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156 
442 
661 
162 


Office  and  Officer  9 
Powers  628 

Pleas  425 

Payment  255, 257 
Penal  Statutes  297 
Partners  192 

Powers  640 

Powers  633 

Pew  332 

Pew  340 

Principal  and 

Agent  *  712 

Penal  Statutes  280 
Payment  266 

Payment  259,267 
Powers  634 

Principal  and 

Agent  731, 740 
748,  754 
Piepoudre  347 

Principal  and 

Agent  724 

Payment  263 

Prescription  706 
Principal  and 

Agent  735 

Principal  and 

Agent  724 

Principal  and 

Agent  763 

Powers  634 

Power  of  At- 
torney 615 
Payment  243 
Powers              632 

Powers  628,631 
Outlawry  37 

Principal  and 

Agent  756 

Payment  270 

Payment  247 

Payment    251,258 

Partition  139 

Pleas  430 

Overseers  6 1 

Principal  and 

Agent  764 

Poor  557 

Posthorse  Duty  592 
Posthorse  Duty  595 
Pleas  445,  446 
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Rarcourtv.  Knapp 
Hardwick,  Lord,  v. 

Vernon 
Hardyman*.  Whhaker 
Harmon  ▼.  Dunn 

Hannan  v.  Lasbrey 

Hannerv.  Playne 

Banner  v.  Robinson 

Harrington  v.  Mur- 

maint 
Harrington  v.  Klop- 

rogge 
Harris  y.  Berrie 
Harris  ▼.  Graham 
Harris  v.  Renny 
Harris  v.  Woodford 
Harris,  qui  tarn,  v. 

Woolford 
Harrison  v.  Fitzhearny 
Harrison  r.  Jackson 

Harrison  7.  Jackson 

Harrison  v.  Jenkson 
Harrison  v-  Morris 
Harrison  v.  Wright 
Hartland  v-  Yates 
Hartley  v.  Bateson 
Harper  v.  Carr 
Harvey  v.  Osborne 
Harvey  v.  Stokes 

Hatchet  v.  Marshall 

Hatsop  v.  Hoare 

Hawes  v.  Duke  of 
Suffolk 

Hawkins  v.  Kemp 

Hawley  v.  Peacock 
Hayne  t.  Maltby 
Haywysv.  Savage 
Heath  v.  Daunttey 
Heath  v.  Hall 
Heath  v.  Rose 
Heathfield  v.  Allen 
Heatley  v.  Thomas 
Hefferman  v.  Mar- 

gelle 
Hele  v.  Exeter,  Bish- 
op of 

Hellyear  v.  Hawke 

Heming  v.  Browne 
Hemkins  v.  Kemp 
Henderson  v.  Wild 


Penal  Statutes  297 

Principal  and 

Agent  759 

Penal  Statutes  283 

Pleas  413 

Principal  and 

Agent  746 

Patents      223, 232 
239 

Principal  and 

Agent  761 

Particulars  of 

Demand  120 

Office  &  Offi- 
cer 6 

Powers  633 

Powers  622 

Penal  Statutes  287 

Penal  Statutes  297 

Penal  Statutes  284 

Partners  184 

Partners  194 
Principal  and 

Agent  716 

Partners  166 

Pleas  444 

Pendency  300 

Outlawry  35 

Payment  267 

Poor  654 

Pleas  435 

Pleas  408 
Particulars  of 

Demand  115 
Principal  and 

Agent  733 

Parliament  102 

Powers      624,  626 

633 

Pleas  394 

Patents  234 

Pleas  429 

Pleas  395 

Partners  206 

Pleas  427 

Pleas  417 

Powers  627 
Particulars  of 

Demand  116 

Ordinary  12 

Principal  and 

Agent    719,  735 

Powers  633 

Powers    '  647 

Partners  171 


Henley  ▼.  East 

Hervey  v.  Hemy 
Hescot's  case 
Hesketh  v.  Blankard 
Hesse  v.  Stevenson 
Hesse  v.  Wood 
Hewit  v.  Palmer 
Heydon  v.  Haydon 
Hickman  v.  Thorne 
Hick's  case 
Hifferman  v.  Langelle 
Hill  v.  Dyball 
Hill  v.  Eilard 

Hill  v.  Thompson 

Hill  v.  Tucker 

Hill  v.  Tybalt 
Hill  v.  Warren 
Hill  v.  Welks 
Hillierv.  Fletcher 

Hillyear  v.  Finlason 

Hittan  v.  Powle 
Hixom  v.  Wytham 
Hoare  v.  Dawes 

Hoare  v.  Dawes 

Hobhouse's  case 
Hodges  v.  Holder 
Hodsden  v.  Lloyd 

Hogg  v.  Smith 

Holfordv.  Copeland 
Holiday  v.  Pitt 
Holland  v.  Bothmar 

Holland  v.  Hopkins 

Holland  v.  Jardine 
Holmanv.  Brasier 
Honer  v.  Arundell 

Hooper  v.  Busby 

Hooper  v.  Lusby 
Hope  v.  East 
Hopwood  v.  Wright 

Hornblower  v.  Boulton 

Home  v.  Lewis 
Horsfull  v.  Greenwood 
Horton  v.  Peak 
How  v.  Whitfield 
Houghton  v.  Anderson 

Houghton  v.  Matthews 
Hovey  v.  Blakeman 


Principal  and 

Agent  716 

Powers  649 

Pound-breach    614 

Partners     147, 149 

Patents  236 

'Outlawry  39 

Pleas  436 

Partners  196 

Prescription      709 

Penal  Statutes  287 

Pleas  427 

Pleas  422 

Prescription      707 

Patents    222,  223, 

229,  239 
Parties  to  Ac- 
tions 129 
Pleas  420 
Party  Walls  218 
Outlawry  42 
Pleas  414 
Principal  and 

Agent  7 1 9 

Overseers  52 

Powers  628 

Partners  148 

Principal  and 

Agent  736 

Parliament  91 

Pleas  416 

Powers  623 

Principal  and 

Agent  722 

Poor  463,  477,  480 
Parliament  103,104 
Penal  Statutes  288 
Particular  of 

Demand         1 1 6 
Payment  26 1 

Outlawry  24, 26, 42 
Parliament  101 
Principal  and 

Agent  758 

Partners  169 

Partners  162,  168 
Pleas  419 

Patents     222,  225, 

233 
Pleas  406 

Pleas  446 

Outlawry  25 

Powers  535,  652 
Powers  619 

Principal  and 

Agent    742,  76.3 
Principal  and 

Agent  757 


XIV 
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Howard  v.  Baillie 

Howard  v.  Braithwait 

Howel  t.  James 
Howel  t.  Johns 
Howel  t.  King 
Howlett  t.  Haswett 

Hoy  y.  Goldsmid 

Hubbart  t.  Grimshaw 
Huckrale  v.  Kendam 

Hudson  t.  Granger 

Hudson  y.  Robinson 
Huer  v.  Le  Mesurier 
Hughes  t.  ChiUy 
Hundersfield  Canal  v. 

Binkley 
Huntley  y.  Gregson 
Hurd  t.  Fletcher 

Hurst  r.  Holdery 

Hussey  y.  Christie 

Hussey  r.  Jacob 

Hutchins  v.  Chambers 

Hutchinson  v.  Brown 
Hutchinson  v.  Piper 
Huxham  v.  Smith 

Hunt  v.  Watkins 
Hunter  v.  Welch 


Ilderton  v.  Atkinson 

Ilderton  v.  Ilderton    - 

Ingrant  v.  Foot 

Irish  Society  v.  Need- 
man 

Israel  7.  Douglas 

Ithel  v.  Beane 
Jacob  v.  Dallow 
Jacob  y.  Dolly 
Jackson  v.  Blankard 
Jackson  v.  Butter 
Jackson  v.  Jackson 

Jackson  v.  Vernon 

Jackson  t.  Warwick 
Jaggers  v.  Bennys 
James  v.  Jenkins 
James  v.  Maunsell 
James  v.  Ragget 
Jaquee  v>  Cesar 


Principal  and 

Agent  721,  722 
Principal  and 

Agent  736 

Pardons    .  81 

Piepoudre  347 

Prescription  708 

Pleas  397 
Principal  and 

Agent  722 

Patents  223 

Pleas  434 
Principal  and 

Agent  763 

Partners  189 

Parishioner  85 

Pleas  425 

Payment  256 

Powers  637 

Powers  643 
Principal  and 

Agent  766 
Principal  and. 

Agent  763 

Pleas  396 
Poor  657, 658, 659, 

564 

Pleas  429 
Penal  Statutes  297 

Pleas  395 
Particulars  of 

Demand  119 
Particulars  of 

Demand  115 

Principal  and 

Agent  746 

Poor  462 
Parent  and 

Child  82 

367 


Pleading 

Principal 
Surety 
Powers 
Pew 
Tew 
Partners 
Payment 
Powers 
Principal 
Agent 
Pleas 
Partners 
Outlawry 
Poor 
Payment 
Penalty 


and 

776 
642 

334,  336 
337 
147 
243 
643 

and 

725 

395,  412 
157 
24 
555 
271 
299 


Jeflfcries'  case 
Jeffs  v.  Smith 
Jeffrey  v.  White 
Jell  v.  Douglas 
Jenkins'  case 
Jenkins'  case 
Jenkins  r.  Edward 
Jenkins  t.  Tenter 
Jenkinson  r.  Thomas 
Jenkson  v.  Mackreth 
Jersey  v.  Smith 
Jessop's  case 
Jevers  v.  Jevers 
Johnes  v.  Walker 

Johnson  v.  Burley 

Johnson  v.  Collins 

Johnson  v.  Greaves 

Johnson  v.  Mason 

Johnson  v.  Samwerth 
Jones  v.  Axen 

Jones  y.  Brooke 

Jones  v.  Edney 

Jones  v.  Maunsel 
Jones  v.  Meredith 
Jones  v.  Perchand 
Jones  y.  Tucker 

Jordan  v.  Roe 


Kay  v.  Fanchiman 
Kay  v.  Whitehead 
Kearney  v.  King 
Kemp  v.  Kemp 
Kemp  v.  Spence 
Kenn  v.  Bukely 
Kenrick  v.  Taylor 
Kenward  v.  Knowles 
Ker  v.  Roxburgh, 

Duke  of 
Kibbet  v.  Lee. 
Ridley  v.  Taylor 

Kibley  v.  Copley 

Kilgour  v.  Finlyson 
Ketsby  v.  Williams 
King  v.  Ark wright 
King  v.  Bos  well 
King  v.  Bray 
King  v.  Broughton 
King  v.  Holland 


Poor 

Payment 

Oyer 

Partners 

Overseers 


460 
271 

74 
200 

71 


Poor  648,  574 

Pleas  411 

Payment  263 

Penal  Statutes  280 

Parliament  101 
Powers     665, 673, 

Patents  223 

Powers  643 

Post-office  601 
Particulars  of 
Names  and 

Residence  121 
Principal  and 

Surety  776 
Original  Writ  17 
Power  of  At- 
torney 618 
Pardons  78 
Penal  Ptatutes  292 
Principal  and 

Agent  746 
Principal  and 

Agent  .  735 

Poor  77,  494,  604, 

637 

Pardons  77 
Principal  and 

Agent  745 
Powers  643 
Particulars  of 
Names  and  resi- 
dence. 121 


Payment 

Pleas 

Payment 

Powers 

Poor 

Powers 

Pew 

Overseers 

Powers 


256 
439 
245 
625 
490,  536 
675 
339 
58 

624 


Powers  624,  628 
Partners  210 
Parties  to  Ac- 
tions 129 
Partners  %>9 
Payment  249 
Patents  229,  239 
Pleas  418 
Perjury  326 
Perjury  326 
Outlawry  31 
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King  v.  Loggen 

King  v.  Mill 

King  v.  Murray 
King  v.  Soper 
King  v.  Standish 
King  v.  Wheeler 
King  v.  Whiting 

Kinger  v.  Wilcox 

Kinloch  t.  Gray 

Kirby  v.  Marlborough, 

Duke  of 
Kirby  and  others  v. 

Marlborough,  Duke 

of 
Kirkham  v.  Wheeley 

Kitchen  v.  Blanchard 

Knapton  v.  Drew 

Kxuger  v.  Wilcox 

Kymer  v.  Suercropp 

Lacon  v.  Higgins 
Ladbroke  v.  Crickett 


Lady  Napier's  case. 

Lauhgton  v.  Ritchie 

Lamb  v.  Birne 

Lamb  v.  Burne 

Lamb  v.  Pratt 

Lamb  v.  Hemans 

Lanchar's,  Lord,  case   Parliament 

Overseers 
Principal  and 


Parliament  106 

Overseers  68 

Parliament  92 
Parent  and  Child  84 

Precedence  689 

Patents  231 

Perjury  325 
Principal  and 

Agent  792 
Principal  and 

Agent  763 

Payment  246 

Principal  and  sure- 
ty 774 

Penal  Statutes  279 

Particulars  of  De- 
mand 114 

Payment  267 

Principal  and 

Agent  764 

Principal  and 

Agent  738 

Poor  452 

Office  and  Offi- 
cer 9 
Parliament 
Pleas 
Overseers 
Poor 
Pleas 
Party  Walls 


Lane  v.  Cobham 

Lane  v.  Cotten 

Lane  v.  Colton 

Langford  v.  Ej 

Langford  v.  Waghord  Pleas 

Langstone  v.  BlackmorePowers 

Lake  v.  Turner  Poundage 

Langsto 


101 
411 

68 
663 
420 
216 
103 

56 


Agent 
Post-office 
Powers 


727 
602 
631 
442 
625 
612 

765 


Lanyon  y.  Blanchard 
Lave  v.  Corton 

Layer  v.  Nelson 

Leake  v.  Leake 
Le  Bret  v.  Papilon 

Le  Breton  v.  Braham 

Lechmere  v.  Rice 
Lee  v.  Clarke 

Lee  v.  Lagary 


Agent 
Principal  and 

Agent  765 

Principal  and 

Agent  750 

Principal  and 

surety  775 

Powers  625 

Pleas  382,  409 

Particulars  of 

Demand  112 

Pleas  413 

Penal  Statutes     295 
Principal  and 

Agent  743 


Lee  v.  Irish 
Lee  v.     Meecock 
Leggett  v.  Cooper 
Legtise  v.  Champante 
Leicester  case 
Leigh  v.  Kent 
Lenk  v.  Wright 
Leper  v.  Wroth 

Leslie  v.  Pounds 

Levi  v.  Barnes 

Lewis  v.  Jones 
Lairdet  v.  Johnson 
Lindel  v.  Johnson 
Lipscombe  v.  Holmes 
Lipscombe  v.  Holmes 
Liverpool  Waterworks 

v.  Atkinson 
Lockhart  v.  Mackreth 
Lockwood  v.  Ewer 
Locton  v.  Locton 
Lodge  v.  Danes 
London  Assurance 

Company  v. 

Long  v.  Long 
Lonsdale,  the  Earl,  v. 

Littledale    . 
Lookup  v.  Frederick 
Loundes  v.  Home 
Loyd  v.  Machbowle 
Lucas  v.  De  la  Cour 

Lucas  v.  Groning 

Lubton  v.  White 

Ludford  v.  Barber 
Luttrel's  case 
Lushington  v.  Waller 
Lyde  v.  Higgins 
Lysaght  v.  Royse 
Lyster  v.  Bromly 

Maans  v.  Henderson 
M' Brain  v.  Fortune 
M'Combie  v.  Davies 
M'Cumbie  v.  Davies 

Macdowal  v.  Buchan 

Mackalley  case 
Mackfarlane  v.  Price 
Maclellan  v.  Howard 
Mainwaring  v.  Giles 
Malcolm  v.  Fullarton 
Maline  v.  Bingloe 


Payment  255 

Parishioner  85 

Payment  262 

Pleas  396 

Powers  633 

Penal  Statutes  286 

Payment  269 

Powers  661 

Principal  and 

Agent  728 
Principal  and 

Agent  756 

Payment  244 

Patents  221 

Patents  230 

Payment  264 

Physician  346 
Principal  and 

Surety  771 

Pleas  443 

Payment  243 

Powers  644 

Partners  210 
Principal  and 

Agent  766 

Powers  625 

Parliament  99 

Penal  Statutes  282 
Poor  468,  491,  507 

Partners  201 
Partners  187, 201 
Principal  and 

Agent  755 
Principal  and 

Agent  759 

Powers  671 

Prescription  710 
Post-horse  Duty  598 

Overseers  68 

Powers  625 

Poundage  608 

Principal  and 

Agent  665 
Principal  and 

Agent  745 
Principal  and 

Agent  732 
Principal  and 

Agent  763,  765 
Principal  and 

Agent  760 

Parliment  101 

Patents  230 

Pleas  410 

Pew  337 

Payment  260 

Pardons  77 
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Maltom,  d.  Marsh,  v. 
Bringloe 

Manham  v.  Edmonton 

Mangham  v.  Walker 

Mann  v.  Forrester 

Mann  r.  Shifoer 

Mana  f..  Shifter 

Manning  r.  Fuvene 

Mantrington  v.-  Verron 

Mansel  v.  Burridge 

>Ianton  v.  Manton 
Marcasy.  Johnson 

Margat  v.  White 

Market  v.  Johnson 
Marlborough,  Duke  of, 

y.  Kerby 
JMarnel  v.  Blake 
Marriot  v.  Shaw 
Jtfarris  v.  Hunt 
flfarryatts  v.  White 
Marsh  v.  Houldich 
JVf  arsham  v.  Gibbs 
JVIariin  v.  Bradly 

Martin  v.  Coles 

Martin  ▼.  Crump 
Martin  v.  Ford 
Martyn  v.  Blythman 
Masons's  case 
Mason  v.  Joseph 

Mason  v.  Prichard 
Mason  v.  Rumsey 
Massey  v.  Banner 

Massiter  v.  Cooper 

Master  v.  Lewis 
Maston  v.  Yateman 
Matts  v.  Hawkins 

Matthews  v.  Haydon 

Matthews  t.  Erbo 

Matthews  v.  Haydon 

Matthews  v.  Wallyn 


Pardons 


77 


m$*^q"Um'V'    Penal  Statutes  283 


Parties  to  Ac- 
tions 1*6 

Penal  Statutes  297 

Principal  and 
Agent        | 

Principal  and 
Agent 

Principal  and 
Agent 

Principal  and 

Agent 
Principal  and 
Agent 

Parties  to  Ac- 
tions 

Patents 

Pleas 

Principal  and 
Surety 

Pleas 

Principal  and 
Surety 

Powers 


642 


765 

765 

765 

742 

740 

135 
237 
386 

774 
384 

773 
642 

Penal  Statutes  280 

439 
247 
247 
394 
430 


Pleas 

Payment 

Payment 

Pleas 

Pleas 

Principal  and 

Agent  732 

Principal  and 
.     Agent  761 

Post-office  605 
Principal  and 

Agent  759 

Piracy  350 

Power  of  At- 
torney   615,  635 
Principal  and 

Surety  773 

Partners  157 

Principal  and 

Agent  752 

Post-horse  Duty 

589 
Ordinary  12 

Prescription  708 
Party  Walls  213 
Principal  and 

Agent  727 

Outlawry  23, 38 
Principal  and 

Agent    746,  746 
Principal  and 

Agent  760 


Maandrell  ?•  Maun-  p__ 

drell  PoWCW 

Mawman  ▼.  Gillet  Partners    186,  201 

Maxwell  v.  Skerret  Pleas                 436 

Maxwell  v.  Jameson  Sure** 

May  v.  King  Pleas 
Mayor  v.  Northampton,  0veraeew 
Churchwardens  of 


776 
395 

65 


Mayor  v.  Simeon 

Mayne  v.  Maltby 
Mebott  v.  Smith 
Medena  v.  Kilde 
Meggot  y.  Wilson 
Meredith  r.  Allen 


Principal  and 

Agent 
Patents 
Pleas 
Payment 
Payment 
Prescription 
Principal  and 

Surety 
Pleas 


Merle  v.  Wells 

Merrington  v.  Becket 

Merry  weather  v.  Nixon      ^irAnt 

Messenger  r.  Robson 

Mestan  v.  Atkins 


739 
238 
397 
258 
248 
709 

773 
421 

Agent  758 

Penal  Statutes  287 
Principal  and 


Agent 
Partners 
Partners 
Partners 


Meux  v.  Humphreys 

Meux  v.  Humphry 

Meyer  v.  Sbarpe 

Meymott  v.  Southgate  Party  Walls 

Middleton  v.  Crofts       Powers 

Middleton  v.  Fowler      Pa4r.ties  to  Ac" 

tions 

Middleton  v.  Price        Pleas 

Milbourn  v.  Nixon        Pleas 

Milborne  v.  Shilborne  Powers 


Milford  v.  Hood 
Miles  v.  Williams 

Mill  v.  Cox 

Miller  v.  Williams 
Mills  v.  Bennett 
Millward  v.  Thatcher 
Milwardv.  Coffin 

Milwood  v.  Walter 


757 
157 
169 
147 
218 
642 

134 
424 
431 

638 
183 
198 


Partners 
Partners 
Principal  and 

Agent  738 

Payment  264 

Partners  202 

Office  and  Officer  5 
Poor  462,  565,  556 
Particulars  of 

Demand         117 
Mitchell  v.  Broughman  Pleading  367 

Mitchell*.  Wright        P^td°fH5 

M'  Michael  v.  Johnson   Outlawry  37 

Mocotta  v.  Lonsaday     Powers  624 


Moodie  v.  Reid 

Moor  v.  Clark 

Moore  v.  Clemiston 

Moore  v.  Wilson 
Morgan  v.  Thorman 
Monson  v.  Turnover 


Powers  624,  643 

680 

Patents  219 
Principal  and 

Agent  724,  740 

Partners  146 

Powers  624, 637 

Powers  624 
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Horant  t.  Gumming 
Momma  y.  Glass 

Morgan  v.  Lewes 

Morrisset  v.  King 
Morley  v.  Stramborn 
Mortloch  y.  Boiler 

Morn  v.  Cleasby 

Morris  v.  Branson 

Morris  v.  Cleaaby 

Morris  v.  Hunt 
Morron  v.  Saunders 
Mosley  v.  Mosley 
Mowbray  v.  Scuberth 
Moyse  y.  Gocksedge 
Muller  y.  Hartsbone 
Munder  v.  Philpot 
Murray  y.  Somenrille 


Prescription       709 
Pleas  425 

Principal  and 

Agent  759 

Partners  146 

Partners  194 

Powers  643 

Principal  and 

Agent  715 

Patents  222 

Principal  and 
Agent.  731,  755 


Pleas 

Partners 

Powers 

Pleas 

Poor 

Payment 

Powers 

Partners 


Murray  v.  Stair,  Earl  of  Post-office 


439 
148 
642 
431 
668,  559 
267 
644 
188 
599 


Napp  v.  Latham 

Nares  v.  Bowles 

Naugh  v.  Connor 
Neasene  v.  Coles 
Nesbett  v.  Farmer 
Newberry  v.  James 
Newby  v.  Wiltshire 
Newmarch  y.  Clay 
Newnham  y.  Dowding 

Newson  v.  Thornton 

Nicholas  v.  Walker 
Nichols  v.  Donderry 

Nickleson  v.  Croft 

Nickson  v.  Brokham 

Noland  v.  Oblins 
Noke  v.  Ingham 
Noke  v.  Ingham 
Nolson  v.  Hyde 
Norfolk,  Duke  of  v. 
Horsley 

Norris  v.  Mawditt 

North  v.  Smarts 

Northwell  v.  Hum- 
phreys 
Nottan  v.  Oldfield 
Novello  y.  Toogood 

Nuker  ?.  Tidmant 
Nailer  v.  Aris 

Oats  t.  Holiday 


Partners     173,    188 
Principal  and 
Surety    772,  778 


Partners 

Partners 

Pleas 

Patent 

Poor 

Payment 

Pleas 


201 
202 
442 
227 
563 
247 
442,  443 


Principal  and 

Agent          #  732 

Orerseers  52 

Partners  156 
Principal  and 

Agent  744 
Principal  and 

Agent  719 

Partners  153 

Partners  207 

Pleas  425 

Poor  480 
Principal  and 

Agent  742 
Penal  Statutes 

278, 279 
Post  Obit 

Bonds  598 

Partners  169 

Pleas  434 

Poor  559 
Principal  and 

Agent  744 
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Rex  v.  Stamford  Hill, 

Inhabitants  of 
Rex  y.  Staffordshire 
Rex  y.  Staffordshire 

Navigation 
Rex  y.  Startifant 
Rex  v.  Stoke  Golding 
Rex  y.  Stubbs 
Rex  y.  St.  Asaph, 

Bishop  of 
Rex  v.  St.  Agnes 


Poor  500 

Overseers  58 

Party  Walls  213 

Outlawry  37 

Pleas  43 

Penal  Statutes  28 

Poor  612 

Perjury  318 

Perjury  330 

Perjury309, 328,569 

Poor  485,  624,  532 

Poor  624 

Poor  574 

Post-office  606 

Partners  155 


Poor 

Poor 

Perjuiy 

Overseers 


617 

499 

314 

55 


Partners  155 

Poor  639 

Office  and  Of- 
ficer 2 


Poor 


383 


Poor  460 

Perjury  313 

Poor  488,  628 

Poor  482 

Overseers  59 

Poor  469 

Overseers      54, 62 
Poor  620 

Post-office  606 

Poor  620,  530 

Powers      485,  52 1 
Overseers  61 

Poor  627, 535 

Overseers  63 


Overseers 


66 


Perjury  320 

Poor  480 

Overseers      61,  71 

Overseers  63 

Poor  510 

Poor  484, 514 

Poor  521 

68 
67 


Overseers 
Overseers 


Parliament         106 
Poor  492, 497,  499 
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NAMES  OF  CASES. 


Rex  t.  St.  Bartholo-      p  ._*> 

mew's  Hospital           roor  ™ 

Rex  v.  St.  Helen's,  in    -D^m  c>lo 

Worcester                   Poor  648 

Rex  v.  St.  John's  Mad- «_  C1Q   cia 

dermarket                  Poor  618' 619 

Rex  v.  St.  Luke             Poor  461, 467 

Rex  t.  St.  Luke's  Hos-  t>  a  on 

pital                            Poor  466 

Rex  r.  St.  Margaret's,   0verseera  71 

Leicester  uverseers  71 

Rex  v.  St  Mary  the       poor  463 


Rex  v.  St.  Nicholas, 
Gloucester 

Rex  v.  St.  Nicholas 

Rex  v.  Sudbury,  Mayor 

Rex  v.  Swift 

Rexv.  Symmers 

Rex  v.  Taylor 
Rex  t.  Terrot 
Rex  v.  Tewkesbury, 

Trustees  of 
Rexv.  The  Inhabitants 

of  Hodnett 

Rex  v.  Theoderick 

Rex  v.  Thorns 

Rex  v.  Tippet 

Rex  v.  Tolpuddle 
Rex  v.  Toms 

Rex  v.  Tooley 

Rex  v.  Topham 
Rex  v.  Trent  and  Mer- 
sey Navigation 
Rex  v.  Tripping 

Rex  v-  Turner 

Rex  v.  Ufculm 
Rex  v.  Udly 
Rex  v.  Uttoxeter 
Rex  v.  Vandewall 
Rex  v-  Verelst 
Rex  v.  Waldo 
Rex  t.  Walsal 
Rex  v.  Wantrip 
Rex  v.  Warner 
Rex  v.  Warne 
Rexv.  Watson 
Rex  v.  Waveli 
Rex  v.  Wavell 

Rex  v.  Webber 

Rex  v.  Welch 


Poor  490,  618,  635 

Office  and  Offi- 
cer 4 
Poor                  465 
Post-horse  Du- 
ty          591,  692 
Office  and  Offi- 
cer 3 
Perjury              321 
Poor  468,  477,  478 

Poor  469 

Penal  Statutes  280 

Office  and  Offi- 
cer 3 

Perjury  306 

Principal  and 
Agent  712 

Poor  546 

Poor  491,  528 

Post-horse  Du- 
ty 691 

Partners    173,  459 

Poor  530 

Poor        673 
Poor  469,  468, 508 

570 

Poor        556 

Overseers  58 

Overseers  62 

Poor  498, 504 

Perjury  308 

Poor  475 

Overseers  65 

Poor  679 

Office  and  Officer  8 

Overseers  68 

Poor  490, 464 

Overseers  64 

Poor  544 

Post-Horse  Duty 

590,  691 
Poor  644 


Rex  v.  Weobly 
Rex  v.  Wetherell 
Rex  v.  Wheeler 

Rex  v.  White 

Rex  v.  Whitting 

Rex  v.  Wilkes 

Rex  v.  Willis 

Rex  v.  Winship 

Rex  v.  Winton,  Bishop 
of 

Rex  v.  Wood 

Rex  v.  Woodman 

Hex  v.  Woodland 

Rex  v.  Woodward 

Rex  v.  Woodsterton 

Rex  v.  Wooms 

Rex  v.  Wymendham 

Rexv.  Yandell 

Rex  v.  Yeates 

Rex  v.  York,  Arch- 
bishop of 

Ribbans  v.  Cuirets 

Ribbans  v.  Crickett 

Rice  v.  Brown 

Rice  v.  Oalfield 

Rice  v.  Shute 

Rich  v.  Small 

Richards  v.  Heather 

Richardson  v.  Robert- 
son 

Richley  v.  Proone 

Ridley  v.  Taylor 

Right  v.  Basset 
Right  v.  Bawden 

Right  v.  Cottrell 

Right  v.  Cuthell 

Right  v.  Thomas 
Rippon  v.  Dowding 
Rivers  v.  PI  urn  tree 
Roach  v.  Gells 
Robins  v.  Barnes 
Robinson  v.  Hardcastle 
Robinson  v.  Lewis 
Robinson  v.  Raley 

Roberts  v.  Founereau 

Roberts  v.  Jackson 

Roberts  v.  Quahendon 
Roberts  v.  Camden 
Robertson  v.  Wilkin- 
son 

Roche  v.  O'Brien 

Roe  v.  Dunt 


Overseers      61,62 
Poor  576 

Patents      228, 239 
Poor  486,  488,  519 
520,661 
Perjury  326 

Outlawry  30 

Poor  662 

Poor  671 

Office  and  Officer  2 

Perjury  318 

Perjury  307 
Poor  469,  504,  607 

Poor  480 

Poor  671 

Outlawry  37 

Oveerseers  61 

Outlawry  44 

Outlawry  37 

Pleas  415 


Payment 

Payment 

Pauper 

Pardons 

Partners 

Partners 

Partners 

Outlawry 


259 
262 
274 
77 
191,193 
152 
201 

41 


Pleas  421 

Partners     160,  168 

195 

Powers  673 

Powers  672 
Principal  and 

Agent  728 
Principal  and 

Agent  737 
Powers      628, 653 

Powers  623 

Pleas  438 

Poor  469 

Prescription  709 
Powers      623, 637 

Party-walls  218 

Pleas  390 
Principal  and 

Agent  736 
Principal  and 

Agent  756 

Pleas  433 

Perjury  320 

Partners     189,  201 

Post  Obit  Bonds 

598 
Powers  642 


NAMES  OF  CASES. 


Mill 


Roe,  d.  Bolton,  v. 

Grantham 
Roe,  d,  Bruce,  v.  Pri- 

deaux 
Roe  r.  Prideaux 
Roe  v.  Ward 
Roe  v.  York 

Rogers  v.  Boehm 

Rogers  v.  Brookes 
Rogers  v.  M'Carty 
Roscommon  v.  Fowkes 
Rose  ?.  Christfield 
Rouning  v  Goodchild 
Rowe  v.  Power 
Rowls  v.  Gells 
Rowing  v.  Goodchild 

Rothes  v.  Soame 

Royal  College  of  Phy- 
sicians y.  Salmon 
Rucher  v.  Hannay 
Rudd  y.  Foster 

Roll  y.  Coe 

Ramsey  v.  George 

Russel  y.  Palmer 
Ryley  y.  Parkhurst 

SaJbot  y.  Sippers 
Salt  y.  Salt 

Samuel  y.  Howarth 

Sandilands  v.  Marsh 
Sangster  y.  Birhead 

Sansome  v.  Bell 

Saunder  v.  Franks 
Saunders  v.  Owen 


Powers 
Powers 


648 
674 


Powers  624, 672 
Powers  672 

Powers  674 

Principal  and 

Agent  760 

Pew  335, 340 

Payment  263 

Powers  628 

Pleas  434 

Post-office  601 
Powers  632 

Poor  504,  545 

Office  and  Officer  9 
Principal  and 

Agent  723 

Penal  Statutes  281 


Principal  and 

Agent  753 

Penal  Statutes  291 
Principal  and 

Agent  762 

Partners     184,  161 


Powers 
Payment 


Pleas  442 

Overseers  51 

Principal  and 

Agent  725 

Parties  to  Ac- 
Action  134 

Principal  and 

Agent  752 

Pleas  417 

Powers  642 

Payment  256 
Principal  and 

Surety  778 

Partners  168 

Party  Walls  216 
Principal  and 

Surety  773 

Powers  632 

Powers  628 

37 


Scott  v.  Beawes 

Scott  y.  Brest 

Scott  t.  Franklin 

Scott  v.  Godwin 
Scrafton  v.  Quiencey 
Scraton  v.  Brown 

Scrimshire  v.  Alderton  ^jjjgj  and 

Seamour  y.  Bridge        Payment 
Seller  v.  Facely  Pleas 

Sergeant  v.  Smirthwaite  ^^i?1*6 

Sergison  v.  Sealey 
Serecold  v.  Hampson 
Serrah  y.  Hanson 
Seville  v.  Blackett 
Seward  v.  French 

Seymour  v.  Pychlaw 

Shadbolt  v.  Berthaud 


Powers 

Outlawry 

Outlawry 

Powers 

Partners 

Principal  and 

Agent 
Pleas 


641 
214 

731 
268 
433 

595 

643 

41 

38 
675 
182 

739 
420 


Shannon  v.  Bradstreet   Powers     643,  670 


Saunderaon  v.  Hudson   Outlaws 
Sargeaunt  v.  White       Post-horse  Duty  590 
Sargison  v.  Sealey         Powers  634 

Sarth  y  .  Blanfray,  Lady  Power  643 

Payment  270 

Parties  to  Ac- 
tions 


Sharratt  v.  Vaugban 
Shaw  v.  Everett 
Shecomb  v.  Hawkins 

Sheills  y.  Blackburne 

Shepherd  v.  Bucher 

Sherlock  v.  Tempter 
Sheriff  v.  Wilks 

Shewys  v.  Chamond 

Shipman  v.  Henbest 

Shipman  v.  Thompson 

Shirley  v.  Martin 
Short  y.  King    M. 


Savage  v.  Franklin 

Savile  y.  Roberts 

Savile  v.  Robertson 
Savory  v.  Price 
Say  v.  Beron 
Saward  v.  Palmer 

Schack  y.  Anthony 


130 

Partners     151,  176 
Patents  230 

Parliament         100 
Payment  245 

Parties  to  Ac- 
tions 129 


Short  v.  Pruen 

Shombech  v.  De  la  Cour  Pleas 

Shrewsbury,  Earl  of,  v.  PnwprB 

Wilson  rowers 

Siffkin  v.  Walker 
Sikewood  v.  Claknon 


Payment  271 

Pleas  411 

Powers  660 

Principal  and 

Agent  751 

Principal  and 

Surety  773 

Pleas  444 

Partners  161 

Parliament 

103,  105 
Penal  Statutes  286 
Power  of  Attor- 
ney 618 
Post  Obit 

Bonds  698 

Particulars  of 

Names  and 

Residence      121 
Post-horse 

Duty 


Schimshire  v.  Alderton    'T^t  an      723 

Schmaling  v.  Thomlin-  Principal  and 

son  Agent    716,  721 

Scoble  y.  Shelton         Prescription       708 


Simmons  v.  Keating 

Simmons  v.  Wilmot 
Simpson  v.  Mantapp 
Simpson  v.  Martoop 
Skinner  v.  Kilby 
Sloane,  Hans,  Sir  v. 

Powlett 
Smelting  Company  v. 

Richardson 


Partners 
Powers 
Principal  and 

Surety 
Poor 
Poor 
Poor 
Pleas 


697 
412 

665 

158 

662 

774 
563 
558 
564 
406 

345 


Physicians 

Poor  497,  502,  620 
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NAMES  OF  GASES. 


Smith  v.  Ashton 
Smith  v.  Barron 
Smith  and  others  v. 

Becket 
Smith  v.  Bowditch 
Smith  ?.  Brown 
Smith  v.  Bouchier 
Smith's  case 
Smith  t.  Camelford, 

Lord 
Smith  v.  Dennis  or 

Dennison 
Smith  v.  Hoson 
Smith  v.  Frazer 

Smith  v.  Mingay 
Smith  7.  Lascelles 

Smith  v.  Moss 

Smith  v.  Smith 
Smith  v.  Smith 

Snook  v.  Davidson 

Snaith  v.  Burridge 
Sneed  v.  Sneed 
Soldier's,  The  case 

jSolly  v.  Rathbone 

rSoloman  v.  Bank  of 

England 
:3oloinan  v.  Bewicke 
Solomons  v.  Freeman 

Some  v.  Briggs 

Southall  v.  Leadbetter 

Southern  v.  How 

Spalding  v.  More 
Sparkes  v.  Simpson 
Spencer  v.  Spencer 

Spires  v.  Parker 

Squire  v.  Archer 

Squire  v.  Tod 

Suffolk  v.  Wrath 
Stable  v.  Dixon 
Stacey  v.  Fredric 
Stackhouse  v.  Burnstor 
Stackpole  v.  Earle 

Stackpole  v.  Earl 

Stadholme  v.  Hodgson 

Stafford  v.  Foreer 

Stafford  ▼.  Rowntree 
Stanhope  v.  Ecquester 


Powers  644 

Partners  177 
Principal  and 

Surety  778 

Post-office  600 

Partners  199 

Pleas  424 
Penal  Statutes  287 


Powers 


625 


Post-office         600 

Poor  452 
Perjury  326 
Power  of  Attor- 
ney 618 
Principal   and 

Agent  752 
Post-horse  Duty 

594,  598 

Partners  205 

Pauper  272 
Principal  and 

Agent  765 

Partners  171 

Powers  643 

Poor  568 
Principal  and 

Agent  720 
Principal  and 

Agent  748 

Payment  256 

Pleas  437 
Post-horse 

Duty  589 

Party  Walls  216 
Principal  and 

Agent,  728,  758 

Partners  201 
Oyer  73 

Powers  625 
Penal  Statutes 

292,  293 
Payment  253 
Particulars  of  De- 
mand 113 
Powers  660 
Poor  565, 573 
Partners  186 
Powers  642 
Office  and  Officer  5 
Principal  anp 

Agent  756 

Pleas  442 
Principal  and 

Agent  727 

Pleas  441 

Post-office  600 


Stanway  v.  Perry 
Star  v.  Rookesby 
Starkie  v.  Wilkes 
Stedman  v.  Bates 
Stedman  v.  Hay 
Steele  v.  Pindar 
Steiglitz  v.  Eggerton 
Stephens  v.  Rothwell 
Steven's  case 
Stevens  y.  Evans 
Stevens  v.  Rothwell 


Penal  Statutes  297 
Prescription  706 
Pleas  433 

Papist  76 

Pew  334 

Pleas  417 

Partners  167 

Poundage  608 

Powers  628 

Poor  550,  551 

Poundage  610,  611 
Payment  270 


Stevens  v.  Yorke 

Stevenson  v.  Anderson      a  «Jnt  753 

Stevenson  v.  Lambard  Powers  666 

Stevenson  v.  Mortimer  ^^ff  *743,  748 


Stevenson  v.  Yorke 
Stibbs  v.  Neeves 
Still  v.  Halford 
Stock  v.  Booth 
Stock  v.  Eagle 
Stocks  v.  Booth 
Stocks  v.  Booth 
Stodhart  v.  Johnson 

Stone  v.  Caitwright 


Payment 

Pleas 

Payment 

Pew 

Payment 

Pew 


268 
413 
261 
337 
254 
333,  339 


Prescription 
Payment 
Principal  andj 

Agent 
Pawnbrokers 


Stone  ?.  Longwood 
Stonehouse  v.  Vowell    Pleas 
Stonehouse  Bridge  case  Poor 
Strong  v.  Simpson         Payment 
Story  v.  Robinson  Poor 

Story  v.Cartwright  ^gent  " 

Streathfield  v.  Halliday  Partners 
Streukey  v.  Turley 
St.  Andrew's   Under- 

shaft  v.  Jacob 
St.  Benedict  t.  St  Pe- 
ter's 
St.  Benedict's  v.  St. 

Peter's 
St.  Johns  College 

v.  Marcott 
St  John's  College, 

President  of  v.  Mar-  Outlawry 

catt 
St.  Peter's  and  St. 

Paul,  case  of 
St.  Rumbold's  Parish, 

case  of 
St.  Saviour's,  Soutb- 

wark,  v.  Bostock, 
Stuart  v.  Smith 


Powers 
Poor 

Poor 

Poor 

Outlawry 


Poor 
Poor 


711 
268 

728 
242 
443 
509 
253 
558 

737 
203 
627 

373 

546 

549 

43 

43 

547 
548 


Stubbing  v.  Heintz 
Surman  v.  Surman 


Principal  and 

Surety  771 

Party  walls  217 
Principal  and 

Agent  739 

Powers  638 


NAMES  OF  CASES. 
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Sutton  v.  Bishop 
Swan  v.  Steele 
Sweet  y.  John 

Sweet  y.  Pym 

Symmons  v.  Briscoe 
Bymonds  y.  Pannenter 
Symonds  v.  Pearmiter 

Tate  y.  Hilbert 

TaJbot  y.  Hobble 
Talbot  y.  Linfield 
Tanner  v.  Hague 
Tarlton  y.  Wragg 
Tawney's  case 
Taylor  y.  Behon 

Taylor  v.  Brewer 

Taylor  y.  Cole 
Taylor  v.  Ellwortby 
Taylor  v.  Harris 
Taylor  v.  Hare 

Taylor  v.  Higgins 

Taylor  v.  Lowe 

Taylor  y.  Mills 

Taylor  v.  Read 
Taylor  v.  Waters 
Taylor  y.  Wilks 
TajJor  v.  Wheeler 
Teynbam  y.  Webb 
Thecomb  v.  Hawkins 
Theed  v.  Starkey 


Penal  Statutes  297 

Partners  162 

Pleas  436 
Principal  and 

Agent  764 

Outlawry  38 

Outlawry  24 

Outlawry  38 

Principal  and 

Agent  761 

Poor  647 

Pleas  440 

Partners  197 

Payment  259 

Poor  459 

Payment  245 
Principal  and 

And  Agent  756 

Pleas  387 

Partners  184 
Parol  Demurrer  1 22 
Patent  227, 236 
Principal  and 

Surety  776 

Pauper  274 
Principal  and 

Surety 
Party  Walls 
Outlawry 


Powers 

Pleas 

Powers 

Powers 

Poor 

Powers 


775 
216 
29 
642 
395 
625 

6^1 
459 
624 
625 
570 


Theiyer  v.  Tbeiyer 

TbeHusoo  v.  Woodford  Powers 

Tbermandbury  v.  BolneyPoor 

Tberold  v.  Smith  PriAnciP*1  and 

Agent 

Thimblethorp  v.  •>    . 

Hardesty  Partners 

Tbistlewood  y.  Cracroft  Penal  Statutes   297 


719 
185 


Pardons 

Pleas 


Partners 

Partners 


Thomas  y.  Sorrel 
Thomas  v.  Vander- 

moolen 
Thomason  v.  Free 
Thomson  v.  Frere 
Thornby  v.  Fleetwood  Outlawry 
Thornton  y.  Dixon         Partners 
Thorold,  Sir  Charles, 

t.  Smith 
Thranton  v.  Attorney 

General 
Trtterton  v.  Conveys 
Tomkyn  y.  Sandys 
Toilet  y.  Toilet 
Tomlin8  v.  Dighton 


80 

420,  422 

165 

207 

23,24 

205 

Principal  and 

Agent  733 

Powers  624 

Party  Walls  218 

Powers  644 

Powers  643 

Powers  627 


Tombesv.  Etherington 
Tomlinson  v.  Dighton 
Tompson  y.  Noel 
Toone  v.  Blount 
Toones  v*  Etherington 

Topham  v.  Braddick 

Tourney's  case 
Toussaint  v.  Marten- 
ent 

Townsend  v.  Downing 

Townsend  v.  Nelson 
Tracey  v.  Talbot 
Trail  v.  Bateford 
Travel  v.  Travel 
Trent  Navigation  v. 

Harley 
Tremmy  v.  Talbot 
Trestiam  v.  Baltinglass 
Trevelian  v.  Secomb 
Trewyniard's  case 
Truckenbrodt  v.  Payne 
Truscott  v.  Carpenter 
Tubb  v.  Hamson 

Tubb  v.  Harrison 

Turner  v.  Philips 

Turner  v.  Turbervill, 
Turner  v.  Warren 
Turner  v.  Winter 
Twemlow  v.  Brock 
Twemlow  v.  Brock 
Tyson  v.  Bromley 
Tyson  v.  Paske 
Tyson  v.  Paske 
Tyrconner  v.  Ancaster 

Vaite  v.  Fisher 
Vandernel  v.  Acclam 

Varden  v.  Pajker 
Varnel's  case 


Pardons  80 

Powers  622 

Pleas              t  386 

Pardons  77 

Pardons  80 
Principal  and 

Agent  759 

Overseers  71 
Principal  and 

Surety  777 
Principal  and 

Agent  746 

Powers  634 

Poor  540 

Payment  253 

Powers  622 
Principal  and 

Agent  778 

Poor  556 

Powers  653 

Pleas  389 

Parliament  92 

Pleas  412 

Pleas              ~  383 

Poor  56S 
Parent  and* 

Child  80 
Principal  and 

Surety  774 

Pleas  394 

Penal  statutes  289 
Patents       229, 233 

Payment  271 

Pauper  272* 

Poundage  60& 
Poundage  609,  6 1 2 

Pound-breach  614 

Powers  648 


Vat,  quit  tain,  v.  Green 

Vaughan  v.  Barnes 
Volet  v.  Waters 
Venables  v.  Morris 
Vencont  v.  Preston 
Venning  v.  Lukie 
Vere  v.  Smith 
Verm  v.  Calvert 

Vernon  v.  Hankey 

Vernon  v.  Vernon 


Pleas  442 

Powers      624,  625 
Principal  and 

Agent  54 

Post-horse  Du- 
ty 598 
Particulars  of 

Names  and  resi- 
'  dence  121 

Payment  260 

Outlawry  29 

Powers  641 

Pleas  386 

Partners  177 

Pleas  407 

Pleas  428 

Principal  and 

Agent    758,  765 
Powers  643 
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Vincent  v.  Beaton 


Pleas 


Usher  v.  Dauneey  Partners 


384 


165 


Wade  v.  Beasley 

Wade  v.  Paget 
Wagstaff  y.  Rider 
Wagstaff  v.  Wagstaff 
Wait  v.  Garth 
Walden  v.  Ursy 

Walker  v.  Birch 

Walker  v.  Grosvenor, 

Earl  of, 
Walker  v.  Harris 
Walker  y.  Packer 
Walker  v.  Packer 
Walker  v.  Wakeman 

Wallace  v.  Cook 

Waller  v.  Johnson 
Waller  v.  Smith 
Walsh  v.  Whitcomb 

Walsh  v.  Whitcomb 

Walson  v.  Pears 
Walton  v.  Tryon 
Ward  v.  Lenthalls 
Ward  v.  Lowning 

Ward  v.  Macauley 
Waring  v.  Cox 

Waring  v.  Favench 

Warner  y.  Barber  • 
Warrington  v.  Moseley 

Warrington  v.  Fuber 

Warwick  v.  Newlines 
Warwick  v.  Noakes 
Warwick  v.  Nookes 
Watkins  v.  Towers 

Watson  y.  King 

Watson  y.  King 

Watson  v.  Pease 
Watson  v.  Turner 
Watts  y.  Rosewell 
Waugh  v.  Carver 
Wear  v.  Barker 
Webb  y.  Holt 
Webber  v.  Austin 

Webster  y.  Seckamp 


Particulars  of 

Demand  118 

Powers  643 

Prescription  705 

Powers  631 

Pleas  441 

Penal  Statutes  281 
Principal  and 

Agent    762,763 

Parliament  106 

Partners  178 
Pauper  274 
Peer  275 
Powers  639, 656 
Power  of  At- 
torney 628 
Particulars  of 

Demand  120 
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FfiOM   THE    RESTORATION,    IV    1660,   TO 

Michaelmas  Term,  4  Geo.  it. 


Gmtt  *tf*  ♦SHEFcer. 

I.  IN  GENERAL. 

(A) Relative  to  offices. 

{a)  Of  the  qualification,  p.  2.  (b)  Of  the  election,  p.  2.  (c)  Of  the  du- 
ration of,  p.  4.  (d)  Of  the  suspension  from,  p.  4.  (e)  What  amounts  to 
vacating  of,  p.  5.  {/)  Of  fees  and  donations,  p.  5.  (g)  Of  the  sale  of,  and 
contracts  and  assignments  connected  with,  p.  6.  (A)  Of  the  punishment  for 
misconduct  in,  p.  7. 

(IN  : OFFICER8. 

(a)  Authority  of.  1st.  In  general,  p.  7.  2nd.  In  particular.  See  tits. 
Manslaughter  ;  Misdemeanour  ;  Murder,  (b)  Privileges  of,  p.  8.  (c)  Lia- 
bilities of,  p.  8.     (d)  Of  deputies,  p.  9.     (a)  Of  officers  of  justice,  p.  9. 

(C")  REMEDIES  CONNECTED  WITH. 

(a)  As  to  actions.  See  ante,  tit.  Assize,  Writ  of ;  Money  had  and  received; 
and  particular  heads,  (b)  As  to  indictments.  See  tit.  Indictment  and  par* 
ticular  Jieads.  (c)  As  to  Mandamus.  See  tit.  Mandamus,  (d)  As  to  Quo 
Warranto.     See  tit.  Quo  Warranto. 

n.  IN  PARTICULAR. 

See  tits.  Army.  Churchwarden.  Constable.  Corporation.  Excise  and 
Customs.  Highway.  Justice  of  the  Peace.  Lottery.  See  tits.  Navy. 
Overseers.  Poor-Rate.  Prison,  and  Prisoner.  Sheriff.  Tipstaff.  Watch- 
men.    Weights  and  Measures. 
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I.  IN  GENERAL. 

(A)  Relative  to  offices. 

(a)  Of  the  qualification. 

Rex  v.  Sargraht.  M.  T.  1793.  K.  B.  5  T.  R.  466.  S.  P.  Rex  v.  Dorr  of 

KiCHHOND.  H.  T.  1796.  K.  B.  6  T.  R.  660 

The  defendant  having  prior  connexions  with  a  boiough  town  previous  to  his  Where  reei- 

elecuon  to  the  office  of  bailiff,  for  which  residence  was  a  necessary  qualifica-  dence  i«  an 

tioo,  took  a  house  at  first  for  four  years,  but  afterwards  at  his  landlord's  request,  ^eedi^i. 

tor  one,  and  slept  there  one  night  before  the  election,  and  did  not  return  again  ^ct^on  for 

for  near  a  month  afterwards,  when  he  stayed  two  days,  but  retained  possession  u  office,  it 

of  his  house  under  his  lease  the  whole  time.    -The  taking  of  the  house  appear-  most  be  eon- 

ing  to  the  Court  to  be  bonaidet  it  was  held  a  sufficient  legal  residence  to  satisfy  •/*•  «* 
T~         i^e  _^  -j    *  Ret  coloura- 

the  qualification  required.  We# 
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(b)  Of  the  election. 
1.    Rex  v.  Bishop  op  Wxwton.  T.  T.  1806.  K.  B.  7  East,  573. 
Where  the       There  was  no  regular  presiding  sworn  officer  at  an  election  of  churchwar- 
common       deng)  one  of  whom  by  custom  was  chosen  by  parishioners  paying  scot  and  lot, 
the  time  ofam*  the  other  appointed  by  the  rector,  and  the  latter  in  fact  presided, 
election  the      The  Court  held,  that  the  controul  of  the  election  devolves  at  common  law 
electors       upon  the  electors  themselves  ;  but  unless  there  be  a  custom  to  regulate  the  time 
have  not  the  for  making  such,  it  is  not  competent  to  a  majority  of  the  electors  assembled 

narrowioe  at  tne  ^me  °^  sucn  e^ect*on  to  narrow  the  period  which  the  common  law 
it;    *  would  allow  ;  and,  therefore,  a  resolution  "by  them  that  it  shall  conclude  at  a 

given  time,  must,  at  least,  limit  a  time  reasonable  in  itself  in  respect  of  numbers 

and  distance,  and  be  of  a  sufficient  notoriety. 

2.  Rex  v.  Buller.  E.  T.  1807.  K.  B.  8  East,  389. 

And  where  The  question  was  whether,  if  a  presiding  officer,  who,  by  the  constitution  of 
the  Prejsi-  the  borough,  forms  an  integral  part  of  an  elective  assembly,  depart  from  it 
formsanhr  a^ter  tne  meeting  has  been  regularly  formed  and  the  election  entered  upon, but 
tegral  part  before  it  is  completed,  an  election  made  after  his  departure  is  void.  The 
of  the  elec-  Court  said,  if,  by  terms  of  the  charter,  the  old  mayor  who  presided  was  an 
[  3  ]  integral  part  of  the  body  by  which  the  election  of  the  dew  mayor  was  to  be 
tive  assem-  made,  they  were  of  opinion  that  it  was  necessary  for  the  former  to  be  present 
bly,  his  pre-  during  the  whole  period  of  the  election  until  it  was  completed, 
sence     is     indispensable  until  the  completion  of  the  election.* 

3.  Rex  v.  Mein.  M.  T.  1791.  K.  B.  4.  T.  R.  480. 

If  void  votes  In  a  quo  warranto  information,  the  defendant  relied  on  an  election  by  horn- 
be  given  the  age>  consisting  of  twenty-three  free  tenants  ;  the  jury  found  on  a  special  ver- 
election  ^^  ^^  twenty-one  of  these  persons  were  free  tenants,  and  the  others  not. 
sustained.t  The  Court  held  the  election  to  be  void. 

*  So,  where  the  whole  corporation  are  summoned  for  a  particular  purpose  (i.  e.  to  receive 
the  resignation  of  a  common  councilman),  a  select  body,  who  are  all  present  and  consenting, 
may  at  the  same  meeting,  without  any  particular  summons  to  them  for  that  purpose  in  their 
select  capacity,  proceed  to  an  election  of  a  common  councilman  in  the  place  of  the  other 
resigned,  the  power  of  election  being  in  such  select  body,  and  the  charter  not  requiring  any 
previous  summons ;  Rex  v.  Theoderick,  8  East,  543. 

t  Therefore,  one  who  had  not  taken  the  sacrament  within  a  year,  being  incapable,  of 
being  elected  into  a  corporate  office,  by  stat.13  Car.  2.  c.  12.,  his  disqualification  was  held 
not  to  be  removed  by  the  annual  act  of  indemnity,  47  Geo.  3.  st.  2.  c.  35 ;  the  $th  section 
of  which  restrains  its  operation  in  cases  where  the  office  shall  have  been  already  legally 
filled  up  and  enjoyed  by  any  other  person  at  the  time  of  passing  the  act,  the  fact  being  that 
tike  defendant  and  another  were  candidates  at  the  time  of  election,  where  forty  electors 
were  assembled ;  and,  after  two  electors  had  voted  for  each  candidate,  the  candidates 
were  asked  whether  they  had  previously  taken  the  sacrament  7  to  which  the  defendant 
answered  in  the  negative,  and  the  other  candidate  in  the  affirmative  ;  whereupon  notice  of 
the  defendant's  incapacity  was  publicly  given  to  the  electors,  and  was  heard  by  all  who 
afterwards  voted  for  the  defendant,  being  twenty  in  number,  except  two  or  three,  and 
sixteen  afterwards  voted  for  the  other ;  held,  1st.  That  all  votes  given  for  the  defendant 
after  such  notice  were  thrown  away.  2nd.  T^iat  the  other  candidate,  having  the  greatest 
number  of  legal  votes,  was  duly  elected,  the  defendant's  votes  not  being  equal  in  number  to 
the  good  votes  ultimately  given  for  the  other ;  Rex  v.  Hawkins,  10  East,  210.  The  13  Car. 
2.  c.  12.  is  now  repealed  by  the  9  Geo.  4.  c.  17. 

Upon  the  nomination  of  two  aldermen  of  a  borough,  in  order  that  one  of  them  might  be 
afterwards  elected  mayor  pursuant  to  charter ;  held,  that  votes  which  were  given  before 
notice  of  the  ineligibility  of  one  of  the  candidates,  on  account  of  his  not  having  received 
the  sacrament  within  one  year,  were  not  thrown  away,  so  as  to  authorize  the  returning 
officer  to  return  another  candidate  who  was  in  a  minority ;  Rex  v.  Budge,  1.  M.  A  S.  76. 

An  order  of  restoration  of  a  voter  illegally  disfranchised,  relates  to  the  original  right, 
and  may  be  given  in  evidence  to  show  that  his  vote  at  an  election  ought  to  have  been  re- 
ceived, though  such  election  were  had  previous  to  the  date  of  the  order ;  Sy miners  v.  The 
King,  Oowp.  503.  Where,  at  a  corporation  meeting,  for  the  purpose  of  electing  honorary 
freemen,  a  list  of  names  was  proposed,  upon  the  whole  of  whom  the  vote  was  taken  collec- 
tively instead  of  individually ;  held,  that  such  election  was  void,  even  where  the  corporation 
consisted  of  an  indefinite  number ;  Rex  v.  Player,  2  B.  &  A.  707.  An  information  in  nature 
of  a  quo  warranto,  lies  against  a  portreeve  of  a  borough  and  manor,  who,  as  portreeve,  is 
the  returning  officer  of  the  borough.  If  the  affidavit  in  support  of  the  rule  for  such  an 
information  omit  a  material  fact,  which  is  stated  in  the  affidavit  filed  on  the  other  side,  the 
latter  affidavit  may  be  read  by  the  prosecutor  in  support  of  his  rule.  In  general  the  title 
of  the  elector  is  not  to  be  brought  in  question,  by  attacking  the  title  of  the  person  elected  • 
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4.  Rex  v.  Couktewby.  H.  T.  1808.  K.  B.  9  East,  246.  [     4    ] 

The  charter  of  Saltueh  empowers  the  mayor,  justice  of  the  peace,  and  the  But  the 
rest  of  the  aldermen  (seven  in  all),  or  the  major  part  of  them,  of  whom   the  swearing  in 
mayor  and  justice  to  be  two,  when  it  shall  seem  to  them  convenient  and  "wes-||JJJ*  ^^^ 
sary,  to  elect  as  many  free  burgesses  as  shall  please  them,  and  to  the  same  free  terial  act, 
burgesses  so  elected  to  administer  an  oath,  &c.     The  defendant  was  elected  a  may  be  in 
free  burgess  in  October,  1804,  and  in  December,  1806,  at  a  meeting  of  six  out  ^o  Prefl*. 
of  the  seven  aldermen,  in  consequence  of  a  mandamus  to  them  to  fill  up  the  va-  enc.e  ?JL 
cant  place  of  alderman,  and  which  meeting  the  mayor  said  was  held  for  that  ^J.  wn^J.e_ 
sole  purpose,  the  defendant  ordered  himself  to   be  sworn  in;  against  which  soever  and 
three  aldermen  protested,  one  of  whom  immediately  left  the  assembly  ;  but  howsoever 
before  the  other  two  protestors  withdrew,  the  mayor,  with  the  assent  of  two  assembled  * 
other  aldermen,  administered  the  oath  of  office  to  the  defendant.     The  Court 
held,  that  the  swearing  in  of  the  burgess  might  well  be  at  a  time  subsequent  to 
the  election,  for  having  bad  a  present  legal  capacity  to  be  sworn  in  at  the  time 
of  his  election  it  was  sufficient ;  that   the  act  of  swearing  in  being  merely 
ministerial,  may  be  done  by  the  mayor  as  presiding  officer  in  the  presence  of 
the  majority  ;  or  by  the  mayor  and  aldermen,  by  whom  such  act  was  required 
to  be  done,  wheresoever  assembled,  and  without  any  previous  summons  for  this 
purpose,  there  being  no  dissent  by  the  majority  at  the  time  when  the  oath  was 
so  administered. 

(c)  Of  the  duration  of.  _. 

Rex  v.  St.  Nicholas.  T.  T.  1815.  K.  B.  4  M.  &  S.  324.  iat  m  ap- 

On  a  mandamus  to  restore  the  clerk  and  treasurer  of  the  guardians  of  the  pointment  ' 
poor  of  St.  Nicholas,  Rochester.  to  an  office 

Per  Cur.     If  this  were  a  corporate  office,  and  the  appointment  were  general,  without  lim- 
it would   be   different ;  but  this   person   is  only  a  servant  to  a  fugitive  body.  Jj^l°n  e°T 
And  the  Court  will  look  to  the  nature  of  the  appointment,  which,  ill  this  case,  nomination 
it  would  be  inconvenient  to  consider  as  a  permanent  one  ;  for  his  sureties  may  for  life,doea 
die,  and  be  may  be  in  tottering  circumstances.     Rule  discharged.  not  hold 

;  (d)  Of  tugentionfrom.  ;£»£ 

convenient  to  consider  it  as  a  permanent  office. 

Phimjps  v.  Bury.  E.  T.  1788.  K.  B.  2  T.  R.  351. 

Per  Cur.     Suspension  and  deprivation  are  not  synonimous  ;  for  the  former  Suspension 
is  only  an  impediment  to  them  from  enjoying  any  benefit  from  their  office  ;  but  anddepriva- 
it  makes  no  vacancy  of  the  office  at  all ;  for  if  a  minister  be  suspended,  during  ^on  aro  not 
the  suspension  the  place  is  full.  synonimous. 

(e)  What  amounts  to  vacating  of.  r    n   1 

Miuavakd  v.  Thatcher.  M.  T.   1787.  K.  B.  2  T.  R.  81.  S.  P-  Rex  v.    l    °   J 

Blissel.  E.  T.  1778.  K.  B.  Doug.  398.  n. 

On  the  question  whether  a  jurist  of  the  corporation  of  Hastings  may  be  elect-  Accepting 
ed  town  clerk  of  that  corporation,  on  office 

Askurst,  J.     It  is  not  necessary  for  us  to  decide  in  this  case  whether  these  which  is  in. 
two  offices  be  or  be  not  incompatible  ;  because  if  they  be  incompatible,  the  compatible 
acceptance  of  the  latter  vacates  the  former  ;  though  if  it  were  necessary  to  de-  I^foJJJL 
ckfe  that  question,  I  should  be  of  opinion  that  they  were  incompatible,  because  held,  va. 
the  one  is  a  ministerial  and  the  other  a  judicial  office.  cates  the 

latter.t 
but  this  rule  does  not  apply  where  there  is  no  method  of  prosecution,  by  which  the  title  of 
the  elector  may  be  questioned  in  the  first  instance  ;  see  2  East,  308,  Rex  v.  Mein ;  3  T.  R. 
596. 

*  And  query,  Whether,  if  it  be  found  against  a  defendant  in  quo  warranto,  that,  though 
duty  elected,  he  was  not  duly  sworn  in,  there  can  be  any  other  judgment  against  him  than 
of  an  ouster  absolute,  there  being  no  instance  of  a  judgment  of  ouster  quousque;  Rex  v. 
Couiteney,  9  East,  246. 

t  When,  from-  the  nature  and  extent  of  the  different  duties  and  businesses  attached  to 
them,  they  cannot  be  properly  and  effectually  executed  by  the  same  person,  or  when  they 
are  subordinate  to,  or  interfere  .with,  each  other,  which  creates  -a  legal  presumption  that  thoy 
will  not  be  executed  with  impartiality  and  honesty;  see  4  Inst.  100.  Thus,  an  admiral 
commanding  on  a  station  loses  his  right  to  officiate  there,  by  accepting  a  command  on  another 
nation  to  which  he  is  appointed,  see  1  H.  Blac.  268 ;  so  a  Judge  of  the  Court  of  Common 
Plea*  loses  his  office,  by  being  appointed  and  by  becoming  a  Judge  of  the  Court  of  King's 

1 


4  OFFICE  AND  OFFICER.— Of  Fees,  Qc 

Thesur-  (f)  Cf fees  and  donations.* 

veyor  of  ^  Of  the  sale  of  and  contracts  and  agreements  connected  with. 

the  porf  of  ®ee  a*so  ^ts#  Bankrupt  5  Insolvent  -Debtor. 

London  is  1-  Stackpole  v.  Earle.  T.  T.  1760.  K.  B.  2  Wils.  133. 

an  office  Assumpsit  to  pay  plaintiff  2Z.  per  cent,  to  procure  a  purchaser  of  plaintiff's 

iTfh111  5ft&  place  of  surveyor  of  baggage  of  the  port  of  London.     The  whole  Court  were 
6  ;t  0f  opinion  that  it  was  malum  prohibitum,  and  within  the  stat.  of  5  &  6  Edward 
6.  c.  16.  Si  2.     And  though  the  plaintiff  himself  was  neither  buyer  nor  seller, 
yet  this  appears  to  be  a  promise  to  pay  him  money  to  the  intent  that  a  person 
_  should  have  an  office  belonging  to  the  Customs,  which  is  within  the  very  words 

L    °    J    of  the  statute. 

So  iatheof.      2'   Pa^mer  v-  Bate-  H-  T-  I820C.  P.  6  Moore,  28.  S.  C.  2  B.  &  B.  673. 

fice  of  clerk      "^n  assignment  to  trustees  of  the  profits  of  the  office  of  clerk  of  the  peace 

of  the.         of  Westminster,  after  deducting  the  salary  of  the  deputy  for  the  time  being, 

peace,         held  invalid  in  law,  and  such  trustees  not  entitled  to  receive  such  profits  under 

which  can-  the  deed  of  assignment,  coming  within  the  5  and  6  Edward. 

ai^ned^  3'     Blachfor»  v.  Preston.  H.  T.  1799.  K.  B.  8  T.  R.  89. 

B  t  th  '  Lord  Kenyon,  C.  •/.,  stopping  the  counsel,  said,  there  is  no  rule  better  esta- 

offices  Bench,  see  Dyer,  159  ;  Cro.  Car.  12 ;  and  a  coroner  ceases  to  be  such  by  being  a  sheriff, 

i  .  h  mav  Numerous  other  instances,  founded  on  the  principle  that  a  person  cannot  hold  at  the  same 
-    the  ob      t*me  two  °^ce8'  one  °f  wmch  is  subordinate  to  and  under  the  controul  of  the  other,  are  to  be 


f  id     met  w*tn  '  Bee  ^  ^"  **'  ®^"    '^ne  doctrine  holds,  though  the  new  office  accepted  by  the  party 
if  It  b©8w'th  *8  *n^e"or  to  tnat  which  he  held  before,  see  2  T.  R.  81 ;  and  when  the  office  is  incompatible, 


*  -      office  of  park er;  and  afterwards  destroy  his  parks,  the  office  together  with  ail  casual  fees 

J^Tl*-!/*        annexed  to  it,  is  gone,  see  Cro.  Car.  59  ;  for  the  office,  being  only  an  accessary,  must 

mt.  II         follow  the  fate  of  the  principal.    For,  although  the  grantor  of  the  office  could  not  appoint 

en    "         another  person  as  long  as  the  park,  continued,  yet  when  the  park  itself  was  determined  and 

disparked,  the  office  which  was  appendant  thereto  should  also  be  determined ;  and  it  was 

said  that  if  one  grant  the  office  of  a  steward  of  a  manor,  with  all  profits  of  courts,  and  the 

manor  is  afterwards  destroyed,  the  office  of  steward,  together  with  the  casual  profits  annex. 

ed  to  it,  is  determined. 

*  No  action  lies  by  the  owner  of  an  office  against  an  intruder  for  gratuitous  donations  re- 
ceived otherwise  than  for  known  and  accustomed  fees ;  Boyter  y.  Dodsworth,  6  T.  R.  681. 
Ab.  tit.  Money  had  and  Received. 

t  The  buying  or  selling  of  public  offices  is  rendered  illegal  by  the  statute  5  and  6 
Edw.  6.  c.  16.  s.  2  &  3.  by  which  it  is  dcclurcd  that  all  bargins,  sales,  promises,  bonds, 
agreements,  covenants,  and  assurances  for  money  or  other  profit,  in  consideration  of  or  re- 
lating  to  appointments  touching  the  administration  of  justice,  or  the  collection  of  the  revenue, 
&c,  or  for  the  deputation  thereof,  shall  be  void.  The  provisions  of  this  statute  have,  by  49 
Geo.  3.  c.  126.  been  since  extended  to  Scotland  and  Ireland,  and  to  all  the  offices  in  the  gift 
of  the  crown ;  see  1  Stark.  Rep.  92 ;  5  &  6  Edw.  6 ;  3  Liv.  289 ;  Willes.  571 ;  Salk.  468 ; 
Freem.  19 ;  1  H.  Bl.  322 ;  to  all  commissions,  civil,  naval,  and  military,  and  all  places 
and  employments  in  the  departments  and  offices  there  particularly  mentioned.  The  seventh 
section  of  the  latter  act  contains  a  proviso  that  it  shall  not  extend  to  any  purchase 
or  sale,  or  agreement  for  the  purchase  or  sale,  of  certain  offices  in  the  palace,  or  commissions 
in  the  army  at  the  regulated  prices  and  authorized  regimental  agents  acting  without  fee ; 
and  the  statute  does  not  prohibit  a  deputation  to  any  office  where  it  is  lawful  to  appoint  a 
deputy,  or  any  agreement  lawfully  made  in  respect  of  any  allowance,  salary,  or  payment, 
made  or  agreed  to  be  made,  or.  to  such  principal  or  deputy  respectively  out  of  the  fees  or 
profits  of  such  office.  The  eleventh  section  also  contains  an  exception  as  to  annual  pay. 
mints  out  of  the  fees  to  any  person  formerely  holding  the  office,  provided  such  reservation 
and  the  circumstances  under  which  it  was  permitted  is  stated  in  the  instrument  of  appoint, 
ment  of  the  person  succeeding  in  the  office. 

X  The  half-pay  of  an  officer  in  the  arrny^cannot  be  assigned  ;  but  an  assignment  of  all 
offices  of  trust,  commissions,  &c.»  which  the  assignor  may  requiro  with  a  view  to  indemnify 
a  person  who  had  paid  money  for  him,  is  good  with  respect  to  an  office  that  may  be  legally 
assigned,  as,  for  instance,  that  of  private  secretary  to  a  nobleman,  Harrington  v.  Kloprogge; 
see  2  B.  &  B.  678.  But  the  act  does  not  extend  to  prohibit  an  agreement  by  a  principal  to 
pay  his  deputy  a  proportion,  as,  for  instance,  half  of  the  profits  of  the  office  ;  for  here  the 
profits  still  belong  to  the  principal,  and  must  be  sued  for  in  his  name,  although  a  share  is  to 
be  allowed  out  of  them  to  the  deputy  for  his  trouble  ;  sec  Godolphin  v.  Tudor,  Salk.  468. 
But  the  reservation  must  be  to  pay  out  of  the  profits ;  and  where  with  a  condition  to  reserve 
a  sum  certain,  without  a  contingency,  the  bond  was  held  void ;  see  1  Ball  and  Beatty,  389 ; 
2  Anst.  533 ;  3  Vcs.  204 ;  1  Swanst.  79. 

II  Hence,  it  has  been  held  that  a  promise  by  one  of  two  candidates  for  the  office  of  under. 


OFFICE  AND  OFFICER.— As  to  Offices.  5 

boshed  respecting  the  disposition  of  every  office  in  which  the  public  are  con- 
cerned than  this,  detwr  digmori>  on  principles  of  public  policy.  No  money 
consideration  ought  to  influence  the  appointment  to  such  offices  ;  the  principle 
was  much  considered  by  the  late  Lord  Chancellor  Thurlow,  in  a  case  that  came 
before  him  on  an  injunction  bill  ;  where  a  noble  lord  having,  in  consequence 
of  his  own  office  in  the  King's  household,  recommended  another  person  to 
the  appointment  of  another  place  in  the  household,  and  having  made  that  re- 
commendation in  consideration  of  an  annuity  to  be  granted  to  a  third  person,  not 
to  himself ;  the  contract  was  considered,  and  a  perpetual  injunction-was  grant- 
ed to  the  party  suing  on  that  contract  in  a  court  of  law.  With  regard  to  [  7  ] 
offices  under  government,  it  bas  been  decided  that  they  cannot  be  sold,  though  ^ 
they  be  not  such  offices  as  are  mentioned  in  the  stat.  5  &  6  Edw.  6  ;  this  point 
was  much  considered  in  Parsons  v.  Thompson,  1  H.  Bl.  Rep.  322  ;  where  an 
officer  in  the  dock-yard  at  Chatham  agreed  to  give  another  officer  there  a  cer- 
tain share  of  the  profits  if  the  latter  would  procure  himself  to  be  superannuated, 
and  retire  on  the  usual  pension,  to  make  way  for  the  former  ;  and  it  was  hoi  den, 
that  such  agreement  having  been  made  without  the  knowledge  of  the  Navy 
Board,  to  whom  the  appointment  belonged,  could  not  be  the  foundation  of  an 
action  ;  becau*©  it  was  contrary  to  public  policy.  There  a  distinction  was 
taken  between  those  offices  that  cannot  be  legally  sold  and  those  that  may  be 
the  object  of  sale,  where  the  sale  takes  place  under  the  authority  and  with  the 
consent  of  those  who  have  the  power  of  appointment,  as  commissions  in  the 

army. 

Gahpohth  v.  Fearon.  M.  T.  1790.  C.  P.  1  H.  Bl.  327. 

A.,  through  the  interest  of  B.,  was  appointed  to  the  office  of  the  Customs  of  It  is,  how- 
Carlisle,  having  previously  signed  an  agreement  that  his  name  was  made  use  of  ®™r,  a  |e- 
in  trust  for  B.  ;  and  that  he  would  appoint  such  deputies  as  B.  should  nomi-™^  nJ^£. 
nate,  and  would  empower  B.  to  receive  the  fees  of  the -office  to  his  own  use.  tion  ije8  on 
This  agreement  was  holden  void  :  first,  as  Being  against  the  principles  of  the  a  contract 
common  law,  inasmuch  as  the  public  was  abused  and  the  king  deceived ;  and,  f°r  procur- 
secondly,  the  agreement  was  in  violation  of  the  statutes  12  R.  2.  c.  2.  and  6  &  JJJJ^^nt 
6  Edw.  6.  c.  16.  which  were  made  to  guard  against  evils  of  this  nature.  tof  or  for 

the  sale  or  relinquishment  of,  a  public  office. 

(h)Of  the  punishment  for  misconduct  in.  Non-perfor- 

RM  v.  Hollond.  E.  T.  1793.  K.  B.  5  T.  R.  607.  Setoff 

Per  Cur.     An  indictment  lies  against  a  public  officer  for  a  breach   of  duty,  a  publi*  of- 
as  it  is  sufficient  to  state  generally  that  he  is  an  officer,  without  showing   his  fice  i8  in. 

appointment.  dictable- 

(B)  Relative  to  officers. 

(a)  Authority  of. 
1st.  In  general. 

Cliffe  v.  Littlemore.  T.  T.  1803.  K.  B.  5  Esp.  39. 

In  an  action  for  an  assault  and  false  imprisonment,  with  a  justification  that  A P*™ 
the  plaintiff  having  been  guilty  of  a  breach  of  the  peace,   the   defendant  had  gworn  ^ 
given  him  in  charge  to  a   peace  officer  ;  the  person  so  described  was  a  patrol  ha8  not  the 
employed  and  paid  to  take  up  disorderly  persons  of  that  description.  authority  of 

Lord  EUenborougk  upon  this  evidence  ruled,  that  the  defendant  could  not  an  officer  of 
stand  on  that  plea  ;  he  said  that  the  plea  was,  that  the  plaintiff  having  assaulted the  W- 
the  defendant,  the  defendant  gave  him  in  charge  to  a  peace  officer.     1  o  sup-    L         J 
port  this  plea,  the  person  in  whose  charge  he  was  given  must  be  a  person  so 
known  and  so  accredited  as  a  peace  officer.     No  person  could  act  as  a  peace 
officer,   with  all  the  immunities  and  rights  belonging  to  that  office,  unless  he 
had  been  regularly  sworn   into   the  office.     Here  the  person  to  whom   the 
charge  was  given  was  not  of  that  description  ;  he  had  no  more  right  than  any 
common  person  to  interfere  to  prevent  a  breach  of  the  peace. 

(b)  Privileges  of. 

sheriff,  in  consideration  of  his  opponent  desisting  from  hie  endeavours  to  obtain  the  situation, 
ie  binding ;  see  Cro.  Jac.  612. 
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Rex  v.  Warnkr.  M.  T.  1799.  K.  B,  8  T.  R.  376. 
Tq  entitle        Oft  the  question  whether  an  officer  of  the  customs  is  exempted  from  serving 
an  officer  to  fae  ofgco  0f  overseer  of  the  poor,  though  he  has  no  writ  of  privilege  mi  the 

not  t»k6  out  LawTCnw,  J.,  referred  to  the  case  of  the  mayor  of  Norwich  v.  Berry,  4 
a  writ  of  Becm.  2109.  where  it  was  holden,  that  an  attorney  of  the  court  was  privileged 
privilege,  from  serving  the  office  of  a  sheriff  in  a  corporation  of  which  he  was  a  member, 
though  it  did  not  appear  that  he  had  taken  out  his  writ  of  privilege  at  the  time. 
He  also  referred  to  2  Inst.  130.  where  it  is  said,  "  if  a  man  have  a  charter  of 
exemption,  and  show  it  to  the  sheriff,  yet  notwithstanding  he  may  return  him  ; 
for  the  sheriff  is  not  to  judge  of  his  charter,  nor  to  allow  or  disallow  thereof ; 
but  if  he  will  have  the  effect  of  his  charter  he  must  sue  out  a  writ  of  allowance 
of  this  charter,  and  deliver  the  writ  to  the  sheriff,  and  show  his  charter  to  him, 
and  then  if  the  sheriff  return  him,  he  may  have  his  action  on  the  case  against 
the  sheriff."  From  this  the  purpose  of  a  writ  of  privilege  may  be  collected  ; 
that  without  it  the  officer  is  not  bound  to  take  notice  of  the  privilege  ;  but  it 
does  not  follow  that  the  court  will  not  take  notice  of  the  privilege  when  it  is 
shown  to  them,  though  the  writ  be  not  taken  out.     See  3  Campb.  91. 

(c)  Liabilities  of. 
Where  of-  i.     REx  v.  Hollond.  E.  T.  1794.  K.  B.  5  T.  R.  607. 

fleers  are  to     jt  wag  regoiye^  that  where  a  duty  is  thrown  on  a  body  consisting  of  several 
dut/kTthe  person*  eacn  is  individually  liable  for  a  breach  of  duty,  as  well  for  acts  of 
aggregate,  commission  as  of  omission, 
each  is  individually  liable  for  a  breach  thereof. 

2.     Rex  v.  Bollan.  M.  T.  1792.  K.  B.  1  Anst.  79. 
And  if  an         A  recognizance  having  been  estreated  into  this  court,  it  was  moved  that  it 
officer         might  be  discharged  on  a  certificate  of  the  deputy  clerk  of  the  peace  that  it 

notifV  his     na^  arisen  from  an  error  of  his. 

own  mis-         Per  Cur.     It  is  a  rule  that  no  officer  can  certify  his  own  mistake  ;  he  must 
take,  it        make  an  affidavit  of  the  facts, 
must  be  by  affidavit,  and  not  certificate. 
[    9   ]  (d)  Of  deputies.* 

Rownlng  v.  Goodchild.     T.  T.   1773.  K.  B.  6  Burr.   1721  ;  3  Wils.  443  ; 

2  Blac.  910. 
Principal         Declaration  against  the  postmaster  of  Ipswich  for  wrongfully  keeping  and 
are  bothUty  detaining  tne  plaintiff's  letters  directed  to  him  an  unreasonable  time,  which  the 
sponsible   "  defendant  ought  to  have  delivered  to  him.     It  was  objected  for  the  defendant, 
for  a  mis.     that  he  is  only  deputy  postmaster,  and  that  this  action  cannot  be  maintained 
feasance  in  against  him,  but  ought  to  have  been  brought  against  the  postmaster  general  ; 
?*jjcc,iftncbut  the  Court  were  all  of  opinion,  that  this  action  well  lies  against  the  defend- 
substantive  ant ;  *°r  tnat  deputy  masters  are  subsisting  substantial  officers,  and  answer  for 
officer.         their  own  misfeasances,  and  the  business  of  the  post  office  could  not  be  exe- 
cuted without  them  ;  they  have  original  offices  under  the  control  of  the  post- 
master general.     This  case  is  like  the  case  of  Stock  v.  Harris,  in  Easter  Term, 
1771.  K.  B.,  wherein  judgment  was  given  for  the  plaintiff;  and  we  are  all  of 
opinion  that  judgment  must  be  entered  for  the  plaintiff. 

(«)  Of  officers  of  justice. 
1.  Ladbroke  v.  Cbickett.  M.  T.  1788.  K.  B.  2  T.  R.  649. 
An  officer  The  owner  of  a  ship  charged  her  for  repairs  done  in  England  by  an  instru- 
of  the  Ad-  ment  under  seal,  stated  to  be  by  way  of  bottomry,  upon  which  she  is  afterwards 
Courtexe-  BC*ZC^  DV  admiralty  process,  and  decreed  to  be  sold  to  satisfy  the  demand, 
eating  pro-  an(*  no  aPP©al  is  made  from  that  sentence  ;  but  between  the  seizure  and  de- 
cess  is  pro,  cree  a  writ  of  execution  issues  against  the  owner  at- the  suit  of  another  creditor. 

tected,  if  a  The  Court  held,  that  the  sheriff  cannot  take  the  vessel  under  this  writ,  nor' can 
want  of 

jurisdiction  *  Semhle,  that  the  office  of  under  or  deputy  usher  of  the  Court  of  K.  B.  is  a  distinct 
does  not  ap-  office  from  that  of  the  chief  usher ;  and  that  though  the  latter  has  the  appointment  of  the 
near  on  the  deputy  usher  in  the  case  of  a  vacancy,  sueh  appointment  does  not  determine  upon  the  death 
face  of  the  cf  the  chief  usher.  An  officer  who  has  power  to  appoint  a  deputy  cannot  recover  fees 
proceedings  received  by  an  intruder  into  the  office  of  deputy,  where  the  fees  payable  to  the  principal 
and  deputy  are  distinct ;  Green  v.  Hewett,  Peake,  N.  P.  182, 
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be  maintain  trover  against  the  officer  in  possession  by  the  warrant  of  the  Court 
of  Admiralty  ;  for  where  the  Court  of  Admiralty  have  given  a  sentence,  it 
shall  be  taken  that  they  had  jurisdiction,  unless  the  contrary  appear  on  the  nice 
of  it 

Rbx  v.  Danskr.  E.  T.  1795.  K.  B.  6  T.  R.  245. 
Lord  Kenyan,  C.  J.     Generally  speaking,  nothing  is  clearer  than  that  it  i9  And  anoffi. 
necessary  in  inferior  jurisdictions,  that  the  cause  of  action  must  be  laid  and  ferjor  c<mrt 
proved  to  arise  within  the  jurisdiction.     A  distinction,  indeed,  has  been  made  is  not  a  treg- 
with  respect  to  the  persons  against  whom  an  action  may  be  brought  for  taking  passer,  - 
the  defendant's  goods  in  execution  by  virtue  of  the  process  of  an   inferior  ^^jl  ^? 
court,  where  the  cause  of  action  does  not  arise  within  its  jurisdiction  ;  the  ejJcutee 
plaintiff  in  the  cause  being  considered  as  trespasser,  but  not  the  officers  of  the  process  out 
court.  of  its  juris- 

*£ttmfttm.     See  port,  tit.  Stock.  diction. 

Antlft  $}r*fiaifflf.     See  ante,  vol.  vii.  p.  152. 

<®r  teijen  eonatrtteto  eonjunctttalj*.   See  vol.  viii.  p.  151. 

0t*tt  in  CtOltmf  !♦*     See  post,  tit.  Trade. 

1.     Wilkinson  v.  Londonsack.  T.  T.  1813.  K.  B.  3  M.  &  S.  117. 

The  stat  47  Geo.   3.  s.  I.e.  23.  which  repeals  so  much  of  the  stat.   ofAn0r^erin 
Anne  as  vests  in  the  South  Sea  Company  the  exclusive  privilege  of  trading  to  n^ugpJJJd 
parts  within  certain  limits,  extends  only  to  such  places  within  those  limits  as  the  of>era- 
were,  at  the  time  of  passing  the  act,  or  at  any  time  since,  in  the  possession  or  tion  of  an 
under  the  dominion  of  his  majesty.     In  an  action  against  the  defendant,  for  not  a.ct  °f  Par- 
fl&feJy  stowing  and  conveying  goods  of  the  plaintiff  from  London  to  Buenos  uamenL 
Ayres,  which  place  was  captured  by  his  majesty's  forces,  but  afterwards  recap- 
tured before  the  passing  of  the  act  and  the  shipment  of  the  goods,;  the  Court 
held,  it  did  not  lie,  although  the  goods  were  shipped  under  the  sanction  of  an 
order  in  council,  purporting  to  authorize  the  voyage,  and  the  recapture  was 
unknown  when  the  goods  were  shipped,  and  the  voyage  commenced. 
2.     Rbx  v.  Harris.  II.  T.  1791.  K.  B.  4  T.  R.  202. 

It  is  by  the  26  Geo.  2.  c.  6.  s.  1.  enacted,  that  all  persons  going  on  board  The  disobe- 
Bbips  coming  from  infected  places,  shall  obey  such  orders  as  the  king  in  council  dience  of  an 
shall  make,  without  annexing  any  particular  punishment     The  Court  held  the  K^Se'k^s: 
disobedience  of  such  an  order  an  indictable  offence,  and  punishable  as  a  mis-'m  COuncil 
demeanor  at  common  law.  pursuant  to 

tSfilCe  <&0PS>  \XfytU  lEfcOrettte.     Sec  ante,  vol.  ix.  p.  195.  [     "     1 

•tUeC  Of  a  SJUfcjje  ttpOtt  Summons.     See  post,  tit.  Rules  and  Mo- *" act  ofm 

*«"•*  i  Summons .  g£  J™£_ 

©rtter  of  $untittn.  meiknoT  at 

(A)  In  general.     See  ante,  vol  11.  p.  760.  ...  common 

(B)  In  particular.     See  ante,  tit.  Bastard,  Highway,  Poor-rate.    >  law* 
•flftr  Of  rrferWCe.     See  ante,  tit.  Arbitration  and  Award. 

©tflfr  Of  J&eB&COlt,     See  post,  tit.  Session. 
©rttnarg.t     See  ante,  tit.  Church ;  post,  tit.  Pews. 

•  Although  the  king  has  not,  in  general,  by  virtue  of  hie  prerogative,  a  power  to  dispense 
with  the  common  law  or  any  legislative  provision,  yet  it  has  been  usual  during  the  war  to 
give  to  the  king  in  council  a  power  of  modifying  or  dispensing  with  such  provisions  as  it 
may  be  found  expedient  in  particular  conjunctures  to  alter  or  suspend  ;  for  the  interests  of 
commerce  being  of  so  variable  a  nature,  and  depending  so  much  on  circumstances  suddenly  ' 

arising,  it  would  be  very  difficult,  not  to  say  impossible,  during  war  to  make  them  generally 
subject  to  any  permanent  legislative  provision ;  sec  43  Geo.  3.  c.  153.  s.  15,  16 ;  45  Geo.  3. 
c.  34 ;  46  Geo.  3.  c.  Ill ;  47  Geo.  3.  sees.  2.  c.  27  ;  48  Geo.  3.  c.  37.  126 ;  49  Geo.  c.  3. 25. 
60.  The  power  to  make  these  orders  of  council,  and  to  grant  licences  in  pursuance  of 
them,  being  derived  from  acts  of  parliament,  is  of  a  limited  nature,  and  cannot  be  extended 
further  than  the  acts  themselves  permit.  The  construction  of  licences  granted  by  virtue  of 
the  king's  prerogative,  will,  in  general,  be  applicable  to  licences  founded  on  these  statutes. 

t  Ordinary  (prdinarius),  a  civil  law  term  for  any  judge  who  has  authority  to  take  cogni- 
sance of  causes  in  his  own  right  and  not  by  deputation  ;  by  the  common  law  it  is  taken  for 
him  who  has  ordinary  or  exempt  and  immediate  jurisdiction  in  causes  ecclesiastical ;  Co. 
iitt.  344 ;  Stat.  Westm.  2. 13  Edw.  1.  stat.  1.  c.  19.  This  name  is  applied  to  a  bishop  who 
has  original  jurisdiction,  and  the  archbishop  is  the  ordinary  of  the  whole  province  to  visit 


?  ORDINARY.— Rights  of. 

I.  RELATIVE  TO  THE  RIGHTS  OF  IN  GENERAL,  p.  12. 

II. GRANTING  OF  ADMINISTRATIONS.  Bee 

ante,  tit.  Administrators; 

III. GRANTING  OF  PROBATES  BY.    See  ante, 

tit.  Executor  and  Administrator. 
[   12   ]  I.  RELATIVE  TO  THE  RIGHTS  OF  IN  GENERAL. 

Theordina-  i.  Masters  v.  Lewis.  T.  T.  1694.  K.  B.  1  Ld.  Raym.  67. 

JJ^JJai^an      I*  was  resolved,  that  the  ordinary  cannot  maintain  an  action  in  right  of  an 
action  in      intestate ;  nor,  on  a  complaint  against  the  ordinary,  can  an  intestate's  goods 
right  of  an  be  attached, 
intestate ;     nor,  on  a  complaint  against  the  ordinary,  can  an  intestate's  goods  be  attached. 

2.  Palmer  v.  Bishop  ofExon.  M.  T.  1729  K.  B.  Stra.  576. 
Nooma.  Sir  Thomas  Bury  set  up  his  arms  in  the  church  of  St.  David's,  in  Exon. 

menu  can    ^he  orc(inary  promotes  a  suit  in  the  Spiritual  Court  to  deface  them,  as  being 
the  church  8et  UP  without  his  consent.     It  was  moved  for  a  prohibition,   that  action  lid 
without  the  by  the  heir  for  defacing  the  monument  of  his  ancestor ;  but 
consent  of       Eyre  and  Fortescm,  J*.,  said  :    The  ordinary  was  judge  what  ornaments 
the  ordinary  were  proper,  and  might  order  them  to  be  defaced. 

3.     Cart  v.  Marsh.  M.  T.  1737.  K.  B.  Stra.  1080. 

A  dispute  arose  between  the  parties  upon  cross  petitions  exhibited  to  the 

lies  from  a  arcndeaconof  Bedford  and  commissary  of  the  bishop  of  Lincoln,  for  leave  to 

sentence  of erect  a  monument  against  a  pier  in  Dunstable  church  to  the  memory  of  their 

the  ordinary  respective   ancestors ;  and  upon  allegations  given  in  on  both  sides.  Marsh 

to  his  me.    appealed  to  the  Arches  against   the   admission   of    Cart's  allegation;  upon 

tropolitan.    which  Cart   moved   for   a   prohibition,   insisting,    1st.  That  ornaments  were 

discretionary  only  in  the  ordinary,  and  therefore  no  appeal  would  lie ;  or,  2d. 

If  it  did,  yet  it  must  be  to  the  bishop  of  Lincoln,  and  not  to  the  Arches. 

But  the  Court  held,  that  ornaments  could  not  be  set  up  without  the  consent 
of  the  ordinary  ;  and,  as  to  an  appeal  to  the  Arches,  it  was  held,  that  wherever 
the  act  is  done  by  a  commissary,  it  is  considered  as  the  act  of  the  ordinary 
himself,  and  to  him  no  appeal  would  lie  from  his  own  act,  and  it  must  conse- 
quently be  to  the  metropolitan. 
A  donative  4.     Finch  v.  Harris.  H.  T.  1700.  K.  B.  12  Mod.  640. 

is  exempt         It  was  held,  that  though  donative  be  exempt  from  the  ordinary  jurisdiction, 
from  the      {he  clerk  0f  it,  as  clerk,  is  not,  who  may  be  punished  by  ecclesiastical  censures. 

fScdon       Vide  l  Ro'  453'  contr*'     • 

J  6.     Helb  v.  Bishop  of  Exrter.    T.  T.  1691.    K.  B.   4.  Mod.  136  ;    S.  C. 

An  ordinary  Comb.  239  ;  Carth.  311  ;  3  Lev.  313  ;  2  Salk.  539  ;  2  Lutw.  1094. 

as  to  the  jt  waa  resoive(j  by  tae  Court,  that  an  ordinary,  as  to  the  examination  and 

tion  and  in-  institution  of  a  clerk,  is  not  a  minister,  but  a  judge, 
stitntionof  (©riflfttal  totft  atrt  ^COteOO  tijereon.    See  ante,  tit.  Affidavit  of  Debt ; 

S13  ]     Arrest ;  Bail ;  Corporation ;  post,  tit.  Outlawry  ;  Oyer ;  Parliament. 
erk,  is         i.  RELATIVE  TO  THE  ORIGIN  AND  GENERAL  NATURE  OF, 
not  a  minis-  p.    13. 

ter.buta  n WHEN  AN  ORIGINAL  WRIT  SHOULD  OR 

J    *e#  SHOULD  NOT  BE  ADOPTED,  p.  14. 

and  receive  appeals  from  inferior  jurisdictions,  &c. ;  2  Inst.  398  ;  9  Rep.  41 ;  Wood's  Inst. 
85.  The  word  "  ordinary**  is  also  used  for  every  commissary  or  official  of  the  bishop  or 
other  ecclesiastical  judge  having  judicial  power.  An  archdeacon  is  an  ordinary,  and  ordi* 
naries  may  grant  administration  of  intestates'  estates,  Ac;  stat.  31  Edw.  3.  c.  2 ;  9  Rep. 
36.  But  the  bishop  of  the  diocese  is  the  Irue  and  only  ordinary  to  certify  excommunica- 
tions, lawfulness  of  marriage,  and  saeh  ecclesiastical  and  spiritual  acts,  to  the  judges  of  the 
common  law,  for  he  is  the  person  to  whom  the  court  is  to  write  in  such*  things  ;  2  Shep. 
Abr.  472.  The  ordinary's  power  and  interest  in  a  church  is,  of  admitting,  instituting,  and 
inducting  the  parson ;  of  seeing  and  taking  care  that  it  bo  provided  with  a  pastor  by  the 
patron  who  has  the  right  of  presenting,  or,  on  his  default,  to  bestow  the  church  on  some 
proper  person  to  serve  the  cure,  <fec;  1  Roll.  Rep.  453.  Before  presentation  to  a  church 
the  ordinary  may  sequester  the  profits,  and  during  the  vacation  it  is  said  he  may  make  a 
lease ;  1  Keb.  370.  When  the  ordinaries  or  their  ministers  have  committed  extortions  or 
oppression,  they  may  be  indicted,  describing  the  things  in  certain  and  in  what  manner,  &c.; 
25  Edw.  3.  stat.  3.  c.  9. 


,  ORIGINAL  WRIT.— Origin  and  Nature  of  9 

HI.  : —    THE  PRAECIPE  FOR,  p.  16. 

IV.  THE  FINE  PAYABLE  ON,  p.  16. 

V. HOW  IT  SHOULD  BE  DIRECTED,  p.  16. 

VI.  HOW  AND  WHEN  IT  SHOULD  BE  TESTED 

AND  MADE  RETURNABLE,  p.  7. 

VH.  HOW  THE  WANT  OF,  OR  DEFECTS  IN, 

MAY  BE  AIDED  OR  AMENDED,  p.  18. 
Yin.  THE   CAPIAS   AND    SUBSEQUENT    PRO- 
CEEDINGS p.  19. 

IX.  OF  THE  CAPIAS,  OR  PROCESS  BY  ORIGINAL,  p.  20. 

I.  RELATIVE  TO  THE  ORIGIN  AND  GENERAL  NATURE  OF.*      (  14  ) 
II.  RELATIVE  TO  WHEN  AN  ORIGINAL  WRIT  SHOULD,  OR 

SHOULD  NOT,  BE  ADOPTED.t  Plaintiff  on. 

I.  Reg.  Gen.  M.  T.  23.  Geo.  3.  K.  B.  lowedUie" 

It  is  ordered,  that  the  plaintiff  shall  only  be  allowed  the  same  costs  when  he  ^ee  eo^B 
sues  by  original  as  when  he  sues  by  bill,  if  the  former  be  irregulary  adopted,      as  where  he  > 

sues  by  bill, 
*  An  original  writ  is  a  mandatory  letter  from  the  king  in  Chancery,  sealed  with  his  great  if  he  unne- 
seaL,  and  lies  in  all  personal  actions  against  every  person  not  privileged,  as  an  attorney,  offi-  cessarily 
cer,  or  prisoner  of  the  court.    Formerly  indeed,  it  was  not  usual  to  proceed  in  the  King's  sues  by 
Bench  by  original  writ  in  debt,  detinue,  or  other  action  of  a  mere  civil  nature ;  but  the  driginal. 
modern  practice  is  different;  and  where  the  defendant  pleaded  to  the  jurisdiction  in  an  ac- 
tion of  debt,  commenced  by  original  writ,  the  Court  gave  judgment  on  demurrer  for  the 
plaintiff,  and  declared  that  if  such  a  plea  should  come  before  them  again  they  would  inquire 
by  whom  it  was  signed ;  see  Hardw.  317.    On  the  other  hand,  an  original  writ  was  former-  " 

•  \y  the  most  common,  if  not  the  only  mode  of  proceeding  against  peers  and  members  of  the 
House  of  commons ;  but  now,  by  stat.  12  &  13  W.  3.  c.  3.  &  4.  the  latter  may  also  be  sued 
by  original  bill  and  summons,  attachment,  and  distress  infinite ;  still,  however,  an  original 
writ  is  the  only  method  of  proceeding  against  a  corporation  or  against  hundrcdors,  on  the 
statute  of  hue  and  cry,  &c. ;  or  where,  by  reason  of  the  defendant's  being  abroad  or  keeping 
out  of  the  way,  he  cannot  be  arrested  or  served  with  process,  and  it  is  intended  to  sue"  him 
to  outlawry.  There  is  also  this  benefit  attending  it  in  other  cases,  that,  after  judgment  in 
an  action  by  original,  a  writ  of  error  will  not  lie  in  the  Exchequer  Chamber,  where  it  is  often 
brought  for  the  mere  purpose  oi  delay,  but  only  in  Parliament,  1  Sid.  424;  the  reason  is,  that 
at  common  law  no  writ  of  error  lay,  except  in  Parliament,  from  the  judgment  of  the  Court 
of  K.  B. ;  and  the  stat.  27  Eliz.  c.  8.  which  gave  a  writ  of  error  in  the  Exchequer  Chamber 
only  extends  to  such  actions  as  are  first  commenced  in  the  King's  Bench  ;  therefore,  though 
a  writ  of  error  will  lie  in  the  Exchequer  Chamber  on  a  judgement  by  bill  which  originates  * 

in  the  King's  Bench,  yet  it  is  otherwise  where  the  judgment  is  upon  an  original  writ  which 
issues  out  of  Chancery,  where  the  action  in  that  case  is  first  commenced  ;  Run.  Ej.  83,  &c. ; 
Gilb.  K.  B.  319.  Original  writs  are  calculated  for  the  commencement  or  removal  of  actions. 
In  actions  of  covenant,  debt,  and  detinue,  the  original  writ  is  called  a  pracipe,  by  which  the 
defendant  has  an  option  given  him  either  to  do  what  he  is  required,  or  show  cause  to  the 
contrary ;  but  in  assumpsit  and  actions  for  wrongs  it  is  called  a  pone  or  si  tefecerit  securum, 
by  which  the  defendant  is  peremptorily  required  to  show  cause  tn  the  first  instance  ;  Finch. 
Lb  257.  The  use  of  the  pracipe  is,  where  something  certain  is  demanded  by  the  plantiff  ■ 
which  it  is  incumbent  on  the  defendant  himself  to  perform  :  as  to  restore  possession  of  land, 
to  pay  a  certain  liquidated  debt,  to  perform  a  specific  covenant,  to  render  an  account,  and 
the  like  ;  in  all  which  cases  the  writ  is  drawn  up  in  the  form  of  a  command  to  do  thus,  or 
show  cause  to  the  contrary,  giving  the  defendant  his  choice  to  redress  the  injury,  or  stand 
the  suit.  The  other  sort  of  original  is  in  use  where  nothing  is  specifically  demanded,  but 
only  a  satisfaction  in  general ;  to  obtain  which  and  adminiHier  complete  redress,  the  inter- 
vention of  some  judicature  is  necessary.  Such  are  writs  of  trespass,  or  on  the  case,  where- 
in no  debt  or  other  specific  thing  is  sued  for  in  certain,  but  only  damages  to  be  assessed  by 
a  jury ;  for  this  end  the  defendant  is  immediately  called  upon  to  appear  in  court,  provided 
the  plaintiff  gives  good  security  for  prosecuting  his  claim. 

t  Upon  the  division  of  the  Aula  Regia,  the  Court  of  King's  Bench  contained  an  original 
jurisdiction  and  cognizance  of  all  trespasses,  and  of  other  injuries  alleged  to  bo  committed 
weJarmis,  Finch.  L.  19tt3;  Bl.  Com.  42  ;  bo  that  ever  since  the  first  establishment  of  this 
court  actions  of  trespass  might  be  commenced  there  by  original  writ.  In  ejectment  also 
(which  in  its  nature  is  an  action  of  trespass,  and  was,  originally,  but  a  personal  action,  Fits. 
Abr.  Eject.  Finch,  pi.  2.)  the  Court  has  always  aluiiued  and  exercised  original  jurisdiction, 
and  it  is  now  the  usual  practice  to  declare  in  ejectment  upon  a  supposed  original.  In* pound 
breach  and  rescous,  this  court  has  always  exercised  original  jurisdiction :  for,  although  these 
actions,  strictly  speaking,  are  not  actions  of  trespass,  yet,  as  the  declaration  alleges  the  in- 
juries to  be  committed  vi  et  armtf,  as  they  are  in  fact  forcible  injuries,  and  against  the  peace* 
and  as  the  defendant,  if  convicted,  waa  formerly  obliged  to  pay  a  fine  to  the  king,  as  well  as 


10  ORIGINAL  WRIT.— Precipe  for. 

1  2.  Anon.  M.  T.  1772.  K.  B.  Lofft.  327. 
The  courts  In  a  case  where  parties,  who  were  persons  of  considerable  property,  were 
discourage  proceeded  against  by  original,  instead  of  bill  in  latitat,  Lard  Mansfield  in  a 
ous  uae^of  very  stron&  aQd  lively  manner,  expressed  his  indignation  at  the  oppression  used 
originals,  against  the  suitors  of  this  Court,  through  the  compulsion  of  clients  some- 
times, and  at  other  times  through  the  passions  of  those  who  were  employed  in 
the  cause. 

[    16  ]  3.  v.  Banar.  M.  T.  1813.  K.  B.  2  Chit.  Rep.  148. 

But  the  The  plaintiff  sued  out  a  special  original  for    1,6002.,  but   only  obtained  a 

costs  of  a  verdict  for  SO/.,  being  arrears  of  interest  secured  by  a  bond  in  the  penalty  of 
special  ori-  1,6002.,  as  between  attorney  and  client.  The  master  allowed  the  costs  of  pro- 
h**  *j**e  _  ceeding  by  original,  whereupon  a  rule  was  obtained  calling  on  the  plaintiff's 
ed  in  an  ac-  attorney  to  show  cause  why  it  should  not  be  referred  back  to  the  master  to 
tion  on  a  review  his  taxation,  on  the  general  rule,  that  if  the  plaintiff  should  proceed  by 
bond,  the  special  original,  and  recover  less  than  the  sum  of  50/.,  be  should  not,  on  taxj% 
P1?*i!y  costs,  be  allowed  any  more  or  other  costs  than  he  would  have  been  entitled  to 
more  than  m  case  ne  na<*  proceeded  by  bill,  except  in  such  actions  in  which  he  could  not 
50/.,  though  proceed  by  bill,  or  in  which  any  defendant  shall  be  actually  outlawed, 
the  sum  due  Lard  Ellenborough,  C.  J.  The  argument  goes  on  the  assumption,  that  the 
was  oaly  action  is  in  fact  for  20Z.,  whereas,  it  is  for  the  penalty,  and  could  not  have  been 
90*°  brought  in  any  other  shape.     We  cannot  refer  it  back  to  the  master. — Rule 

discharged. 

HI.  RELATIVE  TO  THE  PRECIPE  FOR.* 
Boyd  v.  Dirand.  M.  T.  1809.  E.  T.  2  Taunt.  161. 
The  prmcu  Ru]e  n{3{  tnat  the  defendant  on  filing  common  bail  might  be  discharged, 
pro'cess'in  Decause  ^G  memorandum  called  a  praecipe,  given  to  the  officer  as  instructions 
the  cause;  to  prepare  the  capias,  and  which  was  in  the  following  terms: — "Surrey. — 
hence  it  is  Capias  for  E.  Boyd  against  J.  Durand,  returnable  on  the  morrow  of  All  Souls', 
notneces-    Oath  for  8,900Z.  and  upwards,"  contained  no  clause  of  ac  etiam.     It  was  said, 

8*ry1*5lat  lt  that  it  was  held,  in  Barnes,  U7.  Hay  v.  Mann,  that  the  want  of  the  ac  etiam 

snouiQ  con*  •     .*  ■  *      • 

tain  a  m  the  Vr<RC%Ve  was  fatal. 

clause  of         Mansfield,  C.  J.     A  praecipe  is  a  nonsensical   word  as  applied  here.     A 
ac  etiam.*    precipe  is  the  name  of  a  writ,  but  this  is  a  little  worthless  memorandum,  which 
is  no  authority  at  all.     The  real  praecipe  is  the  first  authority. 

damages  to  the  party  injured,  they  have  always  been  considered  as  within  the  cognisance  of 
the  court  of  K.  B.  In  replevin  also  the  Court  has  always  exercised  jurisdiction  either  upon 
an  original  repUgiari  facias,  returnable  there,  or  when  the  plaint  in  the  county  court  has  been 
removed  there  by  the  writ  of  pone  recordari  facias  loquelam,  or  accedas  ad  curiam. 

In  the  Common  Pleas,  an  original  writ  is  either  special  original,  adapted  to  the  nature  of 
the  action,  or  a  common  original  in  trespass  quare  clansutnf regit ;  and  there  is  a  rule  in  that 
court  "  that  no  attorney  shall  deliver  or  receive  any  declaration  without  an  original, -proper 
to  the  cause  of  action,  being  first  sued  forth  to  warrant  the  same,"  which  rule  is  now  disus. 
ed.  A  special  original,  however,  is  in  that  court  seldom  issued  in  the  first  instance,  except 
in  cases  where  it  is  absolutely  necessary,  as  in  proceeding  against  heirs,  corporations,  and 
hundredors,  who  are  not  subject  to  a  capias ;  but  the  usual  mode  of  commencing  actions  in 
this  court  is  by  issuing  out  a  writ  of  capias  quare  clausumf regit,  which  is  founded  on  a  sup. 
posed  original  and  answers  to  the  bill  of  Middlesex  oj  latitat  in  the  King's  Bench.  Before 
the  statute  19  Hen.  7.  c.  9.  a  practice  had  been  introduced  of  commencing  an  action  in  the 
Common  Pleas  by  bringing  an  original  writ  of  trespass  quare  clausumf  regit  for  breaking  the 
plaintiffs  close  vi  et  armis,  which  by  the  old  common  law  subjected  the  defendant's  person 
to  be  arrested  by  a  writ  of  capias,  and  then  afterwards,  by  the  connivance  of  the  court,  the 
plaintiff  might  proceed  to  prosecute  for  any  other  less  forcible  injury.  This  practice  appears 
to  have  been  formerly  discountenanced  by  the  Court,  but  was  afterwards  revived,  and  may 
still  in  strictness  be  resorted  to  in  caaes  where  the  defendant  keeps  out  of  the  way,  so  that 
he  cannot  be  arrested  upon  or  served  with  process  against  his  person. 

We  have  just  seen  that,  although  all  personal  actions  may  be  commenced  by  original,  yet 
the  cause  of  action  must  amount  to  20/.  at  least,  exclusively  of  all  costs,  charges,  and  expen- 
ses incurred  in  previously  suing  for  the  same  ;  7  &8  Geo.  4.  c.  71.  s.  1 ;  51  Geo.  3.  c.  134. 
s.  1. ;  12  Geo.  1.  c.  29.  s.  1.  ' 

*  The  pracipe  or  instructions  for  the  original  writ  must  be  prepared  by  the  attorney  or  hie 
pleader.  In  the  commencement  of  the  precipe  in  assumpsit,  which  is  not  to  be  entitled  of 
any  court  or  term,  the  venue  should  be  laid  in  the  county  in  which  the  action  is  intended  to 


ORIGINAL  WRIT.— To  irAom  directed.  1 1 

IV.  RELATIVE  TO  THE  FINE  PAYABLE  ON.*  [    16  ] 

V.  RELATIVE  TO  HOW  IT  SHOULD  BE  DIRECTED,  t 


VI.  RELATIVE  TO  HOW   AND  WHEN  IT  SHOULD  BE  TESTEDJ    [  17   ] 

AND  MADE  RETURNABLE.  The  origui- 

1.     Johnson  v.  Greaves.  E.  T.  1760.  K.  B.  2  Burr.  967.  •J' w".1 

It  was  resolved,  that  the  original  writ  should   always   be   tested   after   the ^aysbe 
cause  accrued.  ,      tegted  after 

the  cause  of 
be  tried,  not  being  one  of  the  counties  palatine,  into  which  an  original  writ  does  not  ran,  see  action  ac- 
1  Taunt.  190 ;  if  the  defendant  cannot  be  found  in  that  county,  a  testatum  capias  must  be  crued.H 
issued  into  the  county  where  he  may  be  ;  for,  though  laying  the  venue  in  the  declaration  in 
a  county  different  to  that  in  the  original  is  not  an  irregularity  of  which  the  defendant  him. 
■elf  can  take  advantage,  yet  hie  bail  will  by  the  practice  of  the  Court  of  K.  B.  be  discharged ; 
see  3  Lev.  pt.  148 ;  9R.E.  Geo.  22.  a.  The  names  of  all  the  parties  must  also  be  correctly 
stated,  and  the  statute  of  additions  requires  "that  in  the  original  writs  the  estate,  or  degree, 
or  mystery  of  the  defendants,  and  the  towns,  hamlets,  or  places,  and  counties  in  which  they 
were,  or  be,  or  in  which  they  be  or  were  conversant,  shall  be  inserted."  Under  this  statute 
the  plaintiff  may  describe  the  defendant  either  by  his  additions  of  degree,  or  mystery  ;  and, 
therefore,  wbere  the  defendant  is  described  by  the  addition  of  gentleman  or  yeoman,  he 
cannot  plead  that  he  was  a  merchant,  Ac,  or  vice  versa  ;  and  the  plaintiff  has  his  election  to 
describe  the  defendant,  either  of  the  place  of  his  abode,  at  the  time  of  the  issuing  of  the 
writ,  or  of  any  place  which  he  had  formerly  frequented ;  Cortisos  v.  Munos,  2  Stra.  924  ; 
Barnes,  169 ;  1  Lutw.  40.  When  the  defendant  is  described  by  an  alias  dictus,  the  addition 
should  be  after  the  first  name ;  and  where  there  are  several  defendants,  the  addition  of  each 
is  usually  described  separately ;  but  in  an  action  against  husband  and  wife,  no  addition  of 
the  latter  is  necessary ;  see  ante,  tit.  Addition.  In  proceedings  to  outlawry,  and  in  indict- 
ments,  these  points  are  still  material,  and  indeed  should  in  all  cases  be  attended  to  by  the 
pleader  in  framing  the  precipe  ;  and  as  it  is  unnecessary  to  insert  the  defendant's  addition 
of  place  or  degree  in  any  declaration,  see  3  B.  &  P.  395 ;  no  advantage  can  be  taken  in 
pleading  of  a  mistake  of  addition  in  the  precipe  or  original,  unless  the  misaddition  be  unne. 
cessarily  inserted  in  the  declaration,  in  which  case  it  might  be  open  to  the  defendant  to 
plead  in  abatement ;  1  P.  &  P.  648  ;  1  Saund.  318.  a.  n.  3 ;  2  Saund.  209.  a.  n.  1.  The 
prmdpe  must  require  the  sheriff  to  have  the  defendant  in  court  on  a  general,  and  not  a  special 
return  day,  and  in  the  King's  Bench,  not  at  Westminster,  but  generally,  wheresoever  the 
King  shall  then  be  in  England;  Tidd's  Prac.  100;  Stra.  1155.  In  actions  of  debt  and 
covenant,  the  praecipe  and  capias  thereon,  as  framed  by  the  pleader,  contain  only  a  general 
complaint,  without  expressing  the  particulars  of  the  cause  of  action ;  Debt,  Tidd's  Forms, 
31. 45 ;  Imp.  Prac.  K.  B.  7th  Edit.  591 ;  Atk.  537 ;  Tidd's  Forms,  31.  45. 

*  By  R.  H.  6  W.  &  M.  the  fine  on  issuing  an  original  writ  is  to  be  paid  according  to  the 
following  table,  via  :— 

d. 

4  the  fine  is 

0 

8 

4 

0 
re 

That  is,  every  100/.  pay  10*.  fine. 

If  the  proceedings  be  in  debt  upon  bond,  the  fine  is  claimed  to  be  payable  on  the  penalty, 
without  reference  to  what  only  may  be  due ;  but,  see  Tyre's  Jus.  Felizarii,  p.  58,  where  the 
fine  is  stated  to  be  payable  only  where  the  original  is  in  case.  Debt  is  not  mentioned.  If 
the  proceeding  be  upon  covenant  for  the  payment  of  money,  no  fine  is  payable.  In  general, 
the  amount  of  the  fine  is  regulated  by  that  of  the  damages  laid. 

t  Tlie  writ  must  be  directed  to  the  sheriff  or  other  returning  officer,  of  the  county  or 
city,  Ac.  where  the  plaintiff  intends  to  lay  the  venue ;  for,  if  the  venue  be  laid  in  a  different 
county  from  that  into  which  the  original  issued,  the  bail  would  be  thereby  discharged ;  3 
Ijsv.  235 ;  2  Saund.  726. 

t  An  original  writ  may  bear  teste  either  in  term  orvacation,  Style,  402;  3  Keb.  214 ;  1 
Mad.  Chan.  10 ;  but  a  private  seal  is  necessary  for  passing  it  in  vacation,  and  should  be 
tested  in  the  king's  name  at  Westminster,  or  wherever  the  chancery  is  holden ;  3  Bla.  Com. 
274.    It  must  not  be  tested  on  a  Sunday,  or  other  dies  non. 

II  Except  in  the  Court  of  Common  Pleas  at  Lancaster,  where  by  statute  39  A  40  Geo.  3. 
c.  105.  the  parties  are  allowed  to  declare  upon,  plead,  and  give  evidence  of  any  cause  of 
action,  or  any  matter  or  thing  in  bar  or  preclusion  of  any  personal  suit  or  action,  or  any 
matters  or  things,  provided  the  same  shall  have  accrued  or  happened  prior  to  the  day  of  the 
actual  signing  and  issuing  of  the  writ  of  capias  ad  respondendum,  or  other  process  first 
actually  issued  forth  in  such  suit  or  action,  notwithstanding  the  same  shall  not  have  accrued 
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n  ORIGINAL  WRIT.— Amendment  ef. 

In  actions  2.     Gateley  v.  Gillinqrak.  M.  T.  1709.  K.  B.  11  Mod.  260. 

by  original       Case  by  original  upon  a  promissory  note ;  judgment  by  default,  and  a  writ  of 

be^fteen*  *n<Iuu7  tested  the  eighth  of  November,  returnable  October  Martini.     It  was 

days  be-      moved  in  arrest  of  judgment,  for  that  there  was  not  fiAeen  days  between  the 

tween  the    teste  and  tike  return  of  the  writ  of  inquiry ;  for  in  all  judicial  writs,  where  your 

te9te^J°'  proceed  by  original,  there  mast  be  fifteen  days  between  the  teste  and  the  re- 

ofwrh  and  *urn8»  not  ^J"  "*  ^e  wr^'  ^ut  a^SD  *n  tne  subsequent  process ;  and  accordingly 

subsequent  *oe  Court  inclined  that  it  was  ill. 

process.*  3.     Wilmot  v.  Tileh.  M.  T.  1700.  K.  B.  1  Salk.  63. 

Although         The  Court  said  :  The  reason  of  fifteen  days  between  the  teste  and  return  of 

there  ought  originals  is  to  the  end  the  defendant  may   have  time  enough  to  come  hither, 

always  to     computing  twenty  miles  to  a  day's  journey  ;  vide  2  Inst.  207  ;  Broc.  Lib.  135. 

da  Ifbe11     4*  238#     *f  ^  defendant  would  take  advantage  of  this  defect,  he  must  plead 

tween  the    8Pecia^7>  ?s  ln  an  assize,  because  it  is  aided  by  appearance.     See  12  £.  4.  11  j 

terteandre-9  E.  4.  18;  1  Vent.  7. 

turn,t  yet  a  mistake  in  this  respect  is  aided  by  defendant  appearing  and  pleading  in  chief. 

[18  1  VTL  RELATIVE  TO  HOW  THE  WANT  OF,f  OR  DEFECTS  IN,  MAY 

BE  AIDED  OR  AMENDED.     See  ante,  vol.  I  p.  5K) 

prior  to  the  teste  and  return  of  the  original  writ,  whereupon  such  suit  or  action  shall,  either 
really  or  by  fiction  of  law,  be  grounded. 

*  An  original  writ  must,  in  all  cases,  be  made  returnable  on  a  general  return  day,  where- 
soever the  king  shell  then  be  in  England,  even  although  such  general  return  day  should 
happen  (as  is  frequently  the  case)  on  a  Sunday.  The  writ  is  usually  made  returnable  either 
in  the  same  or  in  the  following  term ;  but  if  it  is  not  returnable  for  even  two  or  three  terms* 
it  is  not  thereby  vitiated ;  Dy.  175. 

f  See  3*  Inst.  567 ;  Booth  on  Real  Actions,  Gilb.  689 ;  3  Bla.  Com.  275.  And  by  the 
stat.  34  Geo.  3.  c.  48.  s.  5.  all  writs  and  process  having  day  from  the  quarto  die  post  of  the 
morrow  of  the  Ascension  to  the  morrow  of  the  Holy  Trinity,  shall  be  good*  and  effectual  in 
law,  notwithstanding  there  be  not  fifteen  days  between  the  tests  and  return  of  the  sale* 
writs. 

X  The  want  of  an  original  writ  is  aided  after  verdict  by  the  18  Elis.  c.  14.  but  not  after 
judgment  by  default  or  confession,  or  upon  demurrer  or  nul  tiel  record.     And  it  has  been 
holden  that  an  original  writ  which  is  bad  in  substance,  or  a  good  one  which  warrants   not 
tbe  declaration,  ie  not  aided  by  this  statute  ;  see  4  Anne,  c.  16.  s.  2.  Where,  however,  the 
original  differs-  from  the  declaration,  and  it  is  not  between  the  same  parties  (see  Hob.  351), 
of  the  same  term,  or  the  same  cause  of  action,  the  court  on  a  writ  of  error  will  prims  facie* 
intend  that  it  is  not  the  original  upon  which  the  action  was  brought ;  and  where  it  is  certifi- 
ed to  be  the  same,  if  the  defendant  in  error  come  in  upon  the  tcire  facias  ad  audicndum 
errores,  and  allege*  for  diminution  that  it  was-  not  the  original  upon  which  he  declared,  the 
Court  will  grant  a  new  certiorari;  and  if  upon  such  writ  there  appear  to  be  a  good  original, 
the  plaintiff  in  error  will  not  be  suffered  to  make  any  allegation  to  the  contrary ;  1  Tidd. 
104.     When  all  the  proceedings  are  of  the  same  term,  an  original  writ  of  that   term   will 
warrant  them,  1  Keb.  327 ;  and  the  Cursitor  will  make  it  out  as  a  matter  of  course,  at  any 
time  before  the  essoign-day  of  the  ensuing  term.    But  an  original  of  the  term  wherein  final 
judgment  is  given  will  not  warrant  the  judgment,  if  it  appear  upon  the  record  that  there 
have  been  proceedings  of  a  preceding  term.    And  it  is  a  rule  in  Chancery  that  no  Cursitor 
shall  make  original  writs  of  any  return  part,  unless  he  receive  instructions  within  the  term 
wherein  they  are  to  be  returnable ;  or,  at  furthest,  on  or  before  the  essoign-day  of  the  next 
succeeding  term,  without  warrant  from  the  Lord  Chancellor  or  Master  of  the  Rolls.     If  the 
defendant,  therefore,  bring  a  writ  of  error,  after  judgment  by  default,  it  is  usual  for  the 
plaintiff  to  present  a  petition  to  the  Master  of  the  Rolls,  setting  forth  the  proceedings  in  the 
action,  and  then  bringing  of  the  writ  of  error ;  and  that  the  petitioner  hath  not  sued  out  an 
original  writ  to  warrant  the  judgment  which  he  is  advised  is  necessary ;  and  that  the  time 
for  applying  for  the  same  in  ordinary  course  being  expired,  the  Cursitor  cannot  make  it  out 
without  an  order  for  that  purpose.    On  this  petition  the  Master  of  the  Rolls  will  grant  hie 
fiat;  upon  which  an  order  is  drawn  up  agreeably  to  the  prayer  of  the  petition ;  that  the 
Cursitor  of  the  country  where  the  vsvue  is  laid,  do  issue  out  an  original  writ,  with  a  proper 
return ;  and  that  the  petitioner  pay  the  plaintiff  in  error  his  costs,  if  he  do  not  proceed 
further,  after  having  had  notice  of  the  order.    An  original  writ  was  not  amendable  at  com- 
mon law  in  the  case  of  a  common  person,  see  8  Co.  #66.  b ;  1  Salk.  49 ;  1  Ld.  Raym.  564 ; 
but  it  may  be  amended  by  the  stat.  8  Hen.  6.  c.  12.  for  the  misprision  of  the  clerk  in  not 
following  his  instructions,  or  on  account  of  his  nescience  or  want  of  skill  in  matters  of  form, 
though  not  ra  substance ;  see  8  Co.  159 ;  Gilb.  C.  P.  117 ;  Barnes,  9.   10.  16.  23.    When 
the  Cursitor  or  his  clerk  has  been  guilty  of  mistake  in  making  out  the  original  variant  from 
the  precipe,  which  is  the  warrant  for  the  original,  the  practice  of  the  office  is  to  sell  it 
right,  as  a  matter  of  course,  and  reseal  the  writ ;  or  the  amendment  may  be  made  on  mo. 


ORIGINAL  WRIT.— Subsequent  Proceedings  an.  13 

Cabb  ▼.  Shaw  aito  another.  T.  T.  1797.  K.  B.  7  T.  R.  299. 

TTtoe  plaintiff  arrested  S.,  who  put  in  bail,  and  proceeded  to  outlawry  against  The  Master 

the   other   defendant  by  the  name  of  J,  M .  P.,  his  real  name  being  J.     On  °*  [he  Ro11b 

discovering  this  mistake,  he  moved  to  amend  the  special  capias,  in  order  that  ^11l°!I  pe~ 
•_•■_-  ••!»*•  i     m  •  .       i*.  tition,  a- 

be  might  procure  a  new  original.     It  wa9  opposed  :  because  it  was  in  effect  to  mend  the 

amend   an  original,  which  could  not  be  amended  :  Blackmore's  Case,  £  Co.  capiat. 

156. 

Lord  Kenyon,  C.  J.,  said,  there  was  no  doubt  but  that  even  an  original 

writ  might  be  amended  on  an  application  to  the  Master  of  the  Rolls,  though 

it  could  not  be  amended  in  this  court ;  that  when  he  was  Master  of  the  Rolls, 

he  had  known  several  instances  of  the  kind  ;  and  that  before  he  was  Master  of 

the  Rolls,  ^n  original  had  been  supplied  in  the  case  of  a  penal  action. 

VIU.    RELATIVE  TO  THE  SUMMONS  OR  CAPIAS   AND  SUBSE-    [    19  ] 
QUENT     PROCEEDINGS.*      See   ante,   tits.    Affidavit  of  Debt ; 
Arrest ;    Bail ;    Declaration  ;    Distringas  ;    and  post,  tits.    Process  ; 
Y«nue. 


IX.  OF  THE  CAPIAS,  OR  PROCESS,  BY  ORIGINAL.  \ 


tion  or  by  petition  to  the  Master  of  the  Rolls,  and  it  seems,  before  the  return  of  the  writ* 
the  motion  should  be  made  in  chancery,  but  afterwards  in  the  court  where  the  writ  is 
returnable ;  see  Barnes,  10.  16.  22.     See  ante,  tit.  Amendment. 

*  There  are  two  modes  of  proceeding  by  original  writ  in  non-bailable  actions ;  one  where 
the  process  is  by  summons  or  attachment  and  distringas :  the  other*  where  the  process  is  by 
capias  ad  respond.  As  to  the  mode  of  proceeding  by  original,  summons,  &c,  it  may  be 
adopted  with  advantage  in  cases  where  the  defendant  has  a  place  of  residence  within  Eng- 
land ;  hut,  from  his  being  out  of  the  way,  or  from  other  circumstances,  he  cannot  be  arrested 
or  served  with  process.  In  proceeding  by  .  original  in  this  manner  at  -common  law,  the 
process  in  the  action  of  debt,  covenant,  detinue,  account  and  annuity,  we  have  seen  was  by 
summons,  attachment,  and  distringas.  Finch,  L.  305.  352 ;  but  in  the  actions  of  assumpsit, 
case,  and  trespass,  the  first  process  after  the  original  was  the  attachment  and  then  the  dis- 
tringas omitting  the  summons  altogether ;  and,  therefore,  it  is  that  in  declaring  by  original 
In  the  former  actions,  we  say  the  defendant  was  summoned ;  in  the  latter,  that  he  was 
Attached.  This,  however,  has  been  so  far  altered  by  stat  7  Geo.  4.  c.  71 ;  that  the  process 
+f  attachment  is  now  altogether  omitted  in  actions  of  debt,  covenant,  detinue,  account,  and 
annuity.  By  stat.  7  Geo.  4.  c.  71.  in  actions  against  persons  not  having  privilege  of  parlia- 
ment, the  defendant  shall  be  personally  served  with  the  summons  or  attachment,  and  a 
notice  to  appear  there  underwritten  ;  and  then,  in  default  of  appearance,  the  plaintiff  may 
enter  an  appearance  for  the  defendant,  and  so  proceed  in  the  action  as  in  ordinary  cases. 
But  if  the  defendant  cannot  be  personally  served,  and  the  summons  or  attachment  be  left  for 
him  at  his  dwelling-house,  the  Court  in  .term  time,  or  a  judge  in  vacation,  may  give  the 
plaintiff  leave  to  sue  out  a  distringas,  and  to  levy  40s.  thereon  ;  and  if  the  defendant  do  not 
enter  an  appearance  within  eighty  days  after  the  return  of  the  distringas,  the  plaintiff  may 
enter  an  appearance  for  him,  and  so  proceed  in  the  action.  This  is  a  material  improvement 
upon  the  whole  common  law  mode  of  proceedings  upon  an  original  by  summons,  attachment,  / 
and  distringas,  above  mentioned ;  for  at  common  law  the  plaintiff  could  not  proceed  in  the 
action  unless  the  defendant  appeared ;  and,  in  order  to  compel  an  appearance,  he  was 
obliged  to  harass  him  with  a  succession  of  writs  of  distringas ;  part  of  which  issues  the 
Court  allowed  to  be  sold  from  time  to  time  for  the  payment  of  the  costs ;  but  they  were  not 
allowed  to  be  applied  in  satisfaction  of  the  debt,  a  mode  of  proceeding  so  productive  of  delay 
and  ezpence,  so  liable  to  abase,  and  so  often  adopted  for  the  purposes  of  oppression,  and 
from  other  improper  motives,  that  the  legislature  were  at  length  obliged  to  interfere,  and  to 
alter  it  by  the  statute  above  mentioned.  As  now  altered,  however,  this  is  perhaps  the  best 
mode  of  proceeding  which  can  be  adopted  where  tbe  defendant  is  out  of  the  way  and  cannot 
be  arrested  or  served  with  process,  and  where  the  cause  of  action  amounts  to  50Z.  or 
upwards. 

Since  the  common  law  method  of  proceeding  by  original  writ,  summons,  attachment,  and 
distringas,  has  been  altered  by  stat,  7  Geo.  4.  c.  71.  proceeding  by  original  writ  and  capias 
in  non-bailable  actions  is  not  always  resorted  to  in  practice,  because  the  effects  of  the  capias 
can  now  be  had  by  the  summons  or  attachment,  and  the  plaintiff  may  enter  an  appearance 
for  the  defendant  after  levying  issues  on  the  distringas  without  a  personal  service  of  the 
process. 

f  The  special  capias  which  issues  upon  an  original  in  bailable  actions  is  a  judicial  writ, 
directed  to  the  sheriff  of  the  same  county  and  in  the  same  manner  as  the  original.  If  the 
sheriff  return  turn  est  inventus  to  the  first  cvpias,  the  plaintiff  may  sue  out  the  alias  capias  ; 
and  if  that  be  returned  non  est  inventus,  he  may  sue  out  a  pluries  ;  see  Arch.  Forms,  SO ; 
3  T.  R.  660 ;   or,  if  he  think  that  the  defendant  will  not  be  found  in  the  county,  stated  as 
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[  20  ]  ©fpljatUae,     See  ante,  tit.  London, 

[    21    1  ©UflteC.     *    See  tit.  Ejectment. 

©utlabu-g. 

venue  in  the  praecipe,  the  plaintiff  may  sue  out  a  testatum  capiat,  either  before  or  after  the 
capias  alias  or  pluries,  directed  to  the  sheriff  of  the  county,  &c.  in  which  it  is  imagined  he 
will  be  found.  If  the  testatum  writ  be  sued  out  previously  to  the  capias,  the  filacer  must 
notwithstanding  be  paid  for  the  capias  also,  for  the  filacer  ought,  or  at  least  is  supposed,  to 
make  out  the  capias  in  order  to  warrant  the  testatum. 

How  returnable. — These  writs  must  be  made  returnable  on  a  general  return  day,  when- 
soever,  Ac. ;  see  2  New  Rep.  133 ;  Willes,  258 ;  5  East,  291.  There  must  also  be  fifteen 
days  at  least  between  the  teste  and  return,  2  Willes,  117 ;  although  if  the  writ  be  defective 
in  this  respect,  the  Court,  it  seems,  would  allow  it  to  be  amended  as  a  matter  of  course  ; 
see  1  H.  BL  291 ;  1  B.  &  P.  342 ;  and  see  2  W.  Bl.  918 ;  3  Willes,  454.  They  must  be 
returnable,  however,  in  the  same  or  the  next  term  ;  for  if  a  term  intervene  between  the 
teste  and  return,  the  writ  will  be  totally  void,  3  Wils.  341 ;  2  W.  Bl.  846 ;  2  Ro.  Rep.  442  ; 
and  the  same  of  all  writs  of  mesne  process  ;  see  1  Taunt.  59 ;  1  Stra.  399. 

Teste. — The  capias  may  be  sued  out  either  in  term  or  vacation ;  but  must  bear  teste  on 
some  day  in  term,  not  being  Sunday.  If  sued  out  in  vacation,  it  must  be  tested  as  of  the 
previous  term ;  and  it  seems  that  if  even  sued  out  in  term,  it  may  be  tested  in  the  same 
manner  as  of  the  previous  term  ;  5  Taunt.  664.  If  the  plaintiff,  however,  do  not  design  to 
proceed  to  outlawry,  the  capias  may  bear  teste  before  the  original,  and  even  before  the  cause 
of  action  accrued,  provided  it  be  not  taken  out ;  or,  at  least,  that  the  defendant  be  not  arrested 
on  it  until  afterwards ;  Barnes,  173.  When  an  alias  and  pluries  writs  are  sued  out,  the  alias 
must  be  tested  on  the  quarto  die  post  of  the  capias,  and  the  pluries  on  the  quarto  die  post  of  the 
alias.  The  capias,  alias,  $c.  are  tested  in  the  name  of  the  chief  (or  if  there  be  no  chief,  of 
the  senior  puisne)  justice.  By  5  &  6  W.  &  M.  c.  21.  a.  4 ;  and  9  &  10  W.  3.  c.  25.  s.  42.  the 
officer  who  shall  sign  any  writ  or  process  to  arrest  a  person  before  judgment,  shall  at  the 
same  time  set  down  upon  such  writ  or  process  the  day  and  year  of  his  signing  the  same. 

How  indorsed. — The  sum  specified  in  the  affidavit  to  hold  to  bail  must  be  indorsed  on  the 
back  of  the  process,  and  the  sheriff  shall  take  bail  for  such  sum  and  no  more,  12,  Geo.  1 .  c. 
29.  s.  2 ;  also,  the  name  of  the  attorney  who  sues  out  the  process  must  be  indorsed  upon  the 
back  of  it,  whether  the  process  be  bailable  or  not,  2  Geo.  2.  c.  23.  s.  22 ;  2  H.  Bl.  600 ;  and 
for  any  omission  in  this  respect,  the  Court,  it  seems,  will  set  aside  the  process  for  irregu- 
larity, Barnes,  415 ;  Lofft,  58 ;  1  Burr.  20.  The  form  of  the  indorsement  in  bailable  cases 
is  thus  :— 
v  Bail  by  affidavit  for  L. 

E.  T.  Temple, 
PlaintifPs  attorney  (or  agent). 
1825. 
Besides  which,  the  plaintifPs  attorney  or  agent  shall  indorse  on  the  capias  the  place  of  abode 
and  addition  of  the  defendant,  or  such  other  description  of  him  as  the  attorney  or  agent  may 
be  able  to  give  ;  R.  H.  2  &  3  Geo.  4.  The  process  by  original  may  in  general  be  amended, 
as  well  as  the  process  by  bill ;  thus,  leave  has  been  given  to  amend  a  special  capias  in  one 
of  the  defendant's  names,  in  order  that  an  application  be  made  to  the  Master  of  the  Rolls  to 
procure  a  new  original,  <fec. ;  7  T.  R.  299  ;  1  B.  &  P.  481 ;  2  B.  &  P.  109.  So,  a  special 
capias,  omitting  the  christian  names  of  two  of  the  defendants,  was  amended  by  inserting 
them,  though  there  was  nothing  to  amend  by,  on  payment  of  costs ;  2  Smith,  R.  392.  If 
there  be  less  than  fifteen  days  between  the  teste  and  return  of  process  by  original,  it  may  be 
amended  in  the  Common  Pleas,  see  3  Wils.  454 ;  2  Bla.  R.  918 ;  1  H.  Bla.  291 ;  1  B.  A  P. 
342 ;  and  where  a  capias  is  made  returnable  on  a  day  certain,  instead  of  a  general  return 
day,  that  Court  will  allow  it  to  be  amended  even  after  a  rule  nisi  obtained  to  quash  the  writ 
for  irregularity,  on  payment  of  costs ;  5  Taunt.  853 ;  1  Marsh.  399.  So,  where  an  attach, 
ment  of  privilege  was  returnable  after  the  easoign-day,  and  before  the  quarto  die  post,  instead 
of  being  returnable  on  a  day  certain  in  full  term,  an  amendment  was  allowed ;  3  Blac.  Com. 
283 ;  Gilb.  C.  P.  15.  But  the  Courts  will  not  in  general  allow  an  amendment  of  the  process 
*  to  the  prejudice  of  the  bail ;  see  2  N.  Rep.  C.  P.  135 ;  Wood  and  others  v.  Huntley;  1  Chit. 

Rep.  322.  "* 

*  Ouster  of  the  freehold  is  a  wrongfully  putting  of  the  party  lawfully  seised  of  lands  or 
hereditaments  out  of  the  seisin  thereof,  or  wrongfully  keeping  him  out  of  such  seisin  when 
he  is  lawfully  entitled  thereto.  It  maybe  effected  either  by  abatement,  intrusion,  disseisin, 
discontinuance,  or  deforcement.  The  person  injured  by  the  ouster  may  have  his  remedy, 
either  upon  entry  of  the  lands,  or  by  action.  Ouster  of  chattels  real  is,  when  a  tenant  for  a 
term  of  years,  or  tenant  by  statute  or  elegit,  is  wrongfully  turned  out  of  possession.  In  the 
ease  of  ouster  ef  tenant  for  term  of  years,  his  remedy  is  either  by  action  of  trespass  to 
recover  damages,  or  by  ejectment  and  trespass  for  mesne  profits  to  recover  the  possession, 
and  also  damages.  The  action  of  ejectment  is  always  adopted  where,  any  material  part  of 
the  term  is  unexpired,  and  the  plaintiff's  title  is  clear.  The  action  of  trespass  is  adopted 
when  the  plaintiff's  title  is  doubtful,  or  where  the  term  has  either  expired  since  the  ouster, 
or  is  likely  to  expire  before  the  action  is  determined. 
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IN  CIVIL  PROCEEDINGS. 

First.  Relative  to  outlawries  in  civil  proceedings  in  genebal. 

A)  As  TO  GENEBAL  NATURE  OF,  p.  22. 

WHO  HAY,  OB  MAY  NOT,  BE  OUTLAWED  OB  WAIVED,  p.  23. 

OUTLAWING  ONE  OF  SEVERAL  DEFENDANTS,  p.  24. 

WHAT  COURT  PROCEEDINGS  TO  OUTLAWRY    OB   WAIVER    HAY    BE 

ADOPTED,  26. 

(e)  thbgbeat  exactness  required  in  thb  proceedings,  p.  25. 

Secondly.  Relative  to  outlawry  ob  waiver  upon  mesne  process. 
A)  As  to  original  writ  and  process,  p.  26. 

B)   WBIT  OF  EXIGI  FACIAS)  p.  27. 

C)   THE  WBIT  OF  PROCLAMATION,  p.  27. 

D)   APPEARING,  PUTTING  IN  BAIL,  &C,  TO  THE  EXIGENT,  p.  28. 

]£\   WHEN  THE  OUTLAWRY  IS  COMPLETED,  p.  29. 

F)  Writ  of  capias  utlagatum. 

(a)  General  Writ,  p.  29.     (6)  Special  Writ,  p.  31. 
Thirdly.  Relative  to  outlawry  on  final  process,  p.  34. 
Fourthly.  Relative  to  the  effect  of  death  on  proceedings  to  out- 
lawry, p.  35. 
Fifthly.  Relative  to  the  escapr  of  an  outlaw,  p,  35. 
Sixthly.  Relative  to  the  bemedy  against  toe  sheriff  for  not  ex- 
tending THE  OUTLAW'8  PROPERTY,  p.  36. 

Seventhly.  Relative  to  the  preference  of  an  outlawry  as  against  r    ^    ] 

.    A  JUDGMENT,  p.  36. 

Eighthly.  As  to  pleading  the  outlawry.  See  ante,  vol.  i.  p.  12  &  29. 
Ninthly.  As  to  the  outlawry  of  a  co-defendant,  p.  36. 
Tbntiily.  Relative  to  the  bbvebsal  of  an  outlawry. 
(A)  Grounds  fob,  p.  37. 
(B\  Who  may  bbvebsb,  p.  38. 
(C)  Mode  of. 
(a)  Upon  motion,  or  by  writ  of  error,  p.  38.     (b)  Application  for,  when  in 
person  or  by  attorney,  p,  40.     (c)  Of  entering  an  appearance  and  putting  in 
special  bail,  p.  40.     (d)  Of  having  the  record  in  court,  or  moving  to  reverse,  p. 
41.     (e)  Evidence, p.  41 .     (/)  Costs  and  terms  imposed  by  the  courts,  p.  42. 


(D)  Effect  of  bbvebsal,  p.  43. 

(r  ~ 


E)  Declaring  after  reversal  of  outlawry,  p.  43. 
IL  IN  CRIMINAL  CASES. 

Firstly.  When  it  may  bb  issued,  p.  43. 
Secondly.  Against  whom  it  may  be  issued.  See  ante,  p.  23. 
Thirdly.  Out  of  what  courts  it  may  issue,  p.  43. 
Fourthly.  Into  what  counties  it  may  issue,  p.  43. 
Fifthly.  Proceedings  in  case  of  misdemeanor,  p.  44. 
Sixthly.  Proceedings  in  cases  of  felony  and  treason,  p.  49. 
Seventhly.  Consequences  of  outlawry  in  criminal  proceedings,  p.  49. 
Eighthly.  Proceedings  subsequent  to  outlawry,  p.  49. 

I.  IN  CIVIL  PROCEEDINGS. 
Fibst.  Genkbal  natubb  of.* 

*  Outlawry  is  a  punishment  inflicted  by  law  for  contempt  in  avoiding  the  execution  of  the 
process  of  the  king's  court ;  the  party  outlawed  is  to  be  imprisoned,  if  he  can  be  found ;  he 
forfeits  his  personal  chattels  presently,  and  his  real  chattels  and  the  profits  of  his  land  imme- 
diately upon  office  found,  and  he  is  incapacitated  from  suing  in  his  own  right,  from  serving 
on  juries,  Ac.  In  civil  actions,  however,  it  is  rather  in  the  nature  of  a  process  to  compel 
the  defendant  to  submit  to  the  jurisdiction  of  the  court.  If  outlawed  upon  mesne  process, 
he  may,  upon  putting  in  and  perfecting  bail,  or  entering  an  appearance,  reverse  the  outlawry 
as  of  course ;  if  upon  final  process,  he  may  reverse  the  outlawry  upon  payment  of  the  debt 
and  costs.  Where  a  defendant,  therefofe,  keeps  out  of  the  way  in  order  to  avoid  an  arrest, 
outlawry  is  usually  the  proceeding  adopted  to  bring  him  before  the  Court,  and  it  is  advisa- 
ble where  it  is  intended  to  hold  the  defendant  to  bail,  and  he  has  property  which  can  be 
taken  under  a  special  capiat  utlagatum.  But  in  non-bailable  actions,  the  proceeding  by 
original  summons  and  distringas,  as  before  mentioned,  is  preferable,  being  much  less 
expensive,  ami  more  expeditious. 


16  OUTLAWRY.— Person*  subject  to. 

[    23   ]  (B)  Who  may  ok  may  not  be  outlawed  ok  waived.* 

1.  Dixon's  case.  E.  T.  1665.  K.  B.  T.  Raym.  159. 
_,     .£.    ,       D.  had  a  debt  due  to  him  from  a  grand  officer  of  the  king's  household  ;  and, 
servant  may  *°r  tnat  n€  cou^  not  arrest  him,  he  took  process,  and  outlawed  him,  and  the 
be  outlawed;  king  hearing  of  it,  caused  the  plaintiff  to  be  imprisoned*  and  D.  obtained  an 
habeas  corpus  of  the  chief  justice  in  the  vacation.     The  chief  justice  reported 
in  open  court ;  viz.  that  his  servants   are  free  of  arrests,  and  therefore  he 
should  not  be  deprived  of  them  without  his  leave  ;  but  this  privilege  is  for  the 
*  advantage  of  the  king,  but  not  for  his  servants,  and  therefore  they  may  be  sued 
so  as  he  be  deprived  of  them,  and  so  may  be  outlawed. 
So  may  an  2.  Matthews  v.  Erbo.  M.  T.  *698.  K.  B.  1  Ld.  Raym.  349. 

b  "ad  +ng     ^  was  moved  to  set  aside  an  execution  upon  an  outlawry  against  the  defend- 
ant upon  an  affidavit  that  the  defendant  was  an  alien  merchant,  and  lived  beyond 
the  seas,  and  was   commorant  there  during  all   the  time  that  the  plaintiff  pro- 
ceeded to  outlaw  him.     But  it  was  denied  by  the  whole  court,  because,  by  this 
means,  any  person  may  contract  debts  and  then  go  beyond  sea,  and  so  he  will 
be  out  of  reach  of  the  law.     But  the  defendant  may  bring  error  and  reverse 
outlawry  if  he  pleases. 
[    24    ]  3.  Holman  v.  Brasier.  H.  T.  1738.  C.  P.  Barnes,  320.     Bennet  v.  Syden- 
ham. M.T.  1738.  G.  P.  Barnes,  320. 
Though  de-     Motion  for  defendant  to  reverse  outlawries  on  common  clausum  fregit  at 
fendant  ap-  plaintiff's  expense  on  affidavits  of  defendant's  public  appearance  and  dealings. 
pears  public  It  was,  for  plaintiff,  urged,  that  the  defendants,  when  the  bailiffs  came  to  arrest 
ly,  yet  if  he  them,  jumped  over  a  hedge  into  an  adjoining  county.     Per  Cur.     Let  the  rule 

kueeP°ut?f  be  discharged. 

3        an  arrest,  he  may  be  outlawed  ;t 

4.  James  v.  Jenkins.  M.  T.  1824.  C.  P.  9  Moore,  589.  S.  P.  Anon.  E.  T. 
1688.  C.  P.  2  Vent.  46.  S.  P.  Foxley's  case.  5  Co.  109.  a. 
But  a  party  The  plaintiff  had  proceeded  to  outlaw  a  female,  and  obtained  judgment  of 
actually  in  wajver.  On  motion  to  set  it  aside,  it  appeared  that  she  was  in  prison  during 
uiTthe  pro- tne  **me  tne  severa^  processes  were  sued  out,  and  that  the  plaintiff  was  aware 
ceedings  to  of  that  foct. 

outlawry,  Per  Cur.  The  defendant  has  sworn  that  she  believed  the  plaintiff  knew 
cannot  be  where  she  was,  and  he  has  not  ventured  to  contradict  that  assertion  :  he  has 
outlawed  if  |>een  gUjitv  0f  a  most  improper,  if  not  iniquitous  proceeding,  for  an  outlawry 
is  cognizant can  onlv  °e  prosecuted'  where  the  party  proceeded  against  absconds  or  cannot 
of  the  fact,  be  found. 

(C)  As  TO  OUTLAWING  ONE  OF  SEVERAL  DEFENDANTS. 

*  If  the  defendant  be  a  woman,  the  proceeding  is  called  a  waiver ;  for,  as  women  were 
not  sworn  to  the  law  by  taking  the  oath  of  allegiance  in  the  leet,  as  men  anciently  were 
when  at  the  age  of  twelve  years  and  upwards,  they  could  not  properly  be  outlawed  or  put 
out  of  the  law,  but  were  said  to  be  waived,  that  is,  derelicta^  let  out,  or  not  regarded ;  See 
Litt.  18.  b  ;  Co.  Liu.  183.  b ;  6  Trye,  61.  And  if  in  an  action  against  husband  and  wife, 
the  husband  is  outlawed,  and  the  wife  waived,  and  she  is  taken  upon  the  capias  utlagatum, 
though  she  is  to  be  discharged  of  the  imprisonment,  because  the  plaintiff  cannot  proceed 
against  her  alone,  yet  she  still  remains  waived,  and  when  her  husband  is  taken,  he  must 
bring  her  in;  Dyer,  271.  b.  The  references  subjoined  to  this  case  are  numerous,  and 
many  of  them  relate  to  very  important  points  as  to  a/eme  being  waived. 

It  is  clear  that  the  courts  at  Westminster  may  issue  this  description  of  process,  and  the 
Court  of  King's  Bench,  either  upon  an  indictment  originally  taken  there,  or  removed  thither 
by  certiorari,  may  issue  it  into  any  court  in  England ;  see  2  Hale,  193.  So,  also,  justices 
of  oyer  and  terminer  may  award  it,  and  justices  of  the  peace  on  indictments  taken  before 
them  ;  see  2  Hale,  52.  199.  But  it  is  said  that  the  latter  cannot  issue  a  capias  utlagatum, 
but  must  return  the  record  into  the  King's  Bench,  from  whence  that  writ  should  issue  ;  2 
Hale,  P.  C.  193;  Lanale,  500;  2  Hale,  52;  Williams,  J.,  Outlawry,  12  Co.  102;  Dick. 
Sess.418. 

t  In  Thornby  v.  Fleetwood,  10  Mod.  357.  it  is  sa|d,  it  would  be  contrary  to  law  that  per- 
sons out  of  England  should  be  outlawed,  unless  in  some  particular  cases  especially  provided 
for. 

t  And  in  the  case  of  a  total  absconding,  no  endeavors  to  arrest  are  necessary,  Farnworth 
▼.  Smith,'  Barnes  260 ;  and  a  feme  covert,  outlawed  without  her  husband,  was  discharged  oh 
motion  ;  Griffith's  case,  12  Mod.  444.  An  attorney  cannot  be  outlawed ;  Crew  and  Bail's 
case,  Frac.  Ca.  K.  B.  87. 
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fL  Edwjlbbs  v.  Castes.  M.  T.  17S1.  K.  B.  1  Stra.  473.  Symonds  v.  Pah- 
mkzvtjes.  T.  T.  1744.  K.  B.  1  Wife.  78  ;  S.  C.  2  Stra.  1269  ;  1  Bl.  Rep; 
20 ;  4  Bro.  P.  C.  604. 

The  defendant  and  another  were  partners  in  the  trade  of  a  brewer,  and  the  ~  .        - 
plaintiff  supplied  them  with  malt,  for  which  they  neglecting  to  pay,  the  plain-  8everal  de- 
tiff  sued  out  a  bill  of  Middlesex,  and  arrested  Carter,  who,  at  the  return  of  the  fendanta  in 
writ,  put  in  bail  before  a  judge,  but  the  other  partner  could  never  be  arrested  ;  a  joint  ac- 
whereupon  the  plaintiff,  without  taking  any  notice  of  the  proceedings  upon  the  tlon>  ¥"J 
hill  of  Middlesex,  took  out  an  original  against  both  partners,  and  outlawed  ^^5 1    ™ 
them,  and  now  moved  that  the  outlawry  as  to  Garter  might  be  reversed  at  the  keeps  out  of 
plaintiff's  expense,  because  he  had  proceeded  to  outlawry  against  one  that  was  the  way,  the 
present  in  court.  plaintiff 

The  Court  ordered  the  outlawry  to  be  reversed,  and  the  plaintiff  to  pay  mu*  Dro" 
costs  on  the  defendant  appearing  to  the  original.  lawry 

against  him,  be  fort  he  can  go  on  against  the  others.* 

2.  Syuo.ndsv.  Parme^ter.  T.  T.  1747.  K.  B.  2  Stra.  1269. 
On  assumpsit  by   original  against  two  defendants.     The  plaintiff  shewed  In  assump. 
that  he  had  outlawed  one  of  them,  and  the  other  pleaded  in  bar,  that  his  partner,  *•"'  agjdnst 
so  outlawed,  was  beyond  the  sea  at  the  time  of  outlawry  ;  and  upon  demurrer  two  * 

it  was  objected  that  this  could  not  be  pleaded  in  bar  ;  to  which  it  was  answer-  outlawed, 
ed,  that  it  could  not  be  pleaded  in  abatement,  because  the  defendant  could  not  the  other 
give  the  plaintiff  a  better  writ,  and  the  Court  would  take  notice  that  it  was  in  cannot 
the  plaintiff's  power  to  prevent  its  being  a  bar  by  discontinuing  ;  but,  ra;.in  bar 

Per  Cur.     If  this  matter  is  ever  to  be  pleaded,  there  will  be  an  end  of  suing  defendant" 
partners  whilst  any  one  is  abroad,  which  is  often  the  case.     However,  it  can  was  beyond 
never  be  good  as  a  general  bar,  for  the  defendant  cannot  give  the  plaintiff  a  sea.t 
better  writ,  yet  he  might  demand  judgment,  if  there  was   any   thing  in  the 
merits,  whether   the  Court  would,  as   the  record  now  stands*  compel  him  to 
give  any  further  answer  ;  therefore  they  gave  judgment  to  the  plaintiff. 

(D)     As  TO  WHAT  COURT  PROCEEDINGS   TO   OUTLxWRY    TO  W    TVER  M  \Y  BE 

A  DOPTED.t 

Hob-ton  v.  Peake.  E.  T.  1825.  Ex.  1  Price,  309. 
Motion   for  a  distringas  to  compel  an  appearance.     The  Court  said  the  In  the  Ex- 
object  of  the  present  action  was  to  compel  the  appearance  of  S.  by  means  of  chequer  the 
distringas,  and  the  question  was  whether  such  a  service  was  sufficient  to  autho- '  f  en  *?* 

*l        i   •     •/*•  i  i  ■  ii  ••!      cannot  bo 

nze  the  plaintiff  to  adopt  such  means:  and  it  was  suggested  that  otherwise  tlie  outlawed  as 
plaintiff  would  be  driven  to  the  necessity  of  proceeding  to  outlawry.  the  tfcfend- 

Thowiscnj  C.  B.  We  cannot  proceed  to  outlawry  in  this  Court :  there  is  no  »nt  canne* 
process.  The  plaintiff  must,  for  that  purpose,  institute  a  snit  in  another  court ;  Proceed  "* 
we  can  do  nothing  in  it  here.  .  byori&Li 

[E]    As  TO  THE  OKI    T  KX    CTWESS  REQUIRED  IN  THE  P(  OCEED1XOS.  wrf^ 

Rex  v.  Alxon.  E.  T.  1793.  K.  B.  6  T.  R.  202. 
Error  to  reverse  outlawry  for  judgment.     The   following  extracts  from  the  In  outlawry 
record  are  enough  to  show  the  nature  of  the  objections  ;    the  first  capias  was  *  scrupulous 
not  returned  ;  the  alias  eapias  was  regularly  issued  and  returned,  and  the  third  exac5nef8  i» 
was  like  the  first  capias,  not  an  alias  or  plurics ;  the  words,  "As  the  sheriff  had  ^jn,°)Jr^0I 
been  before  or  oftentimes  commanded,"  &c,  being  omitted.     The  return  to  thing  can  be 
the  writ  of  exigent  was  (after  stating  the  two  first  exactions)  :    "  afterwards  at  supplied  by 
the  hustings,  &c,  on  Monday  next,  before  the  feast  of  the  Saints  Tiberius  and  intendment. 

*  As  to  the  declaration  in  such  a  case,  see  ante,  vol.  vii.  p.  5G1. 

t  Neither  can  the  defendant  plead  that  the  promise  was  made  by  another  jointly  with  him  ? 
nor  can  the  plaintiff  reply  that  such  other  person  is  out  of  the  kingdom,  and  that  it  is  not 
possible  to  summon  or  attach  him,  but  the  plaintiff  must  proceed  to  outlawry  ;  Sheppard  v. 
Bailie >  6  T.  R.  327.  But  where  the  plaintiff  brought  an  action  against  two  defendants,  and 
proceeded  to  outlawry  against  one,  and  went  on  with  the  action  against  the  other,  who  died 
after  interlocutory  and  before  final  judgment ;  held,  that  he  could  not  have  a  scire  facias 
against  his  administrator  ;  for,  notwithstanding  the  authority,  the  act  remained  joint,  and 
therefore  surviving  against  the  other  defendant ;  Fort  v.  Oliver,  1  M.  <feS.  242. 

X  Proceedings  to  outlawry  or  waiver  may  be  adopted  in  either  the  Court  of  K.  B.  or  C.  P. 
•ad  see  post*  As  to  Outlawry  in  Criminal  Proceedings. 
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Valerianus,  and  in  theSOth  year  aforesaid,  we  caused  to  be  exacted  the  said  J.  A., 
and  he  did  not  appear  ;  and  afterwards  at  the  hustings,  &c.,  on  Monday  next, 
before  the  feast  of  St.  Edward  the  King,  we  caused  to  be  exacted  the  said  J.  A. 
f  26  1  anc*  ne  ^  not  aPPear  »  anc^  afterwards  at  the  hustings,  &c,  on  Monday  next, 
before  the  feasts  of  St.  Tiberius  and  Valerianus,  in  the  30th  year  aforesaid,  we 
caused  to  be  exacted  the  said  J.  A.,  and  he  did  not  appear,  &c.  Therefore," 
&c.  The  writ  of  return  to  the  first  capias,  the  informality  of  the  pluries,  and 
the  omission  of  the  year  of  the  reign  when  the  defendant  was  a  fourth  time 
exacted,  were  (among  others)  assigned  for  error. 

BuUer,  J.  1  admit  that  there  is  neither  sense  or  reason  in  the  objection  ; 
but,  according  to  the  authorities,  it  must  prevail.  In  a  record  of  outlawry,  it 
is  necessary  to  state  the  year. of  the  king's  reign,  (  see  Hard.  6,  7)  in  which 
every  transaction  happened,  though  that  is  not  required  in  other  records.  For 
example,  when  continuances  are  entered  for  the  purpose  of  excluding  the 
statute  of  limitations,  the  year  of  the  reign  is  never  mentioned.  But  in  the  case 
of  outlawry,  a  different  rule  has  been  established,  and,  therefore,  it  must  be 
adhered  to  in  the  present  instance. — Judgment  reversed. 
See  Cro.  Eliz.  692. 

Secondly — Relative  to  outlawry,  or  waiver  upon  mesne  process, 
(a)  as  to  the  original  writ  and  proue8s.* 
In  the  C.  P.  !•  Holman  v.  Brasier.  H.  T.  1738.  C.  P.  Barnes,  320.  324. 

the  defend-       Rule  to  show   cause  why   outlawry   should  not   be  reversed  at  plaintiff's 
ant  may  be  expence.     It  appeared  that  two  writs  had  been  sued  out,  and  defendant  could 
outlawed  on  not  De  arrested.     He   lived  on  the  confines  of  Surrey  and  Kent,  and  when 
oriffinal°or    Surrey  bailiff  came  to  arrest  him  jumped  over  a  hedge  into  Kent,  and  put  bailiff 
on  a  spe-     to  defiance, 
cial  original  adapted  to  the  nature  of  the  action. 

Per  Cur.     In  the  Common  Pleas  the  defendant  may  be  outlawed  on  a  common 
original,  or  on  a  special  original,  adapted  to  the  nature  of  the  action. 
See  8  Taunt.  187. 
The  capiat,  2.  Farn  worth  v.  Smith.  H.  T.  1744.  C.  P.  Barnes,  322.  _ 

ahasy  and         jt  wa8  ()e[(j  tf|at  tne  capias  and  pluries  may  be  sued  out  together. 

C%e*d  Tut7  t  27  1  (B)  As  T0  ™K  WRIT  op  RXTOI  FACTAS- 

together.  1.  Withall  v.  White.  M.  T.  1746.  C.  P.  Barnes,  323. 

After  return'  After  the  return  of  the  exigent,  but  whilst  it  remained  in  the  hands  of  the 
of  the  exi.  sheriffs  of  London,  and  before  defendant  was  returned  outlawed,  the  Court 
whilst  in      ma(*e  a  ru^e»  tna*  a  supersedeas  to  the  exigent,  should  be  allowed  on  payment 

the  hands     of  costs- 

of  the  sher-  2.   pEAcn  v.  Woxl  nd.  M.  T.  17S3.  C.  P.  Barnes,  319. 

iff,  a  super-       Plaintiff  having   commenced  a    proceeding  to   outlawry  against   defendant, 

sedeasia  al-  defendant  gave  notice  to  plaintiff  that  he  had  appeared  and  obtained  a  super- 

paymenTof  9€&ea*  to  tne  exigent*     Plaintiff  searched  at  the  Compter,  and  no  supersedeas 

costs,  t         being  allowed  there,  defendant  was  returned  outlawed,  who  moved  to  set  aside 

the  outlaw! y.      On  showing  cause,   defendant   alleged   he   had  entered  an 

appearance  with  the  exigenter  ;    but  that  appeared  to  be  unnecessary,  and  a 

novel  imposition  by  the  exigenter. 

*  The  action  must  commence  by  original  writ,  otherwise  process  of  outlawry  will  not  lie 
either  upon  mesne  or  final  process ;  1  Leon.  329  ;  1  Sid.  281 ;  1  Str.  473 ;  8  Taunt.  187. 
Care  must  be  taken,  however,  that  the  original  do  not  bear  teste  before  the  cause  of  action 
accrued.  It  must  be  directed  to  the  sheriff  of  the  county  in  which  you  intend  that  the 
defendant  shall  be  outlawed  ;  and  it  is  usual  in  practice,  when  expedition  is  desirable,  to 
outlaw  the  defendant  in  London ;  for  he  can  be  there  exacted  every  fortnight ;  in  other  coun- 
ties, only  every  month.  The  original  may  be  returned  by  the  attorney,  as  a  matter  of  course. 
The  capias  must  bear  teste  in  term  time  on  the  quarto  die  post  of  the  return  of  the  original, 
must  be  returnable  on  a  general  return-day,  and  have  at  least  fifteen  days  between  the  teste 
and  return  ;  the  alias  must  bear  teste  on  the  quarto  die  post  of  the  return  of  the  capias,  must 
be  returnable  on  a  general  day,  and  have  at  least  fifteen  days  between  the  teste  and  re  turn  ; 
and  the  pluries  must  bear  teste  on  the  quarto  die  post  of  the  return  of  the  alias,  must  be  return- 
able  on  a  general  return-day,  and  have  at  least  fifteen  days  between  the  teste  and  return. 

t  The  writ  of  exigi  facias  is  a  judicial  writ,  made  out  by  the  filacer  or  clerk  of  the  exigents 
in  the  King's  Bench,  or  the  exigenter  in  the  Common  Pleas,  and  directed  to  the  sheriff  of 
the  county  where  the  action  is  laid,  commanding  him  to  cause  the  defendant  to  be  required 
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The  Court  held,  that  the  supersedeas  is  in  itself  an  appearance,  if  delivered 
to  the  sheriff  before  the  return  of  the  exigent ;  hut  that  not  having  been  done 
in  this  case,  defendant  is  regularly  outlawed ;  and  the  rule  to  show  cause  why 
the  outlawry  should  not  be  reversed  at  plaintiff's  expence  was  discharged* 

(C)    As  TO  WHIT  OP  PROCLAMATION.  * 

from  county  court  to  county  court,  or  from  husting  to  husting,  if  in  London,  that  is*  at  five 

successive  county  courts  or  hustings,  until  he   be  outlawed,  if  he  do  not  appear  ;  and  if  he 

appear,  to  take  him,  <fcc.     This  writ  should  be  tested  on  the  quarto  die  post  of  the  return  of 

the  pluries  capias  before,  or  of  the  capias  after  judgment ;  and  if  there  be  not  five  county  ' 

courts  between  the  teste  and  return  of  it,  there  issues,  upon  the  sheriffs  return  thereto,  an 

exigent  de  novo,    with  a  clause  (from  whence  it  is  called  an  allocatur  exigent)  directing  the 

sheriff  to  allow  the  several  county  courts,  at  which  the  defendant  has  been  already  required. 

But  in  the  Common  Pleas  no  exigenter  shall  receive  any  pluries  capias,  in  order  to  make  an 

exigent  or  proclamation  thereon,  before  the  same  is  signed  or  stamped  by  the  clerk  of  the 

warrants  or  hia  deputy,  to  the  said  end,  it  may  thereby  appear  that  the  warrants  of  attorney 

therein  are  duly  filed ;    and  therefore  the  practice  in  this  court  is,  to  take  the  pluries,  when 

returned  by  the   sheriff,  with  a  warrant  of  attorney,  to  the  clerk  of  the  warrants,  who  will 

mark  it  on  being  paid  for  filing  the  warrant. 

*  In  addition  to  the  exigent,  a  writ  of  proclamation  was  introduced  by  the  stat.  6  Hen.  & 
c.  4.  which  requires  it  to  be  directed  to  the  sheriff  of  the  county  of  which  the  defendant  is* 
called  or  described  in  the  original,  for  there  he  was  supposed  to  dwell ;  and  if  he  did  not  in 
fact  dwell  there,  he  might  have  avoided  the  outlawry  by  availing  himself  of  the  statute  of 
additions ;  see  Dyer,  214.  But  the  writ  of  proclamation  is  at  present  governed  by  the  stat. 
31  EUz.  c.  3.  s.  1.  which  enacts,  "that  in  every  action  personal,  wherein  any  writ  of  exigent 
shall  be  awarded  out  of  any  court,  a  writ  of  proclamation  shall  be  awarded  and  made  out  of 
the  said  court,  having  day  of  teste  and  return  as  the  said  writ  of  exigent  shall  have  directed, 
and  delivered  of  record  to  the  sheriff  of  the  county  where  the  defendant  at  the  time  of  the1 
exigent  so  awarded  shall  be  dwelling ;  which  writ  of  proclamation  shall  contain  the  effect  of 
the  same  action.  And  that  the  sheriff  of  the  county  unto  whom  any  such  writ  of  proclama- 
tion shall  be  delivered  shall  make  three  proclamations;  one  in  the  open  county  court, 
another  at  the  general  quarter  sessions  of  the  peace  in  those  parts  where  the  defendant  at 
the  time  of  the  exigent  awarded  shall  be  dwelling  ;  and  the  third,  one  month  at  the  least 
before  the  quinto  exactus,  by  virtue  of  the  said  writ  of  exigent  at  or  near  the  most  usual  door 
of  the  church  or  chapel  of  that  town  or  parish  where  the  defendant  shall  be  so  dwelling  \ 
and  if  the  defendant  shall  be  dwelling  out  of  any  parish,  then  in  such  place  as  aforesaid  of 
the  next  adjoining  parish  in  the  same  county,  and  upon  a  Sunday  immediately  after  divine 
service  and  sermon  (if  there  be  one  ;)  and  if  there  be  no  sermon,  then  forthwith  after  divine 
service.  And  that  all  outlawries  had  and  pronounced,  whereupon  no  writs  of  proclamation 
shall  be  awarded  and  returned  according  to  the  form  of  this  statute,  shall  be  utterly  void 
and  of  none  effect.  This  writ  should  have  the  same  teste  and  return  as  the  exigent;  and  if 
the  defendant  reside  in  a  different  county  from  that  into  which  the  exigent  issued,  the  writ 
is  called  a  foreign  proclamation.  The  sheriff's  return  to  this  writ  is,  that  he  has  caused  the 
defendant  to  be  proclaimed  ;  and  that  either  generally  according  to  the  effect  of  the  statute, 
or  specially  setting  forth  the  times  and  places  when  and  where  made.  When  the  exigent 
and  writ  of  proclamation  are  returned,  they  should  be  taken  to  the  filacer  in  the  King's 
Bench ;  but  in  Common  Pleas,  the  exigent  is  taken  to  the  clerk  of  the  outlawries,  and  the 
writ  of  proclamation  filed  with  the  exigenter.  The  exigi facias  is  executed  by  exacting  the 
defendant  at  five  successive  county  courts,  or  in  London  in  five  successive  hustings,  unless 
before  that  time  the  defendant  appear  and  put  in  bail,  &c.  The  writ  must  be  actually  in  the 
sheriffs  posssession  at  the  time  the  defendant  is  demanded ;  3  D.  &  R.  55.  The  writ  of 
proclamation  is  executed  by  making  three  proclamations,  one  in  the  county  court  or  hustings* 
one  at  the  general  sessions,  and  one  other  of  these  proclamations  to  be  made  one  month  at 
least  before  the  quinto  exactus,  on  a  Sunday  immediately  after  divine  service  or  sermon,  near 
or  at  the  usual  door  of  the  church  or  chapel  of  the  town  or  parish  where  the  defendant  was 
dwelling  at  the  time  of  the  awarding  of  the  exigent,  31  £1.  c.  3.  s.  1  ;  where  one  month  had 
not  elapsed  between  the  proclamation  at  the  door  and  the  quinto  exactus,  the  Court  reversed 
fte  outlawry  ;  3  D.  &  R.  515 ;  2  B.  &  C.  353.  The  defendant  must  be  exacted  upon  these 
several  writs  at  successive  county  courts  or  hustings  ;  for  if  any  county  courts  or  hustings 
have  intervened,  the  several  writs  of  exigent,  etc.  already  executed,  are  without  effect,  and 
yon  may  sue  out  an  exigi  facias  and  writ  of  proclamation  de  novo  ;  2  Sellon,  285 ;  see  Plowd* 
371 ;  3  Ley.  245. 

The  third  proclamation  muot  be  made  in  the  parish  in  which  the  defendant  is  dwelling  at 
the  time  the  writ  of  proclamation  issues  ;  if  made  otherwise,  it  is  a  nullity;  Rayer  v.  Cooke, 
5  D.  &  R.  302 ;  S.  C.  3  B.  &  C.  529.  Where,  in  proceedings,  to  outlawry  one  month  has 
not  elapsed  between  the  third  proclamation  and  the  quinto  exactus,  pursuant  to  the  statutes 
31  Eli*,  c.  3.  s.  1.  the  Court  reversed  the  outlawry  as  a  nullity  ;  but  in  pursuance  of  the 
discretion  given  by  6  Hen.  8.  c.  4.  they  reversed  it  on  condition  of  the  defendant's  pufing 
in  special  bail  to  the  original  action,  supposing  the  want  of  due  proclamation  within  the 
statute  of  Elizabeth  to  be  irregular  only ;  Taylor  v.  Waters,  3D.&R.  575 ;  S.  C.  2  B. &  C. 
353.    It  seems  that  the  writ  of  proclamation  upon  an  outlawry  is  void,  unless  the  requisites 

VOL.  xin.  3 
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[    28  ]  (D)  As  to  defendant's  appeasing,  or  putting  in  bail.* 

Thedefen-  Campbell  v.  Daley.  T.  T.  1766.  K.  B.  3  Burr.  1920. 

dant  on  The  question  was,  whether  in  a  case  originally  requiring  special  bail,  and  the 

bailable  ac-  defendant  standing  out  to  an  outlawry,  see   1  Tidd.  Prac.  130,  he  can  come  in 
^"t^^ST*  an(*  aPPear  to  tne  outlawry  without  putting  in  special  bail, 
comelnand      Per  Cur-     There  ought  to  be  special  bail.     It  would  be  very  unreasonable 
appear  to     that  the  defendant  should  gain  an   advantage  by  standing  out  till  process  of 

[   29  ]    outlawry.     He  certainly  ought  not  to  be  in  a  better  case  then  than  if  he  had 
the  exigent  appeared  first.     And  accordingly   the  direction  given  was,  "  that  the  filacer 
without        should  not   issue  a  supersedeas  till   the   defendant  had  put  in  special  bail.'* 
•pedal  "^     ^n^  a  wee^  was  given  him  for  that  purpose. 
bail.t  (E)  As  to  when  the  outlawry  is  completed. J 

(F)  As  to  the  writ  op  capias  utlagatum.  II 

(a)  General  writ. 
Under  4&  1.  Cracrapt  v.  Gledowe.  E.  T.  1764.  K.  B.  3  Burr.  1482. 

c  ^18  \  4  Cause  was  shown  on  the  behalf  of  the  sheriff  of  Middlesex,  why  an  attach- 
es 5.  it  is'     ment  should  not  be  set  aside,  which  had  issued  against  him  for  discharging  out 

I  30  ]  of  his  custody  the  defendant  in  this  cause,  who  has  been  taken  upon  a  capias 
compulsory  utlagatum,  on  his  attorney's  engaging,  under  his  hand,  to  appear  fdr  the 
on  the  sher-  defendant,  and  reverse  the  outlawry  ;  without  taking  security,  by  bond,  in 
^  *°  J6?6**  double  the  sum  for  which  bail  was  required,  pursuant  to  the  act  4  &  5  W.  6l  M. 
the  defend*  c#  ***'  8'  **'  w^ucn  directs  him  to  do  so  in  all  cases  where  special  bail  is  required 
ant's  ap-  by  the  Court.  It  was  contended  that  the  sheriff  neither  did  nor  could  know 
pearance,     that  it  was  a  case  where  special  bail  was  required  ;    nor  had  he  any  reason  to 

whether  the  imagine  it,  as  the  capias  utlagatum  was  not  marked  for  bail ;  and  produced  an 
sum  seems 

to  be  regu-  0f  the  statute  31  Elis.  c.  3.  s.  1.  are  duly  complied  with;  Volet  v.  Waters,  3  D.  A  R.  55* 
lariy  indor-  •|»jie  wrjt  0f  exigent  up0n  an  outlawry  must  be  in  the  hands  of  the  sheriff  at  the  time  the 
sea  on  the  defendant  is  demanded ;  when,  therefore,  the  sheriff  returned  to  a  writ  of  exigent,  and  to  a 
eaF**  uuar  wr|t  0f  allocatur  exigent,  that  he  had  demanded  the  defendant  at  the  hustings  upon  five 
gatum  or  several  days,  when  out  of  four  of  the  five  days  the  writ  could  not  possibly  have  been  in  his 
not*  possession,  held,  that  the  returns  were  irregular. 

*  Formerly  if  the  defendant  had  appeared  voluntarily  at  any  time  before  the  return  of  the 
exigent,  see  Ca.  Pr.  C.  P.  28 ;  or  quarto  die  poet  of  the  return  in  the  Common  Pleas,  he 
might  have  obtained  a  writ  of  supersedeas  from  the  filacer  as  clerk  of  the  supersedeases  in  the 
King's  Bench,  or  from  the  exigenter  in  the  Common  Pleas  on  entering  a  common  appearance 
of  the  term  in  which  the  exigent  issued.  In  the  Common  Pleas,  the  supersedeas  is  itself  an. 
appearance  if  delivered  to  the  sheriff  before  the  quarto  die  post  of  the  return  of  the  exigent; 
see  Barnes,  319.  And  in  that  Court  after  the  return,  but  whilst  it  remained  in  the  eh e rift's 
hands,  and  before  the  defendant  was  returned  outlawed,  the  Court  made  a  rule  that  a  super* 
sedeas  to  the  exigent  should  be  allowed  on  payment  of  costs.  This  practice  of  granting  a 
supersedeas  still  continues  in  cases  which  do  not  require  special  bail. 

t  So,  in  the  Common  Pleas,  it  is  a  rule  "that  where  the  defendant  shall  abscond  to  avoid 
being  arrested,  and  cannotjbe  arrested  although  the  plaintiff  shall  bona  fide  have  used  his  best 
endeavors  for  that  purpose,  a  supersedeas  shall  not  be  issued  to  stay  the  proceedings  to  an 
outlawry,  unless  the  defendant  shall  have  first  put  in  special  bail ;  and  that  the  writ  of 
supersedeas  thereupon  issued,  in  case  special  bail  shall  not  afterwards  be  perfected  according 
to  the  course  of  the  court,  where  special  bail  is  required  upon  arrests,  shall  be  void  and  of 
no  effect  to  stay  the  plaintiffs  proceeding  to  the  outlawry ;  but  the  same  may  be  gone  on  with 
-  from  the  time  of  such  default,  as  if  no  appearance  had  been  entered,  or  special  bail  filed  ; 
and  shall  not  be  deemed  irregular  or  erroneous  by  means  of  such  interruption  by  putting  in 
and  not  afterwards  perfecting  special  bail  as  aforesaid ;"  R.  E.  21  Geo.  3  C.  P. 

t  If  the  defendant  be  neither  arrested  nor  appear,  but  make  default  at  five  successive 
county  courts  or  hustings,  the  outlawry  or  waiver  is  complete.  The  judgment  of  outlawry 
should  be  returned  by  the  sheriff  upon  the  exigent  to  the  filacer  who  acts  as  clerk  to  the 
outlawries  in  the  King's  Bench. 

[|  This  writ  issues  upon  the  judgment  of  outlawry  being  returned  oy  the  sheriff,  upon  the 
exigent,  and  it  takes  its  name  from  the  words  of  the  mandntor/  part  of  the  writ,  which 
states  the  defendant  being  outlawed  utlagatum,  or  "ttf."  It  is  cither  general  or  special ; 
general,  when  against  the  body  only ;  special,  when  against  the  body,  goods,  and  lands. 

When  the  defendant  has  been  arrested  on  the  capias  utlagatum,  if  the  action  be  non- 
bailable,  the  sheriff  shall  discharge  him  upon  an  attorney  undertaking,  in  writing,  to  appear 
for  the  defendant  and  reverse  the  outlawry,  4  dc  5  W.  &  M.  c.  18.  s.  4 ;  or,  if  the  action  be 
bailable,  the  .sheriff  shall  discharge  him  upon  his  giving  a  bond,  with  two  sufficient  sureties, 
for  double  the  sum  for  which  special  bail  is  required,  conditioned  for  his  appearance  by 
attorney  at  the  return  of  the  writ ;  (or,  if  given  after  the  return,  then  for  his  appearance  at 
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affidavit  of  Mr.  B.,  who  acted  as  under-sheriff,  that  he  had  no  ill  intention  or 
thought  of  collusion  ;  hut  had  acted  agreeable  to  his  duty,  to  the  best  of  hie 
understanding  and  judgment. 

Yates9  J.y  observed,  that  by  the  13  Car.  2.  stat.  2.  c.  2  &  4.  no  sheriff  can 
discharge  any  person  taken  .upon  a  capias  utlagatum,  without  a  supersedeas 
first  had.  (The  words  are^  "  Without  a  supersedeas  first  had  and  received  for 
the  same.")  And  by  5  Geo.  2.  c.  27.  s.  6.  no  special  writ  nor  process,  specially 
expressing  the  cause  of  action,  shall  be  issued  where  the  cause  of  action  in  a 
superior  court  shall  not  amount  to  10Z.  ;  but  here  the  capias  utlagatum  recites 
a  special  original,  specially  expressing  the  cause  of  action. 

The  Court  {Mr.  Justice  Denison  being  absent)  were  very  strongly  inclined 
to  be  of  opinion,  that  the  sheriff  had  acted  improperly  ;  and  told  his  counsel, 
that  the  better  way  would  be  to  put  in  bail ;  and,  in  order  to  give  opportunity 
for  it,  they  enlarged  the  rule. 

2.     Osborne  v.  Carter.  E.  T.  1732.  C.  P.  Barnes,  319.  [     31     ] 

Defendant,  taken  on  a  capias  utlagat.,  on  a  Sunday,  moved  to  be  discharged,     ^^f*** 
the  taking  being  contrary  to  the  stat.  29  Car.  2.     The  Court  held  the  taking  executed  on 
bad,  but  refused  to  grant  an  attachment,  and  put  the  defendant  to  take  the  rem-  a  Sunday, 
edy  given  by  the  statute. 

(fc)  Special  Writ* 
1.     Rex  v.  Budd.  H.  T.  1758.  Exch.  Parker,  190.  The  jury  on 

The  defendant,  Robert  Budd,  was  outlawed  at  Hie  suit  of  Charles  Hanford  an  inqaasi- 
and  Richard  Bullock  ;  and,  by  an  inquisition  taken  upon  a  special  capias  uila-  tion  under  a 
gatum,  he  was,  among  other  things,  found  to  be  seised  in  fee,  according  to  the  8Pecial  «•> 
custom  of  the  manor  of  Bishop's  Sutton,  in  the  county  of  Southampton,  of  aJ^-1^nSIJl" 
messuage  and  lands,  and  also  seised  according  to  the  custom  of  the  said  manor  fato  the  de- 
in  reversion  in  fee,  after  the  death  of  William  Budd,  of  other  lands  ;  and  that  fendant'a 
the  said  messuage  and  lands  were  copyhold  lands  held  under  the  Bishop  of  copyholds. 
Winchester,  lord  o(  the  said  manor,  and  subject  to  several  mortgages  in  the   1  ' 

said  inquisition  specified.  The  capias  utlagatum  and  inquisition  were  trans- 
cribed into  this  court,  and  a  venditioni  exponas  was  moved  thereon. 

Per.  Cur.  The  inquisition  and  venditioni  exponas  might  be  discharged,  for 
the  following  reasons  appearing  on  the  face  of  the  inquisition.  That  the  mes- 
suage and  lands  in  the  inquisition  were  copyhold,  and  not  liable  to  be  seised 
into  his  majesty's  hands.  The  venditioni  exponas  was  absolutely  irregular, 
because  the  lands,  being  copyhold,  were  not  liable  to  seizure  ;  nor  could  the 
lands,  if  they  had  been  freehold,  have  been  sold,  because  the  king  in  that  case 
would  only  have  been  entitled  to  the  profits. 

some  return  in  the  following  term,  see  5  T.  R. ;)  to  reverse  the  outlawry,  and  to  do  and 
perform  such  other  things  as  shall  be  required  by  the  said  Court,  see  4T.  R.;  which  other 
things  include  putting  in  bail  to  a  new  action,  see  1  B.  &  A.  1317 ;  pleading  within  a  limited 
time,  putting  the  plaintiff  as  nearly  as  possible  in  the  same  condition  be  would  otherwise 
have  been  in,  and  the  like ;  for  the  plaintiff  may,  if  he  will,  instead  of  putting  defendant  to 
reverse  the  outlawry,  consent  to  his  being  discharged  by  supersedeas  upon  his  putting  in  and 
perfecting  bail.  "  &Z&S* 

As  the  Court  have  determined  that  process  of  outlawry  is  not  within  the  statute  for  pre* 
Tenting  frivolous  and  vexatious  arrests,  it  is  not  essential  that  the  affidavit  of  debt  should  be 
filed  before  the  outlawry ;  it  is  sufficient  if  there  be  an  affidavit  before  the  defendant  is 
discharged,  Farmer  v.  Allen,  M.  10  Geo.  2 ;  a  memorandum  or  a  copy  of  it  is  usually  given 
to  the  officer  in  whose  custody  the  defendant  is  detained.  The  stat.  4  &  5  W.  &  M,  c.  18. 
a.  4,  5,  it  has  been  resolved,  is  confined  to  civil  actions,  and  does  not  extend  to  criminal 
cases  ;  at  least,  it  is  perfectly  clear,  that  misdemeanors  after  conviction  are  not  within  its 
provisions,  Rex  v.  Wilkes,  4  Burr.  2540 ;  and  even  in  civil  causes  the  defendant  cannot  be 
bailed  where  he  was  not  bailable  upon  the  process  on  which  he  was  outlawed,  the  design  of 
of  the  legislature  being  merely  to  put  the  defendant  in  the  same  condition  as  if  he  had  not 
subjected  himself  to  that  proceeding ;  hence,  when  taken  upon  an  outlawry  after  judgment, 
he  cannot  be  discharged  on  bail ;  see  Burr.  1930. 

*  By  the  special  writ  of  capias  utlagatum  the  sheriff  is  commanded  not  only  to  take  the 
defendant  as  by  the  general  writ,  but  also  to  inquire  by  the  oath  of  honest  and  lawful  men 
of  his  county,  what  goods  and  chattels,  lands  and  tenements,  he  has  or  had  on  the  day  of 
his  outlawry,  or  at  any  time  afterwards,  and  by  their  oath  to  extend  and  appraise  the  same 
according  to  their  true  value,  and  to  take  them  in  the  king's  hands  and  safely  keep  them,  so 
that  he  may  answer  to  the  king  for  the  true  value  and  issues  of  the  sam*  *~- '-:      **     — 
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[  33  ]      2.     Brit-ton  v.  Colb.  H.  T.  1696.  K.  B.  I  Ld.  Raym.  305  ;  S.  C:  Salk. 

392;   1  Com.  51  ;   12  Mod.  175;  5  Mod.  118. 
Under  a  Trespass.     The  plaintiff  declares  that  the  defendant,  the  20th  of  May,  7 

^" /*?'**  Wil.  3.,  at  Hanap,  in  Gloucestershire,  took  and  chased  forty-three  sheep  and 
iLueYand  two  ,ambs  of  the  P]aintift  &c-  Justification,  that  on  the  12th  of  Feb.  6  WiL 
profits,  the  3.  a  levari  facias  issued  out.  of  the  Exchequer,  directed  the  sheriff  of  G.,  by 
sheriff  may  virtue  of  a  writ  of  capias  utlagatym  issued  out  of  the  Common  Pleas,  against 

take  not  on.  p#  Qtf  being  outlawed,  under  which  he  seised,  &c. , 
ly  the  rents 

and  mov6-    wnat  ne  8nau  &0  thereupon  to  the  Court  on  the  return  day ;  see  Tyre,  115 ;  Off.  Brev.  35  ; 
ables  of  the  rj^eBt  Brev  59)  &c#.  Lij  Ent  552      Upon  this  writ  the  sheriff  is  to  impanel  a  jury,  who  are 
party  out-     to  make  inquiry  of  the  goods  and  chattels  of  the  defendant,  including  his  debts,  see  4  Co. 
lawed,but    95.  Lanej  23.  Lutw.  339.  15x3.  Gilb.  C.  P.  200;  2  Roll.  Abr.  806.  b.  52 ;  Sav.40;  or 
also  the        chases  in  action,  and  also  of  his  leasehold  and  freehold  lands  and  tenements,  to  appraise  the 
cattle  of  a    g00&8i  and  to  extend  or  value  the  lands,  &c.    The  King  under  an  outlawry  may  redeem  a 
stinger-       mortgage,  and  so  may  a  subject  after  a  lease  granted  by  the  crown,  and  not  before  ;  Attor- 
levant  and    ney-General  v.  Basnett,  Park.  268.    A  lease  or  other  estate  made  by  a  person  outlawed 
<Kia"?  on  after  outlawry,  and  before    inquisition  taken,  will  prevent  the  king's  title,  if  it  be  made 
the  I**"*      bona  fide  and  upon  good  consideration,  Attorney-General  v.  Freeman,  Hard.  101 ;  and  after 
•  xtended.     outlawry  in  a  penal  action,  and  before  seizure,  the  party  outlawed  may  alien ;  Windsor  v. 
Seywell,  T.  Raym.  17 ;  S.  C.  1  Lev.  33.     If  lands  are  seized  into  the  king's  hands  upon  an 
outlawry,  the  person  outlawed  cannot  by  act  of  his  defeat  the  king's  interest,  but  a  stranger 
who  has  a  right  may ;  Attorney-General  v.  Fox,  Hard.  422.    As  to  trust  property  being 
exempt  from  the  operation  of  the  writ,  Mr.  Tidd  has  intimated  in  a  note  a  doubt  whether 
the  tenth   section  of  the  statute  of  frauds  may  not  have  removed  this  exemption.    There 
does  not  appear  any  determination  later  and  more  in  point  than  that  of  the  King  v.  Holland, 
Sty.  R.-41 ;  decided  long  previously  to  that  statute.      Where  Mr.  Tidd  has  doubted,  much 
difficulty  must  be   admitted  to   exist;  but  it  may  be  seen  that  the  statute  relates  to  such 
lands,  Ac.  as  the  sheriff  could  deliver  to  the  plaintiff.    The  words  of  the  statute  are,  that 
it  shall  be  lawful  for  the  sheriff  for,  and  upon  any  judgment,  Ac.  to  deliver  in  execution 
unto  the  party  on  that  behalf,  &c.  such  lands,  <fcc.  in  trust  in  like  manner  as  if  the  defendant 
himself  had  been  seized  of  the  same.    Now,  it  may  be  remarked,  that  lands  when  taken  by  the 
sheriff  under  this  writ  are  not  commanded  to  be  delivered  by  him  to  the  party,  but  that  he, 
-(the  sheriff)  is  to  take  them  into  the  king's  hands,  Ac;  and  it  may  be  further  observed,  that 
ihe  party  can  only  avail  himself  of  lands  taken  under  this  writ  by  special  application  to  the 
king's  exchequer,  or  to  the  lords  of  the  treasury.     Besides,  the  common  writ  of  possession, 
and  that  of  elegit,  appear  to  be  framed  with  an  immediate  view  to  satisfying  a  judgment  to 
-the  party,  and,  therefore,  they  may  be  presumed  to  be  competent  to  touch  lands  intrust 
agreeable  to  the  statute ;  but  the  capias  utlagatum  is  silent  as  to  such  view.    Witnesses  may 
be  subpoenaed  to  attend  the  execution  of  the  inquiry ;  and  when  made,  the  sheriff  is  to  take 
possession  of  the  goods  and  chattels  of  the  defendant,  and  of  the  leasehold  tenements  in 
his  own  occupation,  see  9  Hen.  4.  20.  21 ;  but  he  must  not  oust  or  disturb  the  possession  of 
his  tenants,  21  Hen.  4.  7.  and  can  only  take  the  issues  or  profits  of  his  freehold  tenements ; 
Plowd.    441;    Hardw.  206.    176;   Bunb.  U03.   105.      The  inquisition  should  set  forth, 
with  convenient  certainty,  the  appraised  value  of  the  goods,  the  particulars  of  the  debts,  of 
what  lands,  <fec.  the  defendant  is  seised  or  possessed ;  the  different  parcels,  in  whose  tenure, 
And  of  what  annual  value  beyond  reprizes.    But  the  inquisition,  being  merely  an  office  of 
instruction,  or  information,  does  not  require  so  much  certainty  as  an  office  of  intituling,  see 
2  Salk.  469 ;  Bund.  103;  and  if  the  lands,  &c.  be  undervalued,  there  may  be  a  melius  inqui- 
rendum ;  see  Hardw.  106.    The  sheriff's  return  must  be  carried  to  the  filacer  of  King's 
Bench,  and  to  the  clerk  of  (he  outlawries  of  Common  Pleas,  thence  it  is  to  be  delivered  or 
jjled  in  the  office  of  the  custos  brevium;  this  officer  will  transcribe  the  inquisition,  and  trans, 
mit  it  into  the  Court  of  exchequer.    From  this  court  may  be  issued  a  venditioni  exponas  to 
sell  the  goods,  and  a  scire  facias  to  reeover  the  debts ;  also  a  levari  facias  by  which  the 
issues  and  profits  of  lands  of  the  outlaw  may  be  levied.    The  operation  of  the  levari  facias 
is  extensive ;  for,  agreeably  to  the  case  of  Briton  v.  Cole,  1  Ld.  Raym.  365.  not  the  movea- 
bles only  of  the  party,  but  also  of  any  other  person  and  cattle  levant  and  couchant  found  on 
the  land  extended  may  be  seized  and  sold.    It  will  be  necessary  that  an  eight-day  rule 
should  be  given  on  the  back  of  the  transcript  before  any  venditioni  exponas  issue  to  sell 
.them  ;  and  if  there  be  not  eight  days  in  term  time,  the  rule  may  be  given  for  the  general 
seal  out  of  term.    The  use  of  this  rule  is  to  afford  an  opportunity  for  any  one  to  come  in 
.and  claim  the  goods.    The  following  extract  verbatim  from  Mr.  Crompton,  will  be  found  of 
great  importance :  "  If  the  inquest  upon  a  special  capias  utlagatum  find  the  outlaw  seised 
or  possessed  of  lands,  the  different  parcels  in  whose  tenure,  and  of  what  value  beyond  re- 
prizes the  same  amount  to,  must  all  be  set  forth  in  the  inquisition  with  convenient  certainty. 
And  then  the  prosecutor  by  issuing  writs  of  levari  facias  out  of  the  exchequer  for  the  sher- 
iff to  levy  the  profits,  and  oh  the  return  thereof,  by  issuing  out  writs  of  venditioni  exponas 
for  selling  those  profits,  and  afterwards  by  petitioning  to  have  the  monies  raised  thereout 
paid  to  him  in  the  manner  before  mentioned,  may  obtain  a  satisfaction  for  his  debt  and  costs 
4>f  the  outlawry.    But  if  the  prosecutor's  debt  amounts  to  a  considerable  sum,  and  the  out- 
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flbft,  C.  J.  The  question  upon  point  of  law  is,  if  a  man  bo  outlawed,  and 
upon  a  special  capias  utlagatum  an  inquisition  is  taken,  and  the  man's  land 
seised  into  the  king's  hands,  and  the  yearly  value  returned  into  the  Exchequer, 
and  then  a  writ  of  levari  facias  issues,  commanding  the  sheriff  to  levy  the  year- 
ly value  out  of  the  issues  and  profits  of  the  land  ;  and  by  virtue  of  that  writ  the 
sheriff  seises  the  cattle  of  a  stranger/ being  levant  and  couchant  upon  the  pre- 
mises, whether  the  taking  of  this  cattle  of  a  stranger  be  in  such  case  justifi- 
able ;  and  the  whole  court  was  of  opinion  that  it  was  :  1st.  Because  it  is  with- 
in the  direct  command  of  the  writ  to  levy  that  which  is  due,  according  to  the 
yearly  value  out  of  the  issues  and  profits  of  the  land,  for  cattle  levant  and  cou- 
chant are  part  of  the  issues  and  land.  Westm.  2.  13  Edw.  1.  c.  39.  is  an 
explanatory  act,  and  says,  that  omnia  mobilia  shall  be  issues,  2  Inst.  453  ;  and 
Flet.  lib.  2.  c.  68.  holds  cattle  to  be  comprised  under  the  word  mobilia ;  and 
that  is  not  restricted  to  the  cattle  of  the  owner  of  the  land,  but  it  extends  to 
the  cattle  of  all  men  ;  2d.  Because  the  land  is  debtor  to  the  king,  and  that 
makes  the  cattle  upon  it  liable  to  this  execution.  [  34  ] 

3.     Thoknly  v.  Fleetwood.  H.  T.  1760.  K.  B.  10  Mod.  368.  S.  P.  Reg.  The  issues 

v.  Simpson.  H.  T.  1760.  K.  B.  10  Id.  380.  and  profits 

The  Court  held  that  the  issues  and  profits  of  the  outlaw's  lands  are  forfeited,  ^^i,*^ 
as  long  as  the  otulawry  remains  in  force.  are  forfeit- 

ed as  long  as  the  outlawry  remains  in  force.  * 

4.     Erby  v.  Erby.  T.  T.  1714.  K.  B.  Salk.  80. 

The  creditors  of  J.  S.  brought  a  bill  for  debts,  which  debts  were  mortgages,  Outlawry 
judgments,  and  bonds.     Upon  one  of  the  bonds  the  defendant  was  outlawed, on  mesne 
and  upon  one  of  the  judgments  the  recoverer  had  an  action  of  debt ;  and  the  S*0068^ 
question  being  concerning  priority  of  payment,  it  was  objected,  1st.  That  thecreatea^en 
judgments  were  by  confession,  and  it  was  not  equitable  that  it  should  be  in  the  on  the  land. 

law  has  a  freehold  interest  in  the  lands,  and  does  not  come  in  and  reverse  the  outlawry,  and 
there  is  no  incumbrance  prior  to  the  inquisition  on  those  lands,  then  the  prosecutor  may  ob- 
tain a  lease  of  those  lands  out  of  the  exchequer  or  a  grant  thereof  under  the  privy  seal. 
To  obtain  a  lease,  it  will  cost  the  prosecutor  25/.  or  upwards ;  but  such  lease  being  cheaper 
than  a  grant  under  the  privy  seal,  it  has  a  preference  to  the  other  method  of  proceeding. 
If  the  prosecutor  would  have  a  lease  of  the  lands  found  by  the  inquest,  he  may  obtain  such 
lease  by  applying  to  the  lords  of  the  treasury,  stating  (in  the  nature  of  a  petition)  the  amount 
of  his  debt,  the  proceeding  to  outlawry,  and  the  substance  of  the  inquisition  on  the  capias 
uilajatum.  On  presenting  this  petition,  the  secretary  will  make  out  a  warrant  for  a  partic- 
ular to  the  remembrancer  of  the  exchequer,  whereupon  the  deputy  remembrancer  will  certify 
a  particular  of  the  parcels  of  land  and  value  thereof  found  by  the  inquest.  This  particular, 
being  signed  by  the  deputy  remembrancer,  must  be  carried  back  to  the  secretary  of  the 
treasury,  who  will  thereupon  grant  a  warrant  for  a  lease  which  is  made  out  at  the  pipe-office 
of  the  Court  of  Exchequer.  When  the  prose  cuter  has  obtained  a  lease,  if  the  tenants  of 
the  lands  will  not  attorn  tenants  to  the  lessee  and  pay  their  rents  to  him  voluntarily,  he  may 
sue  out  writs  of  levari  facias  from  time  to  time  to  levy  the  same  as  they  become  due ;  and 
when  returned,  the  Court  of  Exchequer,  on  motion  and  production  of  the  lease,  will  order 
the  sums  levied,  whether  small  or  great,  to  be  paid  over  to  the  prosecutor  or  lessee,  without 
any  further  application  to  the  treasury.  Under  a  lease,  on  a  levari,  the  party  may  take  the 
issues  and  profits  of  the  lands  to  the  value  extended,  but  neither  the  king  or  his  lessee  can 
plough  the  land,  nor  cut  the  wood  or  underwood  upon  it.  In  aid  of  these  writs  a  bill  may 
be  exhibited  in  the  exchequer  against  the  outlaw  to  compel  a  discovery  of  his  real  and  per- 
sonal estate,  &c;  either  by  the  plaintiff  to  enable  him  to  take  out  execution,  or  by  the  Attor- 
ney-General on  behalf  of  the  Crown  ;  see  Hard.  22.  And  it  is  said  to  be  the  course  of  that 
Court,  upon  an  outlawry,  to  prefer  an  information  in  the  nature  of  trover  and  conversion 
against  him  that  has  the  goods  of  the  party  outlawed ;  see  1  Mod.  90. 

If,  on  inquisition  upon  an  outlawry,  the  jury  find  A.  seized  in  fee  of  a  messuage,  and  of 
several  pieces  and  parcels  of  land  in  T.,  in  the  occupation  of  such  and  such  persons,  and 
find  the  value  ;  they  find  likewise  a  seisin  in  fee  of  two  marshes  in  T.  by  particular  names 
and  their  values,  and  in  whose  occupation  ;  Cory  and  others  appeared  as  terre-tenants,  and 
demurred ;  the  inquisition  was  held  to  be  certain  enough  as  to  the  marshes,  and  that  an  in- 
quisition may  be  good  in  part,  and  void  for  the  residue  ;  as,  where  several  values  are  found, 
and  that  here  was  a  good  terre-tenant,  though  the  land  was  only  found  to  be  in  his  occupa- 
tion ;  and  that  they  might  join  in  demurrer,  though  their  occupations  were  several ;  The 
Protector  v.  Cory,  Hard.  59. 

*  The  personal  property  becomes  forfeited  and  vested  in  the  king  (for  the  use  of  the 
plaintiff)  immediately  upon  outlawry,  at  the  suit  of  the  party  as  well  as  at  the  suit  of  the 
king ;  Rex  r.  Cooke,  1  M'Clel.  &  Y.  196. 
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power  of  the  party  to  prefer  one  creditor  to  another ;  hut  that  seemed  to  be 
overruled.  And  as  to  the  outlawry,  the  Court  ruled  that,  being  only  upon 
mesne  process  before  judgment,  it  did  not  alter  the  nature  of  the  debt,  nor 
create  a  lien  upon  the  land  ;  but  that,  where  there  is  an  outlawry,  and  a  seizure 
thereupon,  the  debt  attaches  upon  the  land,  and  shall  be  preferred  to  a  judg- 
ment, though  prior  to  the  outlawry,  but  that  it  is  the  seizure  that  gives  the  pre- 
fcrence 
When  there  5.     Gkaham  v.  Grill.  H.  T.  1814.  K.  B.  2  M.  &  S.  294. 

has  been  no  Upon  a  capias  utlagatum  on  mense  process,  under  which  the  sheriff  has 
venditioni  sejged  and  taken  an  inquisition  ;  but  there  had  been  no  venditioni  exponas. 
■heriffV  Upon  the  taxation  of  costs  the  Master  disallowed  the  following  sums,  which 
not  entitled  had  been  paid  by  the  plaintiff's  ;  viz.  192.  10*.  for  the  valuation  and  inventory  ; 
to  pound-  412.  10*.  sheriff's  poundage  on  the  seizure  ;  and  782.  10*.  paid  to  the  officer, 
*£*•  *  for  his  possession  at  bs.  per  day.     A  rule  was  thereupon  obtained  for  the  Mas- 

ter to  review  his  taxation. 

Per.  Cur.  Upon  a  capias  utlagatum,  the  sheriff  is  commanded  to  take  all 
the  goods  as  well  as  the  body.  By  what,  then,  is  the  poundage  to  be  measured  ? 
A  party  may  be  outlawed  for  a  debt  of  1002.,  and  his  property  takeA  may 
amount  to  10,0002.  Is  the  poundage  in  such  case  to  be  estimated  upon  the  1002. 
debt  only,  or  upon  the  whole  10,0002.  ? — Rule  discharged. 

Thirdly — Relative  to  outlawry  on  final  process.  \ 
i   35  J        Fourthly — Relative  to  the  effect  of  death  of  parties  to  thb 

outlawry.  { 
1.     Hartland  v.  Yates.  E.  T.  1772.  C.  P.  Ca.  Prac.  161.     S.  P.  French 

^dte'be111"  V*  Manby-  M"  T*  1753'  C-  P'  Barnes,  323. 

fore  the  re-      ^er  ^ur'     ^ tne  plaintiff  dies  before  the  return  of  the  exigent,  the  outlaw- 
turn  of  the   ry  will  continue  in  force. 
•exigent,  the  outlawry  will  continue  in  force. 

2.     Barlow  v.  Dickson.  H.  T.  1771.  C.  P.  Ca.  Prac.  36. 
Capias  ut.        \i  w^iS  held,  that  the  capias  utlagatum  cannot  be  sued  out  after  the  death  of 
"cannotlbfenf  the  defendant. 

*erthe  $-     F°rt  v-  Oliver.  H.  T.  1813.  K.  8.1M.&  S.  242 

-death  of  the  fc  Plaintiff  brought  an  action  against  two  defendants,  and  proceeded  to  out- 
t<defendant ;  lawry  against  one,  and  went  on  with  the  action  against  the  other,  who  died  af- 
^ft1  wh^e*  ter  interlocutory,  and  before  final  judgment. 

-lawry  of  one      The  Court  held  that,  notwithstanding  the  outlawry,  the  action  continued 
.-of  two  joint  joint,  and  that  the  jemedy  only  was  severed  by  the  impediment  caused  by  the 
•defendants,  outlawry,  of  going  on  with  the  suit  against  one  of  the  defendants  ;  but  that  did 
.and  before    noi  ai^er  tne  right  as  it  originally  stood  ;  and  in  a  joint  action,  where  one  of 
menu  one"    tne  ^e^en^anta  dies,  as  in  this  case,  the  proceeding  must  be  against  the  stir- 
dies,  the        vivor. 
right  survi- 
ves against      *  And  as  to  the  landlord's  right  to  rent,  where  goods,  &c.  are  taken  under  a  capias  ut., 
the  outlaw,  Bee  St.  Johns  College  v.  Murcott,  ante,  vol.  ix.  p.  601. 

•and  against  t  If  the  action  was  commenced  by  original,  then  if  non  est  inventus  be  returned  to  the 
diim  alone,  capias  ad  satisfaciendum,  the  plaintiff  (without  suing  out  an  alias  or  pluries  capias  ad  satis-' 
faciendum)  sues  out  an  exigi  facias  as  directed,  and  upon  the  return  thereof  sues  out  a  ca- 
pias utlagatum,  general  or  special ;  a  writ  of  proclamation  is  not  necessary.  The  capais  ad 
satisfaciendum  in  this  case  must  have  fifteen  days  at  least  between  the  teste  and  the  return ; 
13  Car.  2.  st.  2.  c.  &  h.  If  the  defendant  be  arrested  on  the  capias  utlagatum,  he  must  re- 
main  in  custody  until  he  have  reversed  the  outlawry ;  see  4  $urr.  2529,  2540.  If  mention- 
ed where  property  has  been  taken  under  a  special  capias  utlagatum,  you  may  proceed  to 
get  the  produce  of  it  paid  over  to  you  in  satisfaction  of  your  debt  and  costs,  »8  directed. 

t  But  a  capias  ut,  issued  out  after  plaintiff's  death,  without  revival  by  scire  facias,  was  set 
.aside ;  Rex.  v.  Manby,  Barnes,  4$. 

Every  outlawry  determines  upon  the  death  of  the  party  outlawed;  and  if  he  was  outlaw- 
ted  in  a  civil  suit,  the  representatives  of  the  outlaw  shall  have  restitution  of  the  land  seised, 
•or  of  the  personal  effects,  if  they  remain  in  the  sheriff's  hands  undisposed  of;  but,  in  crimin- 
al cases,  outlawry  works  an  entire  forfeiture  of  the  outlaw's  estate,  both  real  and  personal* 
In  order  to  reverse  an  outlawry  on  death,  there  must  be  a  certificate  from  the  minister  of 
the  pariah  where  the  party  died  or  was  buriefj,  and  likewise  an  affidavit  of  his  death  by 
«ome  person  that  was  acquainted  with  him,  and,  jras  present  at  the  death  or  burial. 
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Fifthly. — Relative  to  the  escape  of  an  outlaw.  * 
Wolf  v.  Davison.  £.  T.  1695.  K.  B.  5  Mod.  200. 

This  was  an  action  of    debt  against  a  sheriff,  for  suffering  the  voluntary  eg-  After  judg- 
cape  of  a  prisoner  in  his  custody,  on  a  capias  utlagatum,  although  he  was  not ment  *f the 
taken  thereon  until  a  year  and  a  day  after  the  judgment  recovered,  and  there  JKJJ,  by  a 
was  no  expiess  prayer  to  the  Court  to  charge  him  in  custody.     It  was  admit-  capias  ut. 
ted,  that  if  the  escape  had  been  within  the  year  after  he  was  taken  .by  the  ca-  and  then  es- ' 
pias,  the  plaintiff  should  have  an  action  of  debt  against  the  sheriff  for  an  es-  cape  though 
cape,  and  reason  is,  because  within  the  year  the  plaintiff  might  have  brought  a  "le  CS?*^ 
capias  ad  satisfaciendum  against  bim,  and  charged  him  in  custody  ;  but  after.  I      ,    «■ 
the  year  he  has  lapsed  bis  time,  and  is  driven  to  scire  facias,  and  therefore  he  8(1jt  0f  tjie 
shall  not  be  then  in  execution  at  his  suit,  without  continuing  the  process  :  he  king,  yet 
is  in  at  the  suit  of  the  king,  to  answer  the  contempt  of  his  laws,  Dalton,  214  ;  the  prisoner 
and  so  it  would  have  appeared,  if  the  sheriff  had  returned  a  cepi  corpus  upon  8hal*  be  in 
the  capias  utlagatum  ;  therefore  something  must  appear  upon  record  to  make  ^e  sui^of* 
bim  in  execution  at  the  suit  of  the  party.  the  party. 

Per  Cur,     It  was  in  vain  for  the  plaintiff  to  sue  out  an  outlawry,  if  he  had 

no  benefit  thereby  when  the  party  was  taken  upon  the  capias  without  continu- 
ing the  process  ;  for  to  what  purpose  should  he  take  out  a  scire  facias  after 
judgment,  when  the  party  cannot  be  found,  and  nothing  can  be  done  upon  it  ? 
The  judgment  was  given  for  the  plaintiff. 

Sixthly. — Relative  to  the  remedy  against  the  sheriff  fob,  not  ex- 
tending THE  OUTLAW'S  PROPERTY. 

Dawson  v.  Sheriffs  of  London.  M  T.  1688.  K.  B.  2.  Vent.-  90. 
Action  against  the  sheriff  of  L.,  for'  neglecting  to  extend  the  goods  of  an  An  action 
outlaw.     The  court  held,  that  the  action  would  not  lie  for  the  party  who  has  on  jhe  case 
an  outlawry  ;  for,  because  the  sheriff  upon  the  capias  utlagatum  neglects  to  ^  £°    *_ 
extend  or  seize  the  goods  and  lands  of  the  outlawed  person,  that  is  the  king's  ty  wno  has 
lose.     And,  though  it  was  pretended   that  the  sheriff  extending  any  seizing  an  outlawry 
would  be  a  means  to  enforce  the  defendant  to  appear  to  the  plaintiffs  action,  against  a 
the  Court  said,  that  it  was  so  remote  as  not  to  be  considered  as  a  ground  to  8ne"ff  w™> 
support  an  action  ;  but  if  it  had  been  shown  that  the  sheriff  might  have  taken  exfena«  the 
his  body,  and  had  neglected  to  do  it,  there  might  have  been  more  reason  to  gooda  of  the 
support  an  action.  outlaw  upon 

a  writ  of  capitis  ut,9  for  that  is  the  king's  loss. 

Seventhly. — Relative  to  the  preference  of  an  outlawry  as  against  A.,  indebu 

A  JUDGMENT.  ed.  t0  B'  0n 

Attorney  General  v.  Baden.  M.  T,  1G92.  K.  B.  Salk.  495.  «d  toO* 

A.  owes  money  to  B.  on  a  judgment,  and  to  C.  on  a  bond.     A.  is  outlawed  on  bond,  is 

at  the  suit  of  the  obligee,  and  his  lands  seized  on  the  outlawry  ;  and  the  ques-  outlawed  at 

tion  was,  whether  the  conusee  of  judgment  could  extend  these  lands  ?     Tt  was  the  "J.11,?*" 

held,  the  outlawry  should  be  preferred,  and  that  the  king's  right  should  ke^Ss8ei" 

preferred,  unless  the  conusee  could  show  covin  and  practice  between  the  obligor  e(j .  t^e  out_ 

and  obligee.  lawry  shall 

be  preferred  before  the  judgment  (except  fraud  be  shown). 

Eighthly. — As  to  the  outlawry  of  co-defendant. 

(See  ante,  vol.  vii.  p.  661.)  Notwith- 

Gordon  v.  Austin.  E.  T.  1702,  K.  B.4  T.  R.  611.  standingthe 

In  an  action  against  three,  on  a  promissoiy  note,  two  of  whom  were  outlaw-  °^e™ rJ^ 
ed,  the  question  was  whether  the  third  may  take  advantage  of  the  misnomer  of  contractors 
bis  companions  upon  the  general  issue,  on  the  ground  of  a  variance  between    [  37    ] 
the  contract  declared  upon  and  that  proved.  sued  jointly, 

the  action  remains  joint,  so  that  the  other  may  assist  on  any  defence  which  he  might  have 
made  had  the  outlaw  defended.! 

*  An  action  lies  for  an  escape  of  a  prisoner  outlawed  ;  Cook  v.  Champncys,  2  Stra.  901. 

t  The  rule,  that  if  a  man  be  outlawed  at  the  suit  of  another,  all  men  ahull  have  advan- 
tage of  this  personal  disability,  only  applies  to  the  case  where  he  is  plaintiff;  a  declaration 
therefore,  against  one,  sued  with  another  who  has  been  outlawed,  stating  that  fact,  but  not 
adding  that  the  outlawry  was  in  this  suit,  is  insufficient ;  Sanderson  v.  Hudson,  3  East  144. 
In  declaring  against  one  defendant  upon  a  contract  jointly  with  another  defendant,  who  is 


1 
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Lord  Kenyan,  C.  J.  At  the  trial  I  considered  this  like  a  misnomer  of  defen- 
dant, who  must  in  general  cases  plead  in  abatement.  But  on  further  consider- 
ation, I  am  of  opinion  that,  as  this  is  an  action  on  a  written  instrument,  the 
objection  was  well  founded  at  Nisi  Prius,  because  the  evidence  produced  did 
not  prove  the  instrument  declared  on. 

Ninthly — Relative   to  the  reversal  op  an  outlawry. 

(A)  Grounds  tor.* 

(B)  Who  may  reverse. 
Symonds  v.  Parmiter.  T.  T.  1747.  C.  P.  1  W.  Bl.  20. 
Although  Indebitatus  assumpsit  process  against  two"  defendants  ;*  on  a  joint  contract, 
an  outlawry  One  of  the  defendants  being  sued  to  outlawry,  the  plaintiff  claims  his  whole 
d^H  -  8at^act>on  °f  Parmiter,  the  other  defendant,  who  pleads  in  bar  the  outlawry 
ble  it  can.  wa9  *Meg&l>  &na*  therefore  the  plaintiff  cannot  come  upon  him  only.  Plaintiff 
not  be  set     demurs,  &c. 

aside  by  a        Per  Cur.     This  case  is  quite  new ;  the  plea  seems  disagreeable  to  the  rales 

third  person  0f  jaw>  ancj  cannot  be  pleaded  in  bar.     The  plaintiff  cannot  discontinue  with- 

ral'action6  out  ^eave  °f tne  Court :  the  rule  of  law  is,  that  such  outlawries  are  not  void, 

' '  but  voidable,  1  Lutw.  40 ;  and  voidable  only  sub  modo,  by  putting  in  bail  by  the 

party  himself.     Therefore  a  stranger  to  the  outlawry  shall  not  demand  of  the 

Court  to  pronounce  the  outlawry  null. 

(C)  Mode  of.]: 
•   {a)   Upon  motion  or  writ  of  error. 

outlawed,  it  is  not  necessary  to  aver  the  outlawry  with  aprout  patet  per  recordum,  if  it  ap- 
pear to  be  in  the  same  suit ;  see  M'Michaei  v.  Johnson,  3  Smith,  56 ;  8.  C.  7  East,  50. 

A  writ  of  capias  quare  clausum  frcgit  was  issued  against  two  defendants,  with  anoc  etiam 
in  debt ;  upon  which  one  of  them  was  arrested,  and  put  in  bail ;  writs  of  capias,  alias,  and 
piuries,  grounded  on  original  in  debt  against  both,  were  regularly  issued  ;  writs  of  exigent 
and  proclamation  were  issued  against  both.    A  writ  of  supersedeas  issued  as  to  one,  and  an 
exigent  returned  that  the  other  was  outlawed  on  the  23rd  of  October.    The  plaintiff  in 
Michaelmas  term  delivered  a  declaration  against  one  only,  entitled  of  Trinity  term,  alleging 
the  outlawry  of  the  other  defendant  in  this  suit ;  held  that  these  proceedings  were  regular, 
and  the  Court  would  not  set  aside  the  declaration ;  but,  as  it  should  have  been  entitled  of 
Michaelmas  instead  of  Trinity  term,  wnich  was  previous  to  the  outlawry,  they  allowed  it  to 
be  amended  on  payment  of  costs.     If,  in  a  joint  action  against  two,  it  appear  that  one  of  the 
defendants  has  been  outlawed  upon  different  process  from  that  by  which  the  other  was 
brought  into  court,  and  no  connexion  be  shown  between  the  several  writs  of  capias  issued 
against  each  as  referable  to  the  same  original,  as  where  the  one  was  outlawed  upon  process 
by  original,  tested  the  10th  of  April,  returnable  on  the  first  return  of  Easter  term,  and  continu- 
ed regularly  down  to  the  time  of  the  outlawry,  and  the  other  was  arrested  upon  a  special 
testatum  capias,  issued  on  the  24th  of  April  in  Hilary  vacation,  and  tested  in  the  preceding 
Hilary  term;  to  which  bail  was  put  in,  and  the  plaintiff  declared  against  him  alone,  alleging 
the  outlawry  of  the  other  defendant  in  the  same  suit;  the  Court  will  set  aside  the  declara- 
tion for  irregularity ;  Haigh  v.  Conway,  15  East,  1. 

*  As  an  outlawry  is  considered  only  as  process  to  compel  an  appearance,  any  plausible 
cause,  however  slight,  will  in  general  be  sufficient  to  reverse  it,;  but  the  defendant  must  put 
the  plaintiff  in  the  same  situation  as  if  he  had  appeared  before  the  exigi  facias  was  awarded* 
Hence,  if  the  defendant  be  in  prison,  or  beyond  the  sea,  at  the  time  of  the  exigent  award- 
ed, 5  Co.  109  ;  4  Skin  16;  Barnes,  288 ;  or  for  not  saying  the  county  court  was  held  pro 
comitatu.  Rex  v.  Oneby,  1  Show.  309;  2  Show.  60;  1  Vent.  108;  3  Mod.  90;  or  for  stating 
when  the  county  court  was  held,  Rex  v.  Cope,  11  Mod.  173;  Rex  v.  Yeates,  12  Id.  542.  544; 
or  for  not  saying  by  judgment  of  the  coroner,  2  Show  60;  or  the  party's  addition,  2  Leon. 
200 ;  or  mis-spelling  of  the  party's  name,  Prac.  Ca.  K.  B.  162 ;  or  the  year  be  written  in 
figures  instead  of  in  words,  Rex  v.  Read,  2  Show.  60 ;  or  for  a  mistake  in  the  exigent ;  Ce- 
sar v.  Stone,  Prac.  Ca.  K.  B.  163;  Id.  166.  Reg.  v.  Wooms,  1  Lev.  164;  the  outlawry  will 
be  reversed. 

t  And  if  two  are  outlawed,  error  to  reverse  it  must  be  in  the  name  of  both  ;  but  one  of  them 
may  be  summoned  and  served,  and  then  it  shall  be  only  for  his  benefit  that  appeared ;  Sym- 
mons  v.  Briscoe,  Salk.  496. 

X  There  are  two  ways  of  reversing  an  outlawry ;  first,  by  writ  of  error  returnable  coram 
nobis,  Tyrbe,  74 ;  secondly,  by  motion  founded  on  a  plea,  averment,  or  suggestion  of  some 
matter  apparent,  as  in  respect  of  a  supersedeas,  omission  of  process,  variance,  or  other  mat- 
ter apparent  on  the  record,  and  yet  in  these  cases,  some  have  holden  that  in  another  term 
the  defendant  is  driven  to  his  writ  of  error.  But  for  any  matter  of  fact,  as  death,  imprison- 
ment, service  of  the  king,  Ac,  he  was  formerly  driven  to  his  writ  of  error,  unless  it  be  in 
the  case  of  felony,  and  there,  in  favorem  mice,  he  might  have  pleaded  it.  And  there  is  an 
old  rule  of  court  in  the  Common  Pleas  that  a  writ  of  error  shall  not  be  allowed,  nor  any 
record  removed,  or  writ  of  de  non  molestando  or  supersedeas  granted,  before  some  manifest 
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1.     Matthews  v.  Erbo.  T.  T.  1697.  K.  B.  Carth.  459  ;  S.  C.  Ld.  Raynl. 
349  ;  2  Stra.  1178.  Serrab  v.  Hanson.  H.  T.  1742.    K.  B.   1 
Wils.  3  ;  S.  C.  Barnes,  319. 
E.,  who  was  a  foreign  merchant  and  never  in  England,  waa  outlawed  at  the  Formerly  it 
suit  of  M.,  in  an  action  on  several  promises  for  goods  sold  and  delivered  ;  and  wasnotusu- 
upon  a  special  capias  utlagatum  a  ship  and  other  effects  belonging  to  him  were  al  to  re- 
seized,  as  forfeited  upon  this  outlawry.     And  now  it  was  moved  that  this  out-J^^ 
lawry  be  vacated,  and  restitution  awarded  upon  affidavits  produced  and  read,  upon  mo- 
that  the  defendant  was  never  infra  legem,  i.  e.  that  he  never  waa  in  England,  tion  for  er- 

and  therefore  could  not  be  outlawed,  because  that  was  putting  him  extra  legem ; ror  m  fact» 
but,  .  *      'thedefen* 

Per  Cur.     This  outlawry  shall  not  be  vacated  upon  such  affidavits,  but  thepu?to  hie* 
defendant  may  bring  a  writ  of  error,  which  he  was  compelled  to  do,  and  there- writ  of 
upon  to  put  in  bail  to  the  action  in  which  he  was  outlawed,  according  to  the  error  5 
new  statute,  and  then  the  plaintiff  consented  to  the  reversal  of  the  outlawry. 

See  12  East,  622. 

2.  Ashley  v.  Stockwell.  M.  T.  1753.  C.  P.  Barnes,  324. 

Three  several  outlawries  had  been  pronounced  about  a  year  ago,  and  tran-  But  ifrnoW 
scribed  into  the  Exchequer.     Rule  to  show  cause  why  the  outlawries  should  8.ee?l8d?n; 
not  be  reversed  at  plaintiff's  expense,  defendants,  at  the  time  when  the  writ  of  tor6  39l% 
exigent  is  sued,  and  still,  being  in  parts  beyond  the  seas.     On  showing  cause  cretionar/ 
by  plaintiff,  it  appeared  that  defendants  had  been  abroad  three  years,  and  pro-  with  the 
babJy  never  intended  to  return  to  England ;  and  it  was  urged,  that,  as  they  Court  to>  re- 
stayed  abroad  longer  than  their  lawful  occasions  required,  such  stay  must  be lieve  by 
looked  upon  to  be  with  a  view  to  defeat  justice,  and  consequently  they  were  motM>n* 
duly  outlawed.     That  if  not,  they  ought  to  bring  their  writ  of  error,  and  should 
not  be  relieved  in  this  summary  manner  by  motion.     The  Court  thought  it  dis- 
cretionary in  them  to  relieve  by  motion,  or  put  the  parties  to  a  writ  of  error, 
according  to  the  circumstances  of  the  case. 

See  5  Co.  109 ;  Skin.   16. 

3.  Beauchamp  v.  Tomkins.  T.  T.  1810.  C.  P.  3  Taunt.  14f. 

Motion  to  set  aside  an  outlawry.     Mansfield,  C.  J.f  said,  that  the  Court  had  Hence 
been  in  the  habit  of  reversing  outlawries  on  motion,  but  that  some  error  must  where  it  ap~ 
be  mentioned.     In  4  Burr.  2536.  Rex.  v.  Wilkes,  it  was  allowed,  that  no  out-P***8  by  at 
lawry  can  have  passed  for  a  century  which  might  not  have  been  reversed  for  er-  *£**%  f  *]? 
ror.     See  if  some  error  cannot  be  found  in  this  outlawry.     It  appearing  on  re-  Jjj  waiin 
ference  to  the  affidavits  that  he  was  in  custody,  as  well  as  when  the  writ  was  prison; 
sued  out,  as  when  it  was  tested — The 'Court  made  the  rule  absolute. 

See  ante,  p.  24. 
4.     Hesse  v.  Wood.  M.  T.   1812.  C.  P,  4  Taunt.   691.  S.   P.  Gbahaje  v.  Or  beyond 
Grill.  E.  T.  1813.  K.  B.  1  M.  &  S.  409.  *  «ea,  event© 

Error  in  fact  assigned  to  reverse  an  outlawry,  that  the  defendant  was  beyond  avoic*  P*0" 
seas  ;  answer,  by  showing  that  he  went  beyond  seas  to  avoid  the  plaintiff's  pro-  ^"in'-i 

error  be  shown  to  the  Court  in  term  time,  or,  in  vacation,  to  some  of  the  justices,  and  by t/OUrta  W1J* 
them  allowed ;  R.  T.  24  Eliz.  C.  P.  reverse  out- 

•  In  a  late  case,  see  2  Moore,  567 ;  the  court  refused  to  set  aside  an  outlawry,  upon  mo-  aWJ^  y01* 
tion  for  an  irregularity  against  one  of  several  defendants,  who  was  a  foreigner,  and  resided  moUflai# 
abroad  before  he  had  appeared.  On  a  writ  of  error  to  reverse  an  outlawry,  issue  being  joined 
on  an  assignment  of  the  outlaw  being  beyond  the  sea  at  the  time  of  suing  out  the  writ  of 
exigent,  and  from  thence  until  the  time  of  pronouncing  the  outlawry ;  and  the  plaintiff  in 
error  having  proved  the  previous  proceedings,  and  that  the  outlaw  was  abroad  at  the  time  of 
suing  out  the  exigent,  the  Court  of  Common  Fleas  held  this  to  be  sufficient,  without  proving 
the  time  when  the  judgment  of  outlawry  was  pronounced,  or  that  the  defendant  was  then 
■broad;  see  5  Taunt.  309;  1  Marsh.  58,  S.  C.  But  where  the  defendant  was  described  in 
an  original  writ  as  T.  B.,  of  C,  in  the  county  of  N.,  and  upon  a  writ  of  error  brought  to  re* 
Terse  the  outlawry,  the  error  assigned  was  that  T.  B.  was  not,  before  or  at  the  time  of  issu- 
ing the  original  writ,  of  or  t onversant  in  C.  aforesaid ;  and  that  there  was  not  any  town, 
hamlet,  or  place,  of  the  name  of  C.  in  that  county ;  to  which  the  plaintiff  pleaded  that  he 
prosecuted  his  writ  with  intent  to  declare  upon  bond  made  by  the  defendant,  by  which  he 
was  described  as  T.  B.  of  C,  in  the  county  of  N. ;  the" court  held  that  this  was  an  estoppel, 
and  affirmed  the  judgment  of  outlawry;  see  5  B.  <fc  A.  682 ;  1  D.  &R.  328;  S.  C 

Fraudulently  and  covinously  departing  the  realm  before  the  awarding  of  an  exigi  fades* 
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cess.  The  court  said  that  they  had  never  heard  that  either  the  going  abroad, 
or  the  staying  abroad,  with  a  view  to  avoid  process,  was  a  reason  .why  the  de- 
fendant should  not  reverse  an  outlawry  when  he  returned.  No  case  had  been 
cited  in  support  of  that  proposition  which  came  up  to  it ;  and  the  outlawry  must 
therefore  be  reversed  on  payment  of  costs  ;  what  the  costs  were  the  protbono- 
tary  would  decide. — Rule  absolute. 
*  A  defend.  (b)  Application  for,  when  to  be  in  person  or  by  attorney.11' 

ant  need  not  Akon#  jh#  t.    1771.  K.  B.  Lofft.  372.  620;  2  Salk.  496.     Sw  William 
SSI?*"  Rkad's  case.     Palmer,  194. 

reverse  an       It  was  stated  by  the  Court,  that  by  the  stat.  4  &.  5  W.  &.  M.  no  person  who 
outlawry,     shall  be  outlawed  for  any  cause,  matter,  or  thing,  treason  or  felony  excepted, 
except  in     8na]|  be  compelled  to  appear  in  person  to  reverse  the  outlawry,  nor  to  put  in 
treason  and  gpgcjgj  Dai|  except  in  cases  where  special  bail  is  required.- 
felony.t         *~         {c)  qf  enuring  an  appem-ance,  and  putting  in  ^^ial.baU.t 

in  order  to  defeat  a  plaintiff  of  the  means  of  recovering  a  jnst  debt  and  to  avoid  an  outlaw, 
ry,  does  not  preclude  the  defendant  in  error  form  reversing  the  outlawry,  if  he  was  in  fact 
<«  beyond  the  sea  at  the  time  of  the  exigent,  and  from  thence  until  after  the  time  of  the  outlaw, 
ry  ;  Byron  v.  Wagstaff,  8  D.  &  R.  208;  S.  C.  1  R.  A  M.  329. 

*  IVhere  the  outlawry  is  against  husband  and  wife,  error  to  reverse  it  must  be  by  both  of 
them  in  person;  Cro.  Etiz.  611.  At  common  law,  the  party  outlawed  must  ha,ve  appeared 
in  person  in  order  to  reverse  an  outlawry,  it  not  being  deemed  sufficient  for  him  to  appear 
by  attorney;  see  Cro.  Jac^.  462;  Tyre,  71,  72;  2  Salk.  496.  But  now  by  statute  445W.& 
M.c.  18.  s.  3.  for  the  more  speedy  and  easy  reversing  of  outlawries  in  the  Court  of  King's 
Bench,  no  person  outlawed  therein  for  any  cause,  matter,  or  thing  whatsoever,  treason  and 
felony  only  excepted,  shall  be  compelled  to  come  or  appear  in  person  in  said  court  to  reverse 
such  outlawry,  but  shall  or  may  appear  by  attorney,  and  reverse  the  same  without  bail  in  ail 
cases  except  where  special  bail  shall  be  ordered  by  the  said  court. 

An  attorney  making  an  affidavit  in  support  of  an  application  to  reverse  an  outlawry 
against  a  defendant,  who  does  not  appear  personally,  must  show  in  express  terms  that  he 
is  duly  authorized  by  the  outlaw  to  make  an  application ;  7  D.  &  R.  625.  n. ;  3  B.  &  C.  736. 

t  In  case  of  French  v.  Moore,  cited  1  Tidd,  137,  it  was  determined  that  the  defendant 
must  appear  before  he  can  move  to  reverse  an  outlawry.  And  this  case  was  recognised  by 
the  Court,  in  Summervil  v.  Watkins,  14  East,  536 ;  and  see  2  Moore,  567 ;  accord,  but  in  the 
case  of  Graham  v.  Henry,  1  B.  &  A.  132,  the  Court  held  that  the  defendant  need  not  appear 
before  he  moves  to  reverse  an  outlawry ;  for,  until  it  be  reversed,  no  writ  exists  to  which  he 
can  appear.  In  the  Common  Pleas,  when  a  defendant  is  outlawed  on  a  common  original  in 
trespass  quare  clauntm  fregit,  he  has  a  right  to  reverse  it  at  his  own  expense,  on  entering  a 
common  appearance  and  payment  of  costs ;  Barnes,  324. 

X  In  bailable  actions,  it  is  necessary  that  bail  should  be  put  in  and  perfected  before  any 
proceedings  are  taken  to  reverse  the  outlawry.  The  stat.  31  Eliz.  e.  3.  s.3.  requires  that 
the  defendant  in  the  original  action  shall  put  in  bail  not  only  to  appear  and  answer  the  plain, 
tiff  in  a  new  action  to  be  commenced  in  the  cause  mentioned  in  the  former,  see  Cro.  Eliz. 
707 ;  but  also  to  satisfy  the  condemnation,  if  the  plaintiff  shall  begin  hie  suit  before  the  end 
of  two  terms  next  after  allowing  the  writ  of  error,  or  otherwise  avoiding  the  outlawry.  On 
reversing  the  outlawry  for  any  other  error  in  law  beside  the  want  of  -proclamation,  it  wae 
for  a  considerable  period  a  vexata  quutio  whether  the  defendant  should  be  obliged  to  put  in 
Bpecial  bail :  in  the  earlier  cases  upon  the  subject  it  was  determined  that  he  should  give  this 
security,  see  Carth.  459 ;  1  Ld.  Raym.  349  ;  12  Mod.  545  ;  1  Ld.  Raym.  591.  605 ;  2  Salk. 
500.  S.  C. ;  but  in  Serecold  v.  Hampson.  see  2  Stra.  1178  ;  1  Wils.  3 ;  12  East,  624.  S.  C. ; 
the  Court,  upon  considering  the  words  of  the  4  &  5  W.  &  M.  c.  18.  s.  3.  which,  for  the  more 
speedy  and  easy  reversing  of  outlawries  in  the  Court  of  King's  Bench,  enacts  "  that  no  per. 
son  outlawed  therein  for  any  cause,  matter,  or  thing  whatsoever,  treason  and  felony  only  ex. 
cepted,  shall  be  compelled  to  come  or  appear  in  person  in  the  said  court  to  reverse  such  out. 
lawry,but  shall  and  may  appear  by  attorney,  and  reverse  the  same  in  all  cases  except  where 
it  shall  be  ordered  by  the  said  Court,"  declared  that  they  were  of  opinion  that  they  had  a 
discretionary  power  to  require  it,  and  that  the  want  of  an  affidavit  before  the  outlawry  was 
no  objection,  because  that  was  only  requisite  to  warrant  an  arrest;  and  though  the  31  Eliz. 
c.  3.  s.  3.  be  the  only  act  that  expressly  requires  bail,  it  is  not  to  be  inferred  that  in  other  ca- 
ses it  ought  not  to  be  insisted  on;  for  that  act  makes  it  a  new  ground  of  error,  and  the  boil 
upon  it  are  absolutely  to  pay  the  condemnation  money.  And,  consistently  with  this  deci- 
sion, it  is  now  clearly  settled  that  on  the  reversal  of  an  outlawry  for  any  other  error  in  law, 
except  the  omission  of  the  usual  proclamation,  the  bail  is  common  or  special,  according  to 
the  same  rules  as  would  have  governed  the  original  proceedings,  if  the  defendant  in  the  first 
instance  could  have  been  arrested-  Although  in  the  case  of  reversing  an  outlawry  upon  the 
stat.  31  Eliz.  c.  3.  for  want  of  proclamations,  the  recognizance  of  bail  must  be  taken  for  the 
payment  of  the  condemnation  money;  absolutely,  yet  it  Beems  in  all  other  instances  that  the 
common  alternative  form  to  pay  the  condemnation  money,  or  render  the  principal,  will  be 
regular.    The  distinction  which  at  one  time  existed  between  the  terms  of  the  recognizanc? 
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(d)  Of  having  the  record  in  court,  on  moving  to  reverie.  [  41   ] 

Outlawry.     M.  T.  1772.  K.  B.  Lofft  348.  When  a  mo- 

Motion  to  reverse  an  outlawry  in  the  usual  way. — Refused,  the  record  not tion  to  re- 
being  in  court.  ^'j86  ■*  . 

^  _  W  Evidence,  .      madTthe  * 

Richardson  v.  Robkstson.  H.  T.  18±4.  C.  P.  1  Marsh.  58  j  S.  C.  6  Taunt,  record  must 

309.  be  ia  Court. 

In  a  writ  of  error  to  reverse  an  outlawry,  on  the  ground  that  the  outlaw,  be-  ^  error  t 
fore  and  at  the  time  of  suing  out  the  writ  of  exigent,  and  from  thence  un-  revenwan0 
til  the  time  of  pronouncing  the  outlawry,  was  in  parts  beyond  the  seas ;  the  outlawry,  it 
plaintiff  in  error  having  proved  the  previous  proceedings  in  the  outlawry,  andi8notnece»- 
that  the  outlaw,  at  the  time-  of  suing  out  the  exigent,  was  abroad,  and  died  M1T  *. 
abroad,  but  without  fixing  the  time  of  his  death,  the  Court  held,  that  it  was  Seethe 
not  necessary  to  prove  the  time  When  the  judgment  of  outlawry  was  pronoun- judgment 
ce<L  ~~  was  pro* 

(/)  Costs  and  terms  imposed  by  courts.*  trounced. 

1.  Graham  v.  Grill.     E.  T.  1813.  K.  B.  1  M.  &  S.  409.  S.  P.  Wilbha-[  42     ] 

ham  v.   Doleit.     1700.  K.  B.   12  Mod.   645;  2  Salk.  496  :   1  Ld.  On  revere- 
Rayra.  349  ;  S.  C.  Carth.  459.  j*  w  ouU 

The  Court,  upon  motion,  reversed  the  outlawry  of  the  defendant  in  a  civil  m^twn^tha 
suit  upon  his  putting  in  bail  in  the  alternative  to  satisfy  the  condemnation  mo-  Court  usu- 
ney,  or  render  the  principal,  and  paying  all  costs,  including  costs  if  any,  in  au?  impose 
the  Court  of  Exchequer,  without  requiring  the  recognizance  of  bail  to  be  for the  .termB  °* 
the  payment  of  the  condemnation  money  absolutely.  paying  costs 

See  8  East,  527  ;  Ca.  Pr.  C  .P.  29 ;  Barnes,  326  ;  1  B.  $  A.  131  ;  a^tobairwhcS 
vide  4  Taunt.  691 .  requisite ; 

2.  Anon.    E.  T.    1688.   K.  B.  2  Vent.  46.    Adlak  v.  Colkbatcii.    E.  T.  ai,dwneI1 

1695.  C.  P.  2  Salk,  495.     White  v.  Duksteb.  M.  T.  1741.  C.  P.?e  lTocen 
Barnes,  321.  „  J^*-, 

A  man  was  outlawed  after  the  plaintiff  had  him  in  prison  ;  a  reversal  was  where  a 
ordered  by  the  Court,  at  the  charge  of  him  that  prosecuted  the  outlawry,  it man  baa 
appearing  to  be  an  abuse.  ^een  out- 

JSee  ante,  p.  U.  wTs'atoadv 

3.  Hili.  v.  Wjxks.  T.  T.  1791.  K.  B.  12  Mod.  413.  S.  P.  Biscob  v.  Ken- in  prison  at 

nedy.  T.  T.  1760.  K.  B.  2  Wils.    127.     Semb.  contra,  Ca.  Pr.  C.  the  plain. 
P.  61.  78.     Holman  v.  Bhazieh.     H.  T.  1738.  C.  P.  Barnes,  320. tifl>8  8uit5 

It  appearing  to  the  Court  plainly,  that  W.  had  got  H.  outlawed  when  he™$£*T 
was  visible,  and  to  bis  knowledge  easily  might  be  served  with  process,  he  was  and  might 
ordered  to  reverse  it  at  his  own  charges;  vide  Sir  Thomas  Jones,  211.  have  been 

arrested  or 
on  reversing  the  outlawry  by  motion  and  by  writ  of  error,  is  now  repudiated ;  see  1  M.  <fe  served  with 
8.  406 ;  1  B.  &  A.  131 ;  12  East,  622;  4  Taunt.  691 ;  12  East,  625,  process,  the 

*  And  in  theCommon  Pleas,  no  outlawry  shall  be  reversed  after  the  death  of  the  plaintiff  Court  will 
in  the  action,  without  the  defendant's  appearance  and  putting  in  special  bail,  if  required,  make  the 
to  the  executor  or  administrator  of  the  plaintiff,  or  to  husband  and  wife,  where  the  wife,  plaintiff  pay 
whilst  a  feme  eole,  sued  the  defendant  to  an  outlawry  before  marriage,  provided  the  plain-  the  costs  of 
tiff's  attorney  do,  within  fourteen  days  after  notice  given  to  him  of  the  defendant's  intention  the  outlaw. 
to  reverse  the  outlawry,  deliver  to  the  prothonotary  the  name  of  the  plaintiff**  executor  and  ry* 
administrator;  Barnes,  323- 

On  reversing  the  outlawry  the  defendant  roust  pay  to  plaintiff  or  his  attorney,  or  leave  in 
court  for  him,  the  full  and  just  costs  of  suit  to  the  exigent;  and  where  the  plaintiff  by  virtue 
of  such  outlawry  has  taken  an  inquisition  and  extended  the  goods,  &c.  of  the  outlaw  into 
the  king's  hands,  and  returned  the  same  into  the  Exchequer,  such  further  just  and  reasons* 
ble  costs  shall  be  taxed  by  the  prothonotary,  and  likewise  paid  to  the  plaintiff  or  his  attor- 
ney, or  left  in  court,  as  the  plaintiff  has  been  at  in  taking  and  prosecuting  the  said  unquiet, 
tion  before  any  certificate  of  such  reversal  shall  be  made  by  the  clerk  of  the  outlawries. 
Also  when  an  outlawry  has  been  transcribed  into  the  Exchequer,  and  process  made  out 
thereupon,  and  afterwards  such  outlawry  is  reversed  before  any  judgment  shall  be  entered 
for  removing  the  king's  hands,  and  the  party  outlawed  restored  to  his  possessions,  the  pro- 
secutor of  the  outlawry  shall  be  paid  such  costs  as  shall  be  taxed  by  the  remembrancer  or 
his  deputy  for  die  proceedings  in  that  court;  but  with  this  exception,  that  no  defendant  who 
shall  appear  and  reverse  an  outlawry  shall,  upon  such  reversal,  pay  for  costs  to  the  plaintiff 
any  sum  of  money  exceeding  the  usual  costs  of  the  exigent  in  the  Common  Pleas,  together 
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r   43  ]  (D) 

After  an       Thb    PRESIDENT    OP    St. 


Effect  of  reversal. 

John's  College  v.    Mvecot.   £.  T.    1797.  K.  B. 

hasher  7  T#  R'  269' 

versed    the        Askurst,  J.f  said  ;  The  instant  an  outlawry  was  reversed  the  judgment  of 

case  is  the  outlawry  became  mere  waste   paper,   and  the  rights  of  all  the  parties  were 

same  as  if  it  restored  to  the  same  situation  as  if  no  outlawry  had  taken  place. 

had  never  f  E)  Declaring  after  reversal  of  outlawry.* 

taken  place.  . 

II.  CRIMINAL  CASES. 

FrBSTLT.  Relative  to  when  it  mat  be  issted.I 

Thirdly.  Out  of  what  courts  it  may  be  issued.  J 

Foubthly.  Into  what  country  it  may  be  issued. 
Barringtqn  v.  the  King.  M.  T.  1789.  K.  B.  3  T.  R.  602. 
The  stat  8  **er  ^u^er*  ^'  The  8tat*  &  Hen.  6.  c*  W-  onty  applies  to  indictments  in 
H.  6.  c  10. one  county,  against  offenders  residing  in  another,  and  only  to  cases  where  it 
applies  only  appears  on  the  face  of  the  indictments  that  they  reside  out  of  the  county, 
to  indict-  There  the  legislature  have  required  that  a  proclamation  shall  issue  with  a  second 
t  4*  y  capias,  and  go  into  the  county  where  the  person  indicted  lives  ;  and  it  is  true, 
mentj?  °ne  m  sucn  a  case  tne  wrlt  must  re<luire  tne  person  indicted  to  appear  before  the 
against  of.  just'ces  a*  tne  return  of  the  writ ;  but  that  return  is  before  the  time  of  the 
fenders  de-  outlawry,  for  there  must  be  a  pluries  capias  before  the  outlawry  can  issue  ; 
scribed  in  all  those  are  preparatory  steps  to  the  outlawry,  and  the  prisoner's  appearance 

the  indict,  fe  required  in  order  to  prevent  the  outlawry, 
ment  to  be 

conversant   ^^  ^  gne  to  tjj6  j^g  UpQn  the  original  writ,  if  any  was  paid,  and  all  further  costs  be  re- 
in another. y  8pite(j  until  the  time  of  saving  judgment  for  the  plaintiff. 

*  Upon  reversing  the  outlawry,  however,  the  defendant  appears  to  a  new  action  to  be 
brought  against  him  by  the  plaintiff  of  the  same  cause,  and  the  plaintiff  haa  until  the  end  of 
the  second  term  next  after  the  reversal  of  the  outlawry  to  declare  against  him,  31  Eliz.  c. 
8.  s.  3  ;  after  that  time  the  defendant  may  refuse  to  receive  a  declaration,  in  which  case  his 
bail  are  discharged,  and  the  plaintiff  will  be  obliged  to  sue  out  new  process  against  him.  If 
the  plaintiff  declare  in  time,  he  is  not  obliged  to  lay  his  venue  in  the  county  into  which  the 
original  writ  issued,  but  may  lay  it  in  any  other  county  at  his  pleasure ;  3  Lev.  245. 

f  Process  of  outlawry  lies  in  all  cases  of  treason  and  felony,  in  all  appeals  of  felony  or 
mayhem,  and  on  all  indictments  for  forcible  injuries,  deceit,  conspiracy,  or  other  offence 
more  heinous  than  a  forcible  trespass,  2  Hale,  194 ;  Hawk.  b.  c.  c.  27.  s.  109  ;  and  in  case 
of  criminal  information  for  misdemeanor  affecting  the  public,  a  process  of  outlawry  may  be 
supported,  see  4  Burr.  2555,  2556, 2557,  2558,  2559 ;  and  though  it  has  been  doubted  whether 
it  lies  for  an  inferior  offence  created  by  statute,  unlesB  it  is  expressly  given  by  its  provisions, 
ss  for  forestalling,  see  Hawk.  b.  2.  c.  27.  s.  109,  110 ;  2  Hale,  194 ;  the  better  opinion  seems 
to  be  that  it  is  sustainable  in  a  prosecution  for  any  crime  whatsoever ;  see  4  Burr.  2537 ;  Bac. 
Abr.  Outlawry. 

t  It  is  clear  that  the  courts  at  Westminster  may  issue  this  description  of  process ;  and  the 
Court  of  King's  Bench,  either  upon  an  indictment  originally  taken  there  or  removed  thither 
by  certiorari,  may  issue  it  into  any  county  of  England;  2  Hale,  198 ;  so  also,  justices  of  oyer  " 
snd  terminer  may  award  it,  and  justices  of  the  peace  on  indictment  taken  before  them ;  but 
it  is  said  that  the  latter  cannot  issue  a  capias  utlagatum,  but  must  return  the  record  unto  the 
King's  Bench,  from  whence  that  writ  should  issue  ;  see  Dalt.,  J.,  c.  193 ;  Faulk.  500 ;  2 
Hale,  52 ;  Withiens,  J.,  Outlawry,  12  Co.  102 ;  Dick.  Sees.  418. 

J)  By  the  common  law,  an  exigent  was  never  to  be  awarded  to  any  other  than  that  in  which 
the  venue  was  laid,  and  there  was  no  necessity  for  issuing  process  to  the  sheriff  of  any 
other  county ;  see  Hawk.  b.  2.  c.  27.  s.  119 ;  Dyer,  295.  b.  This  practice  was  attended 
with  very  great  and  vexatious  inconvenience  to  the  defendant :  for  he  was  often  conversant 
in  some  other  county  at  the  time  of  issuing  process,  and  before  he  had  any  opportunity  of 
obeying  it,  he  was  put  in  exigent,  and  his  goods  and  chattels  forfeited.  To  remedy,  in  some 
degree,  this  grievance,  it  was  enacted  by  6  Hen.  6.  c.  1.  that,  in  case  of  treason  or  felony, 
indicted  in  the  King's  Bench,  process  should  be  directed  to  the  county  of  which  the  defend- 
ant was  stated  in  the  indictment  to  be  conversant,  as  well  as  to  that  in  which  he-  was  indicted, 
and  six  weeks  at  least,  or  longer,  at  the  discretion  of  the  justices,  shall  be  allowed  for  its 
return.  And  by  8  Hen.  6.  c.  10.  this  provision  is  applied  to  all  other  tribunals ;  except,  in 
Chester,  the  time  is  enlarged  to  three  months,  where  the  counties  are  holden  from  month  to 
month ;  and  to  four  months,  where  they  are  holden  from  six  weeks  to  six  weeks ;  and  its 
operation  is  extended  to  every  description  of  offences.  By  10  Hen.  6.  c.  6.  indictments 
removed  into  the  King's  Bench  by  certiorari  are  made  subject  to  the  same  regulations ;  and, 
although  indictments  of  treason  and  felony  originally  taken  in  the  King's  Bench,  were 
holden  not  to  be  included  in  the  extended  privileges  conferred  by  6  Hen*  6.  c.  10.  upon  other 
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Fifthly.  Proceedings  in,  in  cases  of  misdemeanoub.*  The  4  A  5 

1.  Bahhinoton  v.  Rex  in  ebror.  M.  T.  1789.  K.  B.  3  T.  R.  603.         JJ- *  M.  c. 
Per  Butter,  J.      The   provisions  of  the  31  Eliz.  c.  3.  extend  to  criminal  ^J^^oi 
cases  before  judgment  ;  and  therefore  that  which  has  prevailed  in  civil  cases  is  outlawries 
a  fair  rule  in  this  case.     Now,  in  civil  cases,  the  writ  of  capias  cum  proclaim-  after  judg- 
tione  universally  requires  the  person  indicted  to  render  himself  to  the  sheriff,  ment,  in 
bo  that  the  sheriff  may  have  bis  body  before  the  .justices  at  the  return,  &c.  which  case 

2.  Rk  v.  Yandell.  H.  T.  1792.  K.  B.  4  T.  R.  521.  Rex  v.  Alxan.  E.  T.  ^32^ 

1793.  K.  B.  5  Id.  202.  tion  is  re- 

in a  record  of  outlawry  it  appeared  by  the   writ  of  proclamation   and  the  quired, 
return  to  it  that  the  prisoners  were  required  to  render  themselves  to  the  sheriff 
so  that  he  might  have  their  bodies  before  the  justices,  dtc,  at  the  return  of  the  T^'\^^r 
writ,  and  held  good.     If  one  exigent  be   awarded  against   the  principal  and  quired  in 
accessary  together,  it  is  error  only  as  to  the  accessary.     The  stat.  25  Ed.  st.  prtfceed- 
5.  c.  14.  does  not  apply   to  a  court  of  oyer  and  terminer,  and  gaol  delivery.  m88  m  <>**- 
If  it  appear  on  the  record,  that  the  writ  of  proclamation  was  delivered  to  fhe    wlJi    -i 
sheriff  three  months  before  the  return  of  it,  it   is  sufficient,  though  it  be  not    L  4o    J 
so  expressly  alleged.     The  writ  of  proclamation  required  the  sheriff  to  pro- 
claim the   parties   in   open  court,  in  the  sheriff's  county   (not  saying  county 
court)  ;  and  held  good.     The  sheriff  need  not  allege  in  his  return  to  the  writ 
of  proclamation,  that  "  The  persons  proclaimed  did  not  appear  and  render 
themselves ;"  though  he  must  in  his  return  to  the  exigent.     The  names  of  the 
coroners  need  not  be  subscribed  to  the  judgment  of  outlawry.     If  it  appear  on 
the  record  that  the  judgment  of  outlawry  was  given  by  them,  it  is  sufficient.     It 
need  not   appear  on  a  record  of  outlawry  that  the  capias  and  exigent  were 
sealed  by  the  justices  of  oyer  and  terminer,  &c.     If  it   be  stated,   that  the 
justices  of  o«ir  lord  the  king  were  assigned  by  letters  patent  under  his  seal  of 
Great  Britain,  it  will  be  presumed  to  be   the  great  seal.     A  person  outlawed 
on  an  indictment  for  sheep-stealing  is  ousted  of .  clergy  by  14  Geo.  2.  c.  6.  s. 
1  ;  outlawry  "being  a  conviction"  within  the  meaning  of  the  statute.  *n  criminal 

3.     Rex.  v.  Barrinoton.  M.  T.  1789.  K.  B.  3  T.  R.  503.  pr^dama- 

Per  Cur.     The  stat.  31  Eliz.  c.  3.  settles  the  form  in  civil  proceedings,  and  tion  is  ne- 
the  4  6l  5  W.  &  M.  c.  22.  s.  4.  extends  the  provisions  of  the  former  act  tocessary  to 
criminal  cases  before  judgment;    for  there  is  a  difference  in  that  iespect°JJt*awiT 
whether  the  outlawry  be  after  or  before  judgment ;  for  if  after  judgment  no  |™£ J    *" 
proclamation  is  necessary.  " 

4.     Rex  v.  Harrison.  M.  T.  1696.  K.  B.  12  Mod.  166.  cttLotiJe 

The  defendants  were  convicted  and  outlawed  on  an  information  of  perjury,  judgment  * 
and  the  exigent  filed.  It  was  moved  that  the  Court  would  pronounce  judgment  against  per- 
on  the  defendants  suing  ;  the  prosecutor  could  go  no  further.  eons  out. 

Per  Cur.     We  never  knew  any  judgment  given  for  a  corporal  punishment,  J.aJ*ed  for 
even  in  the  case  of  an  outlawry,  in  the  absence  of  the  party.     When  a  man  is  j'ega  J    * 
outlawed  for  felony,  there  is  never  any  award  of  execution^  against  him  until  he  are  present, 
is  brought  to  the  bar  ;  and  since  in  this  case  corpora*  punishment  would  be  it  being  for 
part  of  the  sentence,  they  could  not  do  it.     And  upon  search  Sir  S.  A.  could  »  corporal 
find  no  such  precedent.  j^1"  * 

5.  Rex.  v.  Alman.  E.  T.  1793.  K.  B.  5  T.  R.  202. 
Per  Cur.  The  sheriff  must  state  in  bis  return  to  the  writ  of  the  exigent,  the  In  a  record 
day  and  year  of  each  exaction,  stating  that  on  such  a  day,  in  the  30th  year  0f?tf.oullaJrry 
the  reign;  he  exacted  the  defendant  a  third  time  ;  that  afterwards  on  such  aMryto  gtate 
day  (omitting  the  year)  he  exacted  him  a  fqurth  time  ;  and  that  afterwards  on  the  year  of 
such  a  day,  in  the  30th  year  aforesaid,  he  exacted  him  a  fifth  time,  is  insuffi-  the  king's 
cient ;  and  a  good  ground  for  reversing  the  outlawry.  ™\^\^ 

defendants,  by  a  special  provision  of  6  Hen.  6.  e.  1.  the  space  of  six  weeks  must  elapse  *7  ^f**^* 
before  the  second  writ  directed  to  the  party's  residence  can  be  returned  mm  eet  inventus.         ^XSFjSr 
*  When  an  indictment  has  been  found  for  a  misdemeanour,  or  a  crime  inferior  to  felony,  ?Toth    ** 
and  the  defendant  dees  not  appear,  and  it  becomes  necessary  to  proceed  to  outlawry,  a  venire       .    .   .    * 
Jmdoe  ed  respondendum  is  first  issued,  which  is  only  in  the  nature  of  a  summons  to  appear  ;  j"™"  n  u 
•ee4Blac.Com.S18;  Hawk.  a.  3.  e.  87.  a.  9.  ^     - 
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[  46   J  6.     Rbx  v.  Perry.  H.  T.  1796.  K.  B.  6  T.  R.  673. 

An  aver  The  question  was,  first,  whether  it  need  not  be  stated  in  express  terms  in  a 
ment  m  a  recor(|  0f  ^]ie  judgment  of  outlawry,  that  a  writ  of  capias  issued  against  the  de- 
outlawry  fendant ;  and  second,  whether  it  it  is  necessary  in  stating  every  writ  to  repeat 
that  the       the  day  and  year  when  each  was  issued. 

sheriff  was     Lord  Kenyon,  C.  J.     As  to  the  first;  the  writ  of  capias  is  awarded  in  the 
commanded  common  and  usual  form.     In  Co.  Entr.  358.  b.  which  is  an  outlawry  for  rob- 
defendant     Derv»  tne  exigent  is  awarded  thus  : — "  Ideo  preceptum  fuit  vicecomiti  quod 
to  exact  '    exegi  faciat  eundum  T.  G.  de  comitatu  in  comitatum,"  &c.     The  return  is  in 
him,  or  oth-  this  form  ; — "  Ad  quern  diem  Gr.  H.,  armiger,  ad  tunc,  &c.  retornavit  quod 
erwise,  is  a  virtute  brevis  diets  dominee  reginae  T.  G.  primo  exactus  fuit,"  dtc.     In  term 
sufficient     ggg,  Rex  v.  Morley,  for  murder,  the  exigent  is  awarded  thus  : — "  super  quod 
that  a  writ  Preceptum  est  eidem  vicecomiti  quod  non  ommitat,  &c.  quin  exegi  faciat," 
of  capias,    &c.     Like  writs  of  venire  and  distringas  may  be  found  awarded  in  Co.  Entr. 
exigent,       358.  360.  366.,  and  it  is  the  most  common  way  so  to  award  the  various  writs 
and  so  forth,  required  in  the  course  of  any  judicial  proceeding  ;  therefore,  we  think  that  the 
affansTlf m  manner  *n  which  the  capias  is  awarded  on  this  record  is  warranted  by  all  the 
'  precedents.     As  to  the  second  objection,  that  it  does  not  appear  on  what  day 
or  year  the  exigent  was  awarded  ;  it  appears  by  .this  record,  that  the  writ  of 
capias  was  returned  on  Wednesday  next  after  fifteen  days  from  the  day  of 
Easter  ;  whereupon,  by  another  writ,  the  sheriff  is  commanded  that  he  cause 
to  be  exacted  the  said  S.  P.  from  county  court  to  county,  &c.     In  this  award 
the  word  "  whereupon  "  refers  to  the  day  on  which  the  capias  was  returned, 
and  sufficiently  states  the  day  and  year  when  it  was  awarded.     The  entry  refer- 
red to  as  an  authority-  in  support  of  the  objection  in  Brown  Entr.  363.  is  mere- 
ly an  assignment  of  an  error,  and  not  an  entry  of  apy  judgment  of  outlawry 
being  reversed  for  such  cause  ;  and  the  error  assigned  there  was,  that  it  did 
not  appear  by  the  writ  in  what  term  and  year  it  issued  ;  which  would  be  an 
objection  in  this  case  if  the  writ  was  set  out  in  the  record ;  but  that  is  not  the 
case  here.     In  the  King  v.  Morley,  at  the  great  delivery  held  at  York,  1 2th 
March,  1650,  the  sheriff  returned  non  est  inventus,  and  the  exigent  is  then 
awarded  in  this  manner  : — "  super  quod  preceptum  est  eidem  vicecomiti  quod 
non  omittat  et  quin  exigent,"  &c.  and  no  teste  is  stated.     In  Co.  Entr.  358. 
b.   the  return  of  the  capias  is  thus  stated  : — "  ad  quern  diem  (ss)  ad  ses- 
sionem  pacis  tent,  apud  U.  die  Jo  vis,  &c.   idem  vicecomes  retornavit  quod 
pnedictus  T.  S.  non  fuit  inventus  in  balliva  sua  ideo  preceptum  fuit  eidem 
-vicecomiti  quod  exigi  faciat/'  &c.  ;  and  the  day  and  year  did  not  appear  in 
any  other  way.     In  Co.  Entr.  356/  b.  writs  of  distringas  in  the  case  of  an 
indictment  for  murder  are  awarded  to  prevent  a  discontinuance  exactly  in  the 
same  manner.     Therefore,  all  the  authorities  show  that  this  objection  is  not 
better  founded  than  the  first. 

^Mn^riis-  7#     Rkx-  v'  GwpriN-  E-  T-  1708>  K.  B.  11  Mod.  168. 

sign  coon.  ^'  being  brought  by  habeas  corpus  to  the  Queen's  Bench  upon  his  outlaw- 
ed in  an  ry>  desired  counsel  to  take  exceptions  to  the  outlawry.  But, 
outlawry  in  Powell, «/.,  (Holt,  C  J".,  being  absent)  denied  it,  and  said,  though  the  stat. 
[  47  ]  7.  Will.  3.  c.  3.  gives  counsel  in  high  treason  at  the  trial,  yet  none  is  to  be  al- 
treason  un-  lowed  after  an  outlawry,  except  the  prisoner  show  some  particular  error  on 
soner  hPFU  w*"cn  tne  court  mav  assign  him  counsel ;  see  Cro.  Car.  365  ;  T.  Jones,  180  ; 
showed  ma-  Du*  tDe  Court  is  his  counsel,. and  will  do  him  justice.      * 

Serial  error* 

*  This  was  all  that  the  common  law  required  at  the  utmost  before  the  outlawry  of  the 

defendant ;    but  the  31   Ehz.  c.  8.  requires  the  sheriff  to  make  three  proclamations,  one  in 

his  open  county-court ;  another  at  the  general  quarter  sessions  of  the  peace  in  those  parts 

where  the  defendant  resided  at  the  time  of  the  award  of  the  exigent ;    and  another  upon  a 

Sunday  immediately  after  divine  service,  one  month  at  least  previous  to  the  fifth  exaction, 

•at  or  near  the  most  usual  door  of  the  church  or  chapel  of  that  town  or  parish  where  the 

defendant  was  dwelling  at  the  time  the  exigent  was  awarded.     This  act  applied  only  to  civil 

proceedings;  but  it  became  the  basis  of  another  provison,  of  which  criminal  mailers  formed 

the  particular  design.    The  4  &  5  W.  &  M.  c.  29.  a.  4.  enacts  that  upon  the  issuing  of  the 

exigent  in  all  criminal  cases,  before  judgment  or  conviction,  a  writ  of  proclamation  shall  be 

issued,  bearing  the  same  UHt  and  return  as  the  exigent  to  the  sheriff  of  the  defendant's 
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8.  Rn  v.  Yandell.  H.  T.  1792.  K.  B.  4  R.  T.  639J 
In  this   case  it   was  objected,  that  the  writs  of  proclamation  were  neither  It  suffices  if 
issued  or  executed  according  to  the  statute.     The  writ  of  proclamation  requires  tne  writ  of 
one  proclamation  to  be  made  in  open  court  in  the  said  sheriff's  county  ;  another  Procl*ni&7 
at  the  general  quarter  sessions  of  the  peace  to  be  holden  for  the  said  sheriff's  the  gj^jjff e 
county  ;  and  another  at  or  near  the   most  usual  door  of  the  parish  church  of  to  proclaim 
Brompton    Ralph  aforesaid,  where  they  are  inhabiting.     The  return  of   the  the  defend- 
sheriff  to  that  writ  is  as  follows  : — "That  at   my    county-court   at  Somerset,  "nt  in  °Pen 
holden  at  Ivlechester,  in  and   for  the  county  of  Somerset   within,  written  on    ?u^qW1i 
Wednesday,  27th  of  January,  3 Jth  Geo.  3.  I  caused  the  first  proclamation  to  0  £        •  J 
be  made  in  open  court  in  the  said  county,"  &c.  ;  and  afterwards  to  the  second  county 
writ  of  proclamation  the  sheriff  returned  : — *•  That   at  the  general   quarter  court.* 
sessions  of  the;  peace  of  our  lord  the  king,  holden  for  the  county  of  Somerset, 
at  the  city  of    Wells,  in  the  said  county,  on    Wednesday,  the  14th  April,  30th 
Geo.  3.  I  caused  the  second  proclamation  to  be  made  in  open  court,  &c. ;    and 
that  afterwards  at  the  most  usual  door  of  the  church  at  the  parish  of  Brompton 
Ralph  within  mentioned,  upon  Sunday,  the  18th  of  April,  30th  Geo.  3.  imme- 
diately after  divine  service  and  sermon,  one  month  at   least  before  the  within 
named  prisoners  (mentioning  them  by  name)  were  a  fifth  time  culled  (by  virtue 
of  a  second  writ  of  exigent  of  our  lord  the  king),  I  caused  the  third  proclamation 
to  be  made,"  &c.     The  expressions  in  the  writ  which  have  been  objected  to — 

county,  to  be  delivered  to'  him  three  months  before  the  return,  according  to  the  form  of  the 
last  mentioned  statute. 

*•  And,  though  one  of  the  proclamations  must,  by  the  act,  be  made  on  a  Sunday  immedi- 
ately after  divine  service,  this  direction  is  not  usually  inserted  in  the  writ  of  proclamation ; 
it  is  stated  to  have  been  so  made ;    see  4  T.  R.  531,  539.     Supposing  that  all  the  three 
proclamations  have  not  been  made  under  the  writ  of  proclamation  which  accompanied  the 
first  exigent,  before  the  return  of  that  writ  a  second  writ  of  proclamation  is  issued  with  the 
second  exigent,  allowing  the  proclamation   already  made,  and  directing  the  sheriff  to  com. 
plete  the  prescribed  number  ;  see  4  T.  R.  528,  529.     If  the  defendant  does  not  appear,  or 
is  taken  on  or  before  the  fifth  county-court,  or  day   of  exaction  under  the  writ  of  exigent, 
judgment  of  outlawry,  or,  if  a  woman,  of  waiver,  is  given  by  the  proper  coroners,  or  one  of 
them ;  see  2  Hale,  204.  It  is  the  duty  of  the  sheriff  to  take  the  defendant,  or  cause  him  to  be 
duly  ontlawed  before  the  return  of  the  writ  of  exigent.    With  respect  to  the  sheriffs  returns 
to  these  writs  of  capiat,  exigent,  and  proclamation,  it  has  been  observed  that  no  precise 
technical  form  of  words  is  necessary  ;    and,  though  certain  requisites  must  be  attended  to, 
yet,  if  they  be  observed  in  substance,  and  the  form  be  not  in  equivocal  terms  it  will  suffice  ; 
see  3  T.  R.  502.     It  should  seem,  however,  that  the  strictness  required  in  proceedings  to 
outlawry  in  general  extends  also  to  the  rorramtv  rr-quued  in  th<>  sheriff*.  r»  turn;  kc  5  T. 
R-  202 ;  4  Burr.  2535,  2563,  2564,  2565,  2566 ;  Hawk.  b.  2.  c.  27.  s.  127.     The  sheriff's  re- 
turn to  the  writ  of  exigent  must  be  certian  as  to  the  plice  of  holding  the  county  court,  so  as 
to  show  that  it  was  within  the  county ;  see  2  Hale,  203  ;  2  Rol!.  Abr.  802 ;  4  Burr.  2560 ;  3  T.  R. 
499  ;  Latch.  210;  and,  therefore,  though  a  return  by  the  sheriff  of  Middlesex  that  he  call- 
ed the  defendant  at  his  county  .court   at   Middlesex,  holden  at  the  Three  Tons,  in  Brook 
Street,   near  Holborn,  in  and  for  the  county  of  Middlesex,  would  be  a  sufficient  allegation 
that  the  county-court  was  held  in    Middlesex ;  see   4    Burr.  2560,   2561 ;  yet  if  the  return 
omits  the  words  "held  in  and  for  the  sheriff's  county  into  which  the  exigent  issued,"  or  do    - 
not  otherwise  show  that  the  court  at  which  the  defendant  was  exacted  was  the  court  of,  and 
held  for,  the  proper  county,   it  will  be  void,   and  the  judgwent  of  outlawry  thereon  will  be 
reversed  ;    see   4  Burr.  2535,  2563,  2564,  2565,  2566 ;   3  T.  R.  500 ;    Hawk.  b.  2.  c.  27.  s. 
127.     The  record  of   the  judgment  of  outlawry  is  merely  a  summary  of   the  proceedings 
against  the  defendant,  and   contains  the  minutes  made  by  the  officers  of  the  Court  record- 
ing the  proceedings  of  that  Court ;  see  6  T.  R.  576.     The  proper  forms  of  such  record  are 
to  be  found  in  several  modern  precedents.     The   greatest  accuracy  must  be   observed  in 
drawing  up  the  judgment;  for,  as  we  have  seen,  the  most  scrupulous  exactness  is  required 
in  all  proceedings  relative  to  outlawry  ;  see  5  T.  R.  204 ;  4  Burr.  2545.     It  is  not  necessary 
to  state  on  the  record,  that  the  capias  or  exigent  were  sealed  by  the  justices  of  Oyer  and 
Terminer  ;  see  4  T.  R.  521,  533.  n.  a. ;  2  Hale,  199  ;  and  it  suffices  to  show  that  the  exigent 
was  returnable  before  the  justices  of  the  king  assigned  by  letters  patent  under  his  seal  of  Great 
Britain,  &c,  without  saying  "great  seal ;"  Bee  4  T.  R.  533.  n.  a.     It  is  necessary  to  state 
and  repeat  the  year  of  the  King's  reign  in  which   every  execution  under  the  exigent  and 
other  transactions  happened,  though  that  is  not  required  in  other  records  ;  see  5  T.  R.  205  ; 
and  therefore,  if  in  the  record  the  day  and  year  of  the  king  be  inserted  in   stating  the  1st, 
2nd,  3rd,  and  5th  exaction,  but  omitted  in  the  4th,  it  is  erroneous,  and  cannot  be  supplied  by 
intendment ;  see  2  Hale,  203 ;  5  T.  K,  202  ;  2  Roll.  Ab.  802.  pi.  8, 
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first,  that  it  requires  one  proclamation  to  be  made  in  open  court  in  the  sheriff's 
county ;  and  the  stat.  31  Eliz.  c.  3.  requires  it  to  be  made  in  the  open  county 
court ;  secondly,  that  it  requires  another  proclamation  to  be  made  at  the  general 
quarter  sessions  of  the  peace  to  be  holden  for  the  said  sheriff's  county  ;  and 
the  words  of  the  stat.  are  : — "  That  one  other  of  .the  said  proclamations  shall 
be  made  at  the  general  quarter  sessions  of  the  peace  in  tliose  parts  where  the 
party  defendant  at  the  time  of  the  exigent  awarded  shall  be  dwelling  ;"  thirdly, 
that  it  does  not  appear  that  the  prisoners  were  dwelling  at  the  town  or  place 
at  the  church  door  of  which  the  third  proclamation  was  made.  These  objec- 
tions are  very  nice  and  critical,  and  the  answers  to  them  lie  within  a  very  narrow 
compass.  First,  the  open  court  in  the  sheriff's  county  is  the  open  county 
court ;  the  sheriff  has  no  court  but  the  county-court,  and  the  case  cited  from 
1  Vent.  108,  makes  against  the  objection  rather  than  for  it ;  for  if  the  return 
of  the  proclamation  was  ad  comiiat.  meum  tent,  apud  (such  a  place)  in  com. 
prcedict. ;  and  no  objection  was  made  to  the  words  ad  comitat.  meum ;  but  the 
outlawry  was  reversed  for  want  of  the  words  pro  comitatu.  which  objection 
does  not  hold  in  the  present  case.  As  to  the  second  objection,  the  words 
"those  parts  where  the  party  defendant  shall  be  dwelling,"  can  mean  nothing 
but  county,  riding,  or  division  ;  and  no  other  construction  was  attempted  to  be 
put  upon  them  at  the  bar.  The  third  objection  is  not  applicable  to  the  writ, 
because  that  expressly  states  that  the  prisoners  are  inhabiting  in  the  parish  of 
Brompton  Ralph  ;  but  the  return  only  states  that  the  sheriff  proclaimed  them 
at  the  church  door  of  the  parish  of  Brompton  Ralph,  without  adding  the  words 
"where  they  are  inhabiting.9'  But  we  are  of  opinion,  that  this  return  is  suffi- 
cient ;  for  the  sheriff  has  done  every  thing  he  is  required  by  the  writ  to  do,  and 
.  has  made  a  full  return  of  that. 
[  49   ]  Sixthly.  Proceedings  in;  in  cases  of  felony  and  treason.* 

Seventhly.  Consequences  of  outlawry  in  criminal  proceedings,  t 

*  In  case  of  felony  and  treason,  the  first  part  of  the  process,  before  the  exigent  and  writ 
of  proclamation,  is  different  from  (hat  which  we  have  considered  with  regard  to  inferior  of- 
fences. In  consequence  of  the  higher  degree  of  a  crime,  the  proceedings  are  more  sum- 
mary  and  expeditious;  the  first  step  here  is*-  venire  instead  of  a  capias,  see  3  Mod.  265;  2 
Hale,  194  ;  by  which  the  sheriff  is  commanded  that  he  omit  not  on  account  of  any  liberty, 
<fec.  to  take  the  defendant,  and  bring  him  into  court  at  the  return  to  answer  to  a  charge 
against  him  ;  see  4  Bla.  Com.  319.  Upon  this  writ  the  sheriff,  if  the  defendant  does  not  ap- 
pear, returns  non  est  inventus.  When  this  return  is  made  in  case  of  treason  and  homicide, 
the  writ  of  exigent  may,  it  is  said,  issue  immediately,  without  an  alias  or  pluries  capias, 
which  was  probably  the  case  in  all  felonies  at  common  law,  see  4  Bla.  Com.  319  ;  and  in 
the  time  of  Lord  Hale  it  was  the  constant  practice  to  issue  the  exigent  on  the  return  of  the 
first  capias,  see  2  Hale,  195.  5  ;  but  the  present  practice  seems  to  be,  to  issue  an  alias  and 
pluries  capias,  in  order  to  outlaw  a  person  before  judgment ;  see  4  T.  R.  523. 

t  The  process  of  outlawry  may  at  any  time  be  avoided  by  the  appearance  of  the  defend- 
ant, and  his  putting  in  bail,  or  being  committed  to  answer ;  but  if  he  does  not  appear,  he  is 
outlawed,  which  in  capital  offences  amounts  to  a  conviction  of  the  crime  of  which  the 
defendant  is  indicted  as  much  as  if  he  had  been  actually  found  guilty  by  the  verdict  of  a 
jury.  And  if  he  be  subsequently  taken  and  committed  to  prison,  the  justices  of  gaol  delive- 
ry may  award  any  execution  against  him.  Formerly,  indeed,  it  was  thought  that  his  life 
was  placed  entirely  out  of  the  protection  of  the  laws,  so  that  he  was  considered  as  bearing 
about  caput  lupinum,  and  might  lawfully  be  killed  by  any  one  who  should  meet  him.  But 
this  barbarous  doctrine  has  long  since  been  rejected,  and  there  is  now  no  doubt  that  any  one 
who  should  wantonly  put  an  end  to  his  life  would  be  guilty  of  murder.  Any  person,  how- 
ever, may  arrest  him,  in  order  to  bring  him  to  execution ;  see  4  Bla.  Com.  320.  la 
misdemeanours  inferior  to  felony,  the  consequences,  though  not  so  penal,  are  highly  serious, 
and  generally  more  severe  than  would  be  inflicted  for  the  crime  of  which  the  outlaw  stands 
accused  or  convicted  :  but  it  does  not  indeed  operate  as  a  conviction  of  the  offence,  for  the 
party  may  be  afterwards  tried  and  acquitted,  but  it  operates  as  a  conviction  of  the  contempt 
in  not  answering.  It  subjects  the  party  to  forfeiture  of  goods  and  chattels,  the  loss  of  profits 
of  all  real  estates,  and  restraint  of  liberty.  In  consequence  it  does  not  materially  differ 
from  those  which  ensue  on  civil  process.  Besides  the  forfeiture,  the  outlaw  is  incapable  of 
suing  in  any  action  for  redress  of  any  injury,  see  Co.  Litt.  128;  and  of  sitting  as  a  jury  to 
try  any  issue,  see  2  Hale,  155 ;  but  he  may  be  allowed  to  give  evidence  as  a  witness,  though 
not  to  try  as  a  juror ;  and  he  may  make  a  will,  and  appoint  executors,  see  Cro.  Elix.  575 ; 
by  whom  the  outlawry  may  be  reversed,  if  the  proceedings  are  defective,  see  1  Leon.  325  ; 
and  he  may  sit  in  the  House  of  Commons  as  a  member.  He  cannot,  however,  become  an 
auditor  to  take  accounts,  or  execute  an  office  in  a  corporation,  see  Carth.  199 ;  I  Show. 
288 ;  Comb.  145  i  or  redeem  goods  which  lie  pledged  before  his  outlawry ;    see  1  Bulst.29. 
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Eighthly.  Pbocexdings  subsequent  to  outlaw**.* 
Reiv.  Stafford.  M.  T.  1713.  K.  B.  10  Mod.  188. 

Stafford  had  been  outlawed   for  high  treason  and  had  obtained  from  the  0°  •nor  to 
crown  a  writ  of  error  to  reverse  this  outlawry.  re™ r8e  •* 

Parker,  C  J.,  was  of  opinion,  that  though  in  outlawry  for  treason  there  is  faj^l,   * 
no  need  of  warning  the  lords,  of  whom  tbe  lands  are  held,  by  a  scire  facias,    f    60  1 
before  the  outlawry  be  reversed,  as  must  be  done  in  case  of  felony,  because  in  «dre  facias 
treason  the  forfeiture  is  to  the  crown  ;    yet  he  saw  no  reason  to  distinguish  must 
between  outlawry  for  felony  and  outlawry  for  treason   as  to  the  terre-tenants  ; **•«••* 
for  in  case  of  treason,  where  tbe  forfeiture  is  to  the  crown,  the  crown  may 
grant  these  lands  to  others,  who  ought  to  be  heard  what  they  can  say  for 
themselves  before  they  lose  their  lands.     He  thought,  therefore,  there  should 
have  been  a  scire  facias  to  the  terre-tenants. 

Afeer0ffr*.{ 
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*  Where  the  defendant  is  outlawed,  a  writ  of  capias  utlagatum  may  be  awarded  to  take 
aim  into  custody ;  or  a  judge*  upon  the  certificate  of  the  clerk  of  die  peace,  will  grant  his 
warrant  to  apprehend  him,  see  Hand.  Prac.  460.  461 ;  or  if  in  Court,  he  may  be  committed ; 
but  this  is  discretionary  in  the  Court,  and  it  is  more  usual  to  leave  the  defendant  to  be  taken 
under  the  ordinary  process,  see  4  Burr.  2531 ;  nor  can  the  defendant  be  bailed  upon  ap- 
plication  before  he  has  been  taken  under  the  process,  see  4  Burr.  2533,  2533. 

f  In  one  instance,  though  the  outlawry  be  perfectly  regular,  its  consequences  may  be 
avoided ;  thus  it  is  provided  by  51  Ewd.  6.  c.  11.  a.  8.  that  if  a  party  has  been  outlawed  for 
high  treason,  and  within  one  year  yields  himself  to  the  chief  justice,  and  offers  to  traverse  the 
indictment  on  which  he  was  outlawed,  he  shall  be  admitted  so  to  do;  and*  being  acquitted 
of  ihe  indictment,  shall  be  discharged  of  the  outlawry ;  and  though  the  party  be  apprehended, 
and  do  not  voluntarily  surrender,  yet  he  may  apply  under  the  statute,  see  3  Mod.  49 ;  2 
Stra.  824, 825 ;  there  are  also  many  cases  in  which,  even  after  the  defendant  has  been  act- 
ually taken  and  in  custody  on  the  capias  utlagatum,  the  outlawry  may  be  reversed  upon 
plea  or  writ  of  error.  Thus  it  may  be  avoided,  for  an  extrinsic  error  by  plea,  or  by  writ  of 
indentate  nominis,  where  a  wrong  person  is  taken  upon  subsequent  process.  But  'where  the; 
objection  is  not  to  the  identity  of  the  person  but  to  some  extrinsic  defect,  as  the  mistake  of 
the  process,  the  mode  of  taking  advantage  of  it  is  b£  the  writ  of  error. 

t  Formerly  a  fourth  of  all  tithes  in  every  parish  was  appropriated  to  the  maintenance  of 
the  poor.  The  minister  under  the  bishop  had  the  principal  directions  in  the  disposal  thereof 
assisted  by  the  churchwardens  and  other  principal  inhabitants.  Hence  naturally  became  es- 
tablished the  parochial  settlement ;  afterwards,  when  the  tithes  of  many  of  the  parishes  be- 
came appropriated  to  the  monasteries,  those  societies  had  some  share  likewise  (by  reason 
of  the  said  tithes,  and  other  donations  for  that  purpose),  in  the  relief  of  the  poor ;  and  the 
rest  was  made  up  by  voluntary  contributions.  But  though  the  relief  of  the  poor  was  in  a 
great  degree  an  ecclesiastical  concern,  it  is  not  true  (as  some  people  have  imagined),  that 
the  common  law  of  England  made  no  provision  for  the  poor  ;  the  Mirror  shows  the  contra* 
ry ;  how  it  was  done,  indeed,  does  not  appear ;  1  Burr.  450.  By  the  stat.  27  Hen.  8.  c.  25. 
the  churchwardens  or  two  others  of  every  parish  were  to  make  collections  for  the  poor  on 
Sundays.  By  the  5  A  6  Edw.  6.  c.  2.  the  minister  and  churchwardens  were  annually  ta 
appoint  two  able  persons  or  more  to  be  gatherers  and  collectors  of  alms  fox  the  poor.  By 
the  5  Eliz.  c.  3.  the  parishioners  were  to  choose  the  said  collectors  and  gatherers  for  the 
poor.  By  the  14  Eliz.  c.  5.  the  justices  were  to  appoint  collectors  for  the  poor  within  every 
parish ;  and  were  also  to  appoint  the  overseer  of  the  poor,  whose  office  was  nearly  the  same 
mm  it  is  at  present,  except  only  for  collecting  the  money,  which  was  done  by  the  aforesaid 
gatherers  or  collectors.  By  the  18  Eliz.  c,  3.  the  justices  were  to  appoint  collectors  and 
governors  of  the  poor.  By  the  39  Eliz.  c.  3.  the  churchwardens  of  every  parish,  and  four 
substantial  householders  there,  being  subsidy  men,  or,  for  want  of  subsidy  men,  four  other 
substantial  householders,  to  be  nominated  yearly  in  Easter  week  by  two  justices,  were  to 
be  called  oveTseere  of  the  poor  of  the  same  parish  *,  and  *Q  it  continues  with  some  small 
variation  by  the  etal  43EUz.  c.  3. 
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I.  RELATIVE  TO  THE  PLACES  FOR  WHICH  OVERSEERS  ARE 

TO  BE  APPOINTED.* 

•  By  the  43  Eli*,  c.  2.  a  pariah  waa  the  only  district  bound  or  entitled  to  the  separate 
maintenance  of  its  poor ;  but  by  the  stat.  13  &  14  C.  2.  s.  21.  after  reciting  that,  whereas 
the  inhabitants  of  the  counties  of  Lancashire,  Cheshire,  Derbyshire,  Yorkshire,  Northumber- 
land, the  bishopric  of  Durham,  Cumberland,  and  Westmoreland,  and  many  other  counties 
In  England  and  Wales,  by  reason  of  the  largeness  of  the  parishes  within  the  same,  have  not 
nor  cannot  reap  the  benefit  of  the  act  of  the  43  Eliz.,  it  is  enacted,  that  all  and  every  the  poor, 
needy,  impotent  and  lame  person  and  persons  within  every  township  or  village  within  the 
several  counties  aforesaid,  shall,  from  and  after  the  passing  of  this  act,  be  maintained,  kept, 
provided  for,  and  Bet  on  work,  within  the  several  and  respective  township  and  village  wherein 
he,  she,  or  they  shall  inhabit,  according  to  the  chosen  and  appointed  two  or  more  overseen 
within  every  of  the  said  township  or  village,  in  manner  as  is  by  the  said  act  of  Elisabeth 
attracted,  and  liable  to  the  same  duties,  and  pains,  and  penalties  for  nonperformance 
thereof, 

It  was  at  one  time  supposed,  that  parishes  which  were  in  a  condition  to  receive  the  benefit 
ef  43  Etii.,  at  the  time  of  13  A  14  Car.  2.,  ought  not  to  be  divided,  by  reason  of  any  thing 
which  may  happen  since ;  Rex  v.  Justices  of  Middlesex,  1  Bott.  39 ;    vide  per  Dunning, 
arguendo,  Rex  v.  TJttoxeter,  1  Doug.  348 ;  et  per  Ld.  Kenyon,  in  Rex  v.  Leigh,  3T.R.  347. 
But  it  is  now  determined,  the  statute  of  Car.  z.  did  not  oblige  districts  then  immediately  to 
adopt  a  mode  of  maintenance  for  their  poor,  from  which  they  should  not  afterwards  be  at 
liberty  to  depart;  and  that  therefore,  if,  from  increase  of  population,  or  other  cause,  a  parish 
which  at  the  time  of  13  &  14  Car.  2.  enjoyed  the  benefit  of  43  Elis.  as  a  parish,  has  since 
become  incapable  of  conveniently  reaping  that  benefit,  distinct  appointments  may  be  made 
for  its  component  townships ;  per  Buller,  J.,  and  Ashurst,  J.,  in  Rex  v.  Leigh,  3  T.  R.  748; 
*f  vide  per  Buller,  J.,  in  Rex  v.  Sir  Watts  Horton,  1  T.  R.  376,  377 ;  see  also  Peart  v.  West- 
garth,  J  Burr.  1610 ;   and  the  principle  of  this  determination  has  been  followed  in  a  very 
recent  statute,  59  Geo.  3.  c.  95.  respecting  towns  corporate  or  franchises ;    which,  after 
reciting,  in  its  preamble,  that  "various  such  towns  situate  within  one  or  more  parish  or 
parishes,  and  not  co-extensive  therewith,  have,  for  a  lone  time  past,  been  separately  assessed 
from  the  pariah  or  parishes  in  which  they  are  situate,  and  overseers  of  the  poor  for  such  town 
•r  franchise  have  been  appointed,  distinct  and  apart  from  the  overseers  of  the  poor  appoint* 
•d  for  such  parish  or  parishes,  which  have,  in  many  cases,  been  made  without  sufficient 
authority,  and  yet,  by  reason  of  the  long  continuance  of  the  said  separation,  the  towns  corpo. 
late,  or  franchise,  cannot  now  be  re-united  to  the  parish  or  parishes  in  which  they  are  situate, 
without  manifest  inconvenience  and  hardship ;  enacts,  that,  after  the  passing  of  this  act,  all 
tnoh  separation  of  towns  corporate,  or  franchise,  from  the  parish  or  parishes  in  which  they 
are  situate,  together  with  the  separate  and  distinct  appointment  of  the  overseers  of  the  poor, 
•hall  be  deemed  and  taken  to  be  lawful  to  all  intents  and  purposes  whatsoever,  in  the  same 
manner  as  if  the  said  separation  or  division  had  taken  place  under  the  authority  of  an  act 
made  in  the  43d  year  of  the  reign  of  Queen  Elisabeth,  intituled   "  An  Act  for  the  Relief  of 
the  Foot."    Provided  always,  nevertheless,  that  nothing  in  this  act  contained  shall  render 
lagfcl,  or  eonfirm,  any  separation  of  a  town  corporate,  or  franchise,  situate,  in  respect  to  tfr* 
— --»— —  of  the  poor,  or  the  appointment  or  the  overseers  of  the  poor,  in  any  case  wharf 
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1.  Rupd  v.  FerraR.  M.  T.  1691.  K.  B.  4  Mod.  167. 

The  question  was,  whether  the  vill  o(  S.  was  in  the  parish  of  Biggleswade,  The  pariah 
in  Bedfordshire,  or  not.     The  poorVrate  was  admitted  ;    and  the  evidence  to  *?  which 
prove  it  to  be  in  that  parish  was,  that  there  were  but  two  churchwardens  and  ov^rr8eer8  * 
two  overseers  o£  the  poor,  and  that  marriages,  burials,  and  christenings,  and  should  have 
all  other  parochial  rites,  were  done  at  Biggleswade  ;    and  that  the  inhabitants  existed  be- 
of  the  vill  of  Stratton  did  contribute  to  the  repairs  of  the  church  of  Biggies-  *"*  the  43 
wade.     Ob  the  other  side,  to  prove  that  S.  was  a  reputed  parish  by  itself  at E"*' 
the  time  of  making  this  statute,  this  evidence  was  given,  viz : — In  the  reign  of 
£dw.  3.  there -was  a  public  chapel  there,  where  the  people  went  to  hear  mass, 
and  that  divine  service  was  read  in  that  chapel  at  the  time  o£  making  of  this   [  52   ] 
statute*     Then  it   was  proved,  that  a  rate  was  made  there  in  the  year  1654, 
and  that  formerly  they  had  distinct  constables,  and  repaired  their  own  high- 
ways, till  the  year  1634,  and  then  the  difference  between  them  was  settled  by  *    . 
the  judges  in  their  circuit.     On  the  other  side  it  was  said,  S.  was  not  a  parish 
by  reputation  at  the  time  of  the  making  of  the  act ;  lor  all  that  was  proved  was, 
that  they  bad  made  rates  since  the  statute,  and  had  a  chapel  before  ;  but  mak- 
ing rates  will  not  make  it  a  parish  without  ail  other  parochial   rite9  ;    and, 
therefore,  it  was  held  to  be  a  vill  in  the  parish  of  Biggleswade. 

2.     Rex  ▼.  Shobur.  T.  T.  1763.  K.  B.  3  Burr.  1391.  [  53   ] 

Two  justices  appoint  T.  S.  and  J.  A.  overseers  of  the  poor  of  the  township  Vills,  town. 
or  village  of  Hough.     The  sessions,  upon  appeal,  adjudge  Hough  to  be  a  vil-«hiP8»* 
lage  or  township,  and  confirm  the  appointment,  and  state  specially,  that  it  ap- 
pears to  them  that  the  said  place  called  Hough  consists  of  a  capital  messuage, 
in  which  T.  S.  in  the  said  appointment  named,  with  all  his  family,  dwells  ; 

it  dull  appear  that  such  separation  has  commenced  within  sixty  years  before  the  passing 

A  pariah,  in  strictness,  seems  to  be  that  circuit  of  ground  which  is  committed  to  the 
charge  of  one  parson  or  vicar,  or  other  minister  having  cure  of  souls  therein ;  1  Bla.  Com.  111. 
Bat  the  43  Eliz.  is  deemed  to  be  satisfied,  although  the  district  be  not,  in  this  precise  sense, 
a  pariah,  so  that  it  were  at  the  time  of  passing  that  act,  and  have  been  ever  since,  a  parish 
by  reputation ;  Nicholas  v.  Walker,  Cro.  Car.  394 ;  1  Bott.  33.  It  is  indispensable  that  this 
separation  shall  not  have  commenced  subsequently  to  that  time,  the  statute  relating  only  to 
parishes  then  m  esse;  Hittan  v.  Powle,  Cro.  Car.  92 ;  1  Bott.  32. 

*  Where  a  parish,  consisting  of  several  townships,  is  not  entitled  under  stat.  43  Bin. 
to  have  its  poor  maintained  by  the  whole  collectively,  each  township  has  a  right  separately 
to  maintain  its  own  poor,  and  appoint  Us  own  overseer  ;  Rex.  v.  Sir  Watts  Horton,  IT.  R. 

374. 

Where  a  parish,  consisting  of  several  townships,  is  not  entitled  to  have  more  than  four  over- 
seers the  number  allowed  under  stat.  43  Eli*.,  as  where,  from  its  extent  and  populousness, 
four  are  not  sufficient,  it  cannot  claim  the  benefit  of  that  act,  namely,  to  have  its  poor  main- 
tained, and  overseers  appointed  jointly  by  the  whole  parish.  So,  if  one  or  more  townships 
in  the  same  parish  are  already  separated,  and  provide  for  their  own  poor  separately,  "  proves 
decisively  that  the  parish  cannot  maintain  their  poor  as  a  parish ;  Rex  v.  Horton,  1 1 .  K. 
374.  Another  material  ingredient  to  establish  this  point,  although  it  is  not  so  decisj ve i  a 
criterion,  is  the  customary  appointment  of  more  than  four  overseers;  Rex.  v.  Nevell,  4  T. 
JL  266,  267.  Though  it  should  appear  that  a  parish  had  enjoyed  the  benefit  of  the  stat,  49 
Eliz  c.  8.  yet  if  they  cannot  now  conveniently  maintain  their  own  poor  jointly,  they  will  be 
allowed  to  divide  themselves,  provided  there  are  such  legal  divisions  in  the  nansh  as  are 
capable  of  supporting  their  own  poor  separately,  under  the  stats.  13  &  14  Car.  J.  c.  u ;  Kex 
t.  the  inhabitants  of  Leigh,  3  T.  R.  746.  If  it  appear,  without  any  evidence  to  the  contrary, 
that  a  township  has  for  a  length  of  time  maintained  its  own  poor  «**™*i*  «"  »  »  *™* 
that  the  parish  at  some  former  period  could  aot  have  the  benefit  of  the  stat.  43  *,u*.  c.  a 
which  is  sufficient  to  continue  the  same  privilege  to  the  township ;  notwithstanding,  froraa 
change  of  circumstances,  it  may  not  now  be  inconvenient  for  the  parish  to  maintain  its  own 
poor  collectively  ;  Ret.  ▼.  the  inhabitants  of  Leigh,  3  T.  R,  746. 


The  putoh  of  St.  «»««,  Re*fing,  constate  of  onedwtnet,  mmm  ™>  ■"  ^"STJ; 
BMte,  «ad  of «wwh«r  aitutte  within  th«  l«ml«  of  Wta«*y,  ^^i'*^^;*  j5J£ 
SfcWt&e  ehweh ;  but  the  hamlet  hid  conettblee  end  chmohww^ta*  Mai  umo  iwmiiww. 
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and  of  two  small  ancient  cottages,  and  of  one  other  small  cottage  lately  built ; 
all  which  cottages  are  let  along  with  the  said  capital  messuage  and  the  farm 
thereunto  belonging  to  the  said  T.  &.,  and  of  another  tenement,  part  of  the 
said  capital  messuage,  and  all  of  them  inhabited  by  families  ;  and  that  one  of 
[  54  ]  the  cottages  is  inhabited  by  the  said  J.  A.,  who  is  a  day  labourer,  and  his  fami- 
ly ;  and  another  of  the  said  cottages  is  inhabited  by  another  day  labourer  and 
his  family ;  and  the  other  of  the  said  cottages  is  inhabited  by  a  shepherd  and 
his  family  ;  and  the  tenement,  part  of  the  said  messuage,  is  inhabited  by  a  poor 
widow  and  her  five  children  ;  all  which  occupiers  of  the  said  cottages  and  of 
the  said  tenement,  part  of  the  said  capital  messuage,  are  under  tenants  to  the 
said  T.  S.  It  was  moved  to  quash  these  orders,  for  that  the  facts  stated  show 
that  this  place  is  neither  a  township  nor  a  village.  And  the  court  were  clear- 
ly and  unanimously  of  opinion  that  both  these  orders  ought  to  be  discharged. 

Lord  Mansfield,  C.  J.,  observed,  that  by  this  method  a  place  might  be  made 
into  a  village,  which  in  fact  was  not  so,  and  the  inhabitants  of  it  might,  by  this 
contrivance,  withdraw  themselves  from  contributing  towards  the  support  of 
the  poor  of  their  parish. 

3.     Rex.  v.  Mraua.  H.  T.  1792.  K.  B.  4  T.  R.  650. 
Or  hamlets,     The  order  appointed  overseers  of  the  hamlet  of  B.,  in  the  parish  of  C.     The 
court  held  it  is  good,  for  it  shall  be  intended  that  the  place  was  a  vill,  unless 
it  be  stated  to  be  otherwise,  for  vill  and  hamlet  are  in  common  acceptation 
used  as  synonymous  terms* 

4.     Rex  v.  Inhabitants  op  Rufford.  E.  T.  1721.  K.  B.  1  Stra.  612. 
Though  ex.     A  mandamus  was  directed  to  the  justices  of  the  peace  of  the  county  of  Not- 
traparoch-    tingham,  reciting,  that  within  the  vill  of  Rufford,  in  the  forest  of  Sherwood, 
tl  tTto  enU  tnere  were  divers  substantial  freeholders  able  to  contribute  to  the  maintenance 
werB .       ~  of  the  poor,  and  that  there  were  no  churchwardens  or  overseers  to  make  a  rate, 
and  that  there  were  poor  unprovided  for  ;  therefore  it  commanded  them  to  ap- 
point overseers.     They  return  that  the  vill  of  Rufford  is  part  of  no  parish,  but 
time  out  of  mind  has  been  extra-parochial  without  church,  chapel,  or  parochial 
rites,  and  that  there  never  have  been  any  overseers  of  the  poor,  and  for  that 
cause  they  cannot  appoint.     After  argument  and  consideration  of  all  the  sta- 
tutes relating  to  the  poor,  the  court  were  of  opinion  that  the  powers  given  by 
the  43  Eli*,  to  be  executed  in  parishes  were  by  the  13  &  14  Car.  2.  extend- 
ed to  all  townships  and  villages,  whether  parochial  or  extra-parochial. 
5.     Rex.  v.  Severn.  T.  T.  1788,  1  Bott,  P.  L.  4. 
But  a  pre.        Two  justices  appointed  S.  and  A.,  substantial  householders,  in  the  precinct 
cinct  is  not.  Qf  the  Tower  Within,  otherwise  called  the  parish  of  St  Peter  ad  vinculo,  to  be 
overseers  of  the  poor  of  the  said  precinct.     It  was  objected  that  this  appointment 
is  not  warranted  by  the  statute,  which  requires,  besides  the  churchwardens  of 
every  parish,  four,  three,  or  two  substantial  householders  there,  shall  be  ap- 
pointed overseers. 

Denistm,  J.     We  are  of  opinion  that  Ryder,  C.  J   did  concur  in  this 

opinion,  that  this  is  not  a  good  appointment  under  the  43  Eliz.  c.  2.,  which 

requires  them  to  be  appointed  within  a  parish  ;  neither  is  it  good  within  the 

[   55  ]    statute  of  13  &  14  Car.  2  c.  12,  which  says  that  there  shall  be  yearly  appoint- 

•1*  and  separate  overseers  from  1648.  These  districts  made  separate  rates  as  far  back  as 
evidence  went ;  but  in  conformity  to  an  order  of  sessions  made  in  1649,  one  of  them  paid 
three-eighth,  and  the  other  five-eighth,  parts  to  the  whole  expenses  of  the  poor  of  both  parts 
of  the  parish,  the  whole  expenses,  when  incurred,  being  computed  into  one  integral  sum. 
The  overseers  of  each,  after  relieving  their  own  poor,  accounted  with  the  other  reciprocally 
for  any  surplus  or  deficiency  in  their  proportion.  The  overseers  for  W.  relieved  their  own 
poor  separately,  and  kept  separate  accounts,  which  was  separately  allowed  by  two  justices. 
Certificates  had  been  granted  by  W.,  and  other  parishes  had  removed  paupers  thither,  and 
received  them  thence;  but  this  did  not  appear  to  have  taken  place  as  between  the  hamlet 
and  the  rest  of  the  parish.  For  several  years  the  poor  had  been  jointly  maintained  in  a  poor 
bouse,  to  which  the  hamlet  and  borough  part  of  the  parish  contributed  in  the  stipulated  pro- 
portion of  five  to  three,  and  the  inhabitants  of  the  hamlet  have  constantly  attended  the  ves- 
try meetings  of  the  pariab i ;  the  inference  is,  that  they  may  reap  the  benefit  of  this  statute ; 
Bex.  v.  Novell,  4  T.  R.  368. 


OVERSEERS.— For  what  Place*.  39 

ed  two  or  more  overseers  within  every  township  and  village  respectively.  Pre- 
cinct is  a  word  of  ambiguous  signification  ;  it  is  not  a  boundary  of  any  power 
of  any  parish  or  vill ;  it  may  be  more  than  a  parish,  or  may  be  less.  If  it 
were  a  parish  or  Till  by  reputation,  it  might  have  been  good,  Cro.  Car.  92.  394  ; 
but  the  Court  cannot  intend  this  precinct  to  be  a  vill,  and  the  words  of  the 
statute  ought  to  be  pursued. 
6.     Pkaxt  v.  Wbstgabth.  H.  T.  1766.  K.  B.  3  Burr.  1610.  S.  P.  Rex  v.  And  to  di. 

Nbwsll.  4  T.  R.  266.  JaMntodSs- 

Upon  showing  cause  against  a  mandamus  to  appoimt  four  overseers  for  the  |rict^   it  is 
whole  parish  of  Stanhope,  in  the  county  palatine  of  Durham,  the  question  was,  essential, 
whether  the  several  districts  within  it  were  one  entire  parish,  township,  and  vil-  1st.  It  could 
lage,  within  the  intent  and  meaning  of  the  several  statutes  made  for  the  relief™'  c°Q*ist 
of  the  poor,  and  for  that  purpose  have  had,  and  of  right  ought  to  have,  one  moj^  vjJ£ 
joint  appointment  of  overseers  of  the  poor,  for  the  joint  relief  and  mainte-  Qr  town. 
nance  of  the  poor  in  and  throughout  the  parish  ;  or  whether  the  said  several  ships ;  2nd. 
districts,  being  divided  into  six  separate  constableries,  constituted  four  distinct  Th*'  the 
and  separate  townships  or  villages  within  the  intent  and  meaning  of  13  &  14  ^^the 
Car.  2.  c.- 12.  8.  21.  wise  con- 

Per  Cur.  To  divide  a  parish  into  districts  it  is  essential :  1st.  It  should  veniently 
consist  of  two  or  more  vil  Is  or  townships  ;  and  2nd.  That  the  parish  cannot  enjoy  the 
otherwise  conveniently  enjoy  the  benefit  of  the  43  Eliz.  bifn^qtw 

7.     R«x  v.  Inhabitants  of  Leigh.     T.  T.  1790.  K.  B.  3  T.  R.  748.       me  4d  ***' 
Butler,  J.     Before  a  parish  can  be  subdivided  into  smaller  districts  for  the  Jjw* w°rd 
maintenance  of  their  poor,  it  must  appear  that  they  cannot  have  the  benefit  °f  jl^fST 
the  43  of  Eliz.     But  it  is  material  to  consider  the  meaning  of  the  phrase,  that  ratc  meaM 
a  parish  cannot  reap  the  benefit  of  that  statute  ;  it  does  not  mean  that  it  be  ab-  Dot  impossi- 
solutely  impossible  for  them  to  maintain  their  own  poor,  as  a  parish,  for  that  hie,  but  in. 
would  not  be  the  case,  even  if  the  parish  were  100  miles  in  circumference  ;  but  C0I*ven" 
that  it  is  inconvenient  for  them  so  to  do.  ien ' 

8.     Lam  v.  Cobham.  M.  T.   1806.  K.  B.  3  Smith,  1  ;  S.  C.  7  East,  1.       [    5S  ] 
The  whole  was  turned  upon  the  validity  of  a  rate  for  the  relief  of  the  poor  of  ^d  where 
the  parish  of  Wolkingham,  which  was  made  generally  for  the  whole  of  the  pa-  J^ctTof  a 
rish,  and  whether  such  rate  was  valid  for  the  town  and  parish  of  Wolkingham,  pariab,  be. 
Berks,  and  Wilts,  it  being  contended  that  the  Wiltshire  liberty  should  be  rated  ing  in  seve- 
separately.     From  time  whereof,  &c,  until  the  year  1772,  the  parish  of  Wolk-  ral  coun- 
ingham,  consisting  of  three  parts,  the  one  part,  being  the  vill  or  borough,  tie8*+  Dv 
the  other  that  part  of  the  parish  of  Wolkingham  which  lies  in  the  county  JIS"^6™^- 
of    Berks,  and  the  third  that  part  which  lies  in  the  county  of  Wilts.     Up  to  pointing 
1773,  there  were  four  overseers  and  four  constables  for  the  distinct  parts,  overseers 

and  the  rates  also  were  distinct.     In  1773,  two  parts  came  to  a  resolution  tofo/  upwards 

r  of  thirty 

•  The  two  districts  of  which  a  parish  consisted  had,  from  the  45  Eliz.  down  to  the  13  &  yea![  V  ^e 
14  Gar.  2.  maintained  their  poor  jointly,  and  at  the  time  of  the  passing  of  the  latter  act,  m?  ?  7 
agreed  to  separate  in  the  maintenance  of  their  poor,  and  that  separate  overseers  should  be  .*?      ?"  TI 
appointed,  upon  condition  that  the  rateable  property  in  the  parish,  whether  situated  in  the    .  '  **  ~*~ 
one  or  the  other  district,  should  be  rated  where  the  occupiers  resided ;  in  consequence  °Ongt-*n 
that  agreement,  they  had  ever  since  uniformly  maintained  their  poor  separately,  and  had  had  !£    h      fi 
separate  overseers,  constables,  Ac.    Held  that  this  clearly  showed  that  the  parish,  at  the  "j6  jjenent 
time  of  the  agreement,  could  not  reap  the  mil  benefit  of  the  statute  of  Eliz.  and  that,  there-  °? 
fore,  the  separation  of  two  districts  was  valid,  and  that  an  appointment  of  overseers  for  the     atute* 
whole  parish  was  now  bad.    Held  also  that  the  agreement  consisted  of  two  distinct  parts, 
and  that  the  invalidity  of  the  latter  part  as  to  the  rating  property  not  situate  within  the  dis- 
trict rated  did  not  affect  the  question  in  the  former  part ;  Rex  v.  Walsall,  2  B.  A  A.  157. 

t  By  43  Eliz.  c.  2.  if  a  parish  extends  into  more  counties  than  one,  and  a  part  be  within 
the  liberties  of  a  corporate  place  and  part  without,  the  justices  of  every  county,  and  the 
bead  officers  of  such  place  corporate,  shall  intermeddle  only  within  their  liberties,  and  not 
any  further ;  and  every  of  them  respectively  within  their  several  jurisdictions  shall  execute 
the  ordinance  before  mentioned  concerning  the  nomination  of  overseers,  Ac,  and  the  said 
churchwardens  and  overseers,  or  the  most  part  of  them,  of  the  said  parishes  that  do  extend 
into  such  several  limits  and  jurisdictions  shall,  without  dividing  themselves,  duly  execute 
their  office  in  all  place*  within  the  said  parish,  in  all  things  to  them  belonging ;  and  shall 
duly  exhibit  and  make  one  account  before  the  said  head  officer  of  town  or  place  corporate, 
and  one  other  before  the  said  justices  of  peace,  or  any  such  two  of  them  as  is  aforesaid. 


va- 
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Mite,  namely,  that  part  of  the  town  of  Woikmgham  which  lies  m  Berkshire, 
and  that  part  of  the  parish  which  is  in  Wilts.  These,  indeed*  united  together, 
and  made  one  general  rate  for  the  two  parts,  and  also  desired  the  third  pert  to 
join,  but  the  inhabitants  thereof  refused  to  do  so  until  the  year  1 775  ;  when  in 
consequence  of  a  mandamus  to  elect  overseers  for  the  whole  parish  they  com- 
plied. But  this  mandamus  was  obtained  upon  consent  or  fraudulent  collusion, 
without  cause  shown,  and  was  not  deemed  material  by  Baron  Graham.  The 
counsel  for  the  plaintiff  contended,  that  the  agreement  entered  into  by  the  dis- 
tricts of  the  parish  could  not  alter  the  ancient  constitution  of  the  parish.  And 
it  was  shown,  that  the  town  and  the  Berkshire  district,  in  alternate  years,  elect- 
ed two  overseers  out  of  their  separate  districts. 

The  Learned  Judge  said,  that  be  thought  the  agreement  between  the  districts 
was  binding  upon  the  whole  parish,  and  it  brought  back  the  parishes  u  >on  the 
ancient  law  of  the  43  Eliz.  c.  2.  And  the  jury,  thereupon,  found  a  verdict  for 
the  defendants,  which  the  Court  refused  to  set  aside. 


II.     RELATIVE   TO  THE   PERSONS   WHO   ARE,  OR  ARE   NOT, 

BOUND  TO  SERVE.* 
1.    Rn  v.  Stxjbbs.  E.  T.  1788.  K.  B.  2  T.  R.  395. 
Rule  to  show  cause  why  the  order  of  sessions  should  be  quashed  on  two 
The  term    grounds  :  first,  because  one  of  the  persons  appointed  was  a  woman,  who  was 
substantial   incompetent  to  serve  the  office  of  overseer  to  the  poor ,  and,  secondly  because 
[   67  1    there  was  a  want  of  ability  in  the  other  two  persons,  it  being  stated  in  the  case 
household-  that  they  were  poor,  and  therefore  they  did  not  come  within  the  description  of 
*n  means    ^  act  ^  parliament,  namely,  substantial  householders. 

Anient  the  p!T  -^er  ^vr-  The  only  question  then  is,  whether  there  is  any  thing-  in  the  na- 
rish  affords;  ture  of  the  office  that  should  make  a  woman  incompetent,  and  we  think  there 
hence,  a 

-  woman  may     *  By  59  Geo,  3.  c,  12.  s.  6.    "  It  shall  be  lawful  for  his  Majesty's  justices  of  the  peace  ia 
?jbe  an  their  respective  special  sessions  for  the  appointment  of  overseers  of  the  poor,  upon  the  no. 

^overseer;  mination  and  at  the  request  of  the  inhabitants  of  any  parish  in  vestry  assembled,  to  appoint 
any  person  who  shall  be  assessed  to  the  relief  of  the  poor  thereof,  and  shall  be  a  householder 
resident  within  two  miles  from  the  church  or  chapel  of  such  parish ;  or  where  i here  shall 
be  no  church  or  chapel,  shall  be  resident  within  one  mile  from  the  boundary  of  such  parish* 
to  be  an  overseer  of  the  poor  thereof,  although  the  person  so  to  be  appointed  shall  not  be  an 
householder  within  the  parish  of  which  he  shall  be  so  appointed  an  overseer  of  the  poor; 
-and  it  shall  be  sufficient  in  every  such  appointment  to  describe  the  person  appointed  by  his 
name  and  residence  ;  provided  that  no  person  shall  be  appointed  to,  or  be  compellable  to 
serve  the  office  of  overseer  of  the  poor  of  any  parish  or  place  in  which  he  shall  not  be  a 
householder,  unless  he  shall  have  consented  to  such  appointment."  Sect.  7,  enacts  "that it 
shaft  be  lawful  for  the  inhabitants  of  any  parish  in  vestry  assembled  to  nominate  and  elect 
any  discreet  person  or  persons  to  be  overseer  or  overseers  of  the  poor  of  such  parish,  and 
to  determine  and  specify  the  duties  to  be  by  them  executed  and  performed,  and  to  fix  sue! 
yearly  salary  for  the  execution  of  the  said  office  as  shall  by  such  inhabitants  in  vestry  be 
thought  fit ;  and  it  shall  be  lawful  for  any  two  of  his  majesty's  justices  of  the  peace,  and  they 
are  hereby  empowered,  by  warrant  under  their  hands  and  seals,  to  appoint  any  person  or  per* 
sons  who  shall  be  nominated  and  elected  to  be  assistant  overseer  or  overseers  of  the  poor, 
for  such  purposes  and  with  such  salary  as  shall  have  been  fixed  by  the  inhabitants  in  vestry; 
and  such  salary  shall  be  paid  out  of  the.  money  raised  for  the  relief  of  the  poor,  at  such 
times  and  in  such  manner  as  shall  have  been  agreed  upon  between  the  inhabitants  in  vestry 
and  the  respective  persons  so  to  be  appointed ;  and  every  person  to  be  so  appointed  assistant 
overseer  shall  be,  and  he  is  hereby  authorized  and  empowered  to  execute  all  such  of  the 
duties  of  the  office  of  overseer  of  the  poor  as  shall  in  the  warrant  for  his  appointment  be 
expressed,  in  like  manner  and  as  folly,  to  all  intents  and  purposes,  as  the  same  may  be  exe- 
cuted by  any  ordinary  overseer  of  the  poor :  and  every  person  or  persons  so  appointed  shall 
continue  to  be  an  assistant  overseer  of  the  poor  until  he  or  they  shall  resign  such  office,  or 
until  his  or  their  appointment  shall  be  revoked  by  the  inhabitants  of  the  parish  in  vestry  as- 
sembled,  and  no  longer ;  and  it  shall  be  lawful  for  the  inhabitants  of  any  parish,  upon  the 
nomination  and!  election  by  them  of  an  assistant  overseer  or  overseers,  to  require  and  take 
security  for  the  faithful  execution  of  his  or  their  office,  by  bond,  with  or  without  surety  or 
sureties,  and  in  such  penalty  as  they  shall  think  fit ;  and  every  such  bond  shall  be  made  to 
the  churchwardens  and  overseers  of  the  poor,  and  may,  on  any  breach  of  condition  thereof, 
be  put  in  suit  by  and  in  die  names  of  the  churchwardens  and  overseers  of  the  poor  for  ths 
time  being,  by  the  direction  of  the  vestry  or  select  vtotry,  for  the  benefit  of  the  parish,  hi 
taa  manner  herinaftsT  provided." 
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is  not.    There  are  mapy  instances  where,  in  offices  of  a  higher  nature,  they 
are  not  held  to  be  disqualified,  as  in  the  case  of  the  office  of  high  chamberlain, 
high  constable,  and  marshal,  and  that  of  a  common  constable,  which  is  both  an 
office  of  trust,  and  likewise  in  a  degree  judicial.     So  in  the  case  of  the  office  of 
sexton.     As  to  the  case  in  Vin.  Tit.  Poor,  413.  that  is  no  conclusive  authori- 
ty.    It  is  to  be  collected  from  the  case,  that  there  were  other  persons  in  the 
parish  proper  to  serve  ;  and  if  so,  the  Court  held  that  the  justices  had  not  act* 
ed  improperly  in  refusing  to  approve  of  a  woman  where  there  are  a  sufficient 
number  of  men  qualified  to  serve  the  office.     They  are  certainly  more  proper  ; 
but  that  is  not  the  case  here  ;  and,  therefore,  if  there  be  no  absolute  incapaci- 
ty, it  is  proper  in  this  instance  froiri  the  necessity  of  the  case.     And  there  is 
bo  danger  of  making  it  a  general  practice,  for  as  the  justices  are  invested  with 
a  discretionary  power  of  approbation,  it  is  not  likely  that  they  will  approve  of 
such  an  appointment,  where  there  are  other  proper  objects.     As  to  the  other   [   58   ] 
objection,  with  respect  to  the  other  two  persons  appointed,  we  think  there  is 
no  foundation  for  it ;  in  this  instance,  the  word  "  substantial "  is  a  relative 
term.     If  there  were  a  great  many  opulent  farmers,  there  the  appointment  of 
a  day-labourer  might  be  improper  ;  but  here  there  were  no  other  persons  to 
serve.     They  are  both  householders  with  land  annexed  to  their  bouses,  and 
one  of  them  a  proprietor.     No  better  persons  can  be  had  than  the  place  af- 
fords, and  the  want  of  them  is  no  reason  why  the  poor  should  not  be  provided 
lor. 

2.     R«x  v.  All  Sana*'.  M.  T.  1810.  K.  B.  13  East,  143.  B"ta 

The  Court  held  that  a  churchwarden  cannot  be  chosen  overseer.  de^canl*^ 

3.     Rax.  v.  Waxubb.  M.  T.  1799.  K.  B.  8  T.  R.  376.  no"» 

The  question  was,  whether  an  officer  of  the  customs  is  exempted  from  serv-  And  tJw 
ing  the  office  of  overseer  of  the  poor,  though  he  has  not  his  writ  of  privilege  Crown  mag 
at  the  time.  exempt  an* 

Per  Cur.  We  would  not  do  any  thing  which  would  operate  as  a  punish-  officer  of 
ment  upon  the  defendant,  when  it  clearly  appeared  that  he  was  privileged  at  cu»tom»* 
the  time  from  serving  the  office,  and,  therefore,  bad  been  guilty  of  no  offence 
in  refusing  to  take  it,  although  he  happened  not  to  have  his  writ  of  privilege  at 
the  time.  It  was  enough  that  he-  was  in  a  condition  to  have  his  writ  of  privi- 
lege at  the  time,  and  having  since  obtained  it,  there  was  an  end  to  any  further 
argument  upon  the  case. 


III.  RELATIVE  TO  THE  APPOLNTMENT  OF, 

(A)  Time  op.  t 
Rxx.  v.  Justices  of  Dehbysiiire.  T.  T.  1803,  K.  B.  4  East,  143.  The  1* 

Lord  Eilenborough,  C.  J.     The  13  Geo.  3.  c.  78.  is  only  directory  to  the^6-3-0* 
magistrates  to  make  the  appointment  at  the  time  mentioned.     But  there  are  no  pT'ev^^ 
negative  words  to  prevent  them  from  exercising  their  office  in  that  respect,  at    r  59    1 
any  subsequent  time,  if  it  shall  be  necessary.     And  common  sense  requires  appoint- 
that  if  the  appointment  be  not  made  the  first  sessions,  it  should  be  made  after-  ment  of 
wards.  overseers 

after  the  pe* 

•  So,  Clergymen,  Anon.,  1  Bott.  9 ;  Gibs,  Codes,  215— Dissenting  ministers,  *  W.  &  M.  rio<*  P™- 
«.  18 ;  Kenward  v.  Knowles,  WiU.  463;  1  Gibs.  Codex,  215— Members  of  Parliament,  Rex.  •cnbed  by 
v.  Udby,  Cro.  Car.  585;  1  Bott.  8 — Aldermen  of  London  and  justices  of  the  peace,  Rex  v. tne  act»  " 
Gayer,  2  Burr.  245 ;  1  Bott.  9  ;  Ld.  Kenyon,  C.  J.,  in  Rex  v.  Bateman,  2  T.  R.  779— Prac  necessary. 
Using  barristers  and  attorneys,  Rex  v.  Pramx,  Cro.  Car.  389 ;  1  Bolt.  7 ;  1  Nol.  P.  L.  47  ;  el 
lid*  8T.R.  379— Physicians,  stat.  32  Hen.  8.  c.  40 ;  see  1  Bott.  13— Freemen  of  the  Cor. 
poration  of  Surgeons  in  London,  18  Ceo.  2.  c.  15  and  10 — Apothecaries,  6  &  7  W.  3.  c.  4. 
a.  2,  &  3 — Non-commissioned  officers,  &c„  of  the  militia,  42  Geo.  3.  c.  90.  8.  174 — Captains 
in  the  guards,  yeomen  in  ordinary,  officers  in  the  army,  Rex  v.  Gayer,  1  Bott.  9 ;  Rex  v. 
Warner,  8  T.  R.  375 ;  1  Bott.  11— Persons  apprehending  felons,  stat.  10  &  11  W.  3.  c.  23. 
a.  2  ;  and  58  Geo.  3*  c.  70..  s.  2 — Tide  waiters  and  revenue  officers,  are  all  exempt,  1 W.  & 
M.  sess.  1.  c.  18.  s.  7. 

t  Formerly  the  overseers  were  nominated,  early  in  Easter  week  ;  but  by  the  54  Geo.  3.  e. 
91.  the  appointment  of  overseers  of  the  poor,  so  directed  by  the  said  act  of  Queen  Elisabeth 
•hall,  in  eyery  year,  be  made  on  the  25th  day.  of  March,  or  within  fourteen  days  next  after 
the  25th  day  of  March,  in  all  and  every  the  same  manner  as  directed  by  the  said  act  to  be 
made  i»  Easter  week.. 
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(B)  Day  of. 
1.     Rbx  v.  Bridgbwateb.     T.  T.     1774.  K.  B.  Cowp.  139. 
The   nomi-     Upon  showing  cause  why  several  appointments  of  overseers  should  not  be 
nation  must  quashed.     The  case  appeared  to  be :  one  set  of  them  made  an  appointment  at 
not  be  on  a  eigfa  o'clock  on  the  Sunday  morning,  supposing  there  would  be  a  contest  con- 
ay'      cerning  the  priority  of  these  appointments,  which  were  made  soon  after  mid- 
night, and,  perhaps,  all  of  them  bad. 

Lord  Mansfield.     The  conduct  of  the  justices  in  this  case  is  a  shameful 
prostitution  and  abuse  of  their  office,  and  I  wish  any   person  could  be  found 
who  would  undertake  to  prosecute  both  parties.     It  would  have  been  more  for 
the  interest  of  either  side  to  have  waited  for  a  legal  appointment  on  the  Mon- 
day.    I  do  not  know  that  there  is  any  authority   which  says  that  an  appoint- 
ment made  on  a  Sunday  is  good ;  but  it  certainly  is  not  a  day  for  such  pur- 
poses as  these,  and,  therefore,  I  will  not  give  my  sanction  to  any   of  the  ap- 
pointments.    Let  all  the  appointments  be  set  aside,  and  a  mandamus  be  direc- 
ted to  the  justices  to  make  a  new  appointment,  and  let  the  mayor  give  two 
days'  notice  of  the  time  and  place  of  meeting  for  such  new  appointments. 
2.     Rbx  v.  Sbble.  E.  T.  1712.  1.  Nol.  P.  L.  60.  S.  C.  Bott,  P.  L.  24. 
But  several     Two  sets  of  overseers  were  certified  upon  the  same  day  ;  whereupon  it  was 
appoint-       objected  that  both  of  the  appointments  were  for  that  reason  void,  as,  where  two 
men ts  may  informations  on  a  penal  statute  are  made  on  one  day,  both  are  void,  Hob.  206 ; 
the  same      *^  non  allocatur;  for,  although  in  some  judicial  proceedings  the  law  considers 
day,  and      the  day  as  entire  and  knows  of  no  fraction ;  yet  on  a  bond  and  release,  and  many 
that  made    other  things,  that  fraction  does  not  hold ;  and  these  niceties  should  not  be  al- 
*"?*  Pre"     lowed  to  overthrow  such  orders.     If  two  appointments,  each  being  of  a  suffi- 
the  after      c'ent  nut0Der  °f  overseers,  are  made  on  the  same  day,  that  whi^h  is  prior  in 
ones  void.    ^me  *s  g°°d,  and  the  second  is  void. 

(C)  How  MANY. 
Rbx.  v.  Inhabitants  of  All  Saints,  Dbrbt.  M.  T.  1810.  K.  B.  13  East,  142. 
There  must      The  stat.  43  Eliz.  c.  2.  s.  1.  enacts  that  the  churchwardens  of  every  parish, 
be  two  over,  and  four,  three,  or  two  substantial  householders  there,  to  be  nominated  by  the 
feert"^-at     magistrates,  shall  be  overseers  of  the  poor. 

tinct  from        ^€r  ^1<r*     ^  requires  an  appointment  to  be  made  of  two  such  overseers  at 
the  church,  least,  exclusive  of  the  existing  churchwardens,  which  body,  so  constituted,  or 
[  60   ]    the  greater  part  of  them,  are  empowered  to  execute  certain  duties  relating  to 
wardens,      the  poor. 

(D)  Br  whom4 
1.     Rbx  v.  F absent.  H.  T.  1789.  K.  B.  3  T.  R.  38. 
The  two  An  appointment  of  overseers,  under  43  Eliz.  c.  2.  was  signed  by  two  justi- 

justices        ces  separately. 

cannot  seal,    Ashurst,  J.     The  justices,  in  appointing  overseers,  do  not  act  ministerially, 
or  sign  the  j{]e  statute  has  vested  a  discretion  in  them,  and  they  should  act  together, 
ment  sepa-  This  is  not  a  mere  ministerial  act ;  if  it  were,  the  justices  would  have  nothing 
rately.         more  to  do  than  to  confirm  the  appointments  presented  to  them  by  the  parishion- 
ers.   But  they  are  to  exercise  a  discretion  upon  the  subject.    And  a  general  rule 
is  when  an  act  of  parliament  requires  the  concurrence  of  two  magistrates,  they 
should  both  act  together. 
And  where  2.     rex  v.  Great  Marlow.  H.  T.  1802.  K.  B.  2  East,  244. 

onc?  le«ally     After  an  appointment  of  four  overseers  for  a  parish,  by  the  magistrates,  it  ap- 
justices  are  peared  that  one  was  exempt. 

functi  offi-      Per  Cur.     They  Are  fundi  officio,  and  no  other  magistrates  can  afterwards, 
cio.  '  upon  the  claim  of  one  of  the  persons  so  appointed  to  be  exempted,  appoint  an- 

*  The  number  of  overseers  of  any  parish,  exclusively  of  the  churchwardens,  must  not  be 
more  than  four,  nor  fewer  than  two,  except  where  it  is  subdivided  into  townships,  in  which 
case  each  township  may  have  four,  three,  or  two  overseers;  or,  where  a  greater  latitude  is 
given  by  some  special  statute ;  and  no  usage  for  a  greater  or  smaller  number  than  the  stat. 
43  Eliz.  prescribes  will  avail  against  the  strong  and  express  terms  of  the  enactment. 

t  By  43  Eliz.  c.  2.  the  appointment  is  to  be  under  the  hand  and  seal  of  two  or  more  justi- 
ces of  the  peace  in  the  same  county,  whereof  one  to  be  of  the  quorum,  dwelling  in  or  near 
the  smee  parish  or  division  where  the  same  parish  doth  lie. 
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other  in  bis  place.     Bat  the  party  must  appeal  to  the  sessions  to  get  his  dis- 
charge. 

(E)  Manner  of.*  t  4, 

«  „  K)  J°BM  °P  ~  pointment, 

1.     Rkx  v.   Chilvebs  Colton.  M.  T.  1799.  K.  B.  8  T.  R.   178.  S.  P.  RRXthe  name  of 

v.  Severn.  M.  T.  1670.  K.  B.  Sayer,  278.  the  county 

Per  Cur.     It  should  appear  on  the  face  of  the  order,  that  the  justices  who  °*  dlfV^1 
made  it  had  jurisdiction  ;  if  they  had  jurisdiction,  every  fair  presumption  will  ^forth^ 
be  made,  that  they  decided  rightly.     But  if  they  had  not,  the  proceeding  is  a  a-a^  •' 
nullity.     Therefore,  the  name  of  the  county  or  district  should  be  stated.  tjce8  who"*" 

2.  Halton  v.  Chesterfield.  M.  T.  1696.  K.  B.  6  Mod.  322.  .  [   61    ] 

Order  quashed,  because  it  did  not  appear  to  be  made  by  two  justices  of  the  nominate  be 
peace.     It  is  only,  "  Whereas,  complaint  has  been  made  to  us,"  and  so  they  described 
did  not  recite  their  authority  in  the  order.  as  such;  t 

3.  Rex  v.  Doffyn.  M.  T.  1695.  K.  B.  2.  Salk.  474.  ing  within 

An  order  of  two  justices  was  quashed,  because  it  did  not  appear  they  were  their  juris. 
justices  of  the  county,  or  for  the  county,  but  only  residing  in  the  county.  diction  or 

4.  Rex  v.  Sparrow.  M.  T.  1772.  K.  B.  2.  Seas.  Ca.  140.  Dibertyi 

•  It   was   resolved  that  the  justices  in  the  order  need  not  describe  them  as  d^n^enot 
dwelling  in  or  near  the  parish.  them  as 

5.  Rex  v.  Marris.  H.  T.  1792.  K.  B.  4  T.  R.  550.  dwelling  in 

An  order  of  justices  which  appointed  A.,  "being  a  substantial  householder  Pr  ne^  the 
of  the  parish  of  B.,  to  be  overseer  of  the  poor  for  the  hamlet  of  C,  in  the  said  Pan8n*  1 
parish,"  was  confirmed  generally  at  the  sessions  with  costs,  and  being  removed 
into  this  court,  was  affirmed. 

Lord  Kenyon,  C.  J.  As  to  the  objection,  that  is  only  an  appointment  of 
one  overseer.  It  has  never  been  determined,  that  they  must  be  all  appointed 
by  one  instrument. 

6.  Rex  v.  Wymendhajh.  M.  T.  1795.  K.  B.  6  T.  R.  553.  The  apoint- 

Per  Lord  Kenyoftf  C.   J.     The  appointment  must  not  include   more  than  ment  of  two 
four  overseers 

***"*■  •  ^^  iriAv  b©  bv 

7.  Rex  v.  Sheringbroke.  £.  T.  1725.  K.  B.  2  Ld.  Raym.  1394.  separate  in- 

An  order  of  justices  of  the  peace,  made  for  appointing  the  defendant  over-  struments ; 
seer  of  the  poor,  being  removed  into  this  court  by  certiorari,  was  quashed  upon  but  must  not 
motion ;  because  it  did  not  appear  by  the  order  that  the  defendant,  Shering-  &PPomt 
broke,  was  a  substantial  householder,  which  is  expressly  required  by  the  words  four>  being 
of  the  act  of  43  Eliz.  c.  2.  substantial 

household- 

*  An  appointment  contrary  to  the  mode  described  by  43  Eliz.    is  void ;  see  Rex  v.  Far-  era  ;§ 
rant,  H.  T.  1789,  K.  B.  8  T.  R.  38. 

t  Together  with  the  number  of  justices  by  whom  the  nomination  was  made,  since  43  Eliz. 
requires  at  least  two. 

t  Though  it  is  not  necessary  to  say  of  the  peace  of  our  lord  the  king.  But  it  seems  in- 
sufficient  to  say  merely  justices  of  the  county,  without  describing  them  to  be  of  the  peace. 
9  Haw.  c.  8.  s.  39. 

0  Though  it  must  appear  one  was  of  the  quorum ;  see  26  Geo.  3.  c.  27. 

$  Where  any  one  of  the  overseers  appointed  is  not  such  a  householder,  but  is  a  house- 
holder resident  out  of  the  parish  or  township,  59  6.  3.  c.  57.  s.  36 ;  it  is  sufficient  to  describe 
the  person  appointed  by  his  name  and  residence  ;  but  when  he  is  resident  within  the  parish  or 
township,  it  seems  stiU  requisite  to  pursue  the  whole  form ;  in  this  case,  principal  inhabitants 
is  an  insufficient  description,  Rex  v.  Sheringbroke,  2  Ld.  Raym.  1394 ;  1  Bott.  4 ;  Rex  v. 
Carle,  cited  1  Bott.  5  ;  it  is  proper  to  say,  householders  in  the  parish  of  E.;  or,  if  the  name 
of  the  parish  and  of  that  parish  only  have  occurred  before  in  the  same  instrument,  then  at 
least  to  say  householders  there,  Rex  v.  Weobly,  2  Stra.  1261 ;  1  Bott.  4 ;  and  the  descrip- 
tion of  the  appointees  roust  be  in  the  body  of  the  appointment,  and  will  not  be  sufficient  if 
inserted  only  in  the  direction  of  the  foot  of  it ;  Rex  v.  Weobly.  If  the  place  be  a  pariah,  it 
must  be  called  a  parish,  and  if  a  township,  it  must  be  called  a  township  or  a  village,  those 
being  the  terms  used  by  statute  :  or  which,  in  the  common  acceptation,  is  synonymous  to  a 
hamlet  or  rill ;  Rex  v.  Morris,  4  T.  R.  550 ;  1  Bott.  23.  Those  descriptions  cannot  be  sup* 
plied  by  intendment,  and  are  so  strictly  required,  that  the  order  will  be  void  if  the  township 
be  designated  as  such  only  under  an  alias,  as  the  precinct  of  the  Tower,  otherwise  called 
the  parish  of  St.  Peter's,  ad  vinculo*  Rex  v.  Severn  and  Arnold,  Say.  278 ;  1  Bott.  4. 
When  the  appointment  is  for  a  township,  it  is  not  sufficient  that  the  overseer  appointed  be  a 

vol,  xin.  « 


44  OVERSEERS.— Of  the  Refusal  to  act. 

[  62  ]  8.  Rbx  v.  Holling.  M.  T.  1766.  K.  B.  3  Burr.  1905. 

As  over*  Order  of  justices  appointing  the  defendants,  overseers  of  the  poor  of  St. 

seers  for  the  Andrew's,  Holborn,   above   the  Bars,  and  St.  George  the  Martyr.      It  was 
present        objected,  that  this  is  not  an  appointment  under  the  stat.  of  43  Eliz.  c.  2.  being 
for  this  present  year  1766. 

Mr.  Justice  Aston  concurred  with  Lord  Mansfield,  add  said,  that  if  the  con- 
struction may  be  taken  two  ways,  one  of  them  making  the  order  good,  the 
other  making  it  bad,  we  should  take  it  in  the  sense  that  would  make  it  good. 

(G)  Op  the  refusing  to  act. 
1.  Rex  v.  Jones.  E.  T.  1772.  K.  B.  2  Stra.  1146  ;  S.  C.  2  Sess.  Ca.  187. 
An  indict-       The  defendant  was  indicted  for  not  taking  upon  him  the  office  of  overseer 
ment  lies     0f  fae  poor,  upon  a   regular  appointment ;    upon  demurrer  it   was  objected, 
against  an    ^^  flg  ne  wag  to  tajte  no  oatn>  amj  tne  43  £j^z   c    g    na(j  inflicted  pecuniary 

refusing  to  penalties  for  neglect  of  duty,  to  be  recovered  in  a  summary  way,  he  could  not 
take  upon    be  indicted. 

him  the  of-  Sed  Per  Cur.  Those  penalties  are  for  neglect  of  duty  when  he  is  the  officer  ; 
ficc**  whereas  this  indictment  says,  he  has  obstinately  refused  to  take  the  office  upon 

him.     The  disobeying  an  act  of  parliament  is  indictable  upon  the  principle  of 

the  common  law. — Judgment  for  the  King. 
[  63   ]  2;     Rex  v.  Burdek  T.  T.  1792.  K.  B.  4  T.  R.  478.  S.  P. 

But  an  in va-  Rex  v.  Pardy.  1  Bott,  P.  L.  339. 

lidity  in  the  Indictment  that  the  deiendant  was  appointed  overseer  of  the  poor  of  the 
appoint-  parish  Qf  A.,  and  that  he  afterwards  refused  to  take  the  said  office  of  overseer 
good  an-  °f  ^e  parish,  to  which  he  was  appointed,  the  Court  held  it  good  on  the  de- 
swer  to  murrer.  Aliter,  if  the  appointment  had  been  bad,  because  it  would  have  been 
such  an  in-  an  answer  to  the  indictment. 

dictment.  £jj)  Validity  of,  how  questioned. 

An  appeal  i.     Rex  v.  Inhabitants  op  Stamford  Hill.  M.  T.  1821.  K.  B. 

todwaat-  4  M.  &  S.J378. 

thcTon^y  n°  The  Court  said,  aft  appointment  by  two  justices  of  overseers  of  the  poor  may 
mode  of  be  removed  in  the  Court  of  K.  B.  by  certiorari^  without  appealing  against  it 
questioning  to  the  quarter  sessions  :  and  the  Court  will  go  into  the  question  upon  affidavit, 
the  validity  whether  the  place  for  which  the  appointment  is  made  be  a  township  or  Vill ; 
pointment  an<*  ^  **  appear  by  the  affidavits  that  it  is  not,  and  be  not  stated  to  be  such, 
of  over-  or  that  '*  ™  reputed  to  be  such,  the  court  will  quash  the  appointment, 
seers;  it  2.     Rex  v.  Great  Maslow.  M.  T.  1802.  K.  B.  2  East,  244. 

may  be  re-  per  Cur.  On  appeals  relative  to  appointments,  the  sessions  may,  if  it  have 
"rtiSr  ***  any  doubt,  reserve  a  case  for  the  opinion  of  the  Court  of  K.  B.  Besides 
into  K.  B.    which,  a  party  having  a  right  of  appeal,  may,  either  without  exercising  that 

and  there 

quashed,   if  householder  in  the  parish  of  which  that  township  is  a  district ;  he  must  also,  unless  where 

invalid  'not'th*  appointment  is  under  59  Geo.  3.  c.  12.,  be  a  householder  in  that  particular  township ; 
only  for  de-  but  if  he  be  described  in  the  appointment  merely  as  a  householder  in  the  parish,  he  shall 
fects  on  the  be  intended  a  householder  in  the  vill  for  which  he  is  appointed ;  Rex  v.  Morris,  4  T.  R.  550; 
face  of  it,  1  Bott.  *>•  The  words  "in  the  said  county,"  are  necessary  to  show  that  the  parish  is  in  the 
but  for  those  8amc  county  for  which  the  justices  have  previously  stated  that  they  are  acting ;  Rex  v. 
disclosed  by  Houlditch,  1  Bott.  68.  The  appointment  should  also  state  them  to  be  overseers  of  the  poor 
affidavit.  0I" tne  sai<*  parish  or  township,  see  1  Bott.  P.  L.  4 ;  together  with  the  churchwardens  thereof; 
see  1  B<4t.  P.  L.  3. 

*  Or  one  next  ensuing  the  date  hereof;  Rex  v.  Stubbs,  2  T.  R.  395.  The  justices  must 
also  sign  the  appointment ;  and  it  has  been  generally  considered  requisite,  not  only  that  the 
justices  sign  and  seal,  but  that  their  signing  and  sealing  be  in  each  other's  presence  ;  for 
the  function  is  not  ministerial  merely,  like  the  allowance  of  a  rate,  but  judicial ;  and  it  is  fit, 
therefore,  that  the  magistrates  confer,  and  that  the  result  of  their  conference  be  the  ground 
of  their  determination.  Indeed,  it  is  a  general  rule  that,  where  the  statute  requires  the 
concurrence  of  two  magistrates,  they  should  both  act  together,  Rex  v.  Arnold,  1  Stra.  101 ; 
1  Bott.  16 ;  Rex  v.  Great  Marlow,  2  East,  246 ;  1  Bott.  18 ;  Rex  v.  Forrest,  3  T.  R.  38 ; 
1  Bott.  17. 

t  It  would  be  probably  necessary  on  such  an  indictment  to  prove  that  he  had  received 
notice  of  his  appointment,  for  such  notice  is  requisite  even  to  warrant  a  conviction  before  two 
justices  in  two  penalties  under  43  Eliz.  for  neglect  of  his  office,  where  the  notice  seems  the 
less  important,  inasmuch  as  such  a  conviction  must  allege  the  defendant  to  have  accepted 
the  office,  which  implies  that  he  must  have  had  notice ;  Rex  v.  Harman,  1  Bott.  335. 
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right,  or  after  having  exercised  it  unsuccessfully,  remove  the  appointment  Into 
the  Court  of  K.  B.  by  certiorari^  and  move  that  it  be  quashed,  at  any  time  be* 
fore  tne  expiration  of  the  year  for  which  it  was  made  ;  but,  it  seems,  not  after- 
wards. Upon  which  the  Court  will  go  into  the  consideration,  not  only  of  defects 
on  the  lace  of  the  appointment,  but  of  extrinsic  matters  appearing  by  affidavit. 

IV.  RELATIVE  TO  THE  DUTIES  OF. 

(A)  In  general.  * 

(B)  In  fabticulab.  [  64   ] 
(a)   To  meet  once  a  month,  t                                             Formerly  if 

(b)  To  apprehend  pregnant  women.  }  **  overseer 

(c)   To  account.     See  also  ante,  vol,  v.  p.  445.  tit.  Churchwardens.  9\ not  re- 

1.     Rex.  v.  Goodcheap.  H.  T.  1796.  K.  B.  6  T.  R.  169.  hTmself 

Per  Cmr.     The  accounts  of  the  overseer  of  the  poor  should  be  settled  at  whilst  in  of. 
the  end  of  the  year ;  and  if  the  person  be  appointed  an  overseer  for  four  sue-  fice,  he  lost 
cessive  years,  and  do  not  make  any  rate  in  the  three  first  to  reimburse  himself  ^Jateve^e 
in  what  be  expends  in  those  years,  he  cannot  in  the  fourth  make  a  rate  for  that     vanced  » 
purpose. 

2*     Rxx  v.  Wavem,.  E.  T.  1779.  K.  B.  1  Doug.  116. 
This  was  a  rule  to  show  cause,  why  a  rate  for  the  relief  of  the  poor  of  the  *"**  ev?n 
parish  of  Effingham,  in  the  county  of  Surrey,  and  an  order  of  sessions  con*  SToiHcsi •  h 
firming  the  rate,  should  not  be  quashed,  on  the  ground  that  the  parties  apply-  cannot 
ing  for  the  rule  were  overrated  and  overcharged.     The  court  of  quarter  ses-  make  a  rate 
•ions  had  refused  to  state  a  special  case  ;  but  the  counsel  for  the  appellants,    [  66   ] 
being  of  opinion  that  the  rate  would  appear  to  be  bad,  from  the  title,  they  re-  expressly  to 
moved  it  by  certiorari  into  this  court,  and  obtained  the  present  rule.     The  title  J?imb|"Je 
of  the  rate  was  as  follows  :  "  Surrey,  to  wit.  An  assessment  on  all  and  every  the    mse 

*  By  stat.  17  Geo.  3.  c.  38.  s.  15.  overseers  of  the  poor,  within  every  township  or  place, 
where  there  are  no  churchwardens,  shalf  from  time  to  time  do,  perform,  and  execute,  all 
and  every  the  acts,  powers,  and  authorities,  concerning  the  relief  of,  and  other  matters  and 
things  relating  to,  the  poor,  as  churchwardens  and  overseers  of  the  poor  may  do.  The  stat. 
2  A  3  Anne,  c.  6.  s.  3.  respecting  apprentices  to  the  sea  service  had  also  given  to  the  over- 
seers of  townships  all  the  powers  which  it  entrusted  to  churchwardens  or  overseers  of  a 
parish ;  and  the  stat.  51  Geo.  3.  c.  80.  and  54  Geo.  3.  c.  107.  legalise  instances  where  the 
execution  would  otherwise  have  been  defective  in  respect  of  the  number  or  authority  of  the 
officers  executing  it.  The  general  duties  and  powers  of  overseers  are  declared  by  stat.  43 
Eli*,  c  2.  s.  1  &  2.  which  enact,  that  the  churchwardens  and  overseers,  or  the  greater  part 
of  them,  shall  take  orders  from  time  to  time,  by  and  with  the  consent  of  two  or  more  such 
justices  of  peace,  as  aforesaid,  for  setting  to  work  the  children  of  all  such  whose  parents  shall 
not,  by  the  said  churchwardens  and  overseers,  or  the  greater  part  of  them,  be  thought  able 
to  keep  and  maintain  their  children ;  and  also  for  setting  to  work  all  such  persons,  married  or 
unmarried,  having  no  means  to  maintain  them,  and  no  ordinary  and  daily  trade  of  life  to  get 
their  living  by ;  and  also  to  raise  weekly  or  otherwise,  by  taxation  of  every  inhabitant,  par- 
son, vicar,  and  others,  and  of  every  occupier  of  lands,  houses,  tithes  impropriate,  impropria- 
tions of  tithes,  coal  mines,  or  saleable  underwoods,  in  the  said  parish,  in  such  competent 
sum  and  sums  of  money  as  they  shall  think  fit,  a  convenient  stock  of  flax*  wool,  thread,  iron, 
and  other  necessary  wares,  and  stuff  to  set  the  poor  on  work ;  and  also  competent  sums  of 
money  for  and  towards  the  necessary  relief  of  the  lame,  impotent,  old,  blind,  and  such 
other  among  them  being  poor  and  not  able  to  work ;  and  also  for  putting  out  of  such  child- 
ren to  be  apprentices,  to  be  gathered  out  of  the  some  parish,  according  to  the  ability  of  the 
same  parish,  and  to  do  and  execute  all  other  things,  as  well  for  the  disposing  of  the  said 
stock  as  otherwise  concerning  the  premises,  as  to  them  shall  seem  convenient. 

t  By  the  43  Eliz.  c.  2.  s.  2.  overseers  shall  meet  together  at  the  least  every  month  in  the 
church  of  the  said  parish,  upon  the  Sunday,  in  the  afternoon  after  divine  service,  there  to 
consider  of  some  good  course  to  be  taken,  and  of  some  meet  order  to  be  set  down  in  the 
premise. 

X  When  an  unmarried  woman  is  pregnant,  the  overseers  should,  provided  she  voluntarily 
consent,  take  her  before  a  magistrate,  in  order  that  she  be  examined  and  swear  by  whom 
she  is  with  child  ;  and  on  such  examination,  the  magistrate  will,  at  the  request  of  the  over- 
seer, issue  a  warrant  to  apprehend  the  reputed  father.  If  she  refuse  to  appear  before  the 
magistrate  she  cannot  be  compelled  to  do  so  until  one  month  after  she  is  delivered ;  after 
that  period  she  may  be  apprehended  on  a  warrant  obtained  for  the  purpose  ;  and  if  she  re- 
fuse to  swear  it  to  the  father  of  the  child,  she  may  be  committed  to  the  house  of  correction ; 
6  Geo.  4.  c.  31 ;  49  Geo.  3.  c  68. 

I  By  stat.  17  Geo.  2.  c.  38.  s.  11.  the  succeeding  overseers,  by  levying  and  getting  in  the 
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occupiers  of  lands  and  houses  in  the  parish  of  Effingham,  for  the  necessary 
relief  of  the  poor,  and  towards  payment  of  money  borrowed,  for  repairing  and 
re-building  the  workhouse." 

Buller,  J.      This  rate  imports  to  be  made   for  two  purposes,  and  we  are 
desired  to  consider  it  as  only  made  for  one.     I  conceive  that  a  rate  cannot  be 
made  for  money  borrowed,  even  though  within  the  year. 
3.  The  Mayor  v.  Churchwardens  of  Northampton.  T.  T.  1689.  K.  B. 

Carth.  152.        x 
If  the  over-     The  mayor  committed  the  churchwardens,  as  overseers  of  the  poor,  for  refu- 
8*®£™notsing  to  account,  and  the  warrant  of  commitment  concluded  "until  they  be  duly 
they  maybedischarged  according  to  law/' 

committed ;     The  Court  held  the  commitment  void  ;    because  the  warrant  ought  to  con- 
clude, "there  to  remain  until  they  shall  account,  as  the  statute  doth  appoint." 
4.  Rex  v.  Justices  6f  Middlesex.  H.  T.  1746.  1  Wife*  125. 
And  if  jus.     A  mandamus  was  moved  for,  to  be  directed  to  the  justices,  to  swear  W.  C, 
tices  refuse  jate  overseer  of  the  poor  of  St.  Andrew's  and  St.  George  the   Martyr,  to  the 
overseers  to trutn  °^  ms  account,  upon  an  affidavit  made  by  C.  that  he  had  delivered  in  an 
their  ac      account  to  the  justices,  and  was  ready  to  swear  to  the  truth  thereof,  but  that 
counts,  a     they  had  refused  to  swear  him.     On  behalf  of  the  justices  it  was  objected,  that 
mandamus   the  account  consisted  of  gross   sums,  and    that  the  justices   asked  him  some 
leB#  questions  touching  the  particulars,  which  he  refused  to  answer,  and  therefore 

they  refused  to  swear  him  to  his  account. 

Per  Cur.     A  mandamus  is  a  matter  of  course,  and  we  cannot  refuse  to  grant 
it.     If  the  justices  have  any  legal  objection,  they  may  return  it  upon  the  man- 
damus ;  and  if  any  person  think  himself  aggrieved  by  the  account,  he  may  have 
.  his  remedy  by  appeal. 
See  ante,  tit.  Mandamus. 
But  the  5.  Rex  v.  James.  H.  T.  1816.  K.  B.  2  M.  &  S.  321. 

Court  of  K.     Objection  being  taken  to  an  order  of  sessions, 

on  ^removal  ^e  Court  interposed,  by  inquiring  if  there  was  any  objection  to  the  order 
of  an  order  uPon  tne  face  °f li  >  f°r  otherwise  the  Court  would  not  go  into  the  overseers' 
of  sessions,  accounts  upon  affidavit.  The  sessions  was  the  proper  forum  for  deciding  such 
allowing  matters ;  the  time  of  the  Court  would  otherwise  be  absorbed  in  taking 
overseer's    parigh  accounts. 

[66  1  6'  Rbx  v-  Glym-  H-  T-  1814«  K.  B.  2  M.  &  S.  323.  n. 

which  is  Upon  a  rule  to  show  cause  why  an  order  of  sessions,  confirming  the  accounts, 

good  on  the  should  not  be  quashed.  The  order  in  question  appeared  to  be  as  follows  :— 
face  of  it,  Upon  the  appeal  of  G.  against  the  accounts  of  H.  and  W.,  overseers,  whereby 
go  into  the  oe  the  said  G.  objected  to  the  sum  of  12/.  10*.  id  the  said  accounts  paid  to 
thTac-0  ^'  as  a  ^l*^  >  *t  **  ordered  that  the  said  accounts  be  considered.  After 
counts  on     argument, 

affidavit ;  Lord  EUenborough,  C.  J.  said :    This  rule  may   be  enlarged,  subject  to  a 

unless  it  ap-  case,  to  be  stated,  as  to  what  the  grounds  for  the  allowance  were,  that  we  may 
BaUn^^as  ascertam  tnat  ^e  sak'J  w*8  not  meant  as  a  pension  to  the  overseers,  which 
been  allow.  ^e  *aw  w^  not  allow.  We  have  no  doubt,  on  the  face  of  the  order,  that  he 
ed  to  one  of  has  no  title  to  a  salary  for  any  meritorious  services,  or  for  any  services  at  all ; 
the  wrer-      but  we  would  wish  to  relieve  the  parties,  if  it  has  been  paid  in  reality,  for  the 

arrears  of  any  rate  which  their  predecessors  made,  but  from  refusal  or  neglect  of  the  party 
rated  were  unable  to  get  in,  might  and  still  may  reimburse  the  advances  of  those  predeces- 
sors to  the  extent  of  the  arrears  so  got  in.  And  now  by  stat.  41  Geo.  3.  c.  23.  it  is 
made  lawful  to  reimburse  all  sums  which  the  preceding  officers  may  have  advanced  dur- 
ing a  time  when  no  rate  has  been  made,  or  where  an  appeal  has  been  depending,  by 
which  the  whole  rate  might  be  affected.  So  that,  unless  the  nonpayment  of  the  rate  have 
have  arisen  from  the  remissness  of  the  officers  themselves  (which  being  no  neglect  or  re- 
fusal of  the  party  rated,  comes  not  within  17  Geo.  2.  c.  38.  s.  11.  or  unless  the  officers 
having  made  and  collected  the  rate,  have  been  imprudent  enough  to  assess  it  too  low, 
in  which  event  the  relief  given  by  4  Geo.  3.  c.  23.  s.  9.  would  not  be  applicable ;  the 
proper  advances  made  by  parish  officers  seem  now  secured  to  them,  notwithstanding  any 
accident  by  which  they  may  have  been  prevented  from  repaying  themselves  during  their 
year. 


seers. 
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maintenance  and  keeping  of  the  poor.     Perhaps  the  best  way  will  be  to  quash 
the  order,  and  remit  the  case  to  the  sessions  to  re-hear  the  appeal. 
7.  Rnx  v.  Justices  of Somsbsbtshibs.   M.  T.  1734.  K.  B.  2  Stra.  992  ; 

S.  C.  1  Bott.  P.  L.  311 ;  2  Nol.  P.  L.  367. 
Mandamus  to   the  justices  to  grant  a   warrant  for  levying  30/.  17*.    lid., The  over- 
being  the  balance  of  the  last  overseers'  account  in  their  hands.     They  return,  fleer8hmllfl 
that  true  it  is  that  there  was  such  a  balance,  but  that  the  vestry  had  ordered  f*^ce  ®ver 
them  to  retain  it,  and  employ  an  attorney  to  sue  for  some  charity  money,  and  to  their  sue- 
get  it  laid  out  for  the  benefit  of  the  poor.     That  one  Y.  was  so  employed,  and  ceraore. 
the  balance  exhausted  in  fees,  and  that  the  overseers  had   engaged  to  pay  Y., 
and  for  that  cause  they  had  refused  to  grant  the  warrant. 

Per  Cur.  There  must  go  a  peremptory  mandamus  ;  for  the  statute  says, 
the  balance  shall  be  paid  over  to  the  new  overseers,  under  a  penalty  ;  and  it  is 
not  in  the  power  of  the  vestry  to  dispense  with  the  statute. 

8.  Rex  v.  Eogimtoh.  T.  T.  1786.  K.  B.  1  T.  R.  367. 
The  defendant  had  received,  as   overseer  of  the  poor,   41.   previous  to  his  ^ltnin 
bankruptcy,  which  was  on  the  5th  of  December,  1785,  but  his  accounts  were^"    9^er 
not  made  out  till  the  Easter  following,  and  he  had  afterwards  been  committed  the  end  of 
to  gaol  by  two  justices  for  not  paying  over  the  4/.,  as  the  balance  of    his   ac-  the  year ; 
counts.     A  rule  was  obtained  to  show  cause  why  he  should  not  be  discharged, 
on  the  ground  that  this  sum  was  a  debt  existing  previous  to   the  bankruptcy, 
and  might  have  been  proved   under  the  commission,  and   the  defendant  had 
since  obtained  his  certificate.     And  it  was  insisted,   that   when    the  accounts 
were  delivered  in  it  appeared  that  the  sum  was  received  antecedently  to  the 
bankruptcy,  and  might  have  been  ascertained  by  any  parishioner,  so  as  to  have 
enabled  them  to  have  proved  it  under  the  commission. 

Lord  Mansfield,  C.  J.  This  money  was  deposited  in  the  defendant's  hands 
for  the  use  of  the  parish,  which  they  had  no  right  to  call  for  till  a  fortnight 
after  Easter,  1786  ;  therefore,  till  that  time  he  was  entitled  to  return  it.  But  [  67  ] 
this  debt  only  arises  upon  the  defendant's  conversion  of  it  to  his  own  use, 
which  is  not  till  after  the  bankruptcy.  Therefore  the  defendant  is  not  entitled 
to  be  discharged. 

But  see  6  Geo.  4.  c.  16. 
9.  Rex  v.  Cakteb.  E.  T.  1791.  K.  B.  4  T.  R.  246  ;  S.  C.  1  Bott.  P.  L. 

314  ;  S.  C.  2  Nol.  P.  L.  356. 
On  an  appeal  against  the  allowance  of  the  accounts  of  R.,  an  overseer,  the  And  two 
sessions  disallowed  several  items  in  the  account,  but  the  order  of  sessions  did  justices 
not  proceed  to  direct  R.  to  pay  that  sum  over  to  the  succeeding  oTerseers.^6"* 
On  R.'s  subsequent  refusal  to  pay  over  this  sum,  an   application   was  made  to  ment  0f  ^0 
two  of  the  defendants,  as  magistrates,  desiring  them  to  enforce  payment  under  balance  af- 
the  43  Eliz.  c.  2.  s.  2.  4.  and  17  Geo.  2.  c.   38.  s.    3  ;    but  they,  conceiving  ter  appeal, 
they  had  no  authority  to  act,  declined  ;  whereupon  a  rule  was  obtained,  requir-  lnouSn  tn<j 
ing  them  to  show  cause  why  a  mandamus  should  not  issue  to  compel  them  to  not  make 
proceed  against  R.  for  refusing  to  pay  over  the  balance  in  his  bands.  any  order 

Per  Cur.    These  justices  have  jurisdiction  in  this  case.     The  effect  of  the  for  pay. 
appeal  was  the  ascertaining  the  quantum  of  the  arrears,  and  then   the  statute  ment- 
attaches,  and  enables  the  magistrates,  out  of  sessions,  to  enforce  the  payment 
of  the  balance. 

10.  Rbx  v.   Justices  op  Newark.  M.  T.    1816.  K.   B.  Cited  Burn.  J.  tit. 
Poor,  190.  S.  P.  Rex  v.  Colchester.  E.  T.  1820.  K.  B.  5  B.  &  A.  536. 
This  was  a  rule  calling  on  the  defendants  to  show  cause  why  a  mandamus  An  "PP6*1 
should  not  issue,  commanding   them  to  show  cause  why  continuances  should  overseers* 
not  be  entered  to  the  next  general  quarter  sessions,  on  the  appeal  of  some  of  accounts 
the  parishioners  of  E.  L.  against  the  allowance  of  the  accounts  of  one  of  the  must  be  to 
overseers  of  the  poor  of  that  parish,  and  at  such  sessions  to   hear  and  finally the  next 
determine  the  matter  of  the  said  appeal.      It  appeared  from  the  affidavit  on  g^Mionji.* 

*  Formerly  a  different  rule  dbtained ;  Rex  v.  Burdett,  9  Stra.  983 ;  Holt,  306;  2  Nol. 
365.  Where  overseen'  accounts  were  not  allowed  till  the  last  day,  that  an  effectual  notice 
of  appeal  to  the  then  next  aessioiM  could  have  been  given,  and  it  did  not  appear  when  the 
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which  the  rule  was  obtained,  that  the  overseer's  accounts  had  been  allowed  by 
two  justices  a  considerable  time  before  the  Epiphany  sessions,  1816  ;  so  tmjt 
the  appellants  might  have  appealed  to  that  sessions,  if  they  had  thought  fit,  but 
no  appeal  was  entered  until  the  Easter  sessions,  when  the  Court  dismissed  it, 
on  the  ground  that  it  should  have  been  entered  at  the  preceding  Epiphany 
sessions. 

[  68   ]  

V.  RELATIVE  TO  THE  RIGHTS  OF. 
The  over-  RBX  v.  Stoke  Goldino.  M.  T.  1817.  K.  B.  1  B.  &  A.  173. 

seers  have  ^0  indenture  of  apprenticeship  made  in  1797,  having  been  signed  only  by 
riffht^o&the  one  overseer  °f  the  appellant  parish,  the  respondent  parish,  to  show  that  only 
possession  one  had  been  appointed  in  that  year,  called  upon  the  appellants  to  produce  the 
of  the  in.  original  appointment,  having  given  notice  to  produce  all  books  and  writings  re* 
8tPm?en! by  lating  thereto.  One  book  only  was  produced,  and  that  was  not  for  the  year  1797. 
which  they  rp£e  £jourt  ^e\^  that  the  respondents  not  having  taken  any  means  to  produce 
e(j#  the  testimony  of  the  overseer  himself,  who  must  be  presumed  to  have  the  custody 

of  the  original  appointment,  were  not  entitled  to  give  secondary  evidence  of  its 
.  contents. 


^  ownm  VI.  RELATIVE  TO  THE  LIABILITIES  OF.* 

seer,  by  West  v.  Andrews.  H.  T.  1822.  K.  B.  5  B.  &  A.  328. 

supplying  J.  S.,  being  master  of  the  workhouse,  appointed  by,  and  receiving  orders 

the  poor  from,  the  guardians  of  the  poor  of  the  parish  of  W.,  bought  provisions  from  A. 

L  69  J  £>y  one  of  such  guardians.     In  debt  for  the  penalties  on  the  56  Geo.  3.  c.  137. 

•own  sho  *^e  count011  which  the  verdict  was  taken  stated  the  supply  to  have  been  to  the 

renders  P°°r  °f  W.  ;  but  it  appeared  that  the  defendant  was  appointed  a  guardian  under 


2nmself  lis. 


party  objecting  had  notice  of  such  allowance ;  held  that  a  notice  of  appeal  <o  the  next  ses- 
sion  for  which  an  effectual  notice  of  appeal  could  be  given,  was  good ;  Rex  v.  Justices  of 
Dorset,  15  East,  200  ;  Holt,  53 ;  Nol.  P.  L.  364.  However,  the  50  Geo.  3.  c.  49,  which 
requires  the  churchwardens  and  overseers  to  submit  their  accounts  to  two  justices  at  special 
-sessions,  to  be  holden  within  the  fourteen  days  appointed  by  the  17  Geo.  2.  c.  36.  for  deliver- 
ing in  the  said  accounts  to  the  succeeding  overseers,  is  not  a  substitution  of  that  provision 
in  the  17  Geo.  2.,  but  is  cumulative ;  and  if  the  overseer  refuse  to  deliver  in  such  accounts 
to  the  succeeding  overseers  within  the  fourteen  days,  he  may  be  committed  by  two  justices 
for  such  refusal ;  Lester's  case,  16  East,  574 ;  S.  C.  Holt,  57. 

A  commitment  of  a  parish  collector  of  the  rates  to  the  county  gaol,  there  to  remain  until 
he  should  have  made  a  true  account,  and  until  such  money  as  upon  the  said  account  should 
appear  to  be  remaining  in  his  hands  should  be  paid  by  him  or  his  sureties,  was  held  well, 
although  it  concluded  by  directing  the  gaoler  to  keep  him  until  he  should  be  discharged  by 
due  course  of  law  ;  GofTs  case,  3  M.  &  S.  203.  So,  if  the  overseers,  after  allowance  of 
their  accounts  by  two  justices  at  special  sessions,  and  an  order  by  the  justices  to  pay  over 
the  balance  to  their  successors,  which  order  is  confirmed  on  appeal,  refuse  to  pay  such 
balance,  the  two  justices  may  issue  their  warrant  to  levy  the  same  uuder  50  Geo.  3.  c.  49. 
upon  the  application  of  one  of  the  succeeding  overseers,  although  the  rest  of  the  church  wax- 
dens  and  overseers  refuse  to  concur  in  such  application ;  therefore,  where  the  justices 
refused  to  issue  such  warrant,  upon  such  application,  the  Court  granted  a  mandamus;  see 
Rex  v.  Glyde,  2  M.  &  S.  323. 

*  Where  a  pauper  had  his  leg  accidentally  fractured  in  one  parish,  and  was  conveyed  to 
the  next  house  in  an  adjoining  parish,  and  was  confined  there,  and  was  visited  by  the  over- 
seer, and  attended  by  the  surgeon  who  attended  the  parish  poor,  with  the  knowledge  of  the 
overseer,  held  that  the  surgeon  might  have  assumpsit  against  the  overseer  for  the  expences 
of  the  cure,  for  there  was  not  any  obligation  against  the  parish  where  the  accident  happen- 
ed to  pay  those  expences;  and  the  overseer's  knowing  of,  and  not  repudiating  the  surgeon's 
attendance,  was  equivalent  to  a  request;  Lamb  v.  Birne,  4  M.  &  S.  275.  So,  if  a  surgeon 
attends  a  pauper  for  some  time,  giving  credit  to  the  pauper's  father  for  payment  of  his  bill, 
but  he  becoming  unable  to  pay,  and  the  pauper  still  continuing  ill,  the  surgeon  applies  to  the 
overseers  of  the  poor  to  know  whether  he  shall  continue  his  attendance  at  their  expence, 
they  say  they  will  give  no  authority,  but  if  he  brings  in  a  reasonable  bill,  they  will  see  it 
paid.  Upon  motion  for  a  new  trial,  held,  the  attendance  of  the  surgeon  being  divisible,  he 
may  recover  for  the  latter  attendances  on  the  credit  of  the  overseers,  without  proving  a 
promise  in  writing ;  Lyde  v.  Higgins,  1  Smith,  305.  And  where  a  pauper,  residing  in  the 
parish  of  A*,  during  illness  received  a  weekly  allowance  from  the  parish  of  B.,  where  he 
was  settled,  held  that  an  apothecary  who  had  attended  the  pauper,  may  maintain  an  action 
for  the  amount  of  his  bill  against  the  overseer  of  B.,  who  expressly  promised  to  pay  the 
same;  King  v.  Mill,  1  B.  &  A.  104. 
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the  2S  Geo.  3.  of  the  parish  of  W.,  which  were  jointly  maintained  with  the  We  to  a  pe- 
poor  of  four  other  parishes,  to  one  only  of  which  the  parish  of  W.  was  regularly  ™**  ^der 

united.  55  Geo.  X* 

The  Court  held,  that  the  case  was  within  the  56  Geo.  3,  which  was  not 
confined  to  cases  within  the  22  Geo.  3.  c.  83,  and  that  the  defendant  was  pro- 
perly described,  and  subject  to  the  penalties. 

•  C.  137.  b.  6.  by  which  it  is  enacted,  "that  no  churchwarden  or  overseer  of  the  poor,  or 
other  person  or  persons,  in  whose  hands  the  collection  of  the  rates  for  the  relief  of  the  poor, 
or  the  providing  for,  ordering,  management,  controul,  or  direction  of  the  poor  of  any  parish 
or  parishes,  township  or  townships,  hamlet  or  hamlets,    place  or  places,  shall  or  may  be 
placed  jointly  with,  or  independently  of,  such  churchwardens  and  overseers,  or  any  of  them, 
or  by  virtue  of  any  act  or  acts  of  parliament,  shall,  either  in  his  own  name,  or  in  the  name 
of  any  other  person  or  persons,  provide,  furnish,  or  supply  for  his  or  their  own  profit,  any 
goods,  materials,  or  provisions  for  the  use  of  any  workhouse  or  workhouses,  or  otherwise 
for  the  support  and  maintenance  of  the  poor  in  any  parish  or  parishes,  township  or  townships, 
hamlet  or  hamlets,  place  or  places,  for  which  he  or  they  shall  be  appointed  as  such  during 
the  time  which  he  or  they  shall  retain  such  appointment ;   nor  shall  be  concerned,   directly 
or  indirectly  in  furnishing  or  supplying  the  same  ;  or  in  any  contract  or  contracts  relating 
thereto,  under  pain  of  forfeiting  the  sum  of  100/.,  with  full  costs  of  suit,  to  any  person  or 
persons  who  shall  sue  for  the  same  by  action  of  debt,  or  on  the  case,  in  any  of  his  majesty's 
courts  of  record  at  Westminster;  in  which  action  or  actions,  no  essoign,  protection,  wager 
of  law,  or  more  tnan  one  imparlance,  shall  be  allowed.    Provided  nevertheless,  that  if  it 
•hall  happen  in  any  parish  or  parishes,. township  or  townships,  hamlet  or  hamlets,  place  or 
places,  that  a  person  or  persons  competent  and  willing  to  undertake  the  supply  of  any  of 
the  articles  or  things  required  for  such  workhouse  or  workhouses,  or  for  the  use  of  the  poor 
there,  cannot  be  found  within  a  convenient  distance  therefrom,  other  than  and  except  some 
or  one  of  the  churchwardens  and  overseers  of  the  poor,  or  other  person  or  persons  having 
the  ordering,  managing,  controul,  or  direction  of  the  poor  in  such  parish  or  parishes, 
township  or  townships,  hamlet  or  hamlets,  place  or  places,  then  and  in  every  such  case  it 
shsll  and  may  be  lawful  to  and  for  any  two  or  more  neighbouring   justices  of  the  peace 
(proof  thereof  having  been  first  duly  made  before  them  upon  oath,   and  which  oath  such 
justices,  or  any  one  of  them,  are  and  is  hereby  authorised  and  empowered  to  administer), 
by  certificate  under  their  hands  and  seals,   to  permit  and  suffer  any  one  or    more  of  such 
churchwardens  and  overseers,  or  such  other  person  or  persons  as  aforesaid,  to  contract  and 
agree  for  the  furnishing  and  supplying  of  any  article  or  things,  which  may  be  required  for  such 
workhouse  or  workhouses,  or  otherwise,  for  the  use  of  the  poor  of  such  parish  or  parishes, 
township  or  townships,  hamlet  or  hamlets,  place  or  places,  during  the  time  which  he  or  . 
they  shall  retain  such  appointment,  any  thing  herein  contained  to  the  contrary  notwith stand. 
ing ;  and  such  certificate  shall  be  entered  with  the  clerk  of  the  peace,  or  town  clerk  of  the 
city,  town,  or  district  in  which  such  person  or  persons  shall  reside,  and  a  copy  thereof  left 
with  him,  for  which  entry  every  such  clerk  shall  receive  Is.  and  no  more,   and  from  that 
time  any  person  and   persons  named  in  any  such  certificate  shall  be  discharged  from  any 
penalty,  in  which   he  or  they  would  otherwise  be  liable  under  this  act  for  furnishing  or 
supplying  any  such  articles  or  things  as  aforesaid ;    and  in  case  any  action  or  suit  for  the 
recovery  of  any  such  penalty  as  aforesaid  shall  be  commenced  against  any  person  or  persons 
to  whom  such  certificate  shall  have  been  granted  as  aforesaid,  it  shall  and  may  be  lawful 
to  and  for  any  such  person  or  persons  to  plead  generally  that  he  or  they  was  or  were  duly 
discharged  from  any  liability  to  such  forfeiture,  by  a  certificate  granted  according  to  the 
provisions  of  this  act,  and  upon  due  proof  being  given  of  such  certificate,  and  of  such  entry 
thereof  as  aforesaid,  the  jury  shall  find  a  verdict  for  the  defendant  in  such  action  or  suit ; 
and  if  the  plaintiff  or  plaintiffs  shall  become  non-suited,  and  discontinue  his,  her,  or  their 
action,  or  if  a  verdict  shall    pass  against  him,  her,  or  them,  or  if  judgment  shall  be  had 
against  him,  her,  or  them  on  demurrer,  then  the  defendant  or  defendants  in  such  action  shall 
have  double  costs,  and  have  such  and  the  like  remedy  for  the  recovery  of  the  same,  as  any 
defendant  or  defendants  have  or  hath  for  recovering  costs  of  suit  in  any  other  cases  by  law." 
Hence,  in  the  case  of  Proctor  v.  Man  waring,  3  B.  &  A.  145.  the  stat.  55  Geo.  3.  c.   137.  s. 
6.  only  prohibits  churchwardens  or  overseers  from  supplying  the  workhouse,  or  the  poor  of 
tbe  parish  generally ;  and,  therefore,  where  an  overseer,  receiving  an  order  for  the  relief  of 
J.  S.,  an  individual  pauper,  paid  J.  8.  part  in  money,  and,  by  the  consent  of  J.  S.,  gave  her 
tbe  remainder  in  goods  from  his  shop,  held  that  he  was  not  liable  to  the  penalty  of  100/, 
imposed  by  the  act. 

In  general,  overseers  absenting  themselves  without  lawful  cause  from  the  monthly  meet, 
ings,  enjoined  by  43  Elix.  c.  9.  s.  3,  or  being  negligent  in  their  office,  shall  forfeit  for  every 
default  20*.  to  the  poor,  to  be  levied  by  one  of  the  churchwardens  or  overseers,  by  warrant 
of  two  justices  by  distress,  or  in  default  thereof,  any  two  such  justices  may  commit  the 
offender  to  the  common  gaol,  there  to  remain,  without  bail  or  mainprize,  till  the  said  forfeit* 
are  shall  be  paid.  But  this  penalty  for  not  meeting  in  the  church  shall  not  be  inflicted  on 
overseers  of  extra-parochial  places,  because  they  have  no  church  to  meet  in;  8  Mod.  80, 
And  no  overseer  can  be  adjudged  guilty  of  absenting  himself  from  the  meeting  until  he  have 
personal  notice  of  his  appointment ;  see  Rex  v.  Harman,  1  Bott.  935. 


60  OVERSEERS.— Removal  qf. 

[   70  ]  VIL  RELATIVE  TO  THE  DISABILITIES  OF. 

An  over-  Rex  v.  Glyde.   H.  T.  1813.  K.  B.  2  M.  &  S.  323. 

^"ll*1!?       ^er  ^wr*     ^e  nave  no  doubt  that  an  overseer  has  no  title  to  a  salary  for 
any  meritorious  service,  or,  in  fact,  for  any  services  at  all. 


entitled  to 
remunera 
tion. 


VIII.    RELATIVE  TO  THE  AUTHORITY   BEING  JOINT  AND  SE- 
VERER. 

Rex  v.  Bebston.  E.  T.  1790.  K.  B.  3  T.  R.  592. 

A  majority       Under  the  9  Geo.   1.  c.  7.  s.  4,  which  enables  the  churchwardens  andover- 

b?d  th       seers  ft>r  tne  poor,  with  the  consent  of  the  major  part  of  the  parishioners,  to 

rest.  contract  for  the  provisioning  the  poor,  the  Court  held  it  is  not  necessary  that 

all  churchwardens  and  overseers  shall  concur.     The  contract  of  a  majority  of 

them  will  bind  the  rest. 


IX.  RELATIVE  TO  THE  DISPLACING,  OR  REMOVING  OF,  AND 
OF  THE  TIME  THEY  CONTINUE  IN  OFFICE*. 
[    71  ]  X.  RELATIVE  TO  THE  REMEDIES  CONNECTED  WITH. 

(A)  By  action.     See  also,  ante,  vol.  v.  p.  453. 
Jenkins  case.  E.  T.  1772.  K.  B.  Loffi.  249  ;  Bull.  N.  P.  24  ;   1  Bott  325. 
Overseers        ^n  action  of  trespass  was  brought  by  the  plaintiff  against  the  overseers  of  the 
and  all^ffi-  P°°r>  *°r  taking  bis  gelding.     They  alleged,  that  by  virtue  of  their  office,  and 
cere  acting in  pursuance  of  a  justice's  order,  they  levied  satisfaction  for  a  poor  rate,  which 
under  them,  was  the  trespass  complained  of.     It  was  objected  on  the  trial,  that  by  the  sta- 
are  within    tute  of  24  Geo.  2.  c.  44.  demand  should  have  been  made  of  the  perusal  and 
tion  Vf  thCC" CODV  °^  tne  iu9t'ce'8  warrant,  and  six  days'  neglect  or  refusal  ;  and  the  judge 
24  Geo.  2.    wno  tr'e<*  tne  cau9e  being  of  the  same  opinion,  the  plaintiff  was  nonsuited.     It 
was  moved  for  a  rule  to  show  cause,  why  the  nonsuit  should,  not  be  set  aside. 
Against  the  rule  it  was  argued,  that  this  act  of  24  Geo.  2.  was  a  remedial  act, 
and  to  be  construed  so  as  to  suppress  the  mischief,  and  advance  the  remedy. 
That  the  mischief  was,  that  justices  of  the  peace  were  often  ensnared  by  sur- 
prise, on  some  little  inadvertancy,  into  which  they  had  fallen  ;  that  the  remedy 
was,  giving  them  a  power  to  rectify  that  inaccuracy  or  mistake,  so  as  neither 
the  person  affected  by  it  might  suffer,  nor  the  justice  be  vexatiously  harassed. 
That,  in  order  to  this,  notice  is  required  by  the  statute,  to  give  the  party  a 
•  power  of  tendering  amends,  bringing  money  into  court,  or  pleading  as  he  shall 

be  advised.  That  constables  and  head boroughs  are  likewise,  by  the  said  act 
of  24  Geo.  2,  not  to  be  proceeded  against,  without  demand  and  perusal  of  war- 
rant.    That  churchwardens  and  overseerss  of  the  poor  are  within  the  reason*, 

*  The  17  Geo.  2.  c.  38.  s.  3.  enacts,  that  if  any  overseer  shall  die,  or  remove  from  the 
place  for  which  he  was  appointed,  or  become  insolvent  before  the  expiration  of  his  office, 
an  oath  thereof  made,  it  shall  be  lawful  for  two  justices  of  the  peace  to  appoint  another 
overseer  in  his  stead,  who  shall  continue  in  office  until  new  overseers  are  appointed ;  and 
if  any  overseer  shall  remove  as  aforesaid,  he  shall,  before  such  removal,  deliver  over  to 
some  churchwarden,  or  other  overseer  of  the  same  place,  his  accounts  verified  as  aforesaid, 
with  all  rates,  assessments,  books,  papers,  sums  of  money,  and  other  things  concerning  his 
office,  under  the  like  penalties  as  are  inflicted  by  this  act  on  an  overseer  refusing  to  do  the 
same  after  the  expiration  of  his  office ;  and  if  any  overseer  shall  die  as  aforesaid,  his  exec- 
utors or  administrators  shall,  within  forty  days  after  his  decease,  deliver  over  all  things  con- 
cerning  his  office  to  some  churchwarden,  or  other  overseer  of  the  same  place ;  and  shall 
pay  out  of  the  assets  left  by  such  overseer  all  sums  of  money  remaining  due,  which  he 
received  by  virtue  of  his  said  office,  before  any  of  his  other  debts  are  paid  and  satisfied. 

When  the  full  number  has  not  been  appointed  by  the  first  instrument,  it  seems  competent 
to  the  justices  to  add  the  rest  by  one  or  more  supplementary  appointment ;  Rex  v.  Besland,  1 
Bott.  21 ;  Rex  v.  Morris,  4  T.  R.  550 ;  1  Bott.  23 ;  et  vide  per  Lawrence,  J.  Rex  v.  Clifton,  2 
East,  177.  Lastly,  every  overseer  who  continues  living,  solvent,  and  resident,  will  remain  in 
office  until  the  expiration  of  the  period  limited  for  the  appointment  of  the  next  year's  over- 
seers, Rex  v.  Sparrow,  1  Bott.  25 ;  1  Nol.  P.  L.  50;  but  not  longer,  even  though  no  succes- 
sors be  appointed.  Nor,  as  it  seems,  does  the  authority  even  of  the  churchwardens,  as  over- 
seers of  the  poor,  continue  beyond  the  expiration  of  the  overseers'  term,  though  liable  to  be 
revived  by  the  appointment  of  new  overseers,  if  the  churchwardens  continue  in  office  beyond 
the  overseers'  regular  year;  vide  1  Nol.  P.  L.  c.  2.  part  2.  ad  finern;  vide  etiam  per  Lord 
Ellenborough,  C,  J„  Rex  v.  St.  Margaret's,  Leicester,  8  East,  933. 


OYER-—  When  allowed.  51 

and  therefore  within  the  remedy.     That  after  constables  and  headboroughs, 
are  added  other  officers. 

By  Lord  Mansfield  and,  the  Court :  They  are  clearly  within  the  act  24  Geo. 
2.  To  extend  the  benefit  of  the  statute  of  21.  Jac.  1.  c.  21.  was  the  intent  of 
the  statute  of  24  Geo.  2,  and  all  officers  acting  under  a  justice's  warrant  are 
included  in  it. 

(B)  By  indictment.  * 
XI.  RELATIVE  TO  SUCCEEDING  OVERSEERS.     See  also,  ante,  div.    [  72  ] 

IV.  (B).  (c). 
Dos  v.  Grady,  v.  Clahke.  M.  T.  1813.  K.  B.  14  East.  488. 
A  pauper  was  put  in  possession  of  a  cottage,  forty  years  ago,  by  the  then  Succeeding 
existing  overseers  of  the  poor,  and  had  continued  in  the  parish  pay,  and  theoverseer8 
cottage  had  been  from  time  to  time  repaired  by  the  different  overseers,  till  two  t%^°*  "^ 
years  ago,  when  the  pauper  disposed  of  it  to  the  defendant,  and  went  away.       ment  OQ  lne, 
The  Court  held,  that  the  existing  overseers  could  not  maintain  ejectment,  title  of  their 
having  no  derivative  title  as  a  corporation  from  their  predecessors,  so  as  to  con-  predeces. 
nect  themselves  in  interest  with  the  overseers  by  whom  the  pauper  was  put  in  80rs* 
possession,  and  the  pauper  having  done  no  act  to  recognize  his  holding  under 
the  demising  sets  of  overseers. 

®toltrr0f)fp  Of  <Sbi)fj>0.     See  post,  tit.  Skips  and  Shipping. 
<&FfOr%*  jlnCtoetflttfi  Of.     See  tit.  Conusance,  Claim  of;  Copyright ;  Cor- 
poration; Replevin;  University. 
0Vtt>     See  ante,  vol,  vii.  tit.  Covenant  from,  p.  365  to  368. 
I.  RELATIVE  TO  WHEN  IT  WILL,  OR  WILL  NOT  BE  ALLOW- 
ED, p.  72. 

II.  WHEN  THE  DEMAND  OF  IS  TO  BE  MADE, 

p.  73. 
m.  THE  TIME  FOR  COMPLYING  WITH  THE  DE- 
MAND, p.  74. 

IV.  JUDGMENT  WHERE  THE  DEMAND  OF  IS 

NOT  COMPLIED  WITH,  p.  74. 

V.  EFFECT  OF  GIVING  WHERE  NOT  DEMAND- 

ABLE,  p.  74. 

I.    RELATIVE  TO  WHEN  IT  WILL,  OR  WILL  NOT,  BE  ALLOWED. 

Rex.  v.  Amery.  H.  T.  1786.  K.  B.  1.  T.  R.  149. 

An  information,  in  the  nature  of  a  quo  warranto,  having  been  filed  in  the  Overt  can- 
last  Trinity  term  against  the  defendant,  to  show  by  what  authority  he  execut- not  be  era. 
ed  the  office  of  an  alderman  of  the  city  of  Chester,  the  defendant,  two  days  ved  °*  *  *•• 
before  the  end  of  last  Michaelmas  term,  pleaded  an  election  under  the  charter00/  '      , 
of  the  37  Car.  2.  and  made  fiprofert  of  the  charter,  concluding,  "  as  by  the  ^    h  .^ 
said  letters  patent,  amongst  other  things,  appears."     It  was  moved  for  oyer  on  might  for. 
the  letters  patent,  insisting,  that  the  prosecutor  was,  by  law,  entitled  to  oyer,  so  merly  ;t  nor 
as  to  put  the  whole  charter  upon  the  record,  if  he  pleased.  f*11  defen- 

Buller,  J.     Oyer  cannot  be  demanded  in  another  term  than  that  in  which  ™£  *™ 
the  plea  was  filed.  instrument 

On  showing  cause,  it  was  insisted,    1st.  That  no  one  was  entitled  to  oyer  of  proffered  by 

a  record;  5  Co.  74.  Wymark's  case;  and  1  Saund.  84.     2diy.  That  there  the  declara. 

tionin  a 

•  If  an  OTerseer  do  not  provide  for  the  poor  he  is  indictable ;  and  if  he  relieve  the  poor  term  aabse. 
when  there  is  no  necessity  for  it,  it  Is  a  misdemeanor ;  Tourney's  case,  16  Vin.  Abr.  tit. 
Poor,  415 ;  1  Bott.  333 ;  2  Nol.  P.  L.  372. 

t  Is  a  prayer  or  petition,  that  the  party  may  hear  read  to  him  the  instrument,  Ac^  stated 
in  the  pleadings  of  the  opposite  party,  and  which  document  is  by  intendment  of  law  in  court* 
when  it  is  pleaded  with  a  profert  ;  see  3  Bla.  Com.  299  ;  3  Salk.  119  ;  12  Mod.  598. 

t  Oyer  was  formerly  allowed  of  the  original  writ,  in  order  to  demur  or  plead  in  abatement 
for  any  insufficiency  or  variance  between  the  writ  and  declaration ;  but  this  practice  wae 
altered  by  rule  of  court;  and  if  the  defendant  demand  oyer  of  the  writ,  the  plaintiff  may  pro- 
ceed as  if  no  such  demand  had  been  made ;  see  R.  T.  19  Geo.  3 ;  Dcnigl.  227 ;  3  B.  ft  P. 
896  ;  1  B.  &  P.  646.  n.  b. 

VOL.  XIII.  7 


H  OYER. — At  what  time  to  be  demanded. 

quem  to  that  cannot  be  oyer  in  another  term  from  that  in  which  the  profert  is  made  ;  see  5 
in  which  Co.  74.  b.  76.  b  ;  3  Salk.  119.  Buller,  J.  observed,  that  on  either  ground 
was  fifed,  ^is  application  was  ill  founded.  There  was  great  doubt,  formerly,  whether 
oyer  should  be  granted  of  letters  patent,  as  appears  from  the  case  in  Lord  Ray- 
mond ;  but  now,  twenty  years  past,  there  has  been  no  instance  of  a  quo  war- 
ranto information  ;  and  if  there  were  a  doubt  at  that  time,  twenty  years'  prac- 
tice is  a  strong  argument  to  show  what  the  law  is.  On  the  second  point,  the 
case  in  1  Mod.  69.  is  a  direct  authority  against  the  prosecutor. 

The  de-       II.     RELATIVE  TO  WHEN  THE  DEMAND  OF  IS  TO  BE  MADE. 

mandof  1.     Anon.  1696.  K.  B.  3  Salk.  119. 

uT^haoe  of     ^er'  ^ur*    ^^e  demand  °f  °yer  ls  a  ^m^  °f  pte*»  ai*d  may  be  counter 
a  plea,*        pleaded. 

And  should  2'     Rex  v'  Amery-  H-  T-  ,786-  K-  B-  1  T-  R-  15°- 

be  made  be-     The  Court  said,  the  application  for  oyer  should  be  made  before  the  time  for 

fore  the       pleading  is  out. 

time  of  3.     Sparkes  v.  Simpson.  H.  T.  1800.  C.  P.  2  B.  &  P.  379. 

pleading  jn  fafe  case  a  rule  to  plead  in  four  days  was  entered  on  the  14th  of  Jajiuary* 

V*  *  anc*  a  P*ea  demanded  thereon  on  the  30th  of  the  same  month,  at  a  quarter  be- 
demandable  ^ore  ^our  m  *^e  afternoon»  on  tne  31st  of  January  :  at  two  o'clock  in  the  af- 
r  74  I  ternoon  a  demand,  in  writing,  of  oyer  of  the  bond  on  which  the  declaration 
at  any  time  was  founded  was  served  on  the  plaintiff's  attorney,  who,  without  granting  oyer, 
before  the  signed  judgment  on  the  same  day.  It  was  admitted  that  oyer  must  be  de- 
twenty- Tour  manded  before  the  time  for  pleading  is  out,' but  insisted,  that,  notwithstanding 
the1?  mand  ^e  exP'rat'on  °f tDe  ru^e>  the  defendant  has  twenty-four  hours  after  the  de- 
of  plea  are  man(^  °f tne  P^ea>  and  tnat  an  oyer  having  been  demanded  in  this  case  within 
out,  though  twenty-four  hours  after  the  demand  of  a  plea,  the  plaintiff  was  not  entitled  to 
the  rule  to  sign  judgment  without  granting  oyer. 

plead  has         «phe  Court  were  of  this  opinion,  and  relied  on  the  case  of  the  Duke  of  Leeds 
expired.       y  Vetera,  Barnes,  268. 


III.  RELATIVE  TO  THE  TIME  FOR  COMPLYING  WITH  THE 

DEMAND. 
Page  v.  Divine.  T.  T.  1787.  K.  B.  2  T.  R.  40. 

The  time  al-  Rule  *°  8how  canse  why  the  interlocutory  judgment  should  not  be  set  aside 
lowed  for  for  irregularity.  It  appeared  that  this  was  an  action  of  trespass,  to  which  the 
defendant!  defendant  pleaded  a  justification  on  a  deed  which  he  set  out ;  that  on  Friday 
to  give  oyer  evening  the  plaintiff  demanded  oyer  and  a  copy  of  that  deed,  which  not  being 
davaJ!         complied  with,  on  the  Monday  following  he  signed  judgment. 

Ashurst,  J-     The  defendant  has  two  days  in  which  to  give  oyer  and  a  copy 
of  the  deed,  which  are  both  reckoned  exclusive. 


IV.   RELATIVE  TO  THE  JUDGMENT  WHERE  TrtlE  DEMAND  FOR 

*  And  should  regularly  be  made  by  a  note  in  writing. 

f  If  it  be  not  made  till  after  that  time,  the  plaintiff  may  consider  the  .demand  as  a  nullity, 
and  sign  judgment.  But  though  oyer  be  not  in  strictness  demandable,  yet  if  it  be  given,  the 
party  demanding  has  a  right  to  make  use  of  it.  If  the  defendant  would  insist  upon  his  de- 
mand of  oyer,  he  should  move  the  Court  to  have  it  entered  upon  record;  see  6  Mod.  98. 
If  the  plaintiff,  on  the  other  hand,  would  contest  the  oyer,  he  may  either  counterplead  it,  or 
strike  out  the  rest  of  the  pleading,  and  demur  ;  see  2  Lev.  142 ;  2  Salk.  497  ;  2  Ld.  Raym. 
970 ;  1  Saund.  9.  n.  p. ;  upon  which  judgment  of  the  Court  is,  either  that  the  defendant  have 
oyer,  or  that  he  answer  without  it ;  2  Lev.  142.  On  the  latter  judgment  the  defendant  may 
bring  a  writ  of  error ;  for  to  deny  oyer  where  it  ought  to  be  granted  is  error,  but  not  « 

COtlV€T90m 

t  There  is  no  settled  time  prescribed  for  the  plaintiff  to  give  oyer,  but  the  defendant 
shall,  in  all  cases  have  the  same  time  to  plead,  or  as  many  pleading  days  after  oyer  is  given 
as  he  had  at  the  time  of  demanding  it;  1  Stra.  705.  And  in  the  King's  Bench,  he  may 
either  set  forth  the  oyer  in  his  plea,  or  not,  at  his  election.  If  he  set  it  forth,  the  Court  must  ad- 
judge upon  it  as  parcel  of  the  record,  though  it  was  not  strictly  demanded  at  the  time  of  grant- 
ing  it ;  2  Stra.  1241.    But  the  defendant  in  that  Court  is  not  bound  to  set  it  forth  in  his  plea. 

H  If  given,  the  plaintiff  shall  have  the  same  time  to  reply  after  oyer  given  him  by  the  de- 
fendant as  he  had  at  the  time  of  demanding  it. 


PARCENERS.  U 

OYER  IS  NOT  COMPLIED  WITH.  tf  tht  de- 

Anon.  H.  T.  1713.  K.  B.  6  Mod.  122.  eTe  not*" 

Per  Cur.     If  a  deed  be  pleaded,  and  the  plaintiff  crave  oyer  of  it,  and  <^e  implied 
defendant  will  not  grant  it,  the  plaintiff  may  sign  judgment  for  want  of  a  plea,  with,  judg- 

__________  mem  may 

V.  RELATIVE  TO  THE  EFFECT  OF  GIVING,  WHERE  NOT  DE-  b6  ««n«d- 

MANDABLE. 
Jeffrey  v.  White.  M.  T.  1780.  K.  B.  Doug.  476. 
Trespass  for   taking  cattle.      Plea,  ■  that  they  were  taken  damage  feasant. If  oye*  *• 
Replication,  a  right  of  commoa ;  rejoinder,  stating  by  way  of  inducement,  JJJJJJ  the 
part  of  a  private  act  of  parliament  for  inclosing  the  common,  and  an  allotment    f   75   1 
by  the  commissioners  of  the  locus  in  quo  to  the  defendant,  and  traversing  the  party  was 
right  of  common.     Oyer  prayed  of  the  act,  and  granted  ;    the  whole  act  set  not  entitled 
forth,  and  then  demurrer  to  the  rejoinder  ;    and  cause  assigned  that  it  was  notto  >*>  be 
shown  by  the   rejoinder  thai  the  allotment  had  been  made  according  to  the  ^'h^d- 
directions  of  the  act  as  set  forth  ;  joinder  in  demurrer.     For   the  defendant,  itmg,  take 
was  argued  that  a  party  is  not  entitled  to  oyer  of  act  of  parliament,  and  that  it  the  whole 
cannot  be  granted,  because  they  are  not  in  the  power  of  the  Court ;  and  for  a  instrument 
similar,  reason,  the  party  who  relies  upon  them  cannot  make  profert,  because  he  *?  p^°rLp 
has  them  not  to  produce.     That  the  plaintiff  ought  to  have  pleaded  the  record  T^t%  plea 
of  the  act  in  a  surrejoinder,  and  thereby  have  given  the  defendant  an  opportunity 
to  take  issue  upon  it.     That  by  the  plaintiff's  setting  it  forth  upon  the  oyer,  and 
then  demurrer,  the  defendant  was  precluded  from  that  advantage,  and  the  plain- 
tiff enabled  to  state  it  in  whatever  manner  he  pleased.     That   the  Court  there- 
fore ought  to  consider  the  oyer  and  recital  of  the  act  as  a  mere  nullity  ;    and 
that,  upon  what  appeared  to  the  defendant's  rejoinder,  the  allotment  was  regular, 
and  therefore  the  defence  was  sufficient.     It  was  admitted  that  oyer  could  not 
be  compelled  of  an  act  of  parliament,  but  insisted  that  as  it  had  in  fact  been 
granted,  the  party  who  had  demanded  it  was  entitled  to  consider  the  whole  of 
what  was  set  forth  in  making  part  of  his  adversary's  plea.     For  this  6  Mod. 
27;    1  Saund.  316,317;  were  cited,  and  the  Court  gave  judgment  for  the 
plaintiff. 


lalacr,  Orrrgtfttg  toftyin.    See  vol.  i.  p.  302. 

tatlCl*     See  ante  tit.  Jury. 

tapttssfJOOtL     See  ante,  tit.  Issue.  Where  par. 

laCCetierS*     See  also  ante,  tit    Gavelkind ;  post,  tit.  Partition.  penera  join 

1.  Anom.  E.  T.  1685.  K.  B.  3  Mod.  109.  Ihey  ought 

Per  Cur.     If  two  coparceners  make  a  lease  of  a  house,  and  the  rent  is  in  ^  t0  jom  m 
arrear,  and  one  of    them  bring  the  action  and  recover,  the  judgment  shall  be  an  action 
arrested,  because  one  alone   hath  recovered  in  debt  for  a   moiety,  when   both  for  the  reco- 

ought  to  join.  yer*  °!jx 

o  j  hi  arrear  ? 

*  An  estate  in  coparcenary  arises  where  a  person  seised  of  lands  and  tenements  in  fee- 
simple  or  in  tail  dies,  leaving  only  daughters,  sisters,  aunts,  or  other  female  heirs,  in  which 
case  the  estate  descends  to  all  such  daughters,  sisters,  &c.  jointly,  when  they  are  called 
coparceners,  and  are  said  to  hold  in  coparcenary,  and  to  make  but  one  heir  to  their  ancestor. 
An  estate  in  coparcenary  also  frequently  arises  in  consequence  of  gavelkind  and  other  custom. 
ary  descents  to  all  the  male  children,  in  which  they  are  coparceners ;  henoe  Littleton  says 
that  coparceners  may  be  either  by  the  common  law,  or  by  custom.  Coparcenary  is  interme- 
diate in  its  nature  between  joint-tenancy,  and  tenancy  in  common.  There  is  a  unity  of 
title,  but  no  benefit  of  survivorship  ;  for  the  share  of  a  coparcener  dying  seised,  descends  to 
her  heir  who  holds  it  also  as  coparcener.  A  joint-tenant  cannot  convey  his  share  to  his 
companion  by  feoffment,  because  each  is  supposed  to  be  equally  seised  of  the  whole,  but  he 
may  convey  it  by  release.  Tenants  in  common,  on  the  contrary,  may  convey  it  to  one 
another  by  feoffment,  but  not  by  mere  release.  But  coparceners  may  adopt  either  mode. 
And  as  this  kind  of  companionship  in  estate  is  created  by  the  common  law,  without  any  con. 
tract  of  the  parties,  the  same  law  provides  for  its  dissolution.  For  either  one  or  more  of 
the  coparceners  may  compel  the  rest  by  a  writ  de  partition*  facienda  to  make  partition  ;  or, 
if  they  all  agree,  they  may  do  so  voluntarily,  and  the  mutual  allotment  of  their  shares  in 
severalty  will  be  valid  and  binding  without  any  conveyance,  though  perhaps,  by  the  statute 
of  ftavds,  a  writing  nay  now  be  requisite.    To  these  partitions  the  law  has  alto  annexed 
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Or  in  an 
avowry.* 


[   76  ]      2.  Stbdhas  v.  Bates,  t  Salk.  390  ;  S.  C.  Comb.  347 ;  1  Ld.  Raym.  64 ; 

12  Mod.  86. 
In  replevin.  The  defendant  made  conusance,  as  bailiff  to  the  Countess  of 
Salisbury,  for  rent  in  arrear,  for  that  J.  S.  was  seised,  and  made  a  lease,  &c, 
and  died,  and  the  reversion  descended  to  the  said  Countess  of  Salisbury,  and 
her  sister,  as  heir.  On  demurrer,  the  Court  held  this  conusance  naught,  for 
by  Littleton  himself,  both  sisters  must  join,  both  take  as  heir  by  descent,  and 
make  but  one,  to  whom  the  rent  descends,  as  one  entire  inheritance. 
See  o  T.  R.  246. 


[    77  ]   |>ff|jfot,t 

Jji&tttOttS,     See  ante,  tit  Accomplice. 

I.  RELATIVE  TO  PARDONS  IN  GENERAL,  p.  77. 

II. WHEN  GRANTABLE,  p.  78. 

HI.  THE  MANNER  OF  PARDONING,  p.  79. 

IV.  EFFECT  OF,  p.  80. 

the  incidents  of  an  implied  warranty  and  condition ;  a  warranty  by  which,  if  a  real  action  be 
brought  against  one  of  the  coparceners  by  a  stranger  who  claims  the  lands  allotted  to  her, 
she  is  enabled  to  vouch  or  call  upon  the  rest  to  join  in  defending  her  right ;  or,  if  she  shall 
be  evicted,  to  contribute  from  their  own  allotments  to  her  compensations,  and  a  condition, 
'  by  virtue  of  which,  if  lawfully  evicted,  she  may  enter  on  the  other  allotments,  and  thus 
annulling  the  partition,  be  restored  to  her  old  and  undivided  share  in  the  remaining  tene- 
ments. If,  however,  on$  of  the  coparceners,  after  partition,  alien  her  allotment,  the  feoffee 
or  grantee  cannot  take  advantage  of  this  implied  warranty  or  condition,  though  it  may  be 
enforced  against  him  by  the  other  coparceners.  If,  without  partition,  a  coparcener  alien 
her  undivided  share,  the  feoffee  or  grantee  is  tenant  in  common  with  the  rest.  When,  how- 
ever, the  inheritance  would  go  to  coparceners,  a  devise  to  them  in  fee  as  tenants  in  common 
is  good,  because  this,  from  the  beginning,  alters  the  quality  (though  not  the  quantity)  of  their 
estate.  So,  if  the  whole  be  devised  to  one  of  them,  she  takes  it  entirely  by  virtue  of  the  will, 
and  no  part  by  descent ;  for  here  is  no  devise  to  the  heir,  because  one  of  them  is  not  heir 
without  the  other.  When  an  advowson  descends  to  coparceners,  the  elder  sister  is  entitled 
to  present  alone  upon  the  first  vacancy  ;  and  it  is  evident  that  the  only  mode  in  which  parti- 
tione  of  such  a  hereditament  can  be  effected  between  them  is  to  assign  to  each  her  turn  of 
presentation,  which  thenceforward  constitutes  in  her  a  separate  inheritance. 

*  It  is  a  general  principle  that  parceners  must  join  in  all  actions  concerning  their  estate ; 
And  if  one  of  them  die  pending  a  real  action,  it  will  abate,  though  the  rule  is  otherwise  in 
mere  personal  actions,  Vin.  Abr.  Parceners,  T.  Rep.  Temp.  Hard.  398 ;  and  before  parti- 
iions,  they  should  be  jointly  sued,  even  when  they  are  entitled  to  the  estate  by  different 
descents ;  Yin.  Abr*  tit.  Actions,  Joinder,  Rep.  Temp.  Hard.  398.  One  parcener  cannot  sue 
the  other,  unless  for  an  actual  disseisin  ;  Co.  Lit.  2006  ;  2  Inst.  403. 

+  The  Roman  Catholic  portion  of  his  majesty's  subjects  labored  under  a  variety  of  disabil- 
ities, and  were  exposed  to  many  peculiar  restrictions,  until  the  passing  of  the  stat.  10  Geo. 
4 ;  by  this  act,  Roman  Catholic  peers,  and  other  members  of  that  persuasion  (if  otherwise 
qualified)  are  entitled  to  sit  in  the  Houses  of  Lords  and  Commons,  and  may  enjoy  all  civil 
and  military  offices  and  places  of  trust  and  profit  under  the  King,  and  exercise  every  other  , 
franchise  or  civil  privilege,  except  holding  the  office  of  regent  of  the  United  Kingdoms,  of 
lord  high  chancellor,  lord  keeper,  or  lord  commissioner  of  the  great  seal,  lord  lieutenant, 
or  other  chief  governor  of  Ireland,  or  his  Majesty's  high  commissioners  to  the  general  assem- 
bly of  the  church  of  Scotland,  or  office  of  ecclesiastical  preferment,  or  Protestant  spiritual 
patronage.    This  material  alteration  in  the  law  renders  it  unnecessary  to  do  more  than 
refer  summarily  to  the  cases  which  have  been  decided  as  to  the  disability  of  Roman  Catho- 
lics.   A  papist,  who  has  not  taken  the  oaths,  &c.  (though  under  an  incapacity  to  hold  by 
Stat.  11  &  12  W.  3.)  may  devise  lands  to  a  Protestant,  Mallom,d.  Marsh,  v.  Bingloe,  Willes, 
75 ;    or  sell  to  a  Protestant,  or  charge  lands  by  a  bond,  Ac. ;  semb.  Willes,  75.      A  Papist 
may  devise  his  estate  to  be  sold  in  order  to  pay  money  which  he  owes  to  Protestants,  or  to 
other  Papists,  notwithstanding  the  statute   11   &  12W.  3.  c.  4;  Maline  v.  Bingloe,  Com. 
570 ;  Willes,  72,  82.  n.     A  mortgage  by  a  Popish  heir  may  be  redeemed  by  the  next  Pro- 
testant heir ;  Jones  v.  Meredith,  Com.  661.    A  conviction   is  not  necessary  to  disable  a  • 
Papist  from  devising  lands  in  Ireland ;  Rice  v.  Oatfield,  2  Stra.  1096.    A  devise  of  a  term 
in  trust  for  a  Papist  held  void  ;  Winter  v.  Birmingham,  9  Mod.  146,  147.    One  seised  of  a 
real  estate,  by  will,  bequeaths  several  pecuniary  legacies ;  and  as  to  some,  directs  that  they 
shall  be  paid  to  the  full,  whatever  else,  debts  excepted,  falls  short ;  and  then  proceeds  thus: 
in  order  to  raise  money  for  these  payments,  my  estate  of  B.  must  be  sold  as  soon  as  conven- 
iently may  be  after  my  decease ;  to  this  end  I  do  appoint  and  empower  C.  and  D.,  whom  I 
make  my  executors,  to  sell,  let,  and  set  to  sale,  both  my  estates  of  B.  and  E. ;  held,  that,  a 
ereditor,  who  was  a  Papist,  was  entitled  to  receive  his  debt  out  of  the  money  arising  by 
»ale  of  the  testatrix's  real  estate,  according  to  the  appointment  of  her  will ;   Toon*  v' 
Plount,  T.  T.  1776,  Cowp.  464, 
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V.  ALLOWANCE  OF,  AND  HOW  PLEADED,  p.  82. 

I.  RELATIVE  TO  PARDONS  IN  GENERAL.* 

1.  Rkx  ▼.  Parsons.  M.  T.  1670.  K.  B.  1  Show.  284  ;  S.  C.  Holt,  619  ;    S.The  power 
C.  2  Salk.  499.     S.  P.  Rex  v.  Greenvelt.  E.  T.  1694.  K.  B.  12  Mod.  ?f  P*fdin- 
119  ;  S.  C.  Ld.  Raym.  214  ;  S.  C.  3  Salk.  265.  mgalloffen. 

ces  is  &n  in» 

Per  Holt,  C  J.     The  power  of  pardoning   all  offences   is  an  inseparable  separable 
incident  to  the  crown,  and  its  royal  power.     It  is  as  much  for  the  good  of  the  incident  to 
people  that  the  king  should  pardon  as  that  he  should  punish.  the  crown 

2.  Rex  v.  Comet.  M.  T.  1682.  K.  B.  3  Mod.  37  ;  2  Show.  334  ;  Skin.  157.    [   78    ] 

Rex  v.  Davies.  M.  T.  1686.  K.  B.  Comb.  39.  ™d  **  ror- 

The  defendants  were  convicted  for   murder,  and  now  pleaded   their  pardon,     P°wer# 
in  which  there  was  a  clause,  noh*  obstante  the  slat,  of  10  Edw.  3.  c.  3.,  which  The  king 
appoints  him  who  hath  a  pardon  of  felony,  to  find  sureties  for  his  good  behav-  may  pardon 
iour  before  it  shall  be  allowed  ;  and  another  obstante  to  the  stat.  of  Rich.  2.  ^eVal 
c.  1.  which   enacts,  that  if  the  offence  be  not  specified  in   the  pardon,  it  shall  words; 
not  be  allowed.     Now  the  word  murdrum  was  not  in  this  pardon  ;  the  offence 
was  expressed  by  these  general  words,  felonica  intcrnetione.     The  pardon  was 
held  good  by  the  whole  Court ;  and 

Jeffries,  C.  J.9  said,  that  he  had  proposed  this  case  to  all  the  Judges  of 
England,  and  they  were  all  of  the  same  opinion,  and  that  he  remembered 
Dudley's  case,  where  a  pardon  in  general  words  was  allowed. 

3.  Johnson  v.  Sahwebth.  T.  T.  1660.  K.  B.  T.  Raym.  13. 

T.  H.  (brother  to  the  Earl  of  C.)  and  his  two  servants,    M.  N.    and  J.  M.,  J*  *fPj^j 
were  indicted  for  murder.     They    pleaded   pardon,  which    was  read,  and  it  mg  ^j  fj. 
recited  all  the  proceedings  upon  indictment,  and  then  the  king  was  informed  lony,  <fec.  is 
that  no  evidence  was  given  that  there  was  any  malice  prepense    in  them,   in  no  pardon 
other  manner  than  by.  construction   and  implication  of  law,  and   for  that  the  of  mur<*er»t 
king  pardoned  the  killing  and  felony,  &c,  but  no  word  of  murder  was  in  it 
but  by  description.     The  Court,  however,  respited  the  execution. 

II.  RELATIVE  TO  WHEN  GRANT  ABLE.  {: 

*  The  policy  of  pardoning  public  offenders  in  any  case  has  been  much  doubted ;  see  Bec- 
caria,  c.  46.  It  would  certainly  be  impolitic  to  remit  the  punishment  attached  to  an  offence 
very  frequently  or  indiscriminately.  Few  measures  would  tend  more  strongly  to  embolden 
offenders,  and  nothing  could  more  effectually  introduce  a  contemptuous  disregard  of  those 
laws  which  were  intended  to  protect  society.  It  seems  that  anciently  the  right  of  pardoning 
offences  within  certain  districts  was  claimed  by  lords  of  marches,  and  others  who  possessed 
jura  regalia,  see  Co.  lit.  114 ;  but  the  stat.  27  Hen.  8.  c.  24.  s.  1.  vests  the  soje  right  of 
pardoning  in  the  king ;  this  right,  or  rather  prerogative,  belongs  to  the  king  de  facto,  and 
not  to  the  king  dejure,  during  the  usurpation  of  the  former.  It  is  an  incommunicable  pre* 
rogathre,  see  Jenk.  171  ;  Hob.  155, 183;  except  perhaps  in  the  colonies,  where,  by  grant 
from  the  crown,  it  may  be  exercised  by  the  governor,  &c.  And,  by  stat.  30  Geo.  3.  c.  47., 
the  king  may,  by  commission  under  the  great  seal,  authorize  the  governor,  &c.  of  New 
South  Wales,  Ac,  to  remit  the  whole,  or  any  part  of  the  term  for  which  offenders  may  have 

I  been  transported  ;  see  2  B.  &  A.  258. 

|  t  And  a  pardon  of  manslaughter  does  not  extend  to  murder ;  Anon.  I  Kclyn,  24. 

X  The  king's  right  to  pardon  and  remit  the  consequences  of  a  violation  of  the  law  is  con. 
fined  to  cases  in  which  the  prosecution  is  carried  on  in  his  majesty's  name  for  the  commis- 
sion of  some  offence  affecting  the  public,  and  which  demands  public  satisfaction,  or  for  the 
recovery  of  a  fine  or  forfeiture,  to  which  his  majesty  is  entitled  ;  nan  potest  rex  gratiam 
facere  cum  injuria  et  damno  aliorum.  Hence  the  kind's  pardon  cannot  be  considered  a  legal 
discbarge  of  an  attachment  for  non-payment  of  costs,  or  non-performance  of  an  award,  &c, 
see  4  Bla.  Com.  285 ;  fer,  though  such  attachment  be  carried  on  in  the  shape  of  a  criminal 
process  for  a  contempt  of  Court,  yet  it  is  in  effect  and  substantially  a  civil  remedy  or  execu- 
tion for  a  private  injury  ;  so,  where  any  legal  right  or  benefit  is  vested  in  a  subject,  the  king 
cannot  affect  it,  and  consequently,  where  a  statute  gives  a  right  of  action  to  a  party  grieved 
by  the  commission  of  an  offence,  though  it  be  of  a  public  description,  his  majesty  has  no 
power  by  law  to  prevent  the  party  aggrieved  from  bringing  his  action,  even  by  pardoning 
the  offender  before  it  commenced,  nor  can  his  majesty  discharge  a  recognizance  to  keep 
the  peace  towards  an  individual  before  it  is  forfeited,  private  security  being  the  object  of  the 
instrument;  and  though  the  crown  may  legally  pardon  an  offence  against  a  statute,  which 
gives  a  right  of  action  to  a  common  informer  before  the  action  is  begun,  and  may  conse- 
quently defeat  it ;  yet,  where  the  informer  has  commenced  the"  action,  his  right  to  the  penalty 
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[  79  ]  HI.    RELATIVE  TO  THE  MANNER  OF  PARDONING.* 

Solicits  i.  Oswald  v.  Evrard.  H.   T.  1699.  K.  B.  1  Ld.  Raym.  637. 

tionsof  a  libel  was  exhibited  against  the  plaintiff  in  the  Ecclesiastical  Court  forgo- 

ne"™7^*8 veral  scandalous  offences.  And  he  came  and  moved  the  King's  Bench  for  a 
excepted  prohibition,  upon  a  suggestion  that  they  were  pardoned  by  the  last  general  act 
out  of  a  par-  of  pardon,  being  committed  before.  E  contra,  it  was  answered  that  they  were 
don,  under  excepted  in  the  said  act,  by  the  exception  of  adultery,  extortion,  and  any  other 
"  dMt  enormous  crime,  committed  by  any  person  in  holy  orders,  &,c.  Therefore, 
and  other  ^J  or(^ered  the  articles  to  be  read,- which  appeared  to  be  for  the  solicitation 
enormous  of  the  chastity  of  women,  drunkenness,  and  other  notorious  crimes, 
crimes."  Holt,  C.  J.,  said  that  upon  the  act  of  the  first  of  Elizabeth,  upon  which  the 

[  80  ]  High  Commission  Court  was  founded,  where  power  is  given  to  the  ecclesias- 
tical commissioners  to  punish,  &c,  many  crimes  mentioned  there,  and  all  enor- 
mities whatsoever,  a  question  was  made,  whether  adultery  was  not  an  enormi- 
ty within  the  said  act ;  and  it  was  held  that  it  was  not,  Cro.  Car.  114  ;  be- 
cause it  was  punishable  by  the  ordinary.  But  this  case  differs  from  the  said 
case,  because  adultery  is  mentioned  in  the  exception,  and  so  the  act  takes  no- 
tice of  it  as  an  enormous  crime.  And  if  adultery  be  an  enormous  act,  solici- 
tation of  the  chastity  of  woman,  and  the  like  brutish  actions,  are  such  also.  If 
the  words  had  been  "enormous  crimes"  generally,  it  might  have  been  reason- 
able to  have  construed  this  act  like  the  act  of  Eliz.  ;  but  adultery  being  men- 
tioned, is  otherwise.  Where  endeavors  were  used  to  debauch  women,  it  was 
held  proper  for  the  High  Commission  Court,  as  one  may  find  in  12  Co.  20. 
and  Cro.  Car.  114.  This  suit  then  being  before  a  competent  judicature,  they 
shall  proceed  to  sentence  ;  and,  if  there  be  occasion,  the  plaintiff  may  move 

is  ipso  facto  irreversibly  vested  in  him,  if  he  succeed,  and  the  king  cannot  deprive  him  of  it ; 
see  4  Bla.  Com.  398,  399  ;  2  Stra.  1272.  It  is  generally  laid  down  in  the  books,  that  the 
crown  cannot  pardon  a  common  nuisance  while  it  remains  unredressed  and  is  continuing,  so 
as  to  prevent  an  abatement  of  it,  or  a  prosecution  against  the  offender ;  though  his  majesty 
might  afterwards  remit  the  fine  ;  see  12  Co.  30 ;  2  Hawk.  b.  2.  c,  37.  s.  33 ;  4  Bla.  Com. 
398.  As  the  continuation  of  a  nuisance  is  of  itself  a  fresh  offence  in  point  of  law,  see  Ld. 
Raym.  370  713 ;  this  doctrine  may  be  supported  on  the  ground  that  the  king  cannot  dispense 
with  the  laws  by  any  previous  licence  ;  besides,  a  prosecution  for  a  nuisance,  though  tech. 
nically  criminal,  is,  in  substance  and  effect,  a  civil  remedy ;  and  the  king  cannot  subject  the 
public  to  inconvenience  by  bestowing  a  favor  on  an  individual  or  a  few  persons.  There 
seems,  however,  to  be  some  reason  for  the  assertion,  see  3  Inst.  237 ;  Vaughan,  333 ;  5 
Bac.  Abr.  286 ;  that  the  pardon  will  save  the  party  from  any  fine  to  the  time  when  such 
pardon  was  granted  ;  in  this  case,  the  objection,  that  the  king  cannot  by  previous  licence 
dispense  or  suspend  the  operation  of  the  laws,  does  not  apply.  The  crown  may  pardon 
mala  praxis;  see  Ld.  Raym.  214.  The  king  cannot,  by  pardoning,  discharge  any  suit  in  a 
spiritual  or  other  court,  in  which  the  plaintiff  seeks  to  recover  any  property,  or  m  which  an 
interest  is  vested  in  him,  as  in  the  case  of  a  suit  for  tithes  or  legacies;  see  5  Co.  Rep.  51 : 
Cro.  Car.  46, 47 ;  Latch.  100.  The  king's  right  to  pardon  is  also  taken  from  him  by  statute 
in  certain  cases  in  favor  of  public  liberty ;  thus,  to  commit  a  subject  to  prison  beyond  the 
realm  is,  by  the  habeas  corpus  act,  made  a  praemunire,  which  the  king  cannot  pardon.  So, 
the  king's  pardon,  under  the  great  seal,  is  not  pleadable  in  bar  of  an  impeachment  by  the 
House  of  Commons ;  see  12  &  13  W.  &  M.  c.2.  8.  3. 

*  A  pardon  may  be  effectually  granted,  either  by  act  of  parliament  or  under  the  great 
seal ;  and  in  general,  there  seems  no  other  legal  mode  of  obtaining  one  ;  see  B.  &  P.  199. 
It  is  settled  that  in  pleading  a  pardon  it  must  be  averred  that  it  was  granted  under  the  great 
seal,  if  it  be  not  granted  by  statute ;  and  that  a  coronation  pardon,  as  it  is  termed,  cannot 
be  taken  advantage  of  unless  it  be  under'that  seal,  see  Keble,  707 ;  though  the  king's  sign 
manual  or  privy  seal,  declaring  his  majesty's  intention  to  pardon  the  prisoner  is  a  sufficient 
authority  to  the  judges  to  discharge  him,  see  1  Bla.  R.  479  ;  yet  such  sign  manual  is  revo- 
cable, and  does  not  amount  to  a  pardon  in  legal  contemplation ;  see  4  Blac.Com.  400.  The 
mode  of  pardoning  at  the  assizes  or  Old  Bailey,  if  the  judge  think 'the  conviction  improper, 
is  by  respiting  the  execution  of  the  sentence  and  sending  a  memorial  or  certificate  to  the 
king,  directed  to  the  secretary  of  state's  office,  stating  that  from  favorable  circumctanccB 
appearing  on  the  trial,  he  is  induced  to  recommend  the  prisoner  to  mercy ;  see  Dick.  Sess. 
432,  433.  If  the  king  agree  in  the  propriety  of  the  suggestion,  as  is  usual,  a  sign  manual 
issues  signifying  his  intention  to  grant  either  an  absolute  or  a  conditional  pardon,  and  di- 
recting the  justices  of  gaol  delivery  to  bail  the  prisoner,  in  order  to  appear  and  plead  the 
next  general  pardon  that  shall  come  out,  which  they  do  accordingly,  taking  his  recognizance 
to  perform  the  conditions  of  the  pardon,  if  any  are  annexed  to  the  indulgence ;  see  1  BU. 
Rep.  479;  1  Leach,  74;  15  East,  468. 
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for  a  prohibition  afterwards,  or  he  may  appeal.     And  the  prohibition  was  de- 
nied ex  relatione  in  re  Jacobi. 

2.     Pool  v.  Trumbal.  H.  T.  1688.  K.  B.  3  Mod.  56.  A  suit  for 

The  defendant  was  sued  in  the  spiritual  court  for  dilapidations,  and  pleaded  dilepida- 
the  general  pardon,  by  which  all  offences,  contempts,  penalties,  dtc.  were  par-u<mf  18  not 
doned ;  and  for  this  reason  he  prayed  a  prohibition  ;  but  it  was  denied,  because  by  thegene* 
the  statute  never  intended  to  pardon  any  satisfaction  for  damage,  but  only  to  ral  words, 
take  away  temporal  punishments.  "  offences, 

3.  Reg.  v.  Fox  worthy.  H.  T.  1702.  K.  B.  7  Mod    163.  ^temP<«' 

F.  was  attainted  of  murder  for  the  killing  of  one  who  had  come  in  aid  of  Jies."*11*" 
theTconstable  to  arrest  him  upon  a  warrant ;  and,  having  obtained  his  pardon,  .    '    , 
he  was  brought  to  the  bar  to  plead  it ;  and  it  being  read,  the  word  attenturus  mfty  De 
was  not  in.  amended. 

Holt,  C.  JT.f  thereupon  saiJ,  that  he  would  consider  before  he  would  allow  it, 
npon  which  the  prisoner  was  remanded  ;  and  at  another  time,  the  pardon  be- 
ing amended  and  attenturus  put  in,  he  was  brought  up,  and  the  pardon  allowed. 

IV.  RELATIVE  TO  THE  EFFECT  OF.* 
1.  Rex  v.  Ghobvelt.  E.  T.   1696.  K.  B.  12  Mod.  119.     Thomas  v.  Sorrel. 
Vaugh.  333.  Rex  v.   Crosby.  Skin.  578.  S.  P.  Tombes  v.  Ether* 
iNOTON.l  Lev.  121. 
Motion  to  discharge  Dr.  G.  committed  by  the  censor  of  the  College  of  Phy-  Where  an 
sicians  pro  mala  praxi,  in  the  year  1693,  chiefly  because  that  offence  is  pardon- offence  is 
ed  by  two  general  acts  of  pardon  since.     But,  pardoneo\ 

Per  Cur  seriatim.     The  penalty  pro  mala  praxi  is  only  a  satisfaction  to  the  ^tB  ^JK 
public  justice,  and  not  to  the  party  who  had  his  action  on  the  case  ;  and  that    r   3  j    1 
whenever  a  crime  is  pardoned,  all  the  effects  and  consequences  thereof  are  dis-  consequent 
charged  ;  see  Hob.  62  ;  5  Mod.   16.     Then,  when  an  act  of  parliament  ap-  ces  are  dis* 
points  a  fine  for  a  public  offence,  such  fines  of  common  right  belong  to  the  charged.* 
king,  unless  they  are  otherwise  particularly  disposed  ;  and  the  king,  by  grant- 
ing away  his  fines,  does  not  extinguish  his  power  of  pardoning  ;  for  that  would 
be  an  extinguishment  of  his  prerogative  by  implication,  and  the  power  of  par- 
doning be  inseparably  annexed  to  the  crown,  and  not  granted  over  the  king  ; 
therefore,  pardoning  this  offence  before  the  fine  actually  imposed,  whereby  art 
interest  would  have  vested  in  the  grantee,  the  offence  was  thereby  gone,  and 
thereby  the  penalty  depending  thereupon  discharged.  But  a  par. 

don  does 

2.     Bkntlet  v.  Bishop  op  Ely.  T.  T.  1729.  K.  B.  2  Stra.  912.  not  die. 

The  Court  held,  that  offences  against  the  private  statutes  of  a  college  are  £na  rge  °*' 
not  pardoned  by  the  act  of  grace,  7  Geo.  1 .  c.  29.  against  sta- 

3.     Rex  v.  Mendez.  M.  T.  1722.  K.  B.  Stra.  473.  tutes  of  a 

Upon  exhibiting  articles  of  the  peace  against  the  defendant  it  was  objected,  eollege.t  • 
that  the  fact  whereon  the  prosecutor  grounds  his  apprehensions  of  danger  ap-  An  offence 

pardoned 
*  The  king's  pardon,  if  general  in  its  purport  and  sufficient  in  other  respects,  obliterates 
every  stain  which  the  law  attached  to  the  offender.  Generally  speaking,  it  puts  him  in  the 
same  situation  as  that  in  which  he  stood  before  he  committed  the* pardoned  offence,  and  frees 
him  from  the  penalties  and  forfeitures  to  which  the  law  had  subjected  bis  person  and  pro- 
perty; see  4  Bla.  Com.  402.  Though  a  pardon  cannot  wash  away  those  doubts  with  which 
the  evidence  of  one  who  has  committed  a  serious  offence  will  be  received,  yet,  in  point  of 
law,  a  legal  pardon  impliedly  removes  the  stigma  and  restores  a  man  to  credit,  so  as  to  en. 
able  him  to  be  a  witness,  see  1  Ventr.  349 ;  Hale,  P.  C.  278.  682;  Gulley's  case,  1  Leach,  C. 
L.  115 ;  and  it  so  far  makes  him  a  new  man  as  to  entitle  him,  according  to  some  of  our  old 
books,  to  bring  an  action  against  any  one  who  scandalizes  him  in  respect  of  the  orime  par- 
doned.  When  the  offender's  property  and  civil  rights  have  once  vested  in  the  king,  they  can- 
act  be  restored  to  the  offender,  nor  are  they  diverted  from  his  majesty  by  a  mere  pardon, 
without  a  clause  of  restitution ;  see  1  Saund.  362,  363 ;  1  Lev.  120 ;  2  Mod.  53  ;  3  Mod.  104. 
It  seems,  however,  that  a  clause  of  release  of  all  judgments  and  executions  in  a  general 
pardon  extends  to  debts  due  to  the  king  by  forfeiture,  and  extinguishes  or  merges  the  debt 
m  the  hands  of  of  the  debtor ;  see  1  Saund.  362,  368 ;  1  Lev.  120. 

t  Nor  does  it  restore  the  blood  to  its  former  purity,  Plow.  558;  nor  discharge  penalties  in 
wnich  the  crown  has  no  interest ;  Howel  v.  James,  2  Stra.  1272. 
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by  an  act  of  peared  to  be  committed  before  the  act  of  grace,  and  pardoned  thereby  ;  and 
grace,  may  tne  crime  by  that  being  gone,  it  must  be  considered  as  never  done ;  and  the 
for*  Seles  ^ourt  demands  security  of  the  peace  barely  on  a  man's  swearing  he  goes  in 
of  the  danger  of  his  life,  without  laying  some  fact  before  the  Court,  that  it  may  ap- 

peace.*        pear  to  be  such  a  metus  qui  cadere  posset  in  constantem  virum. 

Sed  per  Cur.     Suppose  it  was  threats  only,  would  not  they  be  a  ground  for 
articles,  though  they  are  not  punishable  ?     Though  the  fact  is  pardoned,  yet 
[    82  ]    it  may  be  instanced  for  an  inducement  to  us  to  believe  the  defendant  a  danger- 
ous person.     The  defendant  entered  into  a  recognizance  to  keep  the  peace. 

» 

V.  RELATIVE  TO  ALLOWANCE  OF,  AND  HOW  PLEADED. 
1.     Cook's  cask.  M.  T.  1689.  K.  B. ;  S.  C.  Carth.  120  ;  S.  C.  Salk.  499. 

Sed  vide  Rbx  v.  Parsons.  Cro.  Eliz.  814. 
A  pardon         c  was  outlawed  for  murder,  and  brought  a  writ  of  error  to  reverse  it,  which 
cLmot'be*    being  done,  he  was  forthwith  arraigned,  and  pleaded  his  pardon  under  the 
pleaded       great  seal,  in  which  there  was  no  obstante  for  his  not  finding  sureties, for  his 
without  a     good  behaviour. 

writ  of  ai-        Holt,  C.  J.  -  The  pardon  ought  not  to  be  allowed  without  a  writ  of  allow- 
lowance.f    anoe  directed  to   the  judges  of  this  court  out  of  chancery,  testifying  that  he 
has  found  sureties  before  the  coroner  and  sheriff,  &c.  according  to  the  sta- 
tu te. 
An  act  of  2.     Ingram  v.  Foot.  II.  T.  1700.  K.  B.  1  Ld.  Raym.  709. 

tho^h'it  Per  Holif  C'  J'     This  Ooart  is  not  obliged  to  take  notice  of  an  act  of  par- 

maylwgiv-  (*on>  un^G8S  the  act  compel  this  Court  to  take  notice  of  it  (for  an  act  of  pardon 
en  in  evi-  is  not  a  general  act),  which  this  act  does  not  compel  us  to  do.  And  it  is  do  con- 
dence  un-    sequence  that,  because  a  man  may  give  it  in  evidence  upon  the  general  issue 

der  the  ge-  pleaded,  therefore,  this  Court  shall  take,  notice  of  it  in  collateral  cases, 
neral  issue,  ___ 

taken  no.  °  liai'tttt  atllf  fftyflV.     See  tits.  Bastard;  Guardian  and  Ward;  Infant. 

tice  of  by  1.  RELATIVE  TO  THE  DUTIES  OF  THE  PARENT,  p.  83. 

the  Court  n.  RIGHTS  OF  THE  PARENT. 

in  collateral  /^\  »pQ  THB  cugT01)y  op  THB  child's  person,  p.  84. 

cases,  un-  >n/                                   OA                                             r 

less  the  act  (B)  ~  correct,  p.  84. 

directs  itf  (C)    RESTRAIN  FROM  MARRYING,  p.   84. 

rm    THE  PROPERTY  OF,  p.   84. 

(E)    THB  PROFITS  OF  CHILD'S  INDUSTRY,  p.   84. 

(F)    REDRESS  IN  RESPECT  OF  INJURY  TO  CHILD,  p.  84. 

I  83   ]   in.  RELATIVE  TO  THE  LIABILITIES  OF  THE  PARENT,  p.  84.  . 
IV. DUTY  OF  THE  CHILD,  p.  84. 


I.  RELATIVE  TO  THE  DUTIES  OF  THE  PARENT.  § 

*  And  a  mere  pardon  of  the  crime  and  "  all  forfeitures,"  the  thing  forfeited  being  an  in- 
terest vested  in  the  king,  is  not  restored,  and  there  must  be  special  words  of  restitution. 
Toones  v.  Etherington,  1  Saund.  362 ;  1  Tid.  167 ;  1  Lev.  120 ;  2  Mod.  53 ;  Rex  v.  Sale- 
way,  3  Mod.  102 ;  but  where  nothing  vests  before  office  found,  a  pardon  before  the  inquisi- 
tion extinguishes  all  forfeitures  ;  2  Mod.  54.  An  exception  in  a  pardon  ought  to  be  taken 
as  largely  as  the  pardon  itself;  Rex  v.  Johnston,  3  Mod.  342. 

t  A  pardon  of  murder,  reciting  the  verdict,  may,  after  allowance,  be  pleaded  in  bar  of  the 
judgment,  although  the  offence  be  pardoned  by  the  express  name  of  murder,  and  there  is  no 
non  obstante  of  the  stat.  13  Rich.  2.  c.  1 ;  Rex  v.  Anon.  4  Mod.  61 ;  and  a  pardon  for  a  mis- 
demeanour may  be  pleaded  without  going  to  the  bar ;  Rex  v.  Hale,  Stra.  816.  * 
tit  is  in  the  discretion  of  the  Court  as  to  whether  bail  or  security  shall  be  required  on 
pleading  a  pardon  ;  Rex  v.  Chetwynd,  2  Stra.  1230 ;  abridged  ante,  tit.  bail. 

§  The  duties  of  parents  are  founded  upon  love,  and  are  to  rear  the  children  whom  they 
have  generated  with  tender  kindness  and  cautious  wisdom ;  this  duty  is  not  released  by  any 
personal  qualities  or  religious  opinions  of  the  children ;  it  lasts  so  long  aathey  are  under  the 
age  of  discretion,  and  are  unable  to  gain  their  own  support.  The  rights  and  duties  of  child- 
ren are  correlative  with  the  above  stated  obligations  and  rights  of  parents.  Children  have  a 
right  to  the  regulation  of  their  actions  after  they  have  attained  the  mature  use  of  intellect. 
Perpetual  and  unlimited  obedience  is  contrary  te  reason ;  the  consequences  of  the  child's 
conduct  after  it  arrives  at  mental  maturity  fall  upon  itself,  and  it  is  therefore  the  natural 
judge  of  its  actions.    Parents  and  children,  having  a  reciprocal  interest  in  each  other's  safe- 
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Tube  v.  Habmson.  M.  T.  1790.  K.  B.  4  T.  R.  118.  A  second 

The  question  was,  whether  a  husband  is  not  bound  to  maintain  his  wife's  hutbuid  in 

child  by  a  former  husband.  not  bound  to 

Per  Cfcr.     On  the  authority  of  the  case  in  %  Ld.  Raym.   1454.  we  are  ofSE!!^ 

opinion  that  the  husband  is  not  liable  for  the  expense  of  maintaining  his  wife's  th*  for**"! 

child  by  the  former  husband. 

II.  RELATIVE  TO  THE  RIGHTS  OF  THE  PARENT.  [  84  ] 

(A)    To  THE  CUSTODY  OP  THE  CHILD.  * 

(B)    To  CORRECT,  t 

(C)  To  restrain  from  markying.     See  ante,  tit.  Marriage. 

(D)    To  THE  PROPERTY  OF.  J 
(E)    To  THE  PROFITS  OF  THE  CHILD'S  INDUSTRY. § 

STo  repress  in  respect  of  injury  to  child.     See  tit  Master  and  Servant. 
RELATIVE  TO  THE  LIABILITIES  OF  THE  PARENT.     See  ante, 

tit.  Infant. 


IV.  RELATIVE  TO  THE  DUTY  OF  THE  CHILD.  | 

ty,  may  justify  an  assault  in  defence  of  each  other's  persons  ;  they  may  maintain  and  abet 
each  other's  suits,  which  cannot  be  done  by  a  stranger  without  incurring  the  guilt  of  a  main, 
tenenee.  Independently  of  the  obligations  imposed  by  nature,  parents  are  compelled  by 
statute  to  provide  a  maintenance  for  their  offspring.  By  43  Elix.  c.  2.  the  father  and  mother 
grandfather  and  grandmother  of  poor  children  unable  to  work,  either  through  infancy,  dis- 
ease, or  accident,  are  bound  to  provide  them  with  necessaries.  By  5  Geo.  4.  c.  38.  per- 
sons  being  able,  but  wilfully  neglecting,  by  work  to  support  their  families,  whereby  they 
become  chargeable  to  the  parish,  shall  be  deemed  idle  and  disorderly  persons,  punishable 
by  imprisonment  and  hard  labour,  not  exceeding  a  month  ;  and  every  person  running  away 
and  leaving  his  wife  or  child  chargeable,  shall  be  deemed  a  rogue  and  a  vagabond ;  also, 
by  the  stat.  5  Geo.  1.  c.  8.  if  a  parent  run  away  and  leave  his  children,  the  churchwardens 
and  overseers  of  the  parish  may  seize  his  rents,  goods,  and  chattels,  and  dispose  of  them 
towards  their  relieC  The  stat.  59  Geo.  3.  c.  12.  provides  for  the  application  of  the  allowance 
of  Greenwich  pensioners,  the  wages  of  seamen  and  other  persons  in  public  employments, 
who  abscond  from  their  families.  Where  a  child  has  a  fortune  independent  of  its  parents, 
the  Court  of  Chancery  will  not  allow  maintenance  if  the  parent  is  of  ability  to  maintain  his 
eaifd,  even  though  it  be  directed  by  the  testator's  will,  1  Bro.  C.  C.  387 ;  but  maintenance  is 
allowed,  whether  directed  by  the  will  or  not,  if  it  appear  that  the  father  be  not  of  ability  to 
educate  the  favoured  children  in  a  manner  suitable  to  their  fortune  and  expectations,  &c. ; 

1  Bro.  C.  C.  388.  Where  fortunes  are  bequeathed  to  children  living  with  the  father,  with  pro- 
visions fi>r  maintenance,  such  assistance  shall  not  be  received,  but  accumulate,  while  the 
father  is  competent  to  maintain  his  children ;  yet,  where  the  wife's  fortune,  on  a  second 
marriage,  was  settled  to  the  use  of  herBelf  for  life,  remainder  to  the  children  of  her  marriage* 
making  a  provision  for  the  maintenance  out  of  the  interest  of  the  fund,  the  Court  ordered  an 
allowance  to  be  made,  as  a  trust  created  by  marriage  settlement,  see  4  Bro.  C.  C.  223 ;  but 
a  mother  married  to  a  second  husband  is  not  obliged  to  maintain  her  children  by  her  first 
husband. 

*  The  father  is  in  general  entitled  to  the  custody  of  his  legitimate  offspring,  unless  (as 
•lated  infra,  note  t  )he  has  forfeited  by  his  immoral  conduct  his  natural  and  legal  right ;  see 

2  Doug.  542 ;  and  the  Wellesly  case,  ante,  tit.  Bastard.  But  a  different  rule  obtains  to  ille- 
gitimate children ;  for  it  may  be  collected  from  a  modern  decision,  that  it  is  true,  even  as* 
an  unqualified  proposition,  that  the  mother  is  entitled  to  the  custody  of  her  illegtimate  child, 
in  preference  to  the  father,  notwithstanding  the  latter  may  be  more  competent  to  educate 
and  provide  for  it;  and  in  the  King  v.  Soper,  see  5  T.  R.  278.  where  the  possession  of  tho 
child  was  obtained  by  fraud  from  the  mother,  the  court  ordered  it  to  be  restored  to  her,  sea 
7  East,  579  ;  the  same  principles  have  been  adopted  in  equity ;  see  3  J.  <k.  W.  198.  n, 

^  t  Where  a  father  beats  his  children  with  cruelty,  or  is  in  the  habit  of  indulging  in  con- 
tinual intoxication,  or  is  guilty  of  grossly  immoral  conduct,  the  Court  of  Chancery  will  re- 
move them  from  the  control  of  the  father,  and  make  a  proper  allowance  for  their  mainten- 
ance ;  see  Wellesley's  case.  - 

I  The  father  has  no  interest  in  the  estate  of  a  child  otherwise  than  as  Ms  guardian  ;  for* 
though  he  may  receive  the  profits  during  the  child's  minority,  yet  he  must  account  for  the 
proceeds  when  he  comes  of  age.  Neither  can  the  father  as  a  guardian  receive  a  legacy- 
given  to  his  child ;  see  1  P.  Wms.  285.  Where  executors  had  paid  a  legacy  under  such 
circumstances,  they  were  compelled  again  to  pay  it  to  the  legatee  on  his  coming  of  age ; 
and  if  the  father  obtain  a  deed  or  other  property  by  undue  influence,  a  court  of  equity  will 
aet  the  conveyance  aside. 

4  The  parents  or  father  has  an  interest  in  the  profits  of  the  children*'  labour  while  they 
are  under  age  if  they  live  with  him  and  are  maintained  by  him. 

I  Besides  the  duty  and  obedience  which  nature  induces  and  affection  prompt*  in  children 
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eo  parishioner: 

[  8§   ]    $atCfl$.*     See  ante,  tit.  Declaration.,  vol.  vii.  p.  686.     Port,  tit.  Variance  ; 

Venue. 

SatfBfi  tJQQft.**  Inspection  Of,     See  ante,  vol.  xi.  p.  2. 
attel)  ©tti CetB.     See  ante,  tit.  Churchwarden ;  Constable ;    Ecclesiastical 
Per  eons;  Overseer*. 

larisft  rtfltetenU 

Jai?tl9mQH£t?«i 
[  86   ]    ^atfe,  anU  J^acfe-fteejpeC0.§     See  ante  Game. 

to  observe  towards  the  parents,  our  municipal  regulations  compel  children  of  sufficient  pe- 
cuniary ability  to  provide  for  their  parents.  This  obligation  must  be  fulfilled  as  well  for  the 
benefit  of  an  unworthy  progenitor  as  for  one  who  may  have  manifested  the  greatest  tender- 
ness, and  observed  with  the  most  scrupulous  strictness  a  discharge  of  his  parental  duties. 

*  A  parish  is  a  circuit  of  ground  which  the  people  who  belong  to  one  church  inhabit,  and 
is  the  particular  charge  of  a  secular  priest.  In  the  early  ages  of  Christianity,  in  this  island 
there  were  no  parochial  divisions  of  cures,  as  there  are  now,  but  the  bishops  and  their 
clergy  lived  in  common.  Camden  and  other  writers  ascribe  the  first  institution  of  parishes 
in  England  to  Archbishop  Honorius,  about  the  year  636 ;  Mr.  Selden,  Tith.  c.  9.  has  clearly 
shown  that  the  clergy  lived  in  common,  without  any  divisions  of  parishes,  long  after  that 
time.  It  appears,  however,  from  the  laws  of  King  Edgar,  about  the  year  970,  that  the 
kingdom  was  then  generally  divided  into  parishes  ;  which  division  probably  happened 
gradually,  being  the  work  of  many  generations.  The  boundaries  of  parishes  depend  upon  ^ 
ancient  and  immemorial  custom ;  for  they  have  not  been  limited  by  any  act  of  parliament*  "* 
nor  set  forth  by  special  commission,  but  have  been  established  as  the  circumstances  of  tunes, 
places,  and  persons,  occasioned  them  to  be  great  or  small.  The  number  of  parishes  in 
England  and  Wales  is  computed  to  be  near  ten  thousand ;  Gibson's  Britain,  1  Bl.  Com. 
132 ;  3  Burn.  Ecc.  Law,  60. 

t  Parish  registers,  although  not  originally  intended  for  the  purpose  of  evidenee,  are  gene* 
rally  admissible  in  support  of  the  facts  to  which  they  relate,  for  they  are  made  by  persons  in 
an  official  situation,  whose  duty  it  is  to  make  the  entries  accurately  of  the  facts  immediately 
within  their  knowledge.  These  are  the  registers  kept  in  churches  of  births,  marriages, 
and  burials ;  see  Sid.  71 ;  Godb.  145.  Although  the  entries  are  first  made  in  a  day-book, 
such  day-book  is  not  evidence  when  the  entry  has  been  made  in  the  register ;  and  therefore, 
where,  in  the  day.book,  the  letters  B.  B.  were  added,  which  were  explained  to  mean  base- 
born,  but  were  not  added  in  the  subsequent  entry  in  the  register,  the  Court  held  that  the 
entry  in  the  register  could  not  be  corrected  or  altered  by  the  entry  in  the  day-book,  far  j 

there  could  not  be  two  registers  in  the  same  parish ;  May  v.  May,  Str.  1073  ;  Lee  v.  Mee-  j 

cock,  5  Esp.  177.    If  the  entry  in  the  day-book,  which    represented  the  plaintiff  to  be  ( 

illegitimate,  had  been  made  under  the  direction  of  his  reputed  father  and  mother,  the  evi- 
dence would,  it  seems,  have  been  admissible  as  the  declaration  of  a  deceased  parent.  Jn 
the  absence  of  such  evidence,  it  appeared  to  be  nothing  more  than  a  private  memorandum,, 
made  for  the  purpose  of  assisting  the  clerk  to  make  the  register ;  see  Phil.  Ev.  415.  The 
copy  of  a  register  of  a  foreign  chapel  is  not  admissible  here,  to  prove  a  marriage  abroad, 
see  1  Esp.  353;  neither  is  the  copy  of  a  register  of  baptism  in  Guernsey ;  Huer  v.  Le  Mes- 
urier,  1  Cox  Cas.  175.  An  entry  in  a  register,  like  any  other  public  document,  may  be 
proved  by  means  of  an  examined  copy,  and  it  is  of  course  unnecessary  to  give  any  proof  by 
means  of  subscribing  witnesses,  or  to  prove  their  handwriting.  The  register  is  no  proof  of 
the  identity  of  the  parties. 

X  A  parishioner  is  not,  in  general,  a  competent  witness  for  the  parish  in  which  he  resides. 
Hob.  92 ;  2  Vern.  317 ;  except  in  three  instances,  namely,  first,  in  actions  by  parishioners 
fpr  money  misspent  by  churchwardens  or  overseers,  or  wrongfully  applied  by  them  to  their 
own  use ;  in  which  case  the  evidence  of  the  parishioners,  other  than  such  as  receive  aims, 
shall  be  admitted ;  3  &  4  W.  &  M.  c.  11,  12.  Secondly,  in  prosecutions  where  the  penalty 
(not  exceeding  20/.)  is  given  to  the  poor  of  the  parish,  in  which  case  a  parishioner  may  be 
a  witness;  27  Geo.  3.  c.  29.  And.  lastly,  in  all  matters  relating  to  rates,  settlements, 
bastardy,  elections  or  appointments  of  officers,  or  the  boundaries  of  the  parish,  parishioners 
maybe  witnesses;  54  Geo.  3.  c.  170,  179. 

§  A  park  (of  which  it  is  said  there  are  781,  see  1  Wooddes.  129.)  is  an  enclosed  chase, 
extending  only  over  a  man's  own  grounds.  The  word  "park,"  indeed,  properly  signifies  an 
inclosure ;  yet,  as  observed  by  Sir  W.  Blackstone,  it  is  not  every  inclosed  place  stocked 
with  a  herd  of  deer  that  is  thereby  constituted  a  legal  park,  for  the  king's  grant,  or  at  least 
immemorial  prescription,  is  necessary  to  make  it  so ;  see  Co.  Litt.  233 ;  2  Inst.  199  ;  11 
Rep.  86 ;  Manwood,  tit.  Park  ;  2  Blac.  Com.  38 ;  Davies  v.  Powell,  Willed  Rep.  46.  There 
are  three  things  necessary  to  constitute  a  park ;  viz,  soil,  inclosure,  and  game  ;  and  if  there 
be  a  grant  of  a  park,  excepting  the  deer,  the  exception  is  void ;  Zouch  v.  Moore,  2  Roll. 
Rep.  276.  If  any  one  should  erect  a  park  without  the  king's  licence,  a  quo  warranto  may 
be  issued  and  the  park  may  be  destroyed.     But  it  seems  that  the  king  still  has  the  power  of  | 

giving  a  licence  to  make  a  park  on  a  subject's  own  ground,  5  Eli*,  c.  21.  s.  4 ;    and  there  < 

maybe  a  park  by  reputation,  erected  without  lawful  warrant,  and  the  owner  may  bring  his 
action  against  persons  killing  his   deer,  Wood's  Inst.  207 ;  and  parks  as  well   as  chase*  are 
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1.  RELATIVE  TO  THE  KING.  [  88  ] 

(A)  In  general.* 
(B)  Of  his  right  to  exempt  from  serving  in.| 

subject  to  the  common  law,  and  are  not  under  the  jurisdiction  of  the  forest  laws ;  see  4 
Inst.  314.  The  owner  or  keeper  of  a  lawful  park  may  shoot  any  dog  running  after  deer  in 
k,  see  1  Saund.  84.  n.  3.  A  legal  park,  by  grant  or  prescription,  which  has  laid  open  for 
forty  years  or  more,  may  be  again  inclosed ;  for  non-user  of  a  park  or  warren  is  no  ground 
ofloss  or  forfeiture. 

*  The  king  is  a  constituent  part  of  parliament,  in  which  capacity  he  possesses  the  means 
of  preserving  inviolate  his  rights  and  prerogatives  as  supreme  executive  magistrate,  by 
withholding  his  assent  at  pleasure,  and  without  stating  any  reason,  to  the  enactment  of 
provisions  tending  to  their  prejudice.  It  is,  however,  only  for  the  purpose  of  protecting  the 
regal,  executive,  and  authority,  that  the  constitution  has  assigned  to  the  king  a  share  in 
legislation ;  this  purpose  is  sufficiently  insured  by  placing  in  the  crown  the  negative  power 
of  rejecting  suggested  laws.  The  royal  legislative  right  is  not  of  the  deliberate  kind  ;  the 
erownhas  no  power  to  propound  laws ;  though  the  king  is  said  to  be  caput  principium  et 
Jhus  of  parliament,  he  is  but  a  part  of  it,  and  per  se  possesses  no  legislative  power.  Though 
his  majesty  alone  can  call  parliament  together,  and  dissolve  its  authority,  these  rights  are 
purely  of  the  executive  kind.  In  a  constitutional  point  of  view,  however,  the  legislative 
power  is  lodged  in  the  king,  subject  to  the  assent  of  the  houses  of  parliament.  Laws  are 
said  to  be  enacted  by  the  king's  most  excellent  majesty,  by  and  with  the  advice  and  consent 
of  the  lords  spiritual  and  temporal,  and  commons  in  parliament  assembled. 

t  Hie  king  cannot  exempt  a  person  from  his  liability  to  be  elected  a  member  of,  and  to 
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(C)  Of  bis  right  to  increase  tub  number  of  members.* 
(D)  Of  his  sight  to  call  a  parliament.! 
[  89   J  II.  RELATIVE  TO  THE  HOUSE  OF  LORDS. 

(A)  In  its  judicial  capacity. 
The  House  Rex  v.  Flower.  T.  T.  1799.  K.  B.  8  T.  R.  314. 

°^  ***** *  ^^e  H°U8e  °^  Lords  having  voted  the  defendant  guilty  of  a  breach  of  privi- 
amlf .  *" \  lege  ia  publishing  a  libel  upon  a  member  of  their  house,  and  having  sentenced 
son  for  a  "  him  to  pay  a  fine  of  1002.  and  be  imprisoned  six  months,  and  until  such  fine 
frreeeli  of  was  paid,  the  commitment  being  returned  into  this  court,  a  habeas  corpus  was 
privilege,  sued  out  by  the  defendant,  but  the  Court  refused  to  discharge  him  out  of  cus- 
tody. 

(B)  In  its  individual  capacity. 

serve  in  parliament  (see  9  M.  &  S.  914),  on  account,  it  should  seem,  of  the  nature  of  the 
employment. 

*  It  is  in  the  power  of  the  crown  to  add  any  number  of  members  to  the  house  of  peers,  by 
raising  individuals  to  the  English  peerage  (see  1  Bla.  Com.  157)  ;    but  it  may  perhaps  be 
doubtful  whether  the  king  has  it  in  his  power  to  increase  the  number  of  members  in 
lower  house  of  parliament,  by  empowering  an  unrepresented  town  to  elect  and  send  mem- 
tiers  to  parliament. 

t  The  king  alone  by  the  constitution  is  entitled  to  summon  a  parliament;   nor  can  this 
power  be  vested  in  any  other  department  of  the  state  with  equal  propriety,  because,  to  borrow 
the  words  of  Sir  W.  Blackstone  (see  1  Comm.  150 ;  see  1  Chalmers  Coll.  Op.  933,  337),  the     / 
king  is  a  single  person,  whose  will  may  be  uniform  and  steady ;    the  first  person  in  the 
nation,  being  superior  to  both  houses  in  dignity ;  and  the  only  branch  of  legislature  that  has       / 
a  separate  existence,  and  is  capable  of  performing  any  act  at  the  time  when  no  parliament  is     / 
in  being.    On  a  parliament  being  called  together,  every  lord,  spiritual  or  temporal,  is   enti- 
tled est  debitojustitim  to  a  writ  of  summons ;    this  writ  issues  out  of  Chancery,  and  each       ' 
member  should  have  a  distinct  one  sent  to  htm.    The  writ  of  summons  both  in  the  case  of    *' 
peers  and  members  of  the  House  of  Commons,  ought  to  be  under  the  great  seal  (see  1    J 
Chalmers  Op.  934,  936*),  and  should  be  issued  forty  days  at  least  before  the  sittings  of  par- 
liament;  this  is  a  provision  of  the  Magna  Charta  of  King  John  faciemus  swnmoneri,  $c.  ad 
cerium  diem,  scilicet  ad  terminum  quadraginta  dierum  ad  minus  et  ad  certxtm  locum.    It  is 
enforced  by  7  &  8  W.  3.  c.  95.  which  enacts,  that  there  shall  be  forty  days  between  the  teste 
and  the  return  of  the  writ  of  summons,  and  this  time  is,  by  the  uniform  practice  since  the 
anion,'  extended  to  fifty  days ;  see  9  Hale,  935.    This  practice  was  introduced  by  the  99nd 
article  of  the  act  of  union,  which  required  that  time  between  the  teste  and  the  return  of  the 
writ  of  summons  for  the  first  parliament  of  Great  Britain.    The  members  of  each  House 
being  thus  duly  assembled,  the  parliament,  of  which  the  king  has  been  termed  the  caput 
frmcifrium  et  finis,  cannot  in  point  of  law  commence  but  by  the  presence  of  his  majesty, 
either  in  person  or  by  representation,  which  representation  may  be  either  by  a  guardian  of 
England,  by  letters  patent  under  the  great  seal,  when  the  king  is  inremotis  out  of  the  realm, 
or  by  commission  under  the  great  seal  of  England,  to  certain  lords  of  parliament,  represent- 
ing the  person  of  the  king,  he  being  within  the  realm,  in  respect  of  some  infirmity,  or  his 
being  engaged  in  other  urgent  affaire. 

I  From  the  year  1717  there  has  been  an  absolute  cessation  of  hostility  between  the  lords 
and  commons  on  the  right  of  judicature  in  parliament.  The  lords  have  ceased  to  encourage 
interference  with  the  judicature  of  the  commons  over  the  right  of  election,— ceased  to  med- 
dle with  original  jurisdiction, — ceased  to  countenance  attempts  to  introduce  original  cases 
under  the  disguise  of  being  appellants,— ceased  to  extend  their  exercise  of  appellant  juris- 
diction beyond  examining  judgments  at  law  under  writs  of  error,  and  decrees  of  courts  of 
equity  upon  petition  of  appeal,— ceased  to  meddle  with  appeals  from  sentences  of  ecclesias- 
tical courts,  and  other  courts  of  special  jurisdiction,— ceased  to  advance  claims  of  universal 
jurisdiction,  both  original  and  appellant,-— ceased  to  state  themselves  as  being  the  virtual, 
absorbing,  and  inherent  representatives  of  the  king  and  commons  in  matters  of  judicature, 
and  in  effect  for  that  purpose,  the  full  and  whole  parliament,  and,  as  such,  the  supreme  and 
last  resort.  On  the  other  hand,  the  commons  have  ceased  to  interrupt  the  exercise  of  ap- 
pellant jurisdiction  by  the  lords  of  decrees  of  courts  of  equity  ;  nay,  they  have  even  forborne 
to  revive  considering  the  right  of  the  lords  to  fine  the  commons  of  England  for  breach  of 
privilege,  and  to  imprison  them  on  that  account  beyond  the  sitting  of  parliament,  notwith- 
standing the  objection  heretofore  so  strongly  urged  against  both  of  these  practices,  and 
notwithstanding  the  laudable  abstinence  of  the  commons  themselves  from  attempting  to  vin- 
dicate the  breach  of  their  own  privileges,  otherwise  than  by  imprisonment ;  which,  if  not 
flooner  determined  by  their  own  veto,  of  course  ceases  when  parliament  is  either  dissolved 
or  prorogued.  Thus,  at  length,  the  lords  have  so  long  acquiesced  in  the  condemnation  of 
their  exercise  of  original  jurisdiction,  that  it  seems  as  if  they  had  never  claimed  it ;  and 
tne  cammons  have  so  long  acquiesced  in  the  exercise  of  appellant  jurisdiction  by  the  lords, 
that  it  now  seems  as  if  it  had  never  been  disputed  ;  and  however  irregular  that  appellant 
jadiratars  might  be  in  its  origin,  it  has  obtained  sanction  from  long  practice. 
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(a)  In  general.  * 
(b)  Disability  of  to  be  bail,  [    90  ] 

Barton  v.  Atherston.  E.  T.  1816.  K.  B.  2  Marsh.  232. 
The  justification  of  bail  was  opposed  on  the  ground,  that  one  of  them  Lord  A  peer  is 
K.,  was  a  peer  of  the  realm  ;  and  on  the  authority  of  Graham  v.  Stuart,  4  m6*jjKWe 
Taunt.  249,  where  the  Court  refused  tp  permit  a  member  of  the  House  of  ■* 
Commons  to  justify,  the  objection  was  considered  valid.     But  the  Court  gave 
defendant  time  to  put  in  another  bail. 

HI.  RELATIVE  TO  THE  HOUSE  OF  COMMONS. 
(A)  In  its  judicial  capacity,  and  herein  of  the  speak  eh.  The  House 

1.    Bubdett  v.  Abbott.  H.  T.  1815.  K,  B.  14  East,  1  ;  S.  C.  4  Taunt.  401. of  <>»• 

To  an  action  of  trespass  against  the  Speaker  of  the*  House  of  Commons  for  ailthorftL  ro 
forcibly,  and.  with  the  assistance  of  armed  soldiers,  breaking  into  the  messuage  commit  as 
of  the  plaintiff  (the  outer  door  being  shut  and  fastened),  and  arresting  him  there,  for  a  breach 
and  taking  him  to  the  Tower  of  London  and  imprisoning  him  there,  plea  of  of  privilege, 
justification  that  a  parliament  was  held,  which  was  sitting  during  the  period  of    ^  *?  exe* 
the  trespass  complained  of ;  that  the  plaintiff  was  a  member  of  the  House  of  Speaker's 
Commons ;  and  that  the  house  having  resolved  that  a  certain  letter,  &c,  in  warrant. 
k-  -Gobbet's  Weekly  Register,  was  a  libellous  and  scandalous  paper,  reflecting  on  After  Me- 
the  just  rights  and  privileges  of  the  hoifpe,  and  that  the  plaintiff,  who  had  ad-  nand,  the 
mitted  that  the  said  letter,  &c,  was  printed  by  his  authority,  had  been  thereby  JJJaybe  bro- 
gnilty  of  a  breach  of  the  privileges  of  that  house  ;  and  having  ordered  that  fcen  open . 
for  his  said  offence  he  should  be  committed  to  the  tower,  and  the  Speaker  and  on  justi- 
ahould  issue  his  warrant.     Accordingly  the  defendant,  as  Speaker,  in  execu-  fy?8 a  com- 
tion  of  the  said  order,  issued  his  warrant  to  the  Serjeant  at  Arms,  to  whom  the  "J^61^    f 
execution  of  such  warrant  belonged,  to  arrest  the  plaintiff  and  commit  him  to  privilege, 
the  custody  of  the  Lieutenant  of  the  Tower,  to  receive  and  detain  the  plaintiff  [   91    1 
in  custody  during  the  pleasure  of  the  house.     By  virtue  of  which  first  warrant  under  the 
the  Serjeant  at  Arms  wen*  to  the  messuage  of  the  plaintiff,  where  he  was  then,  Speaker's 
to  execute  it ;  because  then  the  outer  door  was  fastened  and  he  could  not  en-  wwrant, 
ter,  after  audible  notification  of  his  purpose,  and  demand  made  of  admission,  he,  a^^Jj^tion 
by  the  assistance  of  the  said  soldiers,  broke  and  entered  the  plaintiff's  messuage  of  the 
and  arrested  and  conveyed  him  to  the  Tower,  where  he  was  received  and  de-  House,  the 
tained  in  custody,  under  the  warrant,  of  the  Lieutenant  of  the  Tower.  fact8  ttP®n 

The  Court  held  the  justification  good,  and  a  bar  to  the  present  action.  Waorotion 

•  A  peer,  by  licence  obtained  from  the  king,  may  make  another  lord  of  parliament  his  ?roceed 
proxy  to  vote  for  him  in  his  absence,  Seld's  Baronetage,  p.  1.  c.  1 ;  a  privilege  which  a  ^eeJ  not  u^ 
member  of  the  other  house  can  by  no  means  have,  as  he  is  himself  a  proxy  for  a  multitude  AVeTTBA 
of  other  people  ;  4  Inst.  12.  This  licence  has  long  ceased  in  Ireland ;  but  the  proxies  in 
the  house  of  lords  are  still  entered,  in  Latin,  ex  Uceetma  regis.  This  created  a  doubt  hi 
November  1788,  whether  the  proxies  in  that  parliament  were  legal,  on  account  of  the  king's 
illness,  1  Ld.  Mountm.  342  ;  but  it  seems  now  to  be  so  much  a  mere  form  that  the  licence 
may  be  presumed,  though  instances  are  on  record  where  they  have  been  denied  by  the  king 
particularly,  An.  c.  6.  27.  &  30;  E.  3 ;  proxies  cannot  be  used  in  a  committee,  Ch.  106;  a 
proxy  cannot  sign  a  protest  in  England,  but  he  could  in  Ireland  ;  2  Ld.  Mountm.  191.  The 
order  that  no  lord  should  have  more  than  two  proxies,  i.  e.  be  a  proxy  for  more  than  two  ab- 
sent lords,  was  made  anno  2  Car.  1.  because  the  Duke  of  Buckingham  had  no  less  than  four- 
teen ;  1  Rushw.  269.  There  is  an  instance  in  Wight,  50.  where  a  proxy  is  called  litera  at- 
fsntofics  ad  parliamentum,  which  it  is  in  effect.  The  peer  who  has  the  proxy  is  always 
called  in  Latin  procuraUp  ;  if  a  peer,  after  appointing  a  proxy,  appear  personally  in  parlia- 
ment, his  proxy  is  revoked  and  annulled ;  4  Inst.  13.  By  orders  of  the  house  no  proxy  shall 
vote  upon  a  question  of  "  guilty  or  not  guilty  ; "  and  a  spiritual  lord  shall  only  be  proxy 
for  a  spiritual  lord,  and  a  temporal  lord  for  a  temporal.  Two  or  more  peers  may  be  proxies 
for  one  absent  peer  ;  but  Coke  is  of  opinion  that  they  cannot  vote  unless  they  all  concur ;  4 
L  13 ;  1  Wood.  41.  Each  peer  has  also  a  right,  by  leave  of  the  bouse,  when  a  vote  pas. 
contrary  to  his  sentiments,  to  enter  his  dissent  on  the  journals  oi  the  house,  with  the  rea- 
s  for  such  dissent,  which  is  usually  styled  bis  protest :  1  Com.  c.  2.  Lord  Clarendon  re- 
lates that  the  first  instances  of  protests,  with  reasons,  in  Englaud  were  in  1641,  before 
which  time  they  usually  only  set  down  their  names  as  dissentient  to  the  vote.  The  first  re- 
gular protest  in  Ireland  was  in  1662 ;  2  Ld  Mountm.  402.  All  bills,  likewise,  that  may  in 
their  consequences  any  way  effect  the  right  of  the  peerage,  are,  by  the  custom  of  parliament, 
to  have  their  first  rise  and  beginning  in  the  House  of  Peers,  and  to  suffer  no  changes  or 
amendments  in  the  House  of  Commons. 
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£>     Burdett  v.  Colmah.  M.  T.  1804.  K.  B.  4  East,  163. 
And  if  the       The  Serjeant  at  Arms  at  the  House  of  Commons  being  charged  with  the 
warrant**"    execution  °f  tne  Speaker's  warrant,  for  arresting  and  conveying  to  the  Tower 
cannot  be     ^  P^a*nt^»  a  member  of  the  house,  for  a  breach  of  privilege,  upon  the  refu- 
executed  by s*l  of  the  plaintiff  to  submit  to  the  arrest,  and  his  shutting  the  outer  door 
the  civil      against  the  Serjeant,  who  had  demanded  admission  for  the  purpose,  and  decla- 
power,  the  ruig  that  the  warrant  was  illegal,  and  that  he  would  only  submit  to  superior 
may  be-all.  ^orce  5  ana*  a  large  mob  having  assembled  before  the  plaintiff's  house,  and  ia 
ed  in  aid      t!)e  streets  adjoining,  so  that  the  Serjeant  could  not  arrest  and  convey  the  plain- 
thereof,       tiff  to  the  Tower,  without  danger  to  himself  and  ordinary  assistants,  if  at  all, 
by  the  mere  aid  of  the  civil  power  ;  the  Serjeant  thereupon  called  in  aid  a 
large  military  force,  and  after  breaking  into  the  plaintiff's  house,  placed  a 
competent  number  of  military  men  therein,  for  the  purpose  of  securing  a  safe 
and  convenient  passage  to  conduct  the  plaintiff  out  of  the  house  into  a  car* 
riage  in  waiting,  and  from  thence  conducted  him  with  a  large  military  escort 
to  the  Tower,  using  at  the  same  time  every  personal  courtesy  to  his  prisoner 
consistent  with  the  due  discharge  of  his  duty  in  the  execution  of  such  war* 
rant. 

The  Court  held,  defendant  was  not  guilty  of  any  excess  of  authority  in  the 
execution  of  such  warrant,  so  as  to  make  him  a  trespasser  ah  initio. 
3.     Brass  Crosby's  case.  E.  T.  1670.  C.  P.  2  Blac.  764  ;  S.  C.  3  Wils. 
A   member  188.    Hobhouse's  case.  3  B.  &  A.  420. 

^f  the  Motion  for  a  habeas  corpus  to  bring  up  the  body  of  Brass  Crosby,  Esq.  Lord 

•Commons  May01"  of  the  city  of  London,  on  affidavit  that  he  was  confined  in  the  Tower, 
►committed  by  virtue  of  a  warrant  from  Sir  Fletcher  Norton,  Speaker  of  the  House  of 
/or  a  breach  Commons.  No  counsel  appeared  to  support  the  commitment.  But 
-of  privilege,  (Per.  Cur.  De  Grey,  C.  J.,  Gould,  Blackstone,  and  Nares,  Js.)  were  una* 
4ie^arffed  mmoU9ty  °*  opinion,  and  tfoey  delivered  their  opinions  seriatim,  that  they  could 
hy  habeas  not  discharge  the  prisoner.  He  appeared  to  be  a  member  of  the  House  of 
-corptwdor-  Commons,  adjudged  by  that  House  to  be  guilty  of  a  breach  of  privilege, 
ing  the  ees-  and  committed  in  execution  by  the  authority  of  that  house  (now  sitting)  for 
*fon.  the  said  offence.     The  House  of  Commons  is  a  supreme  court  of  judica- 

ture with  respect  to  its  own  privileges,  and  especially  over  their  own  raem- 
[   92    ]   bers.     This  Court  never  discharges  persons  committed  for  a  contempt  by 
any  supreme  Court,  such  as  the  two  Houses  of  Parliament,  and  the  Courts  of 
Westminster  Hall.     The  law  has  entrusted  to  these  the  power  of  judging  for 
their  own  contempts  in  the  last  resort.     If  there  lay  any  appeal  from  them,  it 
would  detract  from  their  dignity,  and  they  would  cease  to  be  supreme  courts ; 
Paston's  case,  12  Ed.  4  ;  Trewyuaird's  case,  Dyer,  59  ;  B.  Chamber's  case, 
Cro.  Car.  168;  Cro.  Car.  679  ;  Ld.  Rayin.  1108.     Writs  of  attachment,  and 
commitments  for  contempts,  express  no  particulars  of  the  contempts,  because, 
if  expressed,  they  could  not  be  examined ;  and  the  legislature,  has  affirmed 
and  approved  of  the  process  of  contempts  as  established  by  the  common  law  ; 
13  Car.  2.  c.  2.  s.  4  ;  9  &  10  W.  3.  c.  15.     The  cases  cited  are  all  of  infe- 
rior courts,  except  one  or  two  hasty  ones  in  the  time  of  Jac.   1.,  when  the 
Courts  of  King's  Bench  and  Chancery  were  peevishly  struggling  for  jurisdiction. 
The  law  does  not  repose  the  same  confidence  in  the  judges  of  these  as  of  the 
superior  Courts ;  and  if  this  jurisdiction  resides  in  other  supreme  Courts,  it 
ought  also  to  reside  in  the  two  Houses  of  Parliament  which  are  at  least  equally 
supreme  with  respect  to  their  own  privileges.     The  Queen  v.  Paly,  Hilary 
term,  3  Ann.;  and  the  King  v.   Murray,   Pasch.  24  Geo.  2.  in  the  King's 
Bench,  are  both  of  them  cases  in  point  to  warrant  this  doctrine.     The  present 
case  is  neither  of  those,  being  a  member  of  their  own  house,  over  whom  they 
have  undoubted  jurisdiction  to  commit  in  execution  for  offences  against  the 
house.     This  was  never  attempted  to  be  set  aside  but  in  Lord  Shaftsbury's 
case,  1  Mod.   144  ;  and  there  the  judges  were  unanimously  of  opinion,  that 
they  had  no  jurisdiction  to  discharge  during  the  session  of  parliament.     And 
Lord  Holt,  who  differed  from  Lord  Chancellor  Cowper,  and  his  eleven  breth- 
ren, in  the  Queen  v.  Paley,  distinguished  Lord  Shaftsbury's  from  Paley's  case 
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because  bis  Lordship  was  a  member  of  the  house  that  committed  him ;  8 
State  Trials,  162.  Upon  these  reasons,  the  Court  unanimously  agreed_that 
the  prisoner  must  be — Remanded. 

Sec  WUmot's  Opinions,  81.  87;  2  Burr.  765. 

(d)  Disabilities  of,  to  be  ball. 
Giuuux  v.  Stott.  IL  T.  1812.  C.  P.  4  Taunt  228.  S.  P.  Dunn  v.  Hill.  1. 

D.  &  R.  208. 
The  justification  of  bail  was  opposed,  on  the  ground  that  one  of  them  (J.  \  ™en">w> 
C.  Esq.,  of  Rempstone  Hal],  in  the  parish  of  Corfe  Castle,  in  the  county  of  House  of 
Dorset,)  was  a  member  of  parliament,  and  that  no  privileged  person  could  be  Commons 
bail  on  account  of  the  difficulty  of  proceeding  against  him.     The  only  authori-  is  ineligible 
ty  cited  was  in  Siderfin,  p.  68,  where  the  tipstaff  in  Chancery  was  put  in  bail, a8  ba**' 
and  objected  to  as  being  privileged,  which  objection  the  Court  there  held  good. 
Per  Cur.     We  think  he  ought  not  to  be  bail,  for  the  difficulty  of  proceed- 
ing against  him  ;  the  justification,  therefore,  must  be  disallowed  ;  but  they  give 
time  to  put  in  another. 

IY.  RELATIVE  TO  THE  METHOD  OF  TRANSACTING  THE  BU-  £  93  J 
SINESS,  AND  HEREIN  OF  THE  ROYAL  ASSENT.* 

V.  RELATIVE  TO  THE  HOUSE  OF  LORDS  AND  COMMONS,  AS 
AN  AGGREGATE  BODY.t 

•The  method  of  doing  business  is  much  the  same  in  both  houses  of  parliament.  Each 
house  has  its  speaker.  The  speaker  of  the  lords  is  the  Lord  Chancellor ;  the  speaker  of  the 
commons  is  chosen  by  the  house,  but  must  be  approved  by  the  king.  The  speaker  of  the 
commons  cannot  give  his  opinion  on  any  subject  before  the  houae ;  but  the  speaker  of  the 
lords,  if  a  lord  of  parliament,  may.  In  both  houses  a  majority  binds  the  whole,  and  this 
majority  is  given  publicly  and  openly.  When  an  act  of  parliament  of  a  private  nature  ia 
wished  for,  a  petition  is  presented  by  a  member,  'which  is  either  referred  to  a  committee  to 
examine  the  matter,  or  on  the  petition  itself,  if  not  opposed,  leave  is  given  to  bring  in  a  bill. 
If  the  matter  is  of  a  public  nature,  the  bill  is  admitted  without  a  petition  on  the  motion  of  a 
member.  The  bill  is  drawn  out  on  paper,  with  a  number  of  blanks  and  spaces  for  insertion 
and  alterations.  It  is  read  a  first  time,  and  some  little  time  after  a  second.  After  such 
reading,  the  speaker  explains  the  substance  of  the  bill,  and  puts  the  question,  whether  it 
shall  proceed  any  further.  After  the  second  reading,  it  is  committed,  that  is,  referred  to  a 
committee,  either  private  or  of  the  whole  house.  A  committee  of  the  whole  house  is  com. 
posed  of  every  member,  and  to  form  it  the  speaker  quits  the  chair  (another  new  member 
appointed  every  new  parliament  for  the  office  being  chairman),  and  may  give  his  opinion  as 
a  private  member.  In  the  committee  the  bill  is  discussed  clause  by  clause,  amendments 
made,  blanks  filled  up,  and  sometimes  the  bill  entirely  new  modelled.  When  the  opinion 
of  the  house  has  been  taken  on  each  clause  and  amendment,  the  bill  is  ordered  to  be  en- 
grossed; this  done,  it  is  read  a  third  time,  when,  if  a  new  clause  be  added,  it  is  done  by 
tacking  a  separate  piece  of  parchment  to  the  bill,  which  is  called  a  rider.  The  speaker 
then  again  opens  the  contents,  and  holding  it  up  in  his  hands,  puts  the  question,  whether  it 
shall  pass  ?  If  agreed  to,  it  is  carried  to  the  lords  for  their  concurrence,  where  it  passes 
through  similar  forms;  and  if  agreed  to  by  them,  it  waits  the  royal  assent ;  if  rejected,  no 
notice  is  taken  to  prevent  alteration.  If  the  lords  make  any  amendment  to  it,  it  is  sent 
down  again  to  the  commons  for  their  concurrence  ;  should  the  commons  object  to  the 
amendment,  a  conference  is  held  between  members  deputed  by  each  house  to  adjust  the 
difference.  Where  both  parties  remain  inflexible,  the  bill  is  dropped.  Similar  forms  are 
observed  where  a  bill  begins  in  the  house  of  lords.  In  the  commons,  the  speaker  has  jl 
casting  vote  in  case  of  equality  of  votes  ;  buiin  the  lords,  the  speaker's  vote  is  counted  with 
thereat  of  the  house  ;  and  in  case  of  an  equality  of  votes,  the  non-contents  or  negatives  are 
considered  the  majority.  The  royal  assent  is  either  given  in  person  or  by  commission. 
Where  a  bill  has  received  the  royal  assent  in  either  of  these  ways,  it  becomes  a  statute  or 
act  of  parliament.  By  a  legal  fiction  the  whole  session  of  parliament  is  considered  as  one 
day ;  and,  therefore,  an  act  of  parliament  was  held  to  operate  from  the  day  in  which  parlia- 
ment assembled,  at  whatever  period  of  the  session  it  passed ;  but  thiB  was  remedied  by  the 
33  Geo.  3.  c.  13.  by  which  all  acts  are  directed  to  commence  from  the  date  of  the  royal 
assent,  unless  some  other  perio'd  is  expressly  mentioned  in  the  act. 

f  The  privileges  of  parliament  are  very  large  aud  indefinite ;    and,  therefore,  when  in  31 

Hen.  6.  the  House  of  Lords  propounded  a  question  to  the  judges  concerning  them,  the  Chief 

Justice   Sir  John  Fortesquieu,  in  the  name  of  his  brethren,  declared  that  they  ought  not  to 

make  answer  to  that  question,  for  it  hath  not  been  used  aforetime  that  the  justices  should* 

in  anywise,  determine  the  privileges  of  the  High  Court  of  Parliament,  for  it  is  so  high  and 

mighty  in  Ua  nature,  that  it  may  make  law,  and  that  which  is  law  they  make  no  law,  and  the 
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DISSOLUTION  OF.* 

determination  and  knowledge^ofthat'privilege' belongs  to  the  lords  of  parliament,  and  not  to 
the  justices ;  Seld.  Baronage,  p.  I.e.  4.  Privilege  of  parliament  was  principally  established 
in  order  to  protect  its  members  not  only  from  being  molested  by  their  fellow  subjects,  but 
also  more  especially  from  being  oppressed  by  the  power  of  the^crown.  If,  therefore,  all  the 
privileges  of  parliament  were  once  to  be  set  down  and  ascertained,  and  no  privilege  to  be 
allowed  but  what  is  so  defined  and  determined,  it  were  easy  for  the  executive  power'  to 
devise  some  new  case  not  within  the  line  of  privilege,  and,  under  pretence  thereof,  to  harass 
any  refractory  member,  and  violate  the"freedom  of  parliament.  The  dignity  and  independ- 
ence of  the  two  houses  are,  therefore,  in  a  great  measure  preserved  by  keeping  the  privi- 
leges indefinite.  But,  in  answer  to  these  observations,  it  has  been  justly  remarked,  that 
clearness  and  certainty  are  essentially,  necessary  to  the  liberty  of  Englishmen,  and  that 
rights  and  privileges  cannot  well  be  claimed  unless  they  are  ascertained  and  defined.  There 
are  several  privileges  of  the  members  of  either  house,  which  are  sufficiently  certain  and 
notorious.  These  are,  privilege*of  speech,  of  person,  and  (before  the  stat.  10  Geo.  3.  c.  50) 
of  their  domestics,  and  of  their  lands  and  goods.  As  to  the  first  privilege,  of  speech,  it  is 
declared  by  the  statute  1  W.  &  M.  stat.  2.  c.  2.  as  one  of  the  liberties  of  the  people,  "that  the 
freedom  of  speech  and  debates,  and  proceedings  in  parliameinVought  not  to  be  impeached, 
-  or  questioned,  in  any  court  or  place  out  of  parliament ;"  and  this  freedom  of  speech,  with 
other  privileges,  is  particularly  demanded  of  the  king  in  person  by  the  speaker  of  the  House 
of  Commons  at  the  opening  of  every  newparliament.  If  any  member  of  either  house,  how- 
ever, speak  words  of  offence  in  a  debate,  after  the  debate  is  over  he  is  called  to  the  bar, 
where,  commonly,  on  his  knees,  he  receives  a  reprimand  from  the  speaker,  and  if  the  offence 
be  great  he  is  sent  to  the  Tower.  When  the  bill  of  attainder  of  the  Earl  of  S.  was  passing 
the  House  of  Commons,  Mr.  T.,  a  member  of  that  house,  opposed  it  with  great  violence, 
and  being  heard,  to  explain  himself,  was  commanded  to  withdraw  ;  whereupon  it  was  re- 
solved he  should  be  expelled  the  house,  and  made  incapable  of  ever  serving  as  a  member 
of  parliament,  and  should  be  committed  prisoner  to  the  Tower,  there  to  remain  during  the 
pleasure  of  the  house ;  and  he  was  called  to  the  bar,  where  he  kneeled  down,  and  Mr. 
Speaker  pronounced  the  sentence  accordingly.  And  Sir  John  Elliot  Denzil  Holies,  and 
another  person,  having  spoken  these  words,  viz :  "The  king's  privy  council,  his  judges,  and 
his  counsel  learned  in  the  law,  have  conspired  to  trample  under  their  feet  the  liberties  of  the 
subject,  and  of  this  house,"  an  information  was  filed  against  them  by  the  Attorney-General ; 
and  farther,  for  that  the  king  having  signified  his  pleasure  to  the  House  of  Commons  for  the 
adjournment  of  parliament,  and  the  speaker  endeavouring  to  get  out  of  the  chair,  they  vio- 
lently, dec.  detained  him  in  the  chair,  upon  which  there  was  a  great  tumult  in  the  house,  to 
the  terror  of  the  Commons  there  assembled,  and  against  their  allegiance  ;  in  contempt  of 
the  king,  his  crown  and  dignity.  The  defendants  pleaded  to  the  jurisdiction  of  the  Court, 
and  refused  to  answer  but  in  parliament ;  but  it  was  adjudged  that  they  ought  to  answer 
the  charge  being  for  a  conspiracy  and  seditious  acts,  to  prevent  the  adjournment  of  the 
parliament,  which  may  be  examined  out  of  it ;  and  not  answering,  judgment  was  given 
against  them,  that  Sir  J.  Elliot  should  be  committed  Jo^the  Tower  and  fined  20001.,  and  the 
other  two  were  fined  and  imprisoned ;  Cro.  Car.  130. 

*  An  adjournment  is  no  more  than  a  continuance  of  the  session  from  one  day  to  another, 
as  the  word  itself  signifies,  and  this  is  done  by  the  authority  of  each  house  separately  every 
day,  sometimes  for  a  fortnight  or  month  together,  as  at  Christmas  or  Easter,  or  upon  other 
particular  occasions  ;  but  the  adjournment  of  one  house  is  no  adjournment  of  the  other;  4 
Inst.  28.  It  hath  also  been  usual,  when  his  majesty  hath  signified  Jiis  pleasure  that  both  or 
either  of  the  houses  should  adjourn  themselves  to  a  certain  day,  to  obey  the  king's  pleasure  so 
signified,  and  to  adjourn  accordingly.  Com.  Journ.  passim;  otherwise,  besides  the  indecorum 
of  a  refusal,  a  prorogation  would  assuredly  follow,  which  would  after  be  very  inconvenient 
to  both  public  and  private  business ;  for  prorogation,  puts  an  end  to  the  session,  and  then 
such  bills  as  are  only  begun,  and  not  perfected,  must  be  resumed  de  novo  (if  at  all)  in  a  sub- 
sequent  session ;  whereas,  after  an  adjournment,  all  things  continue  in  the  same  state  as  at 
the  time  of  the  adjournment  made,  and  may  be  proceeded  on  without  any  fresh  commence- 
ment. 

A  prorogation  is  the  continuance  of  the  parliament  from  one  session  to  another,  as  an  ad- 
journment of  the  session  from  day  to  day.  This  is  done  by  the  royal  authority^  expressed 
either  by  the  Lord  Chancellor  in  his  majesty's  presence,  or  by  commission  from  the  crown, 
or  frequently  by  proclamation. 

At  the  beginning  of  a  new  parliament,  when  it  is  not  intended  that  the  parliament  should 
me*et  for  despatch  of  business,  the  practice  is  to  prorogue  it  by  a  writ  of  prorogation.  On  the 
day  upon  which  the  writ  of  summons  is  returnable,  the  members  of  the  House  of  Commons 
who  attend  do  not  enter  their  own  house,  or  wait  for  a  message  from  the  Lords,  but  go  im- 
mediately up  to  the  House  of  Lords,  where  the  Chancellor  reads  the  writ  of  prorogation; 
and  when  it  is  intended  that  they  should  meet,  upon  the  day  to  which'the  parliament  is  pro- 
rogued, for  dispatch  of  business,  notice  is  given  by  proclamation ;  1  Connor,  c.  2.  p.  187.  in 
n.  see  post. 

Both  houses  are  necessarily  prorogued  at  the  same  time,  it  not  being  a  prorogation  of  the 
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BERS  OF  THE  HOUSE  OF  COMMONS. 

House  of  Lords  or  Commons,  bat  of  the  parliament.  The  session  is  never  understood  to 
be  at  an  end  until  a  prorogation,  though,  unless  some  act  passed,  or  some  judgment  given, 
in  parliament,  it  is  in  truth  no  session  at  all ;  4  Inst  28 ;  Hale  Pari.  38 ;  Hut.  61.  And  for. 
merly  the  usage  was  for  the  king  to  give  the  royal  assent  to  all  such  bills  as  he  approved 
at  the  end  of  every  session,  and  then  to  prorogue  the  parliament,  though  sometimes  only  for 
a  day  or  two,  after  which  all  business  then  depending  in  the  houses  was  to  be  begun  again : 
which  custom  obtained  so  strongly,  that  it  once  became  a  question,  whether  giving  tho  royal 
assent  to  a  single  bill  did  not,  of  course,  put  an  end  to  the  session  ;  and  though  it  was  then 
resolved  in  the  negative,  yet  the  notion  was  so  deeply  rooted,  that  the  stat.  1  Car.  1.  c.  7. 
was  passed  to  declare,  that  the  king's  assent  to  that  and  some  other  acts  should  not  put  an 
end  to  the  session ;  and  even  so  late  as  the  reign  of  Charles  the  Second  we  find  a  proviso 
frequently  tacked  to  a  bill,  that  his  majesty's  assent  thereto  should  not  determine  the  session 
of  parliament ;  stat.  12  Car.  2.  c.  1 ;  22  &  23  Car.  2.  c.  1.  But  it  now  seems  to  be  allowed, 
that  a  prorogation  must  be  expressly  made,  in  order  to  determine  the  session. 

A  dissolution  is  the  civil  death  of  the  parliament ;  this  may  be  effected  three  ways;  first, 
by  the  king's  will,  expressed  either  in  person  or  by  representation  ;  for  as  the  king  has  the 
sole  right  of  convening  the  parliament,  so  also  it  is  a  branch  of  the  royal  prerogative,  that  he 
may  (whenever  he  pleases)  prorogue  the  parliament  for  a  time,  or  put  a  final  period  to  its 
existence.  If  nothing  had  a  right  to  prorogue  or  dissolve  parliament  but  itself,  it  might  be- 
come perpetual ;  and  this  would  be  extremely  dangerous,  if  at  any  time  it  should  attempt  to 
encroach  upon  the  executive  power,  as  was  fatally  experienced  by  the  unfortunate  King 
Charles  the  First,  who  having  unadvisedly  passed  an  act  to  continue  the  parliament  then  in 
being,  till  such  time  as  it  should  please  to  dissolve  itself,  at  last  fell  a  sacrifice  to  that  inor- 
dinate power  which  he  himself  had  consented  to  give  them.  It  is  therefore,  extremely  . 
necessary,  that  the  crown  should  be  empowered  to  regulate  the  duration  of  these  assemblies, 
under  limitations  which  the  English  constitution  has  prescribed ;  so  that,  on  the  one  hand, 
they  may  frequently  and  regularly  come  together  for  Ah e  dispatch  of  business  and  redress  of 
grievances  ;  and  may  not  on  the  other,  even  with  the  consent  of  the  crown,  be  continued  to 
an  inconvenient  or  unconstitutional  length.  A  parliament,  it  has  been  said,  ought  not  to  be 
dissolved  as  long  as  any  bill  remains  undiscussed ;  and  proclamation  must  be  made  in  the 
parliament,  that  if  any  person  have  any  petition  he  shall  come  in  and  be  heard,  and  if  no 
answer  be  given  it  is  intended  the  public  are  satisfied.  Secondly,  a  parliament  may  be  dis- 
solved by  the  demise  of  the  crown.  This  dissolution  formerly  happened  immediately  upon 
the  death  of  the  reigning  sovereign ;  for  he  being  considered  in  law  as  the  head  of  the  par- 
liament, that  failing,  the  whole  body  was  held  to  be  extinct.  But  the  calling  a  new  parlia- 
ment immediately  on  the  inauguration  of  the  successor  being  found  inconvenient,  and  danger 
being  apprehended  from  having  no  parliament  in  being  in  case  of  a  disputed  succession,  it 
was  enacted  by  stat.  7  &  8  W.  3.  c.  15.  that  the  parliament  in  being  should,  if  sitting,  con- 
tinue for  six  months  after  the  demise  of  the  crown,  unless  sooner  dissolved,  &c.  by  the  suc- 
cessor ;  or  if  not  sitting,  should  meet  on  the  day  of  prorogation ;  and  that  in  case  no  parlia- 
ment was  in  being,  the  last  preceding  parliament  should  convene  and  sit.  By  stat.  6  Anne, 
e.  7.  s.  4.  it  is  more  explicitly  enacted,  that  parliament  shall  not  be  determined  or  dissolved 
by  demise  of  the  crown,  but  shall  continne  ;  and  if  sitting  at  the  time  of  such  demise,  imme- 
diately proceed  to  act  for  six  months  and  no  longer,  unless  sooner  prorogued  or  dissolved 
by  the  successor ;  and  if  prorogued,  shall  meet  on  the  day  of  the  prorogation,  and  sit  for  the 
remainder  of  the  said  six  months,  unless  sooner  dissolved,  <fec.  By  sect.  5.  it  is  provided, 
that  if  there  be  a  parliament,  it  being  at  the  time  of  the  demise  of  the  crown,  but  the  same 
happens  to  be  then  separated  by  adjournment  or  prorogation,  such  parliament  shall  immedi- 
ately after  such  demise  meet,  convene,  and  sit,  and  shall  act  notwithstanding  such  demise 
for  six  months,  unless  sooner  dissolved,  &c.  By  36.  (repealed  by  37  Geo.  3.  c.  127)  it  was 
provided  that,  in  case  at  the  time  of  such  demise  there  were  no  parliament  in  being  that  had 
met  and  sat,  the  last  preceding  parliament  should  immediately  convene.  The  said  act,  37 
Geo.  3.  c.  127,  enacts,  that  incase  of  the  demise  of  tne  crown,  subsequent  to  the  dissolution 
or  expiration  of  a  parliament,  and  before  the  day  appointed  by  the  writs  of  summons  for 
assembling  a  new  parliament,  in  such  case  the  last  preceding  parliament  shall  immediately 
convene  and  sit  in  Westminster,  and  be  a  parliament  for  six  months  and  no  longer,  as  if  the 
said  parliament  had  not  been  dissolved  or  expired,  subject  to  be  dissolved  or  prorogued  by 
the  successor.  By  sect.  4,  the  proviso  is  extended  to  the  case  of  the  demise  of  a  successor 
to  the  crown  within  six  months  after  his  succession,  without  his  having  dissolved  the  parlia- 
ment, or  after  it  shall  have  been  dissolved,  and  before  a  new  one  shall  have  mof.  By  sect* 
5,  it  is  enacted,  that  in  case  of  the  demise  of  the  crown  on  or  after  the  day  appointed  by  the 
writs  of  summons  for  assembling  a  new  parliament,  and  before  such  new  parliament  shall 
have  actually  met,  such  new  parliament  shall,  immediately  after  such  demise,  convene  and 
sit  at  Westminster,  and  De  a  parliament  six  months  and  no  longer,  subject  to  be  dissolved. 
Lastly,  a  parliament  may  be  dissolved  or  expire  by  effluxion  of  time  ;  for  if  either  the  legis- 
lative body  were  perpetual  or  last  for  the  life  of  the  prince  who  convened  them  formerly,  and 
were  ao  to  be  supplied  by  occasionally  filling  the  vacancies  with  now  representatives ;  in 
these  cases,  if  it  were  once  corrupted,  the  evil  would  be  past  all  remedy ;  but  when  different 
bodies  succeed  each  other,  if  the  people  see  cause  to  disapprove  of  the  present,  they  may 
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(A)  By  action. 
(a)  As  to  the  process. 
1st  By  original.* 
The  sum-  1-     Evebett  v.  Wharton.  T.T.   1816.  K.  B.  5  M.  &  S.  321. 

mons  upon  Upon  process  by  original  writ  against  a  member  of  parliament,  the  summons 
process  by  omitted  to  describe  him  as  having  privilege  of  parliament ;  and  the  notice  at 
[  ,96  ]  the  foot  stated  that,  in  default  of  his  appearance  on  the  return  day  of  the  writ, 
nee^not  de-  *°e  P'aint^s  would  cause  an  appearance  to  be  entered  for  him. 
scribe  the  "  -P*1"  C«r.  The  law  does  not  require  the  insertion  in  the  summons  of  the 
defendant  words  "having  privilege  of  parliament ;"  and  the  insertion  would  have  made  no 
[   97   ]    difference  to  the  defendant,  as  to  the  time  or  manner  of  his  appearance.     The 

as  having     concluding  part  of  the  notice,  that,  in  default  of  the  defendant's  appearing,  the 
privilege  of 

parha-  rectify  its  faults  in  the  next.    A  legislative  assembly  also,  which  is  sure  to  be  separated 

ment.t  again  (whereby  its  members  will  themselves  become  private  men,  and  subject  to  the  rail 

extent  of  the  laws  which  they  have  enacted  for  others),  will  think  themselves  bound  in  inter- 
est, as  well  as  duty,  to  make  only  such  laws  as  are  good.  The  utmost  extent  of  time  that 
the  same  parliament  was  allowed  by  stat.  6  W.  &  M.  c.  8.  was  three  years,  after  the  expire, 
tion  of  which,  reckoning  from  the  return  of  the  first  summons,  the  parliament  was  to  have 
no  longer  continuance.  But  by  Geo.  1.  s.  2..c.  38.  (in  order  professedly  to  prevent  the  great 
and  continued  expenses  of  frequent  elections,  and  the  violent  heats  and  animosities  conse- 
quent thereon ;  and  for  the  peace  and  security  of  the  government  then  just  recovering  from 
the  then  late  rebellion),  this  term  was  prolonged  to  seven  years ;  and  what  alone  is  an 
instance  of  the  vast  authority  of  parliament,  the  very  same  house  that  was  chosen  for  three 
'  years,  enacted  its  own  continuance  for  seven.  So  that  as  our  constitution  now  stands,  the 
parliament  must  expire  or  die  a  natural  death  at  the  end  of  every  seventh  year,  if  not  sooner 
dissolved  by  the  royal  prerogative,  as  it  generally  is  in  the  course  of  five  or  six  years.  The 
septennial  act  has  been  termed  an  unconstitutional  exertion  of  the  authority  of  parliament ; 
and  the  reason  alleged  is,  that  these  who  had  a  power  delegated  to  them  for  three  years 
only  could  have  no  right  to  extend  that  term  to  seven  years.  But  this,  says  Mr.  Christian, 
appears  to  be  a  fallacious  mode  of  considering  the  subject.  Before  the  triennial  act,  6  W. 
Si  M,  c.  2.  the  duration  of  the  parliament  was  only  limited  by  the  pleasure  or  death  of  the 
king ;  and  it  never  can  be  supposed  that  the  next,  or  any  succeeding  parliament,  had  not  the 
power  of  repealing  the  triennial  act ;  and  if  that  had  been  done,  then,  as  before,  they  might 
have  sat  seventeen  or  seventy  years.  It  is  certainly  true,  that  the  simple  repeal  of  a  former 
statute  would  have  extended  their  continuance  much  beyond  what  was  done  by  the  septen- 
nial act,  1  Co  mm.  c.  2.  ad  fin.  in  n. ;  to  this  may  be  added  an  observation  which  seems 
unaccountably  to  have  been  passed  over  in  silence  by  the  defenders,  and,  therefore,  no 
wonder  by  the  accusers,  of  the  septennial  act ;  namely,  that  it  is  not  true  in  fact,  as  the  ar- 
gument is  usually  put,  that  a  parliament  chosen  for  three  years  continued  themselves  for 
seven ;  since  it  was  only  one  part  of  the  parliament,  the  House  of  Commons,  which  was 
chosen  for  any  limited  time,  and  the  septennial  act  was  the  act  of  the  whole  legislature. 

*  At  common  law,  it  seems  that  peers  of  the  realm,  and  members  of  the  House  of  Com- 
mons, not  being  subject  to  a  capiat,  could  only  have  been  sued  by  original  writ.  But  now, 
by  state.  12  &  18  W.  3.  "any  person  or  persons  having  cause  of  action  against  any  knight, 
citizen,  or  burgess  of  the  House  of  Commons,  or  any  other  person  entitled  to  privilege  of 
parliament,  may  prosecute  such  knight,  Ac.  in  his  majesty's  Court  of  King's  Bench,  Com- 
mon Pleas,  or  Exchequer,  by  summons,  and  distress  infinite,  or  by  original  bill  and  sum- 
mons, attachment,  and  distress  infinite,  which  the  said  respective  courts  are  empowered  to 
issue  against  them,  or  any  of  them,  until  he  or  they  shall  enter  a  common  appearance,  or 
file  bail  to  the  sheriff's  action,  according  to  the  course  of  each  respective  court. 

t  In  proceeding  by  original  writ  against  a  peer,  or  member  of  the  House  of  Commons, 
the  original  should  issue  into  that  county  where  the  defendant  lives,  and  a  summons  is  made 
out  thereon  by  the  plaintiffs  attorney,  and  delivered  to  the  sheriff",  who  serves  it  on  the  de- 
fendant personally,  or  by  leaving  it  at  his  house,  or  last  place  of  abode ;  see  2  Cromp.  146; 
1  Str.  125.  Before,  or  on  the  quarto  die  post  of  the  return  of  the  original,  the  defendant 
either  appears  or  makes  default,  for  he  cannot  cast  an  essoign.  If  he  make  default,  the  plain- 
tiff may  sue  out  a  testatum  summons,  or,  which  is  more  usual,  a  distringas,  and  after  that, 
if  necessary,  a»alias  or  pluries,  distringas,  upon  which  he  may  move  to  increase  and  sell 
the  issues,  as  was  formerly  usual  in  other  cases ;  or,  upon  an  affidavit  of  the  personal  ser- 
vice of  the  summons,  he  may  enter  an  appearance  in  the  manner  pointed  out  by  the  statute 
45  Geo.  3.  c.  124.  s.  3.  If  the  sheriff  return  upon  the  distringas  that  the  defendant  has  no- 
thing by  which  he  can  be  distrained,  plaintiff  may  have  a  testatum  distringas  into  another 
county.  The  distringas,  and  other  subsequent  process  upon  the  original,  states  the  cause 
of  action  at  large,  see  4  East,  1G2 ;  and  must  be  made  returnable  in  the  King's  Bench  on  a 
general  return  day,  ubicunque,  or  wheresoever  the  king  shall  then  be  in  England ;  or  in  the 
Common  Pleas,  before  the  king's  justices  at  Westminster.  Each  succeeding  writ  must  be 
tested  on  the  quarto  die  post  of  the  return  of  the  preceding  one ;  and  there  must  be  fifteen 
days  at  least  between  the  teste  and  return. 
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plaintiff  would  cause  an  appearance  to  be  entered  for  him,  is  not  a  sufficient 
ground  of  objection  to  make  void  the  process. 

2     Bloxam  v.  Suhtees.  T.  T.  1803.   K.  B.  4  East,  162. 
After  a  summons  and  distringas,  issued  against  a  privileged  defendant,  in  To  found  a 
the  county  where  the  action  is  brought,  but  in  which  he  did  not  reside,  and  of  testatum 
wdich  process  he  had  no  notice,  and  returns  of  non  est  inventus  and  nulla  bona ;  ^'"V^^ 
Per  Cur.     A  testatum  distringas  may  regularly  issue  into  the  county  in  mong  ja"^ 
which  be  resides  and  has  property,  without  any  new  summons  in  such  county,  necessary. 

2nd.  By  bill*  [  98  ] 

1.  Dawson  v.  Bceridge.  M.  T.  1726.  K.   B.  2  Ld.  Raym.  1442  ;  S.  C. 

2  Stra.  734. 

The  defendant  B.  brought  a  writ  of  error  upon  a  judgment  given  against  Since  the 
him  in  an  action  on  a  promissory  note  by  nil  dicity  and  a  writ  of  inquiry  exe- 1  h 

cuted  and  final  judgment  given  for  379Z.  14*.     The  plaintiff,  in  error,  insisted  0f  p^Ha?** 
that  the  Common  Pleas  could  not  hold  plea  in  this  case  against  members  of  ment  maybe 
parliament  by  bill,  which  depends  upon  the  words  of  the  stat.  12  &  13  W.  3  sued  by  bill 
c,  3.  s.  2.  which  are  these,  "  And  if  any  person  or  persons  having  cause  of  ac- M.  ?#'J a* 
tion  against  any  of  the  knights,  citizens,  or  burgesses,  or  any  other  person  en-  ongma  * 
titled  to  privilege  of  parliament,  after  any  dissolution,  prorogation,  or  such  ad- 
journment as  aforesaid,  or  before  any  sessions  of  parliament,  or  meeting  of  both 
houses,  as  aforesaid,  such  person  or  persons  shall  and  may  prosecute  such 
knight,  citizen,  or  burgess,  or  otbei  person,  entitled  to  privilege  of  parliament, 
in  bis  Majesty's  Court  of  King's  Bench,  Common  Pleas,  or  Exchequer,  by 
summons,  and    distresg  infinite,  or  by  original  bill,  and  summons,  attachment, 
and  distress  infinite,  thereupon,  to  be  issued  out  of  any  of  the  said  courts  of 
record,  which  the  said  respective  courts  are  hereby  empowered  to  issue  against 
them,  or  any  of  them,  until  he,  or  they,  shall  enter  a  common  appearance,  or 
file  common  bail  to  the  plaintiff's  action,  according  to  the  course  of  each  re- 
pective  court."  » 

Per  Cur.  The  intent  of  the  parliament  must  be  collected  from  the  words, 
and  the  words  are  plain  and  express,  that  a  member  of  parliament  may  he  su- 
ed either  in  the  Ring's  Bench,  Common  Pleas,  or  Exehequer,  by  summons  and 
distress  infinite  (which  refers  to  proceedings  by  original  writ),  or  by  original 
bill  and  summons,  attachment  and  distress  infinite,  thereupon,  to  be  issued 
out  of  any  of  the  said  courts,  which  the  said  respective  courts  are  empowered 
to  issue  against  them.  [   99   ] 

2.  Tab  Earl  Lonsdale  v.  Littledale.  M.  T.  1793.  C.  P.  2  H.  Bl.  267.    But  peers 
The  defendant,  a  peer,  being  sued  by  bill,  a  writ  of  error  was  brought ;  af-  cannot  be 

ter  the  usual  errors,  the  assignment  was,  that  the  said  earl,  being  a  peer  of  fu«.  by 
this  realm,  ought  to  have  been  sued  by  original  writ  and  not  by  bill.     On  be-       ' 
half  of  the  plaintiff  in  error,  in  support  of  that  assignment,  two  points  were 

*  The  bill  against  a  member  of  the  House  of  Commons  is  a  complaint  in  writing,  descri- 
bing the  defendant  as  having  privilege  of  parliament,  and  concludes  with  a  prayer  by  the 
plaintiff*,  of  process  to  be  made  to  him,  according  to  the  form  of  the  statute,  Ac.  This  bill 
is  filed  in  the  King's  Bench,  on  parchment,  with  the  clerks  of  the  declaration  in  the  King's 
Bench  office.  And  if  the  bill  be  filed  in  vacation  for  a  cause  of  action  arising  after  the  term, 
there'  should  be  a  special  memorandum  stating  the  day  of  bringing  the  bill  into  the  office  of 
the  clerk  of  declarations.  In  the  Common  Pleas,  the  bill  is  filed  with  the  filacer  of  the 
county  where  the  venue  is  laid.  In  the  Exchequer,  it  is  filed  with  the  master ;  and  the  first 
process  thereon,  in  all  the  courts,  is  a  writ  of  summons,  which  is  a  judicial  writ  issuing  out 
of  the  King's  Bench  or  filacer's  office  of  pleas  in  the  Exchequer,  on  a  proper  precipe,  and 
directed  to  the  sheriff  of  the  county  where  the  venue  is  laid,  commanding  him  to  summon 
the  defendant ;  or,  if  the  defendant  reside  in  a  different  county,  the  plaintiff  may  sue  out  a 
writ  of  testatum  summons  into  that  county.  Upon  one  or  other  of  these  writs  the  defend- 
ant should  be  summoned,  in  like  manner  as  upon  an  original ;  the  writ  of  summons,  and 
other  subsequent  process  upon  the  bill,  differ  from  the  process  by  original  in  the  following 
particulars :  1st.  That  they  do  not  state  the  cause  of  action  at  large,  but  only  require  the 
defendant  to  answer  the  plaintiff  generally  in  a  plea  of  trespass  on  the  case  (according  to 
the  plea),  to  his  damage  of,  Ac.,  as  he  can  reasonably  show  that  thereof  he  ought  to  an- 
swer ;  2ndly.  That  they  are  tested  on  the  very  return,  and  not  on  the  quarto  die  post  of  the 
return  of  each  other;  3rdly.  That  they  are  made  returnable  on  days  certain,  and  not  on  ge- 
neral return  daya ;  and,  4thly.  That  there  need  not  be  fifteen  days  between  the  teste  and 
return  of  them. 
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x  made  ;  the  first,  Whether  a  peer  or  lord  of  parliament  could  be  sued  in  the 
Court  of  King's  Bench  by  bill,  prior  to  the  passing  of  the  stat.  12  &  13  W.  3 
c.  3.  The  second,  whether  that  statute  had  made  any  alteration  in  this  res- 
pect. 

Per  Cur.     Before  that  statute,  a  peer  could  only  be  sued  by  original. ,   But 
-  by  the  ancient  common  law  that  cou/t  had  no  jurisdiction  of  civil  suits,  except 
in  cases  of  trespass,  vi  et  armis,  and  iti  such  the  party  might  be  arrested ;  3 
Co.  12.  a.     But  in  the  course  of  time  it  was  holden  that,  when  the  defendant 
was  once  in  custody  of  the  marshal,  he  might  be  sued  for  any  other  cause  of 
action  by  bill.     The  proceeding  by  bill  was,  indeed,  originally  designed  only 
for  injuries  committed  with  force  to  the  person  or  property  of  another.     The 
party  to  whose  person  or  property  any  injury,  accompanied  with  force,  had 
been  committed  had  liberty  to  apply  to  the  court  of  King's  Bench  for  redress  ; 
and,  in  order  that  process  might  be  awarded  to  bring  the  offender  to  Court, 
the  plaintiff  drew  out  his  complaint,  and  entered  it  at  length  on  the  records  of 
the  Court,  in  which  a  trespass  was  alleged  in  order  to  give  the  Court  jurisdic- 
tion ;  Trye,  98.     When  this  was  done,  the  clerk  of  the  court  was  warranted 
to  issue  the  bill,  the  only  process  awarded  in  the  first  instance.     This  bill  was 
directed  to  the  sheriff  of  that  county  where  the  Court  happened  to  sit,  com- 
manding him  to  take  and  safely  keep  the  defendant,  so  that  he  might  have*  the 
body  before  the  King,  at  a  certain  day,  to  answer  to  the  plaintiff  in  a  plea  of 
trespass.     If  non  est  inventus  was  returned,  and  the  defendant  was  in  another 
county,  the  plaintiff  might  sue  a  testatum  bill  or  latitat ;  and  when  the  defend- 
ant was  taken  and  brought  into  court,  he  was  either  delivered  to  the  actual  cus- 
tody of  the  marshal  or  admitted  to  bail.     It  is  clear,  therefore,  that  at  common 
law  the  Court  of  King's  Bench  could  -hold  plea  by  bill  in  no  instance,  except 
where  the  defendant  was  in  the  actual  or  supposed  custody  of  the  marshal ;  but 
as  a  peer  or  lord  of  parliament  could  not  be  legally  arrested  in  a  civil  suit,  he 
could  not  in  reality  be  in  the  custody  of  the  marshal,  and  as  he  could  not  be  so 
really.,  the  fiction  could  not  extend  to  him.     2nd.  It  remains  then  to  be  seen, 
whether  by  the  stat.  12  &  13  W.  3.  c.  3.  peers  are  made  liable  to  the  process 
by  bill  from  which  they  are  exempted  by  the  common  law.     In  the  first  sec- 
tion, a  power  is  given  to  sue  all  persons  alike,  having  privilege  of  parliament 
immediately  or  after  the  dissolution  or  prorogation,  or  after  an  adjournment  for 
a  longer  time  than  fourteen  days.     But  in  the  second  section  there  is  a  distinc- 
tion established  in  the  mode  of  suing  peers  and  members  of  the  House  of 
Commons.     In  that  clause  it  is  enacted,  "  that,  if  any  person  or  persons  harve 
cause  of  action  or  complaint  against  any  peer  of  this  realm,  or  lord  of  parlia- 
ment, such  person  or  persons,  after  a  dissolution,  prorogation,  or  adjourn- 
ment, as  aforesaid,  or  before  any  session  of  parliament,  or  meeting  of  both 
houses,  as  aforesaid,  shall  and  may  have  such  process  out  of  his  Majesty's 
[  100  ]    Courts  of  King's  Bench,  or  Common  Pleas,  and  Exchequer,  against  such 
peer  or  lord  of  parliament  as  he,  or  they  might  have  had  against  him  out 
of  the  time  of  privilege."     Now,  the  only  process  which  the  plaintiff  could 
have  had  against  a  peer  out  of  the  time  of  privilege  was  an  original  (it  having 
been  before  shown  that  he,  could  not  have  a  bill),  for  in  the  time  of  privi- 
lege he  could  have  bad  no  process  at  all ;  and  it  was  to  remedy  the  mischief 
which  arose  from  the  debtor's  being  protected  by  the  privilege  of  parliament 
in  the  interval  when  the  parliament  was  not  sitting,  when  the  statute  was  made. 
But  with  respect  to  the  House  of  Commons,  in  the  same  clause  it  is  enacted, 
M  that  if  any  person  or  persons  have  cause  of  action  against  any  of  the  said 
knights,  citizens,  or  burgesses,  or  any  other  person  entitled  to  the  privilege  of 
parliament,  after  any  dissolution,  prorogation,  or  adjournment,  as  aforesaid,  or 
before  any  sessions  of  parliament,  or  meeting  of  both  houses,  as  aforesiad,  such 
person  or  persons  shall  and  may  prosecute  such  knight,  citizen,  or  burgess,  or 
other  person,  entitled  to  such  privilege  of  parliament,  in  his  Majesty's  Court  of 
King's  Bench,  Common  Pleas,  and  Exchequer,  by  summons  and  distress  in- 
finite, or  by  original  bill,  and  summons,  attachment,  and  distress  infinite,"  &c. 
The  statute,  therefore,  directs,  that  peers  shall  be  sued  by  the  same  process  to 
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which  they  were  liable  out  of  the  time  of  privilege  ;  but  members  of  the  House 
of  Commons,  either  by  summons  and  distress  infinite,  or  by  original  bill,  sum- 
mons, attachment,  and  distress  infinite. 
3.     Say  v.  Bibon.  M.  T.  1752.  K.  B.  Sayer,  63.  S.  P.  Gosling  v.  Wey- 
mouth. T.  T.  1778.  K.  B.  Cowp.  844. 
Upon  a  rule  to  show  cause  why  the  proceedings  against  the  defendant,  who  Though  it 

was  a  peeT,  should  not  be  set  aside,  it  appeared  that  the  suit  was  commenced  ^^f611 

«     *  ««i  seio  tney 

bJ  blU*  may  be. 

Lee,  C.  J.  It  has  been  said  that,  as  the  12  &  13  W.  3.  c  3.  by  which  sta- 
tute liberty  is  given  of  commencing  a  suit  by  bill,  against  persons  having  pri- 
vilege of  parliament,  does  only  mention  knights,  citizens,  and  burgesses  ex- 
pressly, the  subsequent  words  "  or  any  other  person  having  privilege  of  par- 
liament,*9 do  rfot  extend  to  a  peer  ;  because  a  peer  is  a  person  of  a  rank  su- 
perior to  all  the  persons  who  are  expressly  mentioned  ;  but  we  are  of  opinion, 
that  the  practice  of  the  Court,  which  has  for  many  years  been  established,  is 
founded  upon  a  very  right  construction  of  the  statute,  and  that  it  ought  to  be 
adhered  to. 

4.     Danes  v.  Rendleshax.  E.  T.  1817.  C.  P.  7  Taunt.  679 ;  S.  C.         However, 

1  Moore,  410.  rufe'does 

The  Court  will  not  decide  the  question  of  privilege  of  peerage  on  motion,  noteBeel^  to 
but  leave  the  party  to  his  remedy,  by  plea  in  abatement,  where  an  Irish  peer  is  apply  to 

sued  by  bill.  Iri«h  **•"• 

3rd.  When  sued  with  others  not  privileged.  [  101  ] 

Rebabts  v.  Mason.  E.  T.  1810.  C.  P.  1  Taunt.  256.  A  member 

Heath,  J.     Formerly  no  privilege  was  allowed  to  a  member  of  parliament  JJJJJSoes 
when  he  was  sued  with  another  ;  and  it  is  within  my  memory  that  the  late  Mr.  not  j086  hiB 
Wallace  advised  a  proceeding  under  the  supposition  that  this  order  was  not  privilege  by 
obsolete,  in  consequence  of  which  he  received  notice  that  a  motion  would  be  being  sued 
made  against  him  in  the  House  of  Commons.  ^«L«r«r 

4th.  When  in  prison.  pcr80M- 

jBtfKso*  v.  Mackreth.  T.  T.  1793.  K.  B.  6  T.  R.  361.  A  member 

The  defendant,  a  member  of  parliament,  being  in   the  king's  Bench  prison,  ^J*^ 
under  sentence  of  Court,  on   a   criminal  information,  the  plaintiff  filed   bill  j^in^B 
against  him,  as  being  in  the  custody  of  the  marshal,  but  issued  no  summons  Bench  pri- 
against  him  ;  and  a  rule  having  been  obtained,  calling  on  the  plaintiff  to  show  son,  maybe 
cause  why  the  proceedings  should  not  be  set  aside  for  irregularity,  common* 

Per  Cur.     In  ordinary  proceedings  against  a  person,  having  privilege  of  par-  penon  m 
liament,  a  summons  is  issued  for  the  purpose  of  bringing  him  into  Court ;    but  custody  0f 
that  is  perfectly  unnecessary  in  a  case  where  such  a  defendant  isalready  in  the  the  mar- 
custody  of  the  marshal.     In  such  a  case,  the  plaintiff  may  file  a   declaration  ehal,  though 
against  him,  as  being  in  the  custody  of  the  marshal,   though  they  could  not  jje  cc^*ed 
charge  him  in  custody  in  a  bailable  action. — Rule  discharged.  ^th  a  bail- 

bth.  Of  the  privilege  from  arrest.  able  action. 

1.  English  peers. 
1.  Bkbcoev.  Eobbmont.  T.  T.  1814.  K.  B.  3  M.  &  S.  88.  S.  P.  Hone* 

v.  Arundell.  3  B.  &  P.  7. 
Rule  for  setting  aside  proceedings  for  irregularity,  obtained  on  the  ground,  p6ers, 
that  the  defendant,  a  peer,  had  been  served  with  a  copy  of  a  biU  of  Middlesex,  though  sued 
issued  against  him  jointly  with  the  other  defendants.     It  was  said  that  the  «c- J^mtl^with 
tion  was  brought  under  an  inclosure  act  for  the  purpose  of  trying  a  right,  and  ed|,per80^B> 
the  Court  would  leave  the  defendant  to  plead  his  privilege  in  abatement ;  and    j-  102  j 
here  the  affidavit  does  not  show  him  to  be  a  peer  ;  and  the  cases  of  Lord  Lons-  are  6X. 

*  And  if  a  peer  be  sued  jointly  with  others  by  bill  of  Middlesex,  the  Court  will  set  aside 
the  proceedings  as  against  the  peer ;  see  3  M.  &  S.  88  But  the  potton  for  this  pmpose 
mast  be  made  soon,  and  before  interlocutory  judgment ;  Lady  Napier's  case,  T.  T. . <U  Ueo. 
3.  K.  B.  And  where  an  action  is  brought  against  a  peer  or  member  of  *eH°i»e £uuX 
moas  jointly  with  other  persons,  the  original  writ  or  bill  should  be  •W^^^X 
np  >n  which  the  peer  or  member  should  be  summoned,  and  a  caputs  issued  against  the 

others. 
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<empt  from  dale  v.  Littledale,  2  H.  Bl.  267,  299.  and  Hosier  v.  Lord  Arundel,  3  B.  &  P. 
wrest.*        7f  were  cite<j. 

The  Court  held  the  proceedings  irregular,  as  far  as  they  related  to  the  Earl 
of  Egremont,  and  to  that  intent  -made  the — Rule  absolute. 
Even  2.  Foktman  v.  Rokeby.  M.  T.  181&  C.  P.  4  Taunt.  868. 

though  they  Ruie  f^i  for  setting  aside  the  proceedings  in  this  case  as  irregular.  The 
^  nal°CC*>  defendant,  who  was  a  peer  of  Ireland,  having  been  served  with  a  common  capi- 
neglected  <**  t  cause  was  shown  on  an  affidavit  that  the  defendant  had  himself  sued  by  the 
to  claim  the  name  of  Morris  Robinson,  Esq.,  commonly  called  Lord  Rokeby,  and  had  seve- 
protection    ral  times  been  arrested  upon  a  special  capias. 

incident  to       The  Court  hey  toat  ^s  calling  himself  Lord  Rokeby  was  sufficient  notice 
e^and  it  to  the  plaintiff  to  examine  before  he  commenced  proceedings,  whether  the  de- 
lies  'on         fendant  had  not  a  right  to  assume  that  title.  M 
plaintiff  to                   3.  Banbury  casb.  E.  T.  1706.  K.  B.  2  Ld.  Raym.  1247. 
dij>coyer          A  motion  was  made  on  his  behalf  for  a  supersedeas  to  latitat,  which  was 
fendambe   *8SUe^  out  of  the  King's  Bench  against  him,  and  on  which  he  had  been  taken  ; 
a  peer  or     ana<  t0  induce  the  court  to  grant  it,  they  offered  to  prodcce  an  exempli6cation 
not ;            of  the  judgment  in  the  indictment  against  my  lord  in  this  court ;   1  Ld.  Raym. 
10  ;  and  the  letters  patent  of  creation,  and  the  affidavit  that  my  lord  was  the 
dfc1?61?  same  person  in  the  record  of  the  judgment ;  and  it  was  also  pretended  that   if 
right  to  the   mv  lord  should  put  in  bail,  he  (see  7  Mod.  38  ;   1  Salk.   3.)  would  be  estopped 
title  is         to 'plead  his  peerage.     But  the  court  denied  the  motion,  and  the  Chief  Justice 
doubtful,      said  they  could  not  take  notice  that  this  is  Earl  of  Banbury  ;    that  there  was  a 
the  Court     difference  between  this  case  and  the  case  of  a  peer  that  had  sat  in  the  House 
cide  die   **  °^  Lords.     If  any  lord  had  ever  been  summoned  to  parliament,  and  had  a  writ 
-question  of to  &bow,  and  there  was  no  dispute   about  the  identity  of  the  person,  it  would 
f  103  ]    have  (seen  reasonable  to  have  granted  a  supersedeas  ;  but  in  the  case  of  a  lord 
privilege  of  that  has  never  sat  there,   they  could  not  do  it,  for  they  could  not  try  peerage 
peerage  on  Upon  amotion,  but  his  lordship  might  plead  it, and  pray  a  supersedeas* 
^ot»on-t                                              2.  Scotch  and  Irish  peers.]. 

*  Aa  well  to  protect  the  sovereign  from  being  deprived  of  the  advice  and  assistance  of  his 
peers,  as  from  respect  to  their  dignity  and  supposed  sufficiency  of  property  to  compel  an 
appearance,  peers  of  England  are  privileged  from  being  holden  to  bail,  even  when  parlia- 
ment is  not  sitting,  because  their  counsel  and  co-operation  is  at  all  times  due  to  the  king; 
see  Countess  of  Rutland's  case,  6  Co.  52 ;  9  Co.  49.  Mackalley'e  case,  9  Co.  68 ;  Hobart 
68 ;  Styles,  222  ;  2  H.  Bl.  272 ;  3  East,  127  ;  3  M.  &  S.  88 ;  2  Leon.  174 ;  F.  N.  B.  427 , 
2  Lev.  72;  2  Com.  Rep.  444s  1  Doug.  45;  4  Bac.  233.  But  it  seems  a  peer,  by  patent,  if 
he  has  never  before  been  summoned  to  parliament,  cannot  avail  himself  of  this  exception 
when  sued  as  a  commoner  by  his  christian  and  surname,  and  not  by  his  title  of  nobility ; 
Lord  Banbury's  case,  2  Ld.  Raym.  1247.  Where  the  right  of  the  title  is  admitted  by  the 
description  given  of  the  defendant  in  the  process  the  Court  will,  on  motion,  discharge  him 
out  of  custody ;  3  East,  127.  In  a  case  reported  in  Ventris,  Anon.  298.  a  bill  of  Middlesex, 
issued  by  an  attorney,  was  discharged  by  supersedes  without  pleading,  because  it  appeared 
by  the  record  that  the  defendant  was  a  peeress,  and  the  attorney  was  committed  for  suing 
out  the  process.  Peeresses  are  entitled  to  the  same  privilege  of  exemption  from  arrest  as 
peers,  whether  they  are  peeresses  by  birth,  creation,  or  by  marriage,  Countess  of  Rutland's 
case,  6  Co.  52.  Anon.  1  Vent.  298 ;  Style,  252 ;  but  if  a  peeress  of  the  latter  description 
intermarry  with  a  commoner,  she  forfeits  all  her  privileges  as  well  as  her  title  of  nobility; 
Co.  Litt.  1 66.  Countess  of  Rutland's  case,  6  Co.  53 ;  4  Bac.  Ab.  229.  Haward  v.  Duke  of 
Suffolk,  1  Dyer,  97. 

t  Where  nobility  is  gained  by  writ  or  patent,  without  descent,  it  is  triable  by  record ;  but 
when  gained  by  matter  in  fact,  as  by  marriage,  or  where  descents  ate  pleaded,  it  is  triable 
by  the  county ;  see  22  Assize,  24 ;  2  Salk.  512.  Although  holding  a  peer  to  bail  is  an  irreg- 
ularity, the  officer  executing  the  process  does  not  thereby  become  a  trespasser ;  2  Doug. 
671,  677. 

X  The  peers  of  Scotland  had  no  privilege  in  this  kingdom,  Lord  Sanchar's  case,  9  Co.  117/ 
antecedent  to  the  first  of  May,  1707 ;  but  now,  by  the  23rd  article  of  the  Act  of  Union,  5 
Anne,  c.  8.  art.  23.  the  sixteen  elected  peers  are  allowed  all  the  privileges  of  the  peers  of 
the  parliament  of  Great  Britain;  and  all  other  peers  and  peeresses  of  Scotland,  see  5  Anne, 
c.  8 ;  whether  such  peers  shall  have  been  chosen  to  sit  in  parliament  or  not,  see  Forts.  165; 
2  Stra.  990 ;  are  to  enjoy  all  the  privileges  of  the  peerage  of  England,  that  of  sitting  and 
voting  in  parliament.  By  39  &  40  Geo.  3.  c.  67.  art.  4.  (the  Act  of  Union  with  Ireland)  Irish 
peeresses,  and  unelected  as  well  as  elected  peers,  have  the  same  immunities  and  privileges 
as  the  peers  and  peeresses  of  Great  Britain;  Davies  v.  Lord  Rendlesham,  1  B.  Moore,  410: 
Lord  Hawarden's  case,  MS. 
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8.  As  to  members  of  parliament 
1.  Pitt's  case.  M.  T.  1733.  K.  B.  2  Com.  444. 

J.  P.  was  burgess  in  parliament  for  Camelford  ;    and,  on  the  17th  of  May,  Members  of 

1774,  the  parliament  was  prorogued  by  the  King  to  the June  next ;    and  t^.6  House 

cm  the  ensiling  day,  vis.  the  18th  of  May,  it  was  dissolved  by  proclamation.  mon8  are 
The  first  question  was,  if  J.  P.  was  entitled  to  the  privilege  after  the  dissolution,  privileged 
and  it  was  agreed  by  all  the  judges,  that  members  of  parliament  have  title  to  from  ar~ 
the  privilege  eundo  morando,  &c.  redeundo,  Appendix  to  Reg.  1.  a  writ  for  the  re8t  * 
Abbot  of  Mai  ton  against  those  who  had  arrested  him  in  his  return  home,  recited, 
"that  whereas  the  nobles,  in  going  to  parliament,  and  staying  there,  and  return- 
iag  from  thence,  &c."     A  citizen  of  Exeter  being  condemned  on   several 
informations  in  the  Exchequer  during  the  sessions  of  parliament,    17  Ed.  4., 
an  act  was  made  that  he  should  have  as  many  supersedeases  till   he  should 
come  home.    In  Cotton's  Record,  p.  70,  it  is  said,  that  members  of  the  House 
of  Commons  claim  privilege  forty  days  before  and  forty  days  after  every  ses- 
sions ;    but   the  commons  never  have  ascertained  the  time  of  their  privilege, 
although  it  was  declared  by  the  Chancellor,   upon   consultation  of  the  lords, 
that  peers  have  only  twenty  days  before  and  after  each  sessions,  and  that  their    ' 
privilege  commences  from  the  date  of  the  writ  of  summons. 

See  2  Lev.  72. 

2.  Holiday  v.  Pitt.  E.  T.  1734.  K.  B.  Ca.  Temp.  Hard.  28.  [  104  J 

A  motion  was  made  to  discharge  the  defendant,  J.  P.,  out  of  custody,  be-  And  this  ex- 
cause  he,  having  been  member  for  Camelford,  in  Cornwall,  in  the  late  parlia-  el^ptl°fi,!8^ 
ment,  was  arrested  by  several  writs  of  capias  out  of  the  Common  Pleas  and  totne  actual 
latitat*  out  of  B.  R.  within  three  days  of  the  prorogation,  and   two  days  after  sitting  of 
the  dissolution  of  parliament,  before  the  time  of  privilege,  as  he  alleged,  was  parliament, 
out.     He  was  likewise  charged  in  custody  with   several  declarations.      The but  J°  a COB* 
defendant  removed  himself  into  B.  R.  by  habeas  corpus.     The  return  was  pro-  ^me  after 
ducedin  court  to  show  that  he  was  a  member,  and  affidavit  made  that  he  contin-  its  prorog- 
ued sitting  till  the  end  of  the 'parliament.     The  judges  of  B.  R.  having  conferred  tion  or  die- 
with  the  rest  of  the  judges,  it  was  ordered  to  "be  argued  again  before  them  all.    solution  ;t 

Lord  Hardwicke,  C.  J.     The  unanimous  opinion  of  the  eleven  judges  who       l  ar" 

*  According  to  the  law  and  custom  of  parliament,  members  of  the  House  of  Commons 
from  the  time  of  their  election  are  privileged  from  being  holden  to  bail ;  see  12  &  13  W.  3. 
c  3;  10  Geo.  3.  c.  50;  Els.  on  Pari.  245;  Cotton's  Records,  704;  Holiday  v.  Pitt,  Forts. 
159 ;  Ca.  Temp.  Hard.  28,  37 ;  S.  C.  Com.  16 ;  Athol  v.  Derby,  2  Lev.  72.  Executors  of 
Shewys  v.  Chamond,  1  Dyer,  59.  b. ;  Barnes  v.  Ward,  Sid.  29. 

t  The  exact  period  to  be  allowed  as  an  interval  between  the  happening  of  either  of  these 
events  and  the  terminating  of  the  privilege,  has  never  been  by  the  common  law  clearly  lim- 
ited or  defined,  see  2  Com.  Rep.  444 ;  the  judges,  from  a  desire  not  to  interfere  with  such, 
immunities,  have  scrupulously  abstained,  whenever  the  question  has  been  agitated,  from 
giving  a  direct  adjudication  on  the  subject.  Indeed,  the  House  of  Commons  itself  has  always 
in  this  respect  avoided  deciding  tbe  limits  of  their  privilege.  The  generally  received  opin. 
ion,  and  the  practice  adopted  and  acted  upon,  appeared  to  be,  where  the  house  was  prorogued, 
to  allow  forty  days  before  and  forty  days  after  every  sessions,  which  is  now  in  effect  a  total 
exemption  from  arrest  during  the  existence  of  the  parliament  to  which  the  member  was 
elected,  as  the  prorogation  of  the  house  according  to  the  present  usage  scarcely  ever  extends 
above  eighty  days  at  a  time.  It  is  clearly  established  that  the  members  enjoy  this  privilege 
after  a  dissolution  as  well  as  after  a  prorogation,  that  is,  they  are  exempt  from  arrest  from 
a  convenient  time  before  the  first  meeting  and  after  the  final  dissolution  of  the  parliament, 
to  enable  them  to  come  from  and  return  to  any  part  of  the  kingdom.  The  period  allotted 
fox  the  duration  of  the  privilege  eundo  et  redeundo  has  not  been  distinctly  defined,  nor  can 
its  probable  limits  be  suggested  or  illustrated  by  numerous  decisions.  It  is  conceived,  that 
if  this  important  question  should  be  again  agitated,  that  the  courts  would  probably  determine 
it  with  reference  to  the  practice  adopted  in  tbe  analogous  case  of  a  prorogation,  and  extend 
it  to  an  interval  of  forty  days  before  and  subsequent  to  the  final  dissolution.  Indeed,  this 
conjecture  appears  to  be  authorized  and  directly  sanctioned  by  an  event  related  by.  Scobell, 
'see  Scobell's  Memorial,  108 ;  to  have  occurred  in  1 586,  when  Mr.  Martin,  a  member  of  the 
House  of  Commons,  was  arrested  twenty  days  before  the  meeting  of  parliament ;  the  house 
ordered  him  to  be  discharged ;  but  when  the  question  was  put,  whether  they  should  limit 
the  term  for  the  continuance  of  this  privilege,  the  proposition  was  negatived.  From  this 
resolution,  it  is  clear  that  twenty. days  is  not  too  protracted  an  interval ;  and  it  may  not  be 
superfluous  to  remark  that  in  this  principal  case  before  alluded  to,  the  defendant  had  resided 
one  year  previous  to  the  arrest  in  the  neighbourhood  of  London. 
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rested,  the  were  present  at  the  argument  is,  that  the  defendant  was  entitled  to  the  privilege 
Court  will  of  parliament  redeundo,  that  it  was  not  necessary  in  this  case  to  determine  to 
[  10&  ]  what  time  it  was  limited  ;  for,  supposing  it  was  only  for  a  convenient  time,  the 
discharge  defendant  was  arrested  within  that  convenient  time,  he  being  taken  within  three 
ant  on  mo- "  days  a^er  ^e  prorogation,  and  two  after  the  dissolution  of  the  parliament ;  and 
tion.*  that  consequently  his  person  ought  to  be  discharged  in  a  proper  and  legal  man- 

ner. But  the  remaining  question  is,  what  is  that  proper  and  legal  method, 
whether  by  writ  of  privilege  under  the  great  seal  upon  record,  or  whether  it 
may  be  done  by  motion  upon  an  affidavit  ?  As  to  this  point,  the  judges  were 
all  of  opinion  that  a  writ  of  privilege  is  a  proper  method  to  be  taken  for  the 
discharge  of  the  defendant's  person  ;  but  there  was  a  great  doubt,  and  some 
variety  of  opinion  among  them,  whether  the  court  would  discharge  him  in  the 
method  now  taken,  upon  motion  or  not,  no  case  having  been  produced  from 
the  books  wherein  any  person  entitled  to  the  privilege  of  parliament  was  dis- 
charged after  this  manner.  But  it  being  a  matter  of  consequence,  and  the 
short  time  between  the  argument,  and  the  last  day  of  the  term  being  taken  up 
in  necessary  business,  the  court  was  of  opinion  to  enlarge  the  rule  till  next  term, 
without  prejudice  to  the  defendant's  bringing  his  writ  of  privilege  ;  and  if  the 
defendant  does  not  think  fit  to  bring  his  writ  of  privilege  in  the  meantime,  but 
insists  on  the  method  already  taken,  they  will  then  give  their  will  upon  the 
matter,  after  having  given  it  the  consideration  it  will  require,  it  being  altogether 
a  new  proceeding.  The  judges  afterwards  gave  their  opinion  for  the  defend- 
ant's being  discharged  on  motion. 


(b)  Of  the  appearance.  \ 

w  of 


the  dcclaratum.\ 
r  106  1  (*0   Qf  &**ting  on  essoign.     See  tit.  Essoign. 

L  (e)  Of  the  execution  against. § 

(B)    BY  rNDICTMENT.H 

0  If  a  member  be  arrested  during  the  period  of  privilege,  me  Court  will  generally  discharge 
him  on  motion,  and  will  not  oblige  him  to  sue  out  of  privilege,  see  Ca.  Temp.  Hard.  27,  28 ; 
8.  C.  2  Com.  Rep.  444;  Forts.  159.  342 ;  S.  C.  2  Bam.  K.  B.  222 ;  S.  C.  2  Stra.  985  ;  Cum. 
16.  S.  C. ;  12  &  13  W.  3.  c.  3 ;  or  require  common  bail  to  be  filed,  though,  it  seems,  that  it  is 
discretionary  with  the  Court  to  grant  the  rule,  or  to  proceed  by  writ  of  privilege,  according 
to  the  circumstances  of  the  case ;  see  1  Wils.  278.  It  is  said,  that  the  rule  to  show  cause 
why  the  defendant  should  not  be  discharged  will  not  be  granted  on  an  affidavit  only,  but  the 
attendance  of  the  clerk  of  the  crown,  or  his  deputy,  with  the  sheriffs  return  to  the  writ  of 
election,  is  requisite  ;  see  2  Bl.  Rep.  788;  Executors  of  Shewys  v.  diamond,  1  Dyer,  59.  b. 

t  If  the  defendant  do  not  appear  within  four  days,  he  is  subject  to  the  process  of  attach- 
ment and  distringas,  $*.  If  he  appear,  his  appearance  should  be  entered  in  the  King's 
Bench  with  the  clerk  pf  the  common  bails  ;  in  the  Common  Pleas,  with  the  filacer  of  the 
county  into  which  the  summons  issued ;  or,  in  the  Exchequer,  in  the  appearance  book  in 
the  office  of  pleas.  The  mode  of  proceeding  by  distringas  against  persons  having  privilege 
of  parliament  being  found  extremely  dilatory  and  expensive,  it  was  enacted  by  the  stat.  45 
Geo.  3.  c.  124.  s.  3.  that  when  any  summons,  or  original  bill  and  summons,  E-hall  be  sued 
out  against  any  person  having  privilege  of  parliament,  and  no  such  affidavit  shall  be  made 
and  filed  as  therein  is  mentioned,  if  the  defendants  shall  not  appear  at  the  return  of  the  sum- 
mons, within  eight  days  after  such  return,  the  plaintifTor  plain tifTs,  upon  affidavit  being  made 
and  filed  in  the  proper  court,  of  the  personal  service  of  such  summons,  which  affidavit  shaH 
be  filed  gratis,  may  enter  appearance  or  appearances  for  the  defendant  or  defendants,  and 
proceed  thereon  as  if  such  defendant  or  defendants  had  entered  his  or  their  appearance. 

X  The  defendant  having  appeared,  or  the  plaintiff"  appeared  for  him,  the  plaintiff  pro- 
ceeds to  declare  against  him.  The  time  allowed  for  declaring  against  a  peer  of  the  realm, 
or  member  of  the  House  of  Commons,  is  the  same  as  in  other  cases.  But  in  assigning  the 
breach  in  assumpsit  against  a  peer  of  the  realm,  the  plaintiff  must  not  charge  the  defendant 
with  contriving  and  fraudulently  intending,  craftily  and  subtilly,  to  deceive  and  defraud  him, 
for  the  House  of  Lords  have  adjudged  it  a  very  high  contempt  and  misdemeanour  to  charge 
a  member  of  their  house  with  any  species  of  fraud  or  deceit. 

y  Peers,  or  members  of  the  House  of  Commons,  cannot  be  taken  in  execution,  unless 
where  the  judgment  is  obtained  upon  a  statute  staple,  or  statute  merchant,  or  upon  the 
statute  of  Acton  Burnel,  11  Edw.  1. 

U  Peers,  Fost.  C.  L.  359 ;  and  members  of  parliament  have  no  exceptions  from  arrest  in 
case  of  treason,  felony,  and  actual  breach  of  the  peace,  see  1  Inst.  24,  25;  2  Wils.  159, 160; 
Dalt.  J.  c.  170 ;  and  according  to  the  resolution  of  both  houses  of  parliament,  members  are 
not  privileged  even  when  accused  of  a  seditious  libel ;  see  11  Hard.  St.  Tr.  305 ;  and  conse- 
quently may  be  indicted. 
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(C)  By  attachment. 
1.  Walker  v.  Earl  ofGeosvenor.  H.  T.  1797.  K.  B.  7  T.  R.  171. 

The  court  will  not  grant  an  attachment  against  a  peer  for  not  paying  a  sum  A  peer,  or 
of  money  awarded,  though  the  defendant  consent,  on  condition  that  the  attach-  number  of 
ment  shall  lie  in  the  office  for  a  certain  time.  *  parliament, 

2.  Caimbk  v.  Knatchbtjll.  M.  T.  1797.  K.  B.  7  T.  R.  448.  low  attach! 

On  an  objection  taken  by  the  defendant's  counsel,  it  was  admitted  by  the  ment  for 
other  side,  and  ruled  by  the  Court,  that  an  attachment  could  not  be  granted  non-pay. 
against  the  defendant,  who  was  a  member  of  the  House  of  Commons,  for  non- mentofmo- 
payment  of  a  sum  of  money  under  an  award.  vat  to* ax*1' 

3.  Rex  v.  Bishop  of  St.  Asaph.  T.  T.  1762.  K.  B.  1  Wils.  332  ;  S.  C.     award: 

Sayer,50;  S.  C.  1  Burr.  661. 

It  was  moved  for  an  attachment  against  the  bishop  for  not  returning  a  fieri  Though  he 
facias  de  bonis  ecclesiasticis.  j"  *°ltC*T 

Per  Cur.  There  is  no  doubt  but  an  attachment  may  issue  against  a  peer  court 
for  refusing  to  obey  the  process  of  the  Court ;  but  it  seems  the  Chancellor's 
commissary  or  official  are  the  proper  persons  to  return  these  writs ;  and  in 
Michaelmas  term  6  Geo.  1,  in  the  case  of  King  v.  Loggen,  an  attachment 
issued  against  the  chancellor  to  the  bishop  of  Salisbury  for  not  returning  aj&eri 
facias  de  boms  ecclesiasHcis  against  one  Jones,  clerk. 

(D)  On  thb  4  Geo.  3.  c.  33.  .  See  tit.  Bankrupt,  vol.  iii.  p.  436 — 443. 

Itettftl  BeilUtrrer.     See  ante,  tit.  Lien,  vol.  x.  p.  313. 

i&flU3ll  SWtreilte*     See  ante,  tit.  Evidence  ;  post,  tit.  Witnesses.  r  107  1 

I.    RELATIVE  TO  WHEN  ADMISSIBLE  IN  GENERAL,  p.  108.         L 
H. WHEN  ADMISSIBLE  TO  SUPERSEDE  A  WRIT- 
TEN INSTRUMENT,  p.  108. 
ni.  WHEN   ADMISSIBLE  TO  EXPLAIN  AN  AMBI- 
GUITY IN  WRITTEN  INSTRUMENTS  IN  GENERAL,  p.  109. 

IV.  WHEN  ADMISSIBLE   TO  EXPLAIN   AN  AMBI- 
GUITY IN  WRITTEN  INSTRUMENTS  IN  PARTICULAR. 

See  tit  Bills  and  Notes,  Devise, 

Contracts,  Frauds,  Stat.  of. 

Deeds  Will. 

V. WHEN  ADMISSIBLE  TO  CONTRADICT  OR  CON- 
TROL A  WRITTEN  INSTRUMENT  IN  GENERAL,  p.  110. 

VL  WHEN  ADMISSIBLE  TO  CONTRADICT  OR  CON- 

TROL  A  WRITTEN  INSTRUMENT  IN  PARTICULAR. 
See  tits.  Bills  and  Notes,  Devise, 

Contracts,  Frauds,  Stat,  of, 

Deeds,  Will. 

VH. WHEN  ADMISSIBLE   TO  ADD  TO  OR  VARY 

WRITTEN  INSTRUMENTS  IN  GENERAL,  p.  111. 

Vffl.  WHEN  ADMISSIBLE  TO  ADD  TO  OR  VARY 

WRITTEN  INSTRUMENTS  IN  PARTICULAR. 
See  tits.  Bills  and  Notes,  Frauds,  Stat,  of, 

Contracts,  Bond. 

Devise 

IX.  RELATIVE  TO  WHEN  ADMISSIBLE  TO  PROVE  PARTICULAR 
USAGES  OR  CUSTOM,  p.  111. 

X.    HEARSAY   EVIDENCE.    See  ante,  tit*  Evidence, 

vol.  u.  p.  174. 
I.  RELATIVE  TO  WHEN  ADMISSIBLE  IN  GENERAL.*  [  108  ] 

«  Parol  evidence  is  inferior  to  written  evidence,  and  the  general  rule -being,  that  the  beet 

possible  evidence  shall  be  given,  see  ante,  vol.  ix.  p.  155;  it  follows  of  course  that  parol 

evidence  can  never  be  received  where  there  is  written  evidence  of  the  same  fact;  and  so 

strict  is  the  rule  in  this  respect,  that  where  an  agreement  in  writing  on  unstamped  paper 

VOL.  XIH.  10 
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II.  RELATIVE  TO  WHEN  ADMISSIBLE  TO  SUPERSEDE  A  WRIT- 

TEN  INSTRUMENT.* 


r  109  ]  HI.  RELATIVE  TO  WHEN  ADMISSIBLE  TO  EXPLAIN  AN  AMBI- 
GUITY IN  WRITTEN  INSTRUMENTS  IN  GENERAL^ 

was  designedly  destroyed  by  one  of  the  parties  to  it,  it  was  holden  that  it  was  not  opes  to 
the  other  party  to  give  any  evidence  whatever  of  the  matters  of  agreement;  parol  evidence 
could  not  be  received  of  it,  because  it  had  been  reduced  to  writing,  nor  could  parol  evidence 
be  received  of  the  contents  of  the  written  instrument  as  secondary  evidence,  because,  if 
the  instrument  itself  were  produced,  it  could  net  be  received  in  evidence  for  want  of  • 
stamp,  2  B.  &  A.  478 ;  but  where  a  parol  contract  is  made  subsequently  to  a  written  eon. 
tract,  the  latter  being  substituted  for  the  former,  parol  evidence  may  of  course  be  given  of 
the  latter  contract ;  12  East,  '578.  So,  if  the  second  contract  were  also  a  contract  in  wri- 
ting, the  parties  are  bound  by  the  terms  of  the  second  contract,  and  not  by  those  of  the 
first ;  as  if  there  be  an  agreement  in  writing  for  the  sale  of  a  ship,  and  afterwards  a  bill  of 
sale  is  executed,  the  bill  of  sale  is  the  only  contract  which  is  deemed  obligatory  en  the  par- 
ties ;  2  Stark.  105.  As  to  the  cases  in  which  parol  evidence  may  be  received  as  secondary 
evidence  of  a  written  instrument,  where  the  written  instrument  is  proved  to  have  been  burnt, 
destroyed,  or  lost,  or  in  the  possession  of  the  opposite  party ;  see  ardty  vol.  ix.  p.  159.  Con- 
sistently with  the  principles  already  advanced,  it  is  a  general  rule  that  oral-  evidence  shall  in 
no  case  be  received  as  equivalent  to  or  as  a  substitute  for  a  written  instrument,  where  the 
latter  is  required  by  law ;  or  to  give  effect  to  a  written  instrument,  which  is  defective  in  any 
particular  which  by  law  is  essential  to  its  validity ;  or  to  contradict,  alter,  or  vary  a  written 
instrument,  either  appointed  by  law  or  by  the  compact  of  private  parties,  to  be  the  appropri- 
ate and  authentic  memorial  of  the  particular  facts  which  it  recites ;  for  by  doing  so,  oral 
testimony  would  be  admitted  in  usurpation  of  a  species  of  evidence  decidedly  superior  in 
degree ;  but  parol  evidence  is  admissible  to  defeat  a  written  instrument  on  the  ground  of 
fraud,  mistakes,  <fec.,  or  to  apply  it  to  its  proper  subject-matter,  or  in  some  instances  as  an 
ancillary  to  such  application  to  explain  the  meaning  of  doubtful  terms,  or  to  rebut  presump- 
tions arising  extrinsically.  In  these  cases,  the  parol  evidence  does  not  usurp  the  place  or 
arrogate  the  authority  of  written  evidence ;  but  either  shows  tnat  the  instrument  ought  not 
to  be  allowed  to  operate  at  all,  or  is  essential  in  order  to  give  the  instrument  its  legal  effect. 
'  Inasmuch  as  the  rejection  of  parol  evidence  where  it  is  placed  in  competition  with  written 
evidence,  usually  arises  from  the  consideration,  that  to  admit  it,  would  be  to  allow  the  weak* 
er  evidence  to  usurp  the  place  of  the  stronger,  and  to  render  the  most  solemn,  authentic* 
permanent  instruments  of  evidence  which  the  law  can  devise,  uncertain,  inoperative,  anA 
ineffectual ;  the  extent  to  which  the  principle  operates,  and  the  rules  deducible  from  that 
principle,  will  perhaps  be  exhibited  in  the  clearest  point  of  view  by  reference  to  the  diffe- 
rent purposes  for  which  parol  testimony  can  be  offered  in  relation  to  written  instruments. 
Parol  evidence  may  in  general  be  offered  for  three  purposes  in  relation  to  written  evidence  ; 
first,  in  opposition  to  written  evidence,  where  it  is  offered  with  a  view  to  supersede  the  use 
of  written  evidence,  and  to  supply  its  place,  or  to  contradict  or  to  vary  its  effect,  or  wholly 
to  subvert  such  evidence,  by  showing  that  it  has  no  legal  existence,  or  as  a  legal  operation 
in  the  particular  case ;  or,  secondly,  it  is  offered  in  aid  of  written  evidence,,  in  order  either 
to  establish  a  particular  document  or  to  apply  it  to  its  proper  subject  matter,  or  to  explain  it, 
ox  to  rebut  some  presumption  which  affects  it,  or  as  secondary  evidence  where  the  original 
is  maintainable ;  or,  thirdly,  it  is  used  as  original  and  independent  evidence  to  prove  a  par. 
ticular  fact,  without  regard  to  written  evidence  of  the  fact  not  being  excluded  by  any  rule* 
of  law.  v 

*  Where  the  law,  for  reasons  of  policy,  requires  written  evidence,  to  admit  oral  testimow 
ny  in  its  place  would  be  to  subvert  the  rule  itself.  The  same  principle  applies  where  the 
law  prescribes  a  certain  form  of  written  evidence  ;  to  allow  a  defect  in  the  instrument  to  be 
supplied  by  oral  evidence  would  be,  pro  tanto,  to  dispense  with  the  law.  Hence,  in  general, 
where  the  law  requires  a  formal  written  instrument,  if  the  document  offered  in  evidence  be 
defective,  so  that  it  cannot  operate  without  collateral  aid,  the  defect  cannot  be  supplied  by 
oral  testimony.  Thus,  if  in  a  will  the  name  of  the  intended  devisee  or  legatee  be  omitted, 
or  a  blank  be  left  for  the  description  of  the  estate  or  amount  of  the  legacy,  these  omissions 
cannot  be  supplied  by  oral  testimony  as  to  the  real  intention  of  the  testator ;  and,  although 
different  writings  may,  by  internal  reference,  be  connected  together,  so  as  to  constitute  one 
entire  instrument  within  the  statute  of  frauds,  yet  they  cannot  be  connected  by  mere  oral 
testimony,  neither  can  any  defect  in  the  writings  be  supplied  by  oral  evidence.  In  cases 
where  a  written  document  is  not  absolutely  essential  in  point  of  law  to  give  legal  operation 
to  that  which  is  to  be  proved,  as  it  is  in  cases  under  the  statute  of  frauds  and  of  wills;  yet, 
if  an  authentic  written  memorial  be  constituted  by  law,  parol  evidence  cannot  in  general  be 
substituted  for  it ;  for  being  appointed  by  law  for  the  purpose  of  evidence,  it  must  be  consi- 
dered as  the  best  evidence.  Thus,  in  general  judgments,  judicial  proceedings  must  be  pro* 
ved  by  means  of  the  record.  The  examination  of  a  prisoner  before  a  magistrate  upon 
a  charge  of  felony  cannot  be  proved  by  parol,  unless  it  has  been  expressly  shown  that  the 
examination  was  not  taken  as  the  statute  requires  in  writing. 
v  An  ambiguity  apparent  on  reading  an  instrument  is  termed  ambiguiias  patent;  that 
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which,  arises  merely  upon  in  application,  amhiguitao  latent.    The  general  rale  of  the  law  k> 
that  the  latter  apeciea  of  ambiguity  may  be  remored  by  means  of  parol  evidence,  the  maxim 
being  mnbiguitao  oeterum  latent  verification*  euppletur,  nam  quod  ex  facto  oritur  ambiguum 
verification*  factitoUitur.    On  the  other  hand,  it  is  a  settled  rule  that  such  evidence  is  ad. 
missible  to  explain  an  ambiguity  apparent  on  the  face  of  the  instrument.    .This  distinction  w 
an  immediate  result  from  the  general  principles  already  specified.    If  an  Instrument,  which 
is  in  itself  wholly  devoid  of  meaning  according  to  the  usual  and  ordinary  rules  of  legal  con. 
struction,  or  which  is  indefinite  and  ambiguous,  and  equally  capable  of  several  different  con. 
■tractions  and  applications,  may  have  one  particular  definite  meaning  annexed  to  it  by  means 
of  extrinsic  oral  evidence,  it  is  plain  that  the  oral  evidence,  and  not  the  writing,  would  pro. 
dace  the  definite  effect.    On  the  contrary,  where  the  terms  of  the  written  instrument  are 
clear,  and  oral  evidence  is  used  to  point  the  application  to  this  or  that  subject  matter,  the  oral 
evidence  does  not  usurp  the  authority  of  the  written  instrument ;  it  is  the  instrument  which 
operates.    The  oral  evidence  does  no  more  than  sssist  its  operation  by  pointing  out  and 
eonscting  it  with  the  proper  subject  matter;  it  acts  in  aid  and  assistance  of  the  written  instru- 
ment, and  performs  that  dnty  which,  on  every  application  of  a  written  instrument,  must  be 
accomplished  by  means  of  extrinsic  evidence ;  that  is,  it  points  out  the  precise  object  to 
which  the  instrument  is  applicable.    Aoeerding  to  these  principles,  parol  evidence  is  never 
admissible  to  explain  an  ambiguity  which  is  not  raised  by  extrinsic  (acts  ;  see  Doe  v.  West- 
lake,  4  B.  A  A.  57.    Thus,  upon  a  devise  to  one  of  the  sons  of  J.  S.,  who  has  several,  evi- 
dence is  not  admissible  to  show  that  one  in  particular  was  meant,  see  2  Vera.  634,  625 ;  6 
Co.  68.  >. ;  2  P.  Wms.  137 ;  and  the  devise  is  void  for  uncertainty.    But  if  a  man  devise  or 
convey  his  manor  of  Dale,  and  he  have  two  manors  of  that  name,  parol  evidence  is  admissi- 
ble to  show  which  manor  he  meant ;  2  Roll.  Abr.  676.  pi.  11 ;  Gilb.  Ev.  38  ;  4  Dow.  65,  par 
Gibbs  C.  J.    So,  if  a  manor,  person,  Ac.  be  named  in  a  record,  and  there  be  two  of  the  same 
name,  parol  evidence  is  admissible  to  show  which  was  intended ;  Plowd*  856.    So,  if  a  man 
devise  to  his  son  John,  and  he  has  two  sons  of  that  name,  parol  evidence  is  admissible  to 
show  which  sob  he  meant ;  5  Co.  68 ;  4  Dow.  65 ;  per  Gibbs,  C.  J.    So,  if  a  man  devise  te 
bis  right  heirs  of  his  mother's  side,  parol  evidence  is  admissible  to  show  whether  he  meant 
the  heir  of  the  mother's  mother,  or  the  heir  of  his  mother's  father;  2  P.  Wms.  185.    Set, 
where  by  a  contract  between  the  owners  and  captains  of  an  India  ship,  the  latter  waa  to  re- 
ceive a  certain  compensation  in  lieu  of  privilege  and  primage,  evidence  of  a  conversation 
between  them  previous  to  the  contract  was  holden  admissable  to  show  in  what  sense  they 
intended  to  use  the  word  privilege  ;  1  Stark.  210.    So,  where  D.  and  W.,  trading  under  the 
firm  of  D.  and  Co.,  were  jointly  concerned  in  an  adventure  with  other  persons,  of  which  they 
undertook  the  management,  D.  and  W.  having  insured  for  account  of  D.  and  Co.,  it  was 
holden  a  latent  ambiguity,  to  be  explained  by  evidence,  whether  D.  ond  Co.,  for  whose  ac- 
count the  assurance  was  affected,  meant  D.  and  W.,  or  all  those  who  were  partners  in  the 
adventure ;  6  Taunt.  14.    Where  a  deed  purported  to  grant  all  the  coal  mines  under  cer- 
tain lands  in  the  tenure  and  occupation  of  widow  Holies  and  son,  and  the  grantor  at  the 
time  had  no  lands  in  the  occupation  of  persons  cf  that  name,  the  Court  held  that  this  was 
a  latent  ambiguity,  and  that  parol  or  documentary  evidence  was  admissible  ;B.  &.  A.  247. 
•  As  to  the  admissibility  of  parol  evidence  to  contradict,  add  to,  vary,  or  explain  a  writ, 
ten  instrument;  in  the  first  place,  it  is  a  general  rule  that  parol  evidence  is  not  admissible  to 
contradict  a  record,  see  1  Roll  Abr.  757 ;  15  East,  378  ;  or  to  show  that  any  particular  mat. 
ter  came  in  question  under  it,  which  does  not  appear  upon  the  face  it;  1  Esp.  43.    Parol 
evidence  that  a  writ  was  sued  out  on  a  day  different  to  that  on  which  it  bears  teete,  is  indeed 
admissible,  see  2  Burr.  950 ;  Style,  156 ;  1  W.  Bl.  215;  312 ;  and  may,  perhaps,  be  deem. 
ed  an  exception  to  this  rule.    If  a  fine  be  levied,  and  uses  declared,  parol  evidence  may 
be  admitted  to  rebut  the  presumption  that  the   uses  resulted  to  the    conusor,  1  Doug. 
24 ;  which  however,  is  no  contradiction  of  the  record.     It  is  also  a  general  rule,  and 
was  so  even  before  the  statute  of  frauds,  that  no  parol  evidence  can  be  admitted  to  con. 
trol   what  appears  upon  the  face  of  a  deed   or  will,  Ac.  not  only  to  avoid  the  perjuries 
which  the  admission  of  such  evidence  might  give  rise  to,  but  from  a  presumption  that 
whatever  the  parties  might  have  in  contemplation  at  the  time  was  reduced  to  writing ; 
5  Co.  68.  a.  b.;   8  Co.  155.  a.;  Keilw.  49;  Bac.  Abr.  Ev.  g.;   3  Campb.  462;  1  Ld, 
Saym.  154;  2  Salk.  676.    Thus,  in  debt  on  bond  conditioned  for  the  payment  of  a  sum 
certain  on  a  certain  day,  it  was  holden  that  the  defendant  was  not  at  liberty  to  prove  by  parol 
evidence  that  the  bond  was  given  as  an  indemnity  merely,  Cowp.  47 ;  so,  in  an  action  on  a 
promissory  note,  the  defendant  cannot  give  in  evidence  a  parol  agreement  entered [into  when 
it  was  drawn  that  it  should  be  renewed,  and  that  payment  should  not  be  demanded  when  the 
note  became  due,  3  Campb.  57  ;  3  B.  &  A.  233 ;  1  Stark.  361 ;  so  it  has  been  holden,  that 
the  verbal  declarations  or  warrantings  of  an  auctioneer  at  the  time  of  the  sale  are  not  ad- 
missible evidence  to  contradict  the  printed  conditions ;  1  H  BL  289 ;  12  East,  6.    So,  where 
a  deed,  conveying  an  estate  from  A.  to  B.,  was  given  in  evidence,  die  Court  held  that  parol 
evidence  that  A.  executed  the  deed  merely  for  the  purpose  of  giving  a  colouraWe  estate  to 
B.,  to  serve  as  a  qualification  for  killing  game,  waa  not  admissible ;  2  B.  A  A.  3W.    wnere 
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IX.  RELATIVE  TO  WHEN  ADMISSIBLE  TO  PROVE  PARTICU- 
LAR USAGES  AND  CUSTOMS,  t 


li&rtftulars  of  Btttrctft. 

I.  RELATIVE  TO  WHEN  IT  WILL,  OR  WILL  NOT,  BE  GRANT- 
ED, p.  112. 

II THE  TIME  WHEN  IT  MAY  BE  APPLIED  FOR, 

p.  114. 

III. MODE  OF  OBTAINING  IT,  p.  114. 

IV.  FORM  OF,  p.  114. 

V. EFFECT  OF  THE  ORDER  FOR,  p.  116. 

VL  RELATIVE  TO  WHERE  TWO  PARTICULARS  ARE  DELIVER- 
ED,  p.  116. 

A.  by  his  will  devised  lands  to  B.,  and  afterwards,  upon  his  marriage,  conveyed  them  by 
lease  and  release  to  trustees,  with  other  uses,  with  the  usual  limitations  in  marriage  settle- 
ments, the  Court  refused  to  admit  parol  evidence  to  show  that  A.  meant  his  will  to  remain 
in  force,  unless  revoked  by  the  subsequent  conveyance,  9  H.  Bl.  516.    So,  where  A.  by  his 
will  gave  10002.  to  B.,  and  in  case  of  B.'s  death,  then  to  the  wife  of  B.,  it  was  holden  that 
parol  evidence  was  inadmissible  to  prove  that  the  testator  meant  merely  to  give  the  interest 
of  10002.  to  B.  for  his  life,  and  the  principal  to  his  wife  after  death ;  2  Stra.  1261.     So,  where 
one  man  made  a  will  in  1752,  and  another  in  1756,  without  disposing  of  his  personality,  or 
appointing  executors,  and  by  a  codicil  (reciting  that  by  his  last  will,  dated  in  1752,  he  had 
made  no  disposition  of  this  personality)  he  disposed  of  it,  and  appointed  executors,  it  was 
holden  that  parol  evidence  was  not  admissible  to  show  that  the  testator  intended  by  the  cod- 
icil to  confirm  the  will  of  1756,  and  not  to  republish  that  of  1752 ;  6  T.  B.  671.     But  the 
rule  we  have  now  been  illustrating  must  be  understood  to  extend  to  those  cases  only  where 
the  parol  evidence  is  intended  to  show  that  the  written  instrument  has  a  different  effect  and 
operation  to  that  which  it  purports  to  have  upon  the  face  of  it ;  for  where  it  can  be  shown 
when  the  instrument  is  void  for  usury,  or  any  other  illegality,  although  it  appear  perfectly 
legal  upon  the  face  of  it,  or  that  it  had  been  obtained  by  fraud,  or  the  like,  parol  evidence  is 
clearly  admissible  to  prove  these  circumstances.    In  order  to  set  aside  a  will  for  fraud,  parol 
evidence  was  admitted  of  the  testator,  at  the  time  of  executing  his  will,  having  asked  if  the 
contents  were  the  same  as  those  of  a  former  will,  and  being  answered  in  the  affirmative, 
see  8  T.  R.  147.    So,  evidence  may  be  given  thac  one  will  was  substituted  for  another ;  Id. 
So,  evidence  is  admissible  that  a  written  instrument  given  in  evidence,  is  forged,  see  6 
East,  195;  no  man,  however,  shall  be  permitted  to  set  up  fraud  on  his  own  part  to  defeat  his 
own  deed ;  2  B.  A  A.  367. 

*  Parol  evidence  cannot  be  admitted  in  order  to  add  to  or  vary  from  the  stipulations  of  a 
written  instrument ;  thus,  where  a  man  devised  his  estate  at  Ashton,  evidence  that  he  there- 
by meant  not  only  his  estate  at  Ashton,  but  also  several  other  estates  in  other  parishes,  and 
that  he  used  to  call  them  collectively  his  Ashton  estate,  was  holden  not  to  be  admissible, 
3  Taunt.  147 ;  4  Dow.  65;  2B.&P.  593 ;  so,  where  an  agreement  that  J.  S.  should  have 
the  grass  of  a  close  called  A.,  was  given  in  evidence,  it  was  holden  that  parol  evidence  was 
2°wm  £r  i°  ,h?w  *?  t^B,wV  intend*d  to  include  the  grass  of  a  close  called  B.  also  ; 
d  Wils.  «*75.  So,  where  the  defendant  held  premises,  under  a  written  agreement  for  a  lease, 
at  a  rent  of  26/.  per  annum,  parol  evidence  was  holden  inadmissible  to  show  that  he  had 

?  £  m^  5L  664;  *  ?terk-  967;  3  CamDb'  426'     So»  wh*re  the  testator  devised  all 

his  copyhold  estates,  even  documentary  evidence  that  he  thereby  intended  to  include  also  a 

S!!*°iii c,°*\w,i!ch  wa8  intermingled  with  the  copyholds,  was  holden  inadmissible ;  11 

a?1     u      Btt*  wkePe  a  testator  devised    »  all  that  my  farm,  called     Tronges    Farm," 

adding  «  now  ua  the  occupation  of  A.  C.,»  parol  evidence  was  admitted  to  show  that  he 

A.GC  rimMnle  s!°299eV,8e  farm' tlthough  a  Dart  onlv  wafl  m  the  occupation  of 

t  As  to  mercantile  contracts,  thoy  may  be  explained  by  parol  evidence  of  the  usage  of  the 

particular  trade.    But  no  usage  shall  be  allowed  to  add  to  or  control  them.    Therefore,  in 

^f!«5°"*°n  ^T**??*7  f  •baCJ°n'  *0t !!  WM  prime  8m*ed  bacon»  the  Court  held  that  the 
defendant  could  not  be  admitted  to  give  in  evidence  an  usage  in  the  bacon  trade  to  receive 

ZFTa  2  *  Ce  ".  Tu6  «imted'  M  Prim*  ^ged  bacon,  or  the  purchaser  should  be  pre- 
eluded  from  remedy,  if  he  did  not  point  out  the  defect  by  an  early  day ;  6  Taunt.  446 ;  Holt, 

It  J&n  ™  *  CO,!tra -i lS  made  f°r  *e  8aIe  of  S°od8>  without  mention  of  the  time  they 
*■« «£  2Z7Y:  PtaK>1  6Vld^Ce  ,8,n0t  ?dmi8sibl*  to  show  that,  by  the  usage  of  the  trade,  the 
f<^Xi2fi I  $Z™*J  J.mmed,ate^^^itbcotherwiseystipulatedin  the  contract: 
iSEfi  EsP.4?^  ■*■**  in-dor  to  explain  ancient 
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VIL , THE  CONCLUSIVENESS  OF,  p.  116.  [  1 12  ] 

Tflll. CONSEQUENCES  OF   MISTAKES  IN,  A* 

MENDMENT  OF,  AND  OF  THE  GRANTING  ORDERS  FOR 
FURTHER  PARTICULARS,  p.  117. 
IX. DELIVERY  OF  AND  EFFECT  OF  NEG- 
LECTING SO  TO  DO,  p.  117. 

X. EFFECT  OF  UPON  THE  EVIDENCE,  p.  1 18. 

XL WHEN  IT  IS  AVAILABLE  FOR  THE  ADVERSE 

PARTY,  p.  120. 

I.  RELATIVE  TO  WHEN  IT  WILL,  OR  WILL  NOT,  BE  GRANTED.* 

1.  Le  Breton  v.  Bbaham.  E.  T.  1763.  K.  B.  3  Burr.  1389. 

Rule  upon   tbe  plaintiff,  who  was  by  profession  an   attorney,  to  show  cause  J&  *nd*Wta- 
why  proceedings  should  not  be  stayed  till  he  could  give  the  defendant  an   ac-  ^t  d^j^T 
count  of  his  demand  ;    and  that  the  defendant   have  time  to  plead  till  such  fendant  is 
account  be  given  her  by  the  plaintiff.     It  was  moved  upon  an  affidavit,  that  the  entitled  to 
plaintiff  refused  to  acquaint  her  with  the  nature  or  particulars  of  his  demand,  P^cuJar" 
and  that  she  had  offered    to  pay  him  immediately '  whatever  was  due   to    him      deman  • 
Irom  her.     It  was  an  action  for  money  lent  and  monies  laid  out  to  her  use. 

Lord  Mansfield  thought  it  reasonable  that,  in  all  cases,  as  well  where  attor- 
neys wete  plaintiffs,  as  where  other  persons  were  plain  tins,  the  plaintiff  ought 
to  give  the  defendant  an  account  of  the  particulars  of  his  demand. 

2.  Goodkight  v.  Rich.  T.  T.  1797.  K.  B.  7  T.  R.  332.  n. 

Ejectment  for  30  acres  of  land  in  tbe  parish  of  B.,  in  the  county  of  Hertford.  So  he  is  in 
The  landlord  of  the  tenant  in  possession  took  out  a  summons  for  a  particular  of  ejectment, 
the  premises,  for  which  the  ejectment  was  brought,  and  then  the  premises       doubt 
were  described  by  the  names  of  the  closes,  and  the  quantities  they  contained.  ^  to  the 
The  landlord  then  appeared  for  thirty  acres  of  land,  &c,  being  copyhold,  held  lands,  &c, 
of  the  manor  of  King's  Walden.     The  only  question  in  the  case  was,  whether  f°*  which 
the  premises  were  copyhold  or  freehold ;  for  if  they  were  copyhold,  the  plaintiff  jg^jj1  *£!  x 
had  no  claim,  so  that  the  describing  of  the  premises  as  copyhold,  in  the  ap- 
pearance, was  a  trick.     The  lessor  of  the  plaintiff  then  served  the  defendant's 
attorney  with  a  notice  for  what  the  ejectment  was  brought,  .and  that  he  meant 
to  insist  at  the  trial  the  premises  never  were  copyhold,  and  took  out  summons 
calling  on  the  defendant  to  particularize  the  premises  for  which  he   appeared  ; 
an  order  was  opposed. 

Grose,  J.f  thought  the  appearance  unfair,  and  made  the  order. 
3.     SurntK  v.  To».  H.  T.  1808.  N.  P.  1  Campb.  293. 

In  an  action  for  money  had  and  received  at  tbe  suit  of  a  purchaser  against  a  So,  in  ac. 
▼ender  of  an  estate,  to  recover  back  the  deposit,  the  conditions  of  sale  not  tjon  by  yen- 
being  complied  with,  Tendo^lT 

Lord  EUenborough,  C.   J.,  was  of  opinion  that  the  defendant  was  entitled  reCover 
to  have  a  particular  of  the  grounds  on  which  the  plaintiff  sought  to  recover,      back  hie  de- 
posit, defendant  may  have  a  particular  of  the  ground  on  which  the  plaintiff  seeks  to  reco- 
ver.? 

4.     Etches  v.  Fellowes.  E.  T.  1810.  Ex.  Weightm.  78.5 
This  was  an  action  for  goods  sold  and  delivered,  and  for  money  lent;  and  And  it 
the  defendant's  attorney  in  the  country  having  direced  his  agent  in  London  to  makes  no 

*  In  all  actions  in  which  the  plaintiff  declares  generally,  without  specifying  the  particulars 
of  hi*  cause  of  action,  a  judge,  upon  application,  will  order  him  to  give  the  defendant  the 
particulars  in  writing ;  and  that  alt  proceedings  be  stayed  in  the  mean  time. 

t  And  in  an  ejectment  for  a  forfeiture  of  lease,  the  Court  will  compel  the  plaintiff  to  de- 
liver a  particular  of  the  breaches  of  covenant  on  which  he  intends  to  rely ;  Bank  v.  Phillips, 
6  T.  R.  597.  But,  in  ejectment  to  recover  premises  forfeited  by  non-payment  of  rent,  a 
variance  in  the  amount  of  rent  proved  to  be  due  and  the  amount  demanded  in  the  particular, 
was  holden  not  to  be  material ;  3  Bing.  3. 

t  So,  in  an  action  of  a*9ump*it  for  non-performance  of  a  contract  for  the  sale  of  a  house, 
with  counts,  to  recover  back  the  deposit;  the  plaintiff  having  in  his  first  count  alleged  that 
the  defendant,  who  was  to  make  a  good  title,  had  delivered  an  abstract,  which  was  insuffi- 
cient, defective,  and  objectionable,  the  Court  obliged  tjie  plaintiff  to  give  a  particular  of  all 
objections  to  the  abstract  arising  upon  matters  o(  fact ;  Coller  v.  Thompson,  3  B  &  P.  346. 
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<fof  a'state- obtain  a  Particuiar  of  the  plaintiff's  demand,  he  caused  application  to  be  made 
nent  has    at  a  pdg^'*  chamber  for  a  summons  to  show  cause ;  but  having  there  learnt 
been  given  that  by  the  practice  of  the  Court  it  could  not  be  granted  without  an  affidavit 
before  the  that  no  particular  had  at  any  time  been  delivered,  and  also  that  the  defendant 
action  was!  was  unacquainted  with  the  plaintiff's  demand,  he  accordingly  informed  the  de» 
common,     fendant's  attorney  thereof,  who,  in  consequence,  sent  him  a  statement  of  the 
plaintiff's  demand,  which  the  defendant  had  received  from  the  plaintiff  pre- 
viously to  his  bringing  the  present  action,  and  desired  him  to  get  that  particu- 
lar authenticated  by  a  judge's  order,  so  that  the  plaintiff  might  be  bound  by 
the  same  on  the  trial,  or  to  obtain  such  other  particular  as  the  plaintiff  would 
be  bound  by ;  but  upon  application  thereupon  for  a  fuither  particular,  he  found 
that  it  was  considered  by  the  established  practice  of  the  Court  that  no  sum- 
mons could  be  granted  under  the  above  circumstances,  either  for  an  original 
or  further  particulars.     On  a  rule,  calling  on  the  plaintiff  to  show  cause  why 
he  should  not  deliver  to  the  defendant's  attorney  the  particulars,  in  writing, 
for  which  the  action  was  brought:  upon  an  affidavit  of  the  agent  for  the  defen- 
dant's attorney  verifying  the  above  statement,  the  rule  was  made  absolute. 

II.  RELATIVE  TO  THE  TIME  WHEN  IT  MAY  BE  APPLIED  FOR. 
[  114  ]  Kitchen  v.  Blanchabd  H.  T.  1790.  C.  P.  1  B.  &  P.  378. 

Defendant  The  defendant,  before  appearance,  demanded  a  bill  of  particulars  under  a 
b^fore^he"  Ju<tee'8  order;  previous  to  the  expiration  of  which  order  the  plaintiff  signed 
can  apply  judgment  for  want  of  a  plea.  It  was  contended  that  a  defendant  need  not  ap- 
for  particu-  pear  till  he  has  actually  obtained  the  particulars,  since  the  particulars,  when 
lar  of  de-  obtained,  may  afford  a  reason  for  not  proceeding  in  the  action,  if  the  demand 
appear  to  be  just.  But  the  Court  were  of  opinion  that  the  defendant  had  no 
right  to  demand  a  bill  of  particulars  till  he  had  appeared. 

III.  RELATIVE  TO  THE  MODE  OF  OBTAINING  IT.* 


mood. 


If  the  par.  IV.  RELATIVE  TO  THE  FORM  OF. 

ticulars  be  i.     Brown  v.  Watts.  T.  T.  1808.  C.  P.  1  Taunt.  353. 

as fhede     .    '^ne  ^our*  severely  animadverted  on  the  too  frequent  practice  of  deliver- 

•claration,'it'n£  particulars,  which  were  so  general  as  to  convey  no  further  information  to 

is  a  eon.      the  parties  than  they  could  gain  from  the  declaration  itself,  and  termed  it  a 

tempt  of      contempt  of  the  orders  of  the  Court. 

CoiuL  2.     Brown  v.  Hodgson.  M.  T.  1811.  K.  B.  4  Taunt.  189. 

It  ia  suffi.        r^ne  pk^tiff  declared  for  goods  sold  and  delivered,  and  for  money  paid,  and 

cuent,  how.  delivered  to  the  defendant  a  bill  of  particulars. — To  seventeen  firkins  of  but- 

ever,  that  it  ter,  65i.  6*.,  not  saying  for  goods  sold.     It  was  objected  that  the  plaintiff 

specifies      had  made  no  claim  for  money  paid  in  his  bill  of  particulars,  but  only  for  goods 

eton°CCIU     mMm 

whence  the      ^er  pur*     As  to  the  objection  taken  respecting  the  bill  of  particulars,  bills 

right  arises,  of  particulars  are  not  to  be  construed  with  all  the  strictness  of  declarations ; 
witha"t  ^'8  kiN  °f  particulars  has  no  reference  to  any  counts,  and  it  sufficiently  ex- 
descriWn  ^res8es  to  the  defendant  that  the  plaintiff's  claim  arises  on  account  of  the  butter, 
the  result?  Heathy  J.  We  must  not  drive  parties  to  special  pleaders  to  draw  their  bills 
of  particulars, 
r  n5  l  3.  Hatchet  v.  Marshall.  1793.  N.  P.  Peake,  172. 

And  where      ^n  Attorney,  upon  being  called  upon  for  a  particular,   in  making  out  the 

*  A  bill  of  particulars  is  obtained  by  taking  out  a  judge's  summons  for  that  purpose  by 
the  defendant :  this  is  usually  done  before  the  plea  pleaded,  although  it  is  discretionary  with 
the  judge  to  make  an  order  at  any  time  before  the  trial,  whether  the  application  be  mads 
by  the  defendant  or  plaintiif.  If  good  cause  be  not  shown  against  it  at  the  time  specified 
in  the  summons,  the  judge  will  make  an  order  that  the  plain tifPs  attorney  or  agent  shall  de- 
liver to  the  defendant's  attorney  or  agent  the  particulars  required,  and  that,  in  the  mean  tim** 
all  further  proceedings  in  the  cause  be  stayed ;  or,  if  the  particulars  be  required  by  tho 
plaintiff,  the  order  requires  them  to  be  delivered  within  a  certain  time,  otherwise,  that  toe 
defendant  shall  not  be  allowed  to  give  evidence «f  them  at  the  trial;  see  1  Hoh,  552. 
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particular  referred  to  an  account  delivered  before  the  commencement  of  the  before  the 
action.  commence- 

Lord  Kenyan,  C.  J.,  held  this  is  a  virtual  compliance  with  the  order,  and  the  J^^*  tho 
party  is  bound  by  the  account, 
account  has  been  delivered,  a  reference  to  it  suffices. 

4.     Mitchell  v.  Wright.  H.  T.  1795.  N.  P.  1  Esp.  280.  But  where 

Per  Lard  Kenyan.     In  delivering  a  particular  under  a  judge's  order,  where there  nas 
there  has  been  an  account  current,  and  payments  made,  for  which  the  party  been  "  BC" 
means  to  give  credit,  the  particular  ought  to  contain  as  well  all  those  matters  rent,  the'" 
for  which  he  means  to  give  credit,  as  those  for  which  the  action  is  brought.       particulars 
5.     Adlington  v.  Applbton.  H.  T.  1810.  N.  P.  2  Campb.  410.  should  state 

An  action  was  brought  to  recover  the  balance  of  an  account.     A  particular  ?e  "i*^1* 
of  the  plaintiff's  demand  was  delivered  under  a  judge's  order,  and  gave  the  de-  credit  jg 
fendant  credit  for  payments  admitted  to  have  been  made  by  him.  meant  to  be 

Lord  EUenborough.     This  particular  is  a  contempt  of  the  authority  of  the  given;  and 
Court.     The  plaintiff  was  bound  to  state  the  precise  sum  he  sought  to  recover,  ■tatin8  *e 
and,  for  this  this  purpose,  to  have  given  the  defendant  credit  for  all  payments  d? ^r  "de 
made  on  account.     Such  a  particular  misleads  the  defendant,  instead  of  giving  count  only 
him  the  information  to  which  he  was  entitled.  ia  insufii- 

6.     Day  v.  Bowsb.  M.  T.  1807.  N.  P.  1  Campb.  69.  n.  cient; 

This  was  an  action  of  assumpsit,  for  money  paid  for  the  defendant's  use  ;  in  go*  if  the 

the  bill  of  particulars  there  is  an  item  for  money  advanced  by  mistake,  written  particulars 

under  the  name  of  A.  B.,  instead  of  being  written  under  that  of  C.  D.  in  an- tcnd  to  nu8w 

other  part  of  the  particular,  and  then  appeared  to  have  been  advanced  to  the  lead7  ^eZ 
*  *  are  baa..* 

former. 

Lord  EUenborough  allowed  the  plaintiff  to  prove  the  item  in  question  was 
intended,  and  must  have  been  understood,  to  refer  to  the  latter  name,  but  by  a 
mere  clerical  error  had  been  misplaced  ;  and  that  if  the  defendant  could  show 
by  affidavit  that  he  had  been  misled  by  the  plaintiff 's  particular,  it  might  fur- 
nish a  ground  for  the  Court  afterwards  to  set  aside  that  particular  sum. 

V.  RELATIVE  TO  THE  EFFECT  OF  THE  ORDER  FOR.  [  11&  J 

Heffejuean  v.  Mabgjslle.  H.  T.  1801.  C.  P.  2  B,  &  P.  363.  The  time 

The  Couit,  on  a  motion  to  set  aside  the  judgment,  held  that  the  time  for for  Pleadin£ 

pleading  was  not  suspended  by  the  order  for  a  bill  of  particulars  ;  and  that,  al-  caDlmue8to' 

though  a  plaintiff  cannot  sign  judgment  until  the  order  for  a  particular  had  withstand. 

been  complied  with,  yet  he  may  do  so  immediately  after  having  delivered  the  ing  an  order 

particular,  provided  the  time  for  pleading  be  then  elapsed.  for  a  parti- 

cular. 

VI.  RELATIVE  TO  WHERE  TWO  PARTICULARS  ARE  DELIVERED. 
Brown  v.  Halls.  T.  T.  1808.  C.  P.  t  Taunt.  353. 

The  plaintiff  had  delivered,  under  a  judge's  order,  a  particular  of  his  de- 
mand, which  was  a  mere  echo  of  the  count  upon  the  note,  but  contained  no-  w°?re.° 
thing  else.     He  afterwards,  and  after  issue  joined,  delivered  a  second  particular  h£g  beelT 
without  any  order  of  a  judge,  in  which  he  re-echoed  all  the  counts  of  his  decla-  delivered! 
ration.     It  was  for  the  defendant  objected,  that   the  plaintiff  having,  in  his  under  a 
first  bill  of  particulars,  specified  the  note  as  his  only  demand,  was  precluded  J"^'8  o*- 
from  recovering  or  any  other  cause  of  action  ;  for  though  the  second  bill  of  par-  con^deli- 
ticulars  would  comprehend  the  original  debt,  yet,  as  that  had  not  been  deliver-  vered  with. 
ed  nnder  any  authority  of  the  Court,  it  did  not  supersede  the  first.  out  order,  is 

Mansfield,  C.  J.  If  a  particular  be  delivered  under  a  judge's  order,  and  the  *  nullity* 
plaintiff  deliver  a  second  particular  without  an  order,  he  cannot  give  evidence 
upon  any  claim  contained  in  the  second  particular  which  was  not  included  in 
the  first.  ' 

*  But  if  an  agent,  to  whom  goods  have  been  consigned  by  his  principal  for  sale  refuse,  af- 
|  ter  a  reasonable  time  has  elapsed*  to  account,  from  which  it  is  to  be  presumed  thai  the  agent 

has  sold  them,  a  bill  of  particulars*  stating  the  demand  to  be  for  the  goods  (which  it  speci- 
fies), and  for  money  had  and  received,  &c.  is  sufficient ;  Hunter  v.  Welch,  1  Stark.  224. 
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VH.  RELATIVE  TO  THE  CONCLUSIVENESS  OF  THE  ORDER. 
Bell  v.  Pcllm.  E.  T.  1810.  C.  P.  2  Taunt  285. 
If  a  verdict     Plaintiff  recovered  a  greater  sum  than  he  claimed  by  his  particular.    Upon 
asumM.0'  discussion,  the  Court  sanctioning  the  principles  on  which  the  plaintiff  recover- 
ceeding  "    e^»  judgment  was  entered  up  accordingly  ;  no  objection  having  been  made  to 
that  stated   the  excess  above  the  particular,  either  at  the  trial  or  on  the  argument,  the 
in  the  parti-  Court  would  not  reduce  the  judgment  to  the  sum  claimed  by  the  particular. 
Cular,  with-  0ut  objection,  and  judgment  entered  thereon,  the  amount  will  not  afterwards  be  reduced. 


[  117  ]  VIII.  RELATIVE  TO  THE  CONSEQUENCES  OF  MISTAKES  IN, 
AMENDMENT  OF,  AND  GRANTING  AN  ORDER  FOR  FURTHER 
PARTICULARS.* 

A  mistake  Milwood  v.  Walter.  H.  T.  1810.  C.  P.  2  Taunt.  224. 

of  a  date  in      jn  acti0n  for  work  and  labor.     The  work  for  which  the  action  was  brought 

wuTnot  vi!  was  Btated  by  the  particular  to  have  been  done  in  a  wrong  month,  when  in 

tiate  where  fact  no  work  had  been  done. 

it  could  not     The  Court  allowed  the  plaintiff  to  give  evidence  of  his  having  done  work 

mislead.t     for  the  defendant  in  the  other  month. 


IX.  RELATIVE  TO  THE  DELIVERY  OF,  AND  EFFECT  OF  NEG- 
LECTING TO  DO  SO.t 
Ramsay  v.  Reay.  M.  T.  1806.  C.  P.  2  N.  R.  361. 
After  deli.  The  declaration  in  this  case  was  delivered  on  the  8th  of  November,  and  a 
livery  of  a  rule  to  plead  given  on  the  same  day.  A  summons  for  a  bill  of  particulars  was 
pf,?l^ia^,  then  taken  out,  returnable  on  the  10th,  which  was  consented  to,  and  an  order 
must  wait  made  on  that  day  ;  and  on  the  1 1th  a  bill  of  particulars  was  taken  out,  return- 
twenty. four  able  on  the  12th,  and  an  order  made  on  that  day  accordingly.  On  the  13tb,at 
hours  be.  two  o'clock  in  the  afternoon,  a  further  particular  was  delivered,  and  at  seven 
fore  he  can  jn  ^e  evcnmg  0f  u^  same  day,  judgment  was  signed.  The  regular  time  for 
raenVfo*"  piecing  expired  on  the  morning  of  the  12th,  before  the  summons  of  the  11th 
want  of  a  was  returnable.  On  a  rule  to  shew  cause  why  this  judgment  should  not  be 
plea.  set  aside 

The  Court  thought  the  defendant  must  have  some  time  to  judge  of  the  par- 
ticular before  judgment  is  signed.  They  observed,  that  it  appeared  in  this  case, 
that  the  second  particular  was  insufficient  as  well  as  the  first ;  and  that  in  Hif- 
ferman  v.  Langeily,  the  particular  was  delivered  on  one  day,  and  judgment 
signed  the  next ;  and  said,  that  twenty-four  hours  ought  to  be  allowed. — Rule 
absolute. 


X.  RELATIVE  TO  THE  EFFECT  OF,  UPON  THE  EVIDENCE. 
I.  Holland  v.  Hopkins.  T.T.  1800.  C.  P.  2  B.  &  P.  245 ;  T.  T.  3  Esp.  168. 
The  parti.  A  declaration  contained  a  count  for  money  had  and  received  for  the  plain- 
culars  pre.  tiff's  use,  and  also  a  demand  for  horses  sold  by  the  plaintiff  to  the  defendant 
elude  the  himself ;  and  the  bill  of  particulars  specified  the  last  demand  alone  ;  it  was  de- 
delivers  it  c*ded,  *nat  tne  plaintiff  could  not  give  evidence  of  horses  being  sold  by  the  de- 
from  giving  fendant  as  the  plaintiff's  agents  ;  for  a  contract  for  the  absolute  sale  of  horses 
evidence  oj  to  the  defendant  is  essentially  different  from  a  contract  to  repay  money  receiv- 

*  Debt  for  rent,  without  showing  in  what  parish  the  lands  were  situate,  the  particular  of 
plaintiff's  demand,  described  them  in  a  wrong  parish.  It  was  held  that  plaintiff  might  re- 
cover, it  not  appearing  that  any  misrepresentation  was  intended,  or  that  defendant  held  more 
than  one  parcel  of  land  of  plaintiff,  so  as  to  be  misled  by  it ;  Danes  v.  Cawards,  3  M.  & 
S.380.  * 

t  If  the  bill  of  particulars  be  incorrect,  the  party  who  delivered  it  may  have  time  to  amend 
it ;  or,  if  not  sufficiently  explicit,  the  other  party  may  take  out  a  summons  and  obtain  an  or- 
der for  better  particulars  ;  Tidd.  523 ;  see  1  Campb.  69.  n. ;  2  Taunt.  224 ;  4  Taunt.  189; 
1  Stark.  224. 

t  If  the  defendant  neglect  to  give  the  particulars  of  his  set-off  within  the  time  required 
by  the  order,  he  will  not  be  allowed  to  avail  himself  of  his  set-off  at  the  trial ;  but  if  the 
plaintiff  neglect  to  deliver  particulars  of  his  demand,  the  only  consequence  is,  that  he  can- 
net,  in  the  mean  time,  proceed  in  his  action.  The  Court  will  not  give  the  defendant  leave 
to  sign  judgment  of  nan  pros. 
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ed  on  a  sale  of  horses  by  commission ;  and  the  proceeds  of  such  a  sale  by  the  *°r  other 
defendant  could  only  be  recovered  under  the  count  for  money  had  and  received,  ^mai|d  not 
which  the  plaintiff  abandoned  by  confining  his  bill  of  particulars  to  the  demand  tJ£S  ***" 
stated  in  the  other  count. 

2.     Wadb  v.  Beasley.  E.  T.  1810.  N.  P.  4  Esp.  7. 

The  first  count  of  the  declaration  was  on  a  promissory  note,  dated  in  the  year  As  if  plain. 
1784,  and  given  by  Grace  Wade,  to  the  plaintiff.     The  other  counts  were  the  tiff,  in  his 
common  money  ones.     In  the  course  of  the  cause,  the  defendant  had  taken  ParticuJar, 
out  a  summons  for  the  particular  of  the  plaintiff,  and  had  obtained  a  judge's  me0n^ue 
order  for  the  purpose.     The  particular  given  in  by  the  plaintiff's  attorney  was,  on  a  bill  on- 
that  the  action  was  brought  to  recover  the  amount  of  a  prommissory  note  for  ly,  which  m 
1001.,  given  by  G.  W.,  in  her  life-time,  and  payable  to  the  plaintiff  with  inter-  on  *&  hn- 
est.     The  note,  when  produced,  appeared  to  have  been  given  on  an  improper  prr0pte,rQ 
stamp ;  but  the  plaintiff  gave  evidence  of  a  loan  of  money  to  the  amount  of  the    I      \J 
note,  which  was  the  consideration  of  it,  and  there  rested  his  case.  cannot  re. 

Lord  Kenyan.     When  an  instrument  produced  in  evidence  has  been  found  sort  to  the 
to  be  improperly  stamped,  I  have  admitted  evidence  of  the  consideration,  and  money 
I  should  do  so  here,  if  the  plaintiff  had  not  precluded  himself  by  his  particu-  c°unts.t 
lar.     The  particular  is  to  apprise  the  opposite  party  of  what  he  is  to  come 
prepared  to  try  ;   and  the  plaintiff,  who  gives  it,  must  be  bound  by  it,  or  par- 
ticulars are  of  no  use.     I  would  assist  the  plaintiff  if  I  could,  but  the  defend* 
ant  came  prepared  to  meet  one  demand,  and  must  not  be  called  upon  to  meet 
another. 

3.  Blake  v.  Laubencb.  E.  T.  1802.  N.P  .  4  Esp.  147. 

The  particular  of  the  plaintiff's  demand  given  in  under  a  judge's  order,  But  under 
was  as  follows  :  This  action  is  brought  to  recover  the  amount  of  a  promissory  JJjSaJ  *££ 
note,  for  the  sum  of  1002.  of  the   defendant,  and  one  W.     The  Plaintiff's  ter  proving 
counsel  proved  the  note  made  by  the  defendant,  and  then  contended  that  they  the  note  at 
were  entitled  to  a  verdict  to  the  amount  of -the  note,  and  the  whole  of  the  in-  the  trial, 
terest  from  the  time  when  default  was  made  in  payment.     It  was  answered  Plamtiff 
that  the  plaintiff  should  be  bound  by  his  particular,  in  which  he  went  for  the  ver^imerest 
amount  of  the  note  only,  and  did  not  claim  interest.  on  it. 

Lord  EUenborough.  By  the  particular,  as  delivered  by  the  plaintiff's  attor- 
ney, the  defendant  has  notice  of  the  amount  of  the  note  claimed  by  the  action, 
which  is  the  principal ;  and  though  the  interest  is  not  claimed  eo  nomine  by 
the  particular,  I  am  of  opinion  the  plaintiff  may  recover  it,  as  arising  out  of 
the  principal  so  demanded  by  the  particular. 

4.  Huotv.  W Atkins.  M.  T.  1807.  N.  P.  1  Campb.  68.  So,  though 

An  action  was  brought  by  one  partner  against  another,  to  recover  a  balance  plaintiff  is 

•In  an  action  by  an  assignee  of  an  insolvent  for  goods  sold  and  delivered  by  the  insolvent, 
the  defendant  relied  on  a  defence  of  set-off;  and  in  the  notice  thereof,  delivered  by  him,  he 
set  forth  a  composition-deed  of  assignment  by  a  former  creditor  of  the  defendant  to  the  in* 
solvent,  in  which  there  was  a  covenant  by  the  latter,  guaranteeing  to  the  defendant  the  pay. 
ment  of  a  dividend  agreed  to  be  paid  on  that  occasion ;  the  notice  also  stated,  as  other 
grounds  of  set-off,  money  had  and  received,  and  an  account  stated;  but  in  the  particular 
of  the  set-off  the  defendant  stated  the  subject-matter  to  be  a  sum  of  34/.,  the  amount  of  the 
two  several  dividends  of  5#.  in  the  11.  due  from  Simon  Pain  to  the  defendant,  which  said 
dividends  are  directed  to  be  paid  by  the  said  T.  I*.  Pain,  as  in  the  said  notice  of  set-off  par- 
ticularly mentioned.  Held,  that  the  particulars  of  the  set-off  confined  the  defendant  to 
proof  of  the  demand  under  the  covenant  in  the  deed  of  assignment  as  the  sole  ground  of  his 
defence,  and  precluded  him  from  giving  evidence  of  satisfaction  of  the  demand  of  P.,  either 
by  money  had  and  received  or  an  account  stated,  according  to  the  terms  of  the  notice  of 
setoff,  or  by  any  other  means.  A  nonsuit,  directed  on  the  ground  that  the  notice  of  seUoff 
gave  sufficient  intimation  of  the  sum  intended  to  be  set-off;  and  that,  if  there  had  been  no 
notiee  of  set-off,  it  would  have  been  a  good  defence  by  proof  of  the  demand  being  satisfied* 
set  aside ;  Andrews  v.  Bond,  8  Price,  213. 

t  However,  where  the  plaintiff  on  three  bills  of  exchange  in  three  several  counts,  but, 
according  to  his  particular,  only  sought  to  recover  on  the  bill  set  forth  in  the  first  count. 
the  defendants  were  not  partners  when  the  bill  set  forth  in  the  first  count  was  drawn.  The 
plaintiff  tendered  in  evidence  the  other  two  bills  for  the  purpose  of  establishing  the  fact  of 
the  partnership  ;  the  evidence  having  been  rejected  on  the  ground  that  theso  bills  were  not 
included  in  the  particular,  the  Court  granted  a  new  trial :  Duncan  v.  Hill,  2.  B.  <fc  B.  6b*2. 
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PARTICULARS  OF  DEMAND.— Of  the  adverse  Party. 


restricted 
in  his  own 
evidence  to 
the-  state, 
ment  in  his 
particular, 
he  may 
avail  him- 
self of  any 
^evidence 
produced 
by  the  de- 
fendant to 
increase 
his  demand. 


due  on  a  statement  of  accounts  ;  the  plaintiff,  by  his  bill  of  particulars,  con- 
fined himself  to  the  balance  due  on  separate  accounts,  in  support  of  which 
he  gave  in  evidence  an  account  by  the  defendant,  making*himself  "debtor  to 
a  certain  amount ;  and  in  answer  to  this  evidence,  the  defendant  produced 
an  account  subsequently  rendered  by  the  plaintiff,  according  to  which  there 
appeared  to  be  a  balance  due  on  the  separate  accounts  to  the  defendant ;  but, 
on  the  opposite  side  of  the  page  there  was  a  statement  also  of  the  partnership 
accounts,  on  which  the  balance  was  in  favor  of  the  plaintiff,  and  greatly  ex- 
ceeded the  balance  on  the  separate  account ;  it  was  objected  that  the  plain- 
tiff could  not  recover  beyond  his  particular. 

Lord  Ellenborough  C.  «/.,  however,  said,  that  the  defendant  himself  had 
given  the  plaintiff  a  better  case  than  be  was  at  liberty  to  make  for  himself, 
and  that  the  plaintiff  was  entitled  to  a  verdict  for  all  that  had  been  proved  to 
be  due  him. 


r  1*°] 


The  par. 
ticulars  of 
the  defend- 
ant's  de- 
mand are 
not  admis- 
sible evi- 
dence of 
the  exist- 
ence of  a 
debt  from 
the  defend- 
ant to  the 
plaintiff; 


Because 
the  giving 
crodit  to 
the  oppo- 
site party 
is  not  an 
admission 
that  the 
sum  is  due. 

But  a  plea 
of  nonjoin- 
der may 
be  proved, 
and  sup- 
ported by 
the  plain- 
tiff's par- 
ticulars of 
demand. 


XI.   RELATIVE   TO  WHEN  IT  IS  AVAILABLE  FOR  THE  AD- 
VERSE  PARTY. 
1.     Haerington  v.  Marmaint.  M.  T.    1813.  C.  P.  1.  Marsh,  33;   S.  C. 

5  Taunt.  228. 
This  was  an  action  on  the  money  counts.     The  defendant  pleaded  the  gen- 
eral issue*,  paid  the  sum  of  671.  1 2*.  into  court,  and  gave  a  notice  of  set-off, 
of  which  the  following  was  the  particular  delivered  under  a  judge's  order: 

"April  23,  1813. 
"  Said  Robert  Dashwood,  Esq.  under  a  foreign  attachment  against  the  pre- 
sent defendant,  founded  on  a  plaint  or  suit  in  the,  Mayor's  Court  of  London, 
brought  by  the  said  Robert  Dashwood,  against  the  plaintiff  in  this  cause,  be- 
ing the  amount,  or  part  of  the  amount,  of  a  debt  at  that  time  owing  by  the 
present  defendant  to  the  present  plaintiff  in  this  cause,  1122.  10*. 

On  the  trial,  the  only  evidence  of  the  existence,  of  a  debt  from  the  defend- 
ant to  the  plaintiff,  beyond  the  money  paid  into  court,  was  the  above  particu- 
lar. 

Lord  Mansfield  C.  J,  There  is  no  doubt  but  that  parties  may  set  off  mu- 
tual debts,  and,  for  the  sake  of  convenience,  notice  is  given  instead  of  a  plea ; 
but  it  must  be  acted  upon  as  a  plea.  Being  given  in  general  terms,  it  might 
be  unintelligible  to  the  plaintiff  without  an  explanation  ;  the  plaintiff,  there- 
fore, called  on  the  defendent  to  give  the  particulars,  which  have  the  same  ef- 
fect as  if  stated  in  a  notice  or  plea  of  set-off.  The  plaintiff  cannot  avail 
himself  of  what  is  stated  in  one  plea,  to  contradict  what  is  stated,  in  another. 
A*  special  plea  in  tresspass  would  contradict  the  general  issue ;  and  I  cannot 
distinguish  between  the  particular  of  a  set-off  and  a  plea  ;  I  think,  therefore, 
this  was  not  admissible  evidence. 

2.  Waixek  v.  Johnson.  M.  T.   1798.   N.  P.  2  Esp.  602. 
This  was  an  action  for  the  sale  of  some  lottery  tickets ;    and,  as  proof  of 
the  sale,  the  particular  of  the  defendant's  set-off  was  produced,  which  men- 
tioned the  fact  of  the  sale  of  the  tickets  to  himself;  but 

Eyre  C.  J.,  who  tried  the  cause,  was  of  opinion  that  the  particular  could 
not  properly  be  used  against  the  defendant  for  this  purpose,  and  that  the  fact 
of  sale  ought  to  be  proved  by  other  evidence. 

3.  Colsan  v.  Selby  H.  T.  1796.  N.  P.  1  Esp.  452. 
In  an  action  of  assumpsit,  where  the  defendant  pleaded  in  abatement,  that 
the  promises  were  made  by  himself  and  another  person,  jointly,  on  which  plea 
issue  was  joined ;  and,  on  the  trial,  it  appeared  from  the  plaintiff's  bill  of  par- 
ticulars that  some  of  the  articles  had  been  furnished  to  the  defendant  jointly 
with  the  person  named  in  the  plea, 

Lord  Kenyortj  C.  J.,  held,  that  the  plaintiff  was  bound  by  his  bill  o(  P**m 
ticulars,  which  supported  the  defendant's  pica,  and  therefore  he  nonsuited  the 
plaintiff. 
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Vrtfrulars  of  Jtame*  airtr  Rrsttrroce.  [  m  ] 

1.    Short  v.  Kiwo.  H.  T.  1726.  K.  B.  1  Stra.  6ei. 
The   plaintiff  in  ejectment  on  one  demise;  to  which  there  Wis  not  guilty  In  ejecV 
pleaded  ;    finding  it  necessary  to  add  the  demise  of  the  trustees,  he  delivered  meat** 
a  new  ejectment  on  the  double  demise.     Whereupon  he  moved  to  stay  the  pro- 
ceedings on  this  last,  till  payment  of  the  costs,  and  for  notice  where  the  lessors 
were  to  be  found ;    and  grounded  his  motion  for  the  first  part  on  Lord  Conings- 
by's  case ;    and  for  the  latter,  on  the  common  case  of  a  qui  tarn,  because  here 
the  lessor  was  to  enter  into  a   rule  for  the  costs.     The  Court  granted  the  last 
part ;   but,  as  to  the  costs,  they  said  it  was  never  done,  but  where  it  appeared 
the  party  was  vexatious,  or  had  run  the  defendant  to  a  great  expense,  which 
was  Lord  Coningsby's  case,  who  came  for  a  trial  at  bar,  on  his  new  ejectment, 
after  the  former  cause  was  ready  for  the  bar,  which  was  matter  of  mere  favour, 
in  which  they  might  make  their  own  terms. 

2.  Vat,  uui  tam,  v.  Green.  E.  T.  1725.  K.  B.  I  Stra.  697.  Or  action 

In  qui  tam,  on  the  statute  of  usury,  it  was  moved  to  stay  proceedings  till  91?  tem» 
notice  given  of  the  plaintiff  *s  place  of  abode.     After  the  rule  was  served  on  the  ^antiff  is 
plaintiff's  attorney,  he  sends  notice  in  writing  that  the  plaintiff  was  in  Switzer- unknown, 
land,  and  was   going  on  with  the  action ;  upon  which  it  was  moved  a  second  defendant 
time  to  stay  proceedings  till  the  plaintiff's  return  from  Switzerland,  on  security is  entided 
given  for  the  costs,  which  is  the  reason  the  common  rule  is  founded  upon ;  and,  count ^>f 
after  hearing  counsel  for  the  plaintiff,  the  Court  made  a  rule  according  to  the  his  name 
motion,  and  security  was  given  for  costs.  and  resi- 

3.   Johnson  v.  Burley.  M.  T.  1820.  K.  B.  5  B.  &  A.  540  ;  S.  C.  1  D.       dencetf 

&>R.  174.  action  of 

In  an  action  of  trespass  for  an  assault,  which  took  place  amongst  many  thou-  trespass, 
sand  persons  assembled,  the  Court,  under  the  circumstances,  with  a  view  to  a    [  122  1 
fair  trial,  granted  a  rule  that  the  plaintiff  should  disclose  his  place  of  residence  the  Court 
and  occupation  to  the  defendant.  compelled 

the  plaintiff  to  disclose  his  proper  addition  and  residence. 

4.   Taylok  v.  Harris.  H.  T.  1819.  K.  B.  4  B.  &  A.  93.  ®°» tlrC    . 

In  assumpsit,  defendant  having  pleaded  in  abatement  that  four  others  were  J^*™ 
.  jointly  liable  with  himself,   the  plaintiff  applied  to  the  defendant's  attorney  to  ticulara  of 
give  the  places  of  residence  and  additions  of  those  persons,  which  he  refused  the  addi- 
unless  the  action  were  discontinued.     The  Court  of  King's  Bench  under  these  tion«  Md 
circumstances  made  a  rule  absolute  for  the  defendant  to  deliver  such  particu-r®8l  ?nc?8 
lars,  or,  in  default  thereof,  for  setting  aside  the  plea.  mtM  wno" 

have  plead. 

Dsrol  Sroiurm*  ed  in  abate- 

1.  Dehesley  v.  Castorne.  M.  T.  1790.  K.  B.  4  T.  R.  75.  ment* 

It  appeared  that  the  estate  descended  to  the  defendant,  an  infant,  as  heir  at  An  infant 
law,  to  the  lessor  his  father,  and  grandfather  ;  that  a  person  had  been  employed  cannot 
by  the  defendant's  mother  to  receive  the  rents  of  the  estate,  which  he  had  ac-Pray  t*16 
cordingly  done,  expressing  in  his  receipts  that  he  received  the  rents  for  the  de-  5emur°in 
fendant,  as  landlord  ;   and  that  the  mother  herself  had  received  one  year's  rent,  any  otner 
and  had  given  a  receipt  for  the  same  to  the  plaintiffs,  as  tenants  to  her  son,  stage  of 
mentioning  that  it  was  received  for  her  son's  use.     On  this  evidence  it  was tne  procee- 

*  In  ejectment.  Where  the  lessor  of  the  plaintiff*  is  an  infant,  see  1  Stra.  694  ;  2  Stra. 
932. 1206 ;  1  Wils.  130 ;  Cowp.  24 ;  Barnes,  183  ;  Bull.  N.  P.  Ill ;  Ad.  Eject.  2  Ed.  314, 
315 ;  or  resident  abroad,  2  Burr.  1177  ;  Say.  Costs,  153  ;  S.  C.  Smith  es.  dim.  Jordan  v.  Roe, 
166;  22  Geo.  3.  K.  B.  Ad.  Eject.  2  Ed.  315  ;  the  Court  will  stay  proceedings  until  a  real 
and  substantial  plaintiff  be  named,  or  some  responsible  porson     undertake  for  the  payment 

t  of  costs;  and  a  similar  undertaking  is  required  in  an  action  for  the  mesne  profits,  brought  in 
the  name  of  the  nominal  plaintiff*  in  ejectment,  see  Say.  Rep.  73  ;  Say.  Costa,  154;  except 
in  the  above  instances  the  defendant  is  not  allowed  to  call  on  the  plaintiff's  attorney  for  an 
account  of  the  residence  or  place  of  abode  of  his  client,  see  2  Str.  705;  1  Str.  402 ;  and  after 
verdict  in  a  penal  action,  the  Court  of  Common  Pleas  would  not  compel  an  attorney  to  dis- 
close it ;  see  1  H.  Blac.  534 ;  Barnes,  126. 
f  And  if  the    attorney  refuse  to  give  it,  or  give  in  a  fictitious  account  of  a  person  who 

cannot  be  found,  the  Court  will  stay  the  proceedings  until  security  is  given  for  the  payment 

of  costs.     See  antet  tit.  Costs. 


66  PAROL  DEMURRER. 

ding  than     objected,  first,  That  the  receipt  of  the  rent  was  the  act  of  the  defendant's  mother, 

oVtaufoff  an<*  could  not  prove  a  possession  in  the  infant  to  subject  him  to  an  action  of 

p  eaouig.  eovenan| .  gjjy  •|>jlat  ^  evidence  showed  that  the  reversion  vested  in  him  by 

descent,  and  not  by  assignment ;  and  had  the  declaration  charged  the  defendant 
as  heir,  the  parol  would  have  demurred  ;  and  the  learned  judge,  being  of  opin- 
ion with  the  defendant  on  both  objections,  nonsuited  the  plaintiffs.  A  rule 
having  been  obtained  to  show  cause  why  the  nonsuit  should  not  be  set  aside. 

Per  Cur.  The  difficulty  at  the  trial  seems  to  have  arisen  from  the  defendV 
ant'a  counsel  having  recourse  to  a  nicety  of  law,  which  is  not  frequently  heard  of 
in  modern  practice,  and  which  the  other  side  were  not  prepared  to  answer  ;  but 
no  authority  has  been  cited  to  show  that  the  question  of  parol  demurrer  can 
arise  at  Nisi  Prius.  Now  it  is  clear  that  the  defendant's  infancy  in  this  case  is 
not  a  matter  of  bar  to  the  action,  and  the  infancy  was  not  put  in  issue ;  it  formed 
no  part  of  the  issue  on  this  record.  Then  it  is  strange  to  say  that  a  fact,  which 
in  itself  is  not  a  bar  to  the  action,  and  which  is  not  put  in  issue  at  alt,  shall  be 
permitted  to  avail  the  defendant  at  the  trial  on  an  issue  in  which  he  has  joined, 
so  as  to  form  the  ground  of  a  nonsuit.  If  the  defendant  had  intended  to  take 
advantage  of  his  infancy,  he  should  have  done  it  before  he  pleaded  ;  for  it  is  a 
dilatory  plea,  and  does  not  go  to  the  merits ;  it  only  suspends  the  proceedings. 
—Rule  absolute. 
£  123  ]    2.    Plaskbtt  v.  Bbeby.  H.  T.  1804.  K.  B.  4  East,  485;  S.  C.  1  Smith, 

264. 
An  infant         Declaration.     T.  P.,  executor  of  the  last  will  and  testament  of  T.  P.,  de- 
4e*!«*       ceased,  complains  of  H.  B.,  and  M.  his  wife,  S.  T.,  W.  S.  B.,  and  J.  C,  and 
*Ue  tltr      A"  n*s  w^e »  wl"ch  Sftid  M.  and  A.  are  the  daughters  and  co-heiresses  at  law 
creditor  of  of  one  J.  T-,  of  certain  lands,  tenements,  and  hereditaments,  whereof  the  said 
the  devisor  X.  T.,  at  the  time  of  his  decease,  was  seised  in  fee-simple,  being  in  the  custo- 
cannot        <jy,  &c.  of  a  plea  that  they  render  to  the  said  T.  P.,  as  executor  as  afore- 
Pr*7l  to°      sa^»  30°'->  which  they  unjustly  detain  from  him,  &c. ;  for  that  whereas  the 
demur         ***&  J.  T.,  deceased,  in  bis  life-time,  and  also  in  the  life-time  of  the  said  T. 
thiaprivi-    P.,  deceased,  and  after  the  25th  day  of  March,  1692,  to  wit,  on  the  10th  day 
lege  being  of  April,  1781,  at  C,  in  the  county  of  C,  by  bis  certain  writing  obligatory, 
confined  to  fa.^  acknowledged  himself  to  be  held  and  firmly  bound  to  the  said  T.  P.,  de- 
wholfin     ceaaed»  i°  3002.  of  &c,  to  be  paid  to  the  said  T.  P.,  deceased,  or  his  execu- 
by  descent,  tors,  when  &c.,  for  the  payment  whereof  he,  the  said  J.  T.,  bound  himself 
and  his  heirs,  executors  and  administrators,  firmly  by  the  said  writing  obliga- 
tory ;  yet  the  said  J.  T.,  deceased,  in  his  life,  and  the  said  defendants,  since 
the  death  of  the  said  J.  T.,  have  not,  nor  have  any  or  either  of  them  (although 
often  required),  paid  to  the  said  T.  P.,  in  his  life-time,  or  since  his  decease 
to  the  said  J.  P.,  as  executor  as  aforesaid,  or  to  either  of  them,  the  said  sum 
of  money  above-mentioned,  or  any  part  thereof;  but,  &c.  Demurrer  of  the  pa- 
rol.    And  the  said  U.  and  M.,  S.  T.,  J.  and  A.,  by  J.  B.,  their  attorney,  and 
the  said  M.  B.,  by  J.  B.,  who  is  admitted,  by  the  Court  of  our  said  Lord  the 
King,  here  to  defend  for  the  same  S.  B.,  (she  being  within  age)  as  guardian 
of  the  said  S.  B.,  come  and  defend  the  wrong  and  injury,  when,  &c,  and 
say  that  the  same  S.  B.  is  within  the  age  of  twenty-one  years,  namely,  of  the 
-age  of  eighteen  years,  eight  months,  and  no  more,  to  wit,  at  C.  aforesaid,  and 
this  they  are  ready  to  verify ;   wherefore  they  do  not  suppose  that,  during 
her  minority,  she  ought  to  answer  the  said  T.  P.  in  his  said  plea,  &c. ;  and 
they  pray  that  the  said  parol  may  demur  until  the  full  age  of  her  the  said  S. 
B.  &c.     Demurrer  by  the  plaintiff;  and  the  said  T.  P.,  executor  as  aforesaid, 
says,  that,  by  reason  of  any  thing  by  them,  the  said  H.  and  M.,  S.  T.,  S.  B., 
J.  and  A.,  above,  in  pleading,  alleged,  the  said  parol  ought  not  to  demur,  nor 
to  be  delayed  until  the  full  age  of  the  said  S.  B. ;  because  the  said  T.  P.,  ex- 
ecutor as  aforesaid,  says,  that  the  said  pleas  of  them,  the  said  H.  and  M.,  S* 
T.,  S.  B.,  J.  and  A.,  in  manner  and  form  aforesaid  above  pleaded,  and  the 
matters  therein  contained,  are  not  sufficient  in  law  to  preclude  them  from  an- 
swering the  said  T.  P.,  executor  as  aforesaid,  in  his  said   plea  ;   nor  that  the 
said  parol  should  demur  till  the  full  age  of  the  said  S.  B.,  to  which  said  plea, 
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and  the  matters  therein  contained,  in  manner  the  same  a*  above  pleaded,  he, 

the  said  T.  P.,  executor  as  aforesaid,  is  under  no  necessity,  nor  is  he  bound 

by  the  law  of  the  landato  answer ;  and  this  he,  the  said  T.  P.,  executor   as 

aforesaid,  is  ready  to  verify  ;  wherefore,  for  want  of  a  sufficient  plea  in  his  be* 

half,  the  said  T.  P.,  executor  as  aforesaid,  prays  judgment,  and  that  the  said 

parol  may  not  demur  till  the  full  age  of  the  said  S.  B. ;  and  that  the  said  H. 

and  M.,  S.  T.,  S.  B.,  J.  and  A.  may  answer  to  his  said  plea  and  suit,  &c.    To 

this  there  was  a  joinder  in  demurrer  by  the  defendants,  and  two  questions  were   f  124  1 

made :  First  Whether  an  infant  devisee  being  sued  upon  the  bond  of  his  testa- 

tor,  can  claim  the  privilege  that  the  parol  shall  demur  till  such  devisee  shall 

come  of  age.    Secondly,  Whether  such  a  privilege  can  be  claimed  by  more 

defendants  than  the  infant 

Lard  EUenborough,  C.  J.  In  every  view  of  this  case  it  appears  to  me  to 
torn  entirely  upon  thejtfat.  3  &  4  W.  &  M.  c.  14.  For  before  that  act  was 
passed,  the  devisee  was  not  liable  at  all  upon  the  bond  of  the  testator.  He  is 
now  liable  by  the  statute,  and  to  the  full  extent,  and  no  further.  The  privi- 
lege of  the  heir  to  demur  during  non-age,  is  an  anomalous  one,  and  peculiar 
to  the  heir  alone.  It  is  unnecessary,  on  the  present  occasion,  to  travel  far  in- 
to the  history  of  that  privilege,  but  if  it  were  examined  it  would  probably 
be  found  to  be  immediately  connected  with  our  feudal  institutions.  Persons 
who  were  heirs  in  chivalry  enjoyed  the  privilege  on  account  of  the  deficiency 
of  the  funds  to  maintainHhem  during  infancy,  because  the  general  funds  went 
to  the  guardians  in  chivalry.  This  seems  to  have  been  its  first  origin,  though 
it  was  afterwards  extended  to  all  heirs.  But  with  respect  to  the  devisee,  un- 
der the  statute,  he  is  charged  with  the  debts  by  the  terms  of  it.  And  as  the 
.  privilege  of  demurring  during  non-age  is  not  given  to  him  expressly  by  the 
statute,  he  cannot  claim  it  by  implication  considering  that  it  is  an  anomaly  in 
the  law  for  the  exclusive  benefit  of  the  heir.  There  must  be  judgment  for  the 
plaintiff,  the  plea  being  ill-pleaded. 

?&tVWk      See  ante,  tit.. Ecclesiastical  Persons. 


ftartit*  to  action*.* 

I.     RELATIVE  TO,  IN  GENERAL. 

(A)  With  reference  to  plaintiffs. 

(«)  In  actions  ex  contractu,  p.  129.     (ft)  delicto,  p.  131. 

(B)  With  reference  to  defendants. 

(a)  2ft  actions  ex  contractu,  p.  133.     (b) delicto,  p.  136. 

*  The  following  summary,  containing  the  principal  rules  connected  with  the  law,  as  ap- 
plicable to  parties  to  actions  upon  contracts,  may  be  useful,  as  presenting,  in  a  consolidated 
form,  the  essence  of  all  of  the  decisions  upon  the  subject.  Upon  contracts,  the  action  should 
be  brought  by  the  party  with  whom  the  contract  was  made,  if  living ;  or,  if  dead,  by  his  ex- 
ecutors or  administrators;  and  it  should  be  brought  against  the  party  who  made  the  con* 
tract;  or,  if  he  be  dead,  against  his  executors  or  administrators,  see  1  Wmi.  Saund.  216; 
or  upon  afbond  against  hisTheirs  and  devisees.  Where  there  are  several  parties  to  a  con- 
tract, the  action  should  be  brought  by  or  against  all  of  them,  if  living ;  or,  if  some  are  dead, 
by  or  against  the  survivors ;  see  2  Wms.  Saund.  122.  And  an  action  may  be  brought  by 
or  against  a  surviving  partner  for  his  own  debt,  as  well  as  for  that  which  was  contracted  in 
the  life-time  of  the  deceased.  If  an  action  be  brought  on  a  joint  contract  by  one  of  several 
partners,  see  2  Stra.  820 ;  1  Wms.  Saund.  291 ;  or  assignees  of  a  bankrupt,  see  1  Chit.  Rep. 
71 ;  the  plaintiff  will  be  nonsuited,  or  have  a  verdict  against  him.  But  if  it  be  brought 
against  one  of  several  partners  or  assignees,  he  can  only  plead  in  abatement,  though  the 
plaintiff  knew,  and  even  contracted  with,  the  other  partners ;  2  Atk.  510;  5  Burr.  2611.  A 
contract  being  chose  in  action  was  not  assignable  at  common  law,  so  as  to  entitle  the  as- 
signee to  an  action  in  his  own  name  ;  but  there  was  an  exception  to  this  rule  in  the  case  of 
foreign  bills  of  exchange,  upon" which  an  action  might  have  been  maintained  in  the  name 
of  the  indorsee.  And  the  same  doctrine  was  afterwards  applied  to  inland  bills,  and  extend. 
ed  to  promissory  notes  by  the  statute  3  &  4  Anne,  c.  9  ;  and,  Dy  other  acts  of  parliament, 
actions  may  be  maintained  by  the  assignee  of  the  reversion,  or  against  the  assignee  of  a 
lease,  where  the  covenants  run  with  the  land;  or  by  the  assignee  of  a  bail  or  replevin  bond, 
or  of  die  effects  of  a  bankrupt  or  insolvent  debtor ;  but  upon  the  contract  of  a  bankrupt  or 
■■solvent  debtor  an  action  does  not  lie  against  his^assignee*. 
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[  125  ]   II.  RELATIVE  TO,  IN  PARTICULAR. 

(A)  With  reference  to  the  form  of  action,  ob  subject  mattes. 


See  tits. 

Account,  Action  of, 

Adultery, 

Agreement, 

Animals, 
,  Annuity, 
'  Apprentice, 

Arbitration  and  Award, 

Assault  and  Battery, 

Assumpsit, 

Bail, 

Bailment, 

Bank  of  England, 

Bastard, 

Bills  of  Exchange  and 
Promissory  Notes, 

Bond, 

Bottomry, 

Bribery, 

Bye-law, 

Charter-party, 

Churches  and  Chapels, 

Common, 

Composition  with  Credi- 
tors, 

Contracts, 

Contribution, 

Copyhold, 

Copyright, 

Covenant. 

Damage  Feasant, 

Deceit, 

Decoy, 

Deed, 

Demurrage, 

Detinue, 

Distress, 

Dower, 

East  India  Company, 
[  126  ]    Ejectment 

Election, 


See  tits. 
Escape, 

Excise  and  Customs, 
Execution, 
Extortion, ' 
Fairs  and  Markets, 
False  Returns, 
Farrier, 
Fejaces, 
Ferry, 

Fish  and  Fishery, 
Fixtures, 
Forcible  Entry, 
Franchises, 
Frauds,  Statutes  of, 
Freight, 
Game, 
Gaming, 


See  tits. 
Parent  and  Child, 
Parliament, 
Party-wall, 
Patent, 
Penal  Action, 
Perjury, 
Physician, 
Post-horse  Act, 
Post-office, 

Prize  and  Prize  Money, 
Reward, 
Replevin, 
Right,  Writ  of, 
Sale,  Bill  of, 
Salvage, 

School  and  Schoolmas- 
ter, 


Goods  sold  and  Delivered,    Seduction, 


Guarantee, 
Hue  and  Cry, 
Hustings, 
Imprisonment,  Action 

for, 
Insurance,  Marine, 

— < on  Lives, 

from  Fire, 

Interest, 

Judgment, 

Landlord  and  Tenant 

Legacy, 

Libel, 

Lien, 

Malicious  Arrest, 

Prosecution, 

Money  lent, 

paid, 

-had  and  received, 


Mortgage, 
Navy, 
Nuisance, 
(B)  With  reference  to  the  particular  character,  or  capacity  of  thb 


Ship  and  Shipping, 

Simony, 

Slander, 

Stamps, 

Stock, 

Taxes, 

Tithes, 

Tolls, 

Trade, 

Trespass, 

Trover, 

Turnpikes, 

Vicar  and  Vicarage, 

Universities, 

Use  and  Occupation, 

Usury, 

Wager, 

Warrants, 

Waste, 

Watercourse, 

Way. 


PARTY. 

See  tits.  See  tits. 

Administration,  Coroner, 

Alien,  Corporation, 

Ambassador,  Denizen, 

Apothecary,  Ecclesiastical  Persons 

Army,  Executor  and  Adminis- 

Attorney,  trator, 

Auction  and  Auctioneer,    Guardian  and  Ward, 

Bail,  Hundred, 

Bankrupt,  Infant, 

Baron  and  Feme,  Innkeeper, 

Carrier,  Insolvent  Debtor, 

Churchwarden,  Judge, 

Constable,  Justice  of  the  Peace, 


See  tits. 

Lunatic, 

Master  add  Servant, 

Navy,  Overseer, 

Papist, 

Partners  and  Partnership, 

Pauper, 

Pawnbroker, 

Pilot, 

Principal  and  Agent, 

Principal  and  Surety, 

Printer, 

Prochein  Amy, 

Proctor, 
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See  tits.  See  tits.  See  tits* 

Receiver-General,  South  Sea  Company,         Wharfinger, 

Sheriff,  Surgeon,  Witness, 

Slave,  Trustee,  West  India  Company. 

III.     RELATIVE  TO  WHEN  ADVANTAGE  OF,  THERE  BEING  IM-   r  f  97  i 

PROPER  PARTIES,  MAY  BEjTAKEN.  l  J 

(A)  With  reference  to  the  form  of  action  or  subject  matter. 


See  tits. 
Account,  Action  of, 
Adultery, 
Advowson, 
Agreement, 
Animal, 
Annuity, 
Apprentice, 

Arbitration  and  Award, 
Assault  and  Battery, 
Assumpsit, 
Bail, 

Bailment, 
Bank  of  England, 
Bastard, 
Bills  of  Exchange  and 

Promissory  Notes, 
Bond, 

Bottomry, 

Bribery, 

By-law, 

Charter-party, 

Churches  and  Chapels, 

Common, 

Composition  with 
Creditors, 

Contract, 

Contribution, 

Copyhold, 

Copyright, 

Covenant, 

Damage  Feasant, 

Deceit, 

Decoy, 

Deed, 

Demurrage, 

Detinue, 

Distress, 

Dower, 

East  India  Company, 

Ejectment, 

Election, 


See  tits. 

Escape, 

Excise  and  Customs, 

Execution, 

Extortion, 

False  Returns, 

Farrier, 

Fences, 

Ferry, 

Fish  and  Fishery, 

Fixtures, 

Forcible  Entry, 

Franchises, 

Frauds,  Statute  of, 

Freight, 

Game, 

Gaming, 

Goods  sold  and  de- 
livered, 

Guarantee, 

Hue  and  Cry, 

Imprisonment,  Action 
for, 

Hustings, 

Insurance,  Marine, 
on  lives, 

from  fire, 


Interest, 

Judgment, 

Landlord  and  Tenant, 

Legacy, 

Libel, 

Lien, 

Malicious  Arrest, 

Malicious  Prosecution, 

Markets  and  Fairs, 

Money  lent, 

paid, 

had  and  received, 

Mortgage, 
Navy, 


See  tits. 
Nuisance, 
Parent  and  Child, 
Parliament, 
Party-wall, 
Patent, 

Penal  Actions, 
Perjury, 
Physician, 
Post-horse  Act, 
Post-office, 

Prize  and  Prize  Money, 
Reward, 
Replevin, 
Right,  Writ  of, 
Sale,  Bill  of, 
Salvage, 

School  and  School- 
master, 
Seduction, 
Ship  and  Shipping, 
Simony, 
Slander, 
Stamps, 

Stocks, 

Taxes, 

Tithes, 

Tolls, 

Trade, 

Trespass, 

Trover, 

Turnpike, 

Vicar  and  Vicarage, 

Universities, 

Use  and  Occupation, 

Usury, 

Wager, 

Warrants, 

Waste, 

Watercourse, 

Way. 


[  I**  1 


(B)  With  reference  to  the  particular  character  or  capacity  of  the 


PARTY. 

See,  tits,  See  tits. 

Administration,  Bail, 

Alien,  Bankrupt, 

Ambassador,  Baron  and  Feme, 

Apothecary,  Carrier, 

Army,  Churchwarden, 

Attorney,  Constable, 

Auction  and  Auctioneer,  Corporation, 


See  tits. 
Coroner, 

Dean  and  Chapter, 
Ecclesiastical  Persons, 
Executor  and  Adminis- 
trator, 
Guardian  and  Ward, 
Hundred, 
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See  tits.  See  tits.  See  tits. 

Infant,  Partners  and  Partnership,    Receiver  General, 

Innkeeper,  Pauper,  Sheriff, 

Insolvent  Debtor,  v  Pawnbroker,  Slave, 

Judge,  Peer,  South  Sea  Company, 

Justice  of  the  Peace,  Pilot,  Surgeon, 

Lunatic,  Principal  and  Agent,  Trustee, 

Master  and  Servant,  Principal  and  Surety,  Wharfinger, 

Navy,  Printer,  Witness, 

Overseer,  Prochein  Amy,  West  India  Company, 

Papist,  Proctor, 

IV.  RELATIVE  TO  HOW  ADVANTAGE  MAY  BE  TAKEN  OF, 

THERE  BEING  IMPROPER  PARTIES. 

See  tits.  See  tits.  See  tits. 

Abatement,  Pleas  in,  Error,  Writ  of,  Nonjoinder, 

Bankrupt,  Judgment,  Motion  in  ar>    Nonsuit, 

Baron  and  Feme,  rest  of,  Partner, 

Demurrer,  Misjoinder,  Variance. 

r  |29  ]  I.  RELATIVE  TO,  IN  GENERAL, 

(A)  With  rbffkrbnce  to  plaintiffs. 


(a)  In  actions  ex  contractu. 
L  T.  


The  action       Dawes  v.  Pbcx.   M.  t.    1799.   K.  B.  8  T.  R.  330.  Dos  v.   Staful  M. 
on  a  con.  T.  1788.  K  B.  2.  Id.  696. 

2*c*mu*J  1.  Per  Lord  Kenyan.  In  my  opinion,  the  legal  right  of  the  parties  most 
inthename  °*  certaui»  anc*  depend  upon  the  contract  between  them,  and  cannot  fluctuate 
of  the  par-  according  to  the  inclination  of  either.  This  question  must  be  governed  by 
ty  in  whom  the  consideration  in  whom  the  legal  right  was  vested  ;  he  is  the  person  who 
the  legal  m-  has  sustained  the  loss  ;  and  whoever  has  sustained  the  loss  is  the  proper  party 
jf"|"V*  to  call  for  compensation  from  the  person  by  whom  he  has  been  injured. 
^^  See  1  East,  497;  4  B.  <$■  A.  437. 

2.  Offley  v.  Waadk.  H.  T.  1666.  K.  B.   1  Lev.  235.   S.  P.  Kttmr  v. 
Copljsy.  M.  T.    1682.     K.  B.  3  Id.  139.    Schack  v.  Anthony.  T.  T. 
1813.  K.  B.  1  M.  &,  S.  675. 
Hence  Debt  on  a  single  bill  made  to  A.,  to  the  use  of  him  and  B.     The  defend- 

where  a      iQt  pleads  a  release  made  to  him  by  B.     On  which  the  plaintiff  demurs,  and 
^^w  without  difficulty  it  was  adjudged  for  the  plaintiff;  for  B.  is  no  party  to  the 
A^  to  pay    deed,  and  therefore  can  neither  sue  nor  release  it ;  but  it  is  an  equitable  trust 
him  or  B.,    for  him,  and  suable  in  Chancery  if   A.  will  not  let  him  have  part  of  the 
a  sum  of     money.     And  the  book  of  £.  4.  cited  that  he  might  release,  in  such  a  case 
uTuLof  denied  to  be  law. 
the  latter         ^ee  antCf  ****-  Charter-party,  Deed. 
the  action  must  be  brought  in  the  name  of  A. 
When  a  3-  HlLL  v'  Tucker.     M.  T.  1807.  C.  P.  1.  Taunt.  7.     Anderson  v.  Mar- 

contract  is  tindalb.  T.  T.  1801.  K.  B.  1.  East,  497. 

made  with  The  plaintiff,  fend  one  Batley,  who  were  bail,  call  together  upon  an  attor- 
•everal,  if  nev>  anj  employ  him  to  surrender  their  principal,  but  he  neglected  so  to  do. 
taterestfe  *n  an  act*on  Dv  tne  plaintiff  for  such  neglect,  the  learned  judge  was  of  opin- 

joint,  they  #  TJje  inet|mce  put  m  i  jjafltf  501,  will  illustrate  the  distinction  between  joint  and  sever- 
al interests.  If  one,  by  indenture,  demise  Black  Acre  to  A.,  and  White  Acre  to  B.,  and 
covenant  with  them  and  each  of  them,  (or,  according  to  1  Saund.  153.  n.  1.  even  omitting 
these  words)  that  he  is  lawful  owner  of  the  said  Acres ;  then  in  respect  of  several  inter* 
ests,  the  covenant  is  made  several;  but  if  he  demise  to  them  the  Acres  jointly,  then 
these  words  are  void;  for  a  man  by  his  covenant  cannot,  unless  in  respect  of  several  inter- 
ests, make  it  first  joint  and  then  several,  by  those  or  the  like  words.  In  the  case  of  written 
or  other  contracts ;  an  express  stipulation  with  one  of  several  persons,  though  jointly  in- 
terested, may  give  him  alone  a  right  of  action ;  but,  in  the  case  of  contracts  raised  by  im- 
plications of  law,  or  in  the  case  of  purchases  or  other  contracts  with  partners  in  the  usual 
course  of  trade,  the  action  must  necessarily  be  in  the  name  of  all  the  partners,  who  are  le- 
gally interested  in  the  performance  of  the  contract;  9  T.  R.  282;  Watson  on  partnership. 
2nd.  Ed.  Ill ;  1  Stark.  446;  pott  tit.  Partners. 
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ion  that  this  was  a  joint  contract  with  the  plaintiff  and  Bailey,  and  he  axxord- mnst  aU».if 
ingiy  directed  a  nonsuit     Rule  nisi  to  set  aside  the  nonsuit.  m^^'ction 

Mansfield*,  C.  J.     The  plaintiff  and  Bailey  both  employed  the  defendant  toex  COTtm 
render  P.    In  consequence  of  this  retainer,  an  undertaking  is  raised  by  implica-  tract*; 
tion  of  law.    The  question  then  is,  what  undertaking  will  the  law,  under  these    [  130  ] 
circumstances,  imply.    The  situation  and  interests  of  plaintiff  and  Bailey  were 
the  same  ;  they  were  mutually  responsible  for  each  other  ;  the  one  could  not  be 
relieved  from  liability  without  the  other.    It  is  impossible  then  to  distinguish  the 
retainer  by  the  plaintiff  from  that  of  Bailey  ;  and  the  retainer  being  joint,  the  law 
will,  therefore,  imply  a  correspondent  undertaking. 

4.   Savile  v.  Roberts.  M.  T.  1690.  K.  B.  1  Ld.  Raym.  380.  And  one  of 

The  Court  were  of  opinion  where  one  Prescott  arrested  C.  in  his  own  name  8      PlTth6 
and  the  name  of  S.  for  a  debt  due  to  them  jointly,  which  was  lawful,  without  nan,e  of  hi* 
the  consent  of  S.  ;  and  if  S.  did  not  appear,  if  it  were  in  a  personal  action,  he  co-contract- 
might  be  nonsuited  ;  if  in  a  real  action,  summoned  and  served,  and  therefore  it or  without 
was  held  to  be  no  offence.  *«  latt*£8 

6.  Bebkley  v.  Presgbove.  H.  T.  1801.  K.  B.  1.  East,  226,  227.  cott8en  ' 

Per  Lord  Jienyon,  C.  J.  Distinct  and  separate  claims  due  to  different  per- Distinct  and 
sons  cannot  be  included  in  one  action  ;  even  a  court  of  equity  will  not  take  cog-  separate  * 
mzance  of  separate  claims  of  different  persons.  claims  due 

6.  Bkahd  v.  Noulcot.  M.  T.  1802.  C.  P.  3  B.  &  P.  235.    Graham  v.  RoB-^er^rent 
EBTsoi*.  H.  T.  1788.  K.  B.  2  T.  R.  282.    Camden  v.  Andeeson.  T.  T.  cannot  be 
1794.  K.  B.  5  Id.  71 1.  included  in 

A.,  B.,  and  C,  being  appointed  assignees  under  a  commission  of  bankrupt  ;  onjj  «c*jon  % 
and,  having  acted  as  such,  A.  and  B.  pay  each  half  of  his  bill  to  the  solicitor.      JJfj  .*^ 

The  Court  held,  that  A.  and  B.  could  not  maintain  a  joint  action  against  C.  re8t  0f  t^0 
for  his  proportion  of  the  money  paid,  but  must  each  bring  a  separate  action,     or  more  be 
See  5  East,  225.  several,  and 

7.  Emts  v.  Donnithkme.  T.  T.  1761.  K.  B.  2  Burr.  1197.  there  be  n0 

This  is  an  action  of  covenant,  and  brought  upon  a  covenant,  which  is  joint  tracTwith11" 
and  several,  and  the  indenture  is  made  in  consideration  of  the  rent  and  cove-  all,  they 
nmnts  on  the  part  of  the  lessees  and  their  executors,  &c.  to  be  observed  and  must  sue  se~ 
performed.    Objection :  this  action  is  founded  upon  the  covenant  which  is  joint  P""^?^ ;* 
and  several  by  the  two  lessees,  and  they  are  securities  for  the  other.    This  is  ^41.^  of 
dot  a  charge  resulting  from  the  benefit  of  enjoying  the  land,  but  from  a  cove-  the  parties 
nant,  which  was  one  of  the  considerations  of  making  the  lease ;    1    Strange,    [  131  ] 
653;  Lilly  v.  Hedges,  8&  9  Geo  1.  B.  R.  one  man  may  covenant  for  the  act  were  seve- 
of  another.  ral» th6  e*- 

Per  Cur.     We  think  the  objection   (which  goes  on  the  point  of  the  action)  on^onhem 
deserved  further  consideration- ;    viz.  Whether,  where  there  is  a  joint  lease,  and  may  me 
where  the  interest  must,  in  its  nature,  survive  the  covenant,   though  joint  and  though  the 
several,  must  not  be  construed  to  run  with  the  land.     It  looks  very  odd,  that,  other  be  H- 
when  one  of  the  lessors  dies,  and  the  interest  survives  to  the  longer  liver  of  ynD^" 
them,  yet  the  other  representative  should  be  bound  by  the  covenants,  though  no 
benefit  remains  to  them. 

See  1  Sound.  163.  n.  1.    Cro.  Eliz.  729. 

(b)   In  action*  ex  delicto.^ 

*  Where  two  persons  contracted  to  assist  the  defendant  with  their  respective  horses,  and 
to  give  in  their  accounts  separately,  it  was  holden  that  they  might  sue  individually ;  S  Chit. 
Rep.  142. 

t  Where  one  of  several  having  a  joint  legal  interest  in  the  contract  dies,  the  action  must 
be  brought  in  the  name  of  the  survivors,  and  the  representatives  of  the  deceased  party  can- 
not be  joined ;  1  East,  497 ;  8alk.  444 ;  Ld.  Raym.  340. 

t  For  wrongs  independently  of  contract,  the  action  must  be  brought  by  the  party  to  whom 
the  injury  is  done  against  the  party  doing  it.  And  if  either  of  the  parties  die,  the  action  is 
gone,  for  it  is  a  rule  that  actio  personatis  moritur  cum  per$ona.  But  there  are  some  ex- 
ceptions  to  this  rule,  chiefly  arising  from  an  equitable  construction  of  the  stat.  4  Ed.  3.  c.  7. 
by  which  executors  shall  have  an  action  of  trespass  for  a  wrong  done  to  their  testator. 
Where  several  parties  were  jointly  concerned  in  interest,  or  have  suffered  a  joint  injury,  see 
9  Saund.  115,  they  may,  and  ought  to  join  in  the  same  action ;  and  if  they  do  not,  the  de~ 
fondant  may  plead  in  abatement,  but  cannot  otherwise  take  advantage  of  the  oHfortioo. 
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1.  Dawks  v.  Peck.  M.  T.  1799.  K.  B.  8  T.  R.  330. 

The  action       Case.     Defendants  are  carriers.     The  plaintiff  proved  his  case  by  showing 

*"  *  £*     ^°e  delivery  of  the  casks  to  a  person  employed  by   the  defendant  at  the  usual 

kwJht  m   pl*ce  where  they  were  booked  to  be  sent  by   the  defendant's  waggon,  and  the 

the  name  of  usual  price  paid  for  booking  by  the  plaintiff 's  servant.    The  casks  were  directed 

the  party     to  Mr  Odey,  Kiilmorton  near  Rugby,  Warwickshire,  by  Hicks's   waggon.    It 

whose  legal  appeared  that  they  were  afterwards  sent  by  the  waggon,  and  were  left  at  the 

focteYbv     Crown  Inn  at  West  Haddon,  which  was  the  nearest  place  to  Kiilmorton  on  the 

.  the  wrong    Eoa^  which  the  waggon  travelled,  and  where,  after  lying  some  time,  they  were 

done.*         seized,  in  consequence  of  the  time  mentioned  in  the  permit  for  their  removal 

being  expired.    The  merits  of  the  case,  as  between  the  plaintiff  and  Odey  the 

consignee,  or  in  respect  of  the  legality  of  the  seizure,  were  not  entered  into ; 

but  the  defendant's  counsel,  in  opening  his  cause  to  the  jury,  read  a  letter  from 

the  plaintiff  to  Odey  after  the  seizure  was  known,  in  which  he  said,  that  the 

liquors  sent  "were  in  quantity  and  prices  exactly  conformable  to  your  (Oday's) 

[  132  }  order,  but  by  what  authority  they  were  left  at  the  Crown  Inn,  at  West  Haddon, 

remains  for  the  innkeeper  or  carrier  to  explain  or  account  for.     All  I  have  to 

observe  is,  that  the  goods  having  been  sent  conformably  to  your  orders,  and  by 

the. carrier  you  directed,  I  shall  certainly  look  to  yon  for  their  amount,"  &c. 

Upon  reading  this  letter,  which  was  admitted  to  be  genuine,  Lord  Kenyan  was 

of  opinion  that  the  action  by  the  present  plantiff  could  not  be  supported,  for 

that  the  legal  right  to  the  goods,  after  such  delivery,  was  vested  in  the  consignee, 

to  whom  alone  the  carrier  was  answerable,  if  at  all ;  and  therefore  the  plaintiff 

was  nonsuited.     On  a  rule  Nisi  for  setting  aside  the  nonsuit, 

Per  Cur.  The  plaintiff,  who  was  at  one  time  the  owner  of  these  goods,  de- 
livered them,  by  the  order  of  Odey,  to  the  defendant,  a  common  carrier,  for  the 
purpose  of  having  them  conveyed  to  Odey.  By  such  delivery  they  became  the 
property  of  Odey.  He  was  liable  to  be  sued  for  the  value  of  them  ;  and  it  is 
admitted  that  he  might  have  maintained  an  action  for  any  loss  or  .injury  happen- 
ing to  them  by  the  default  of  the  defendant.  It  is  true,  that  while  the  goods 
remained  in  the  hands  of  the  carrier  there  was  a  latent  right  in  the  plaintiff  to 
stop  them  in  transitu  ;  but  that  is,  in  its  nature,  an  equitable  right,  though  now 
grown  into  law  ;  but  the  legal  right  was,  by  the  delivery  to  the  carrier,  vested 
in  the  consignee,  by  whose  order  they  were  so  delivered.  It  is  admitted,  that 
the  legal  property  of  the  goods  was,  by  the  delivery  to  the  carrier,  vested  in 
the  consignee,  and  that  he  might  maintain  the  action  ;  and  upon  examination 
of  the  cases  referred  to  in  support  of  the  consignor's  right  of  action,  it  appears 
that  they  proceeded  upon  the  ground  of  a  special  agreement  between  the  par- 
ties, that  the  consignor  was  to  pay  for  the  carriage  of  the  goods.  But,  as 
there  was  no  evidence  of  any  such  agreement  in  this  case,  we  think  that  the 
nonsuit  was  proper. — Rule  discharged. 
See  2  Sound.  47.  d. 

2.  Gokdon  v.  Harpeb.  M.  T.  1796.  K.  B.  7  T.  R.  12. 

The  abso-  In  trover.  Declaration  that,  on  the  1st  of  October,  1795,  and  from  thence 
lute  owner  untjj  tne  g^ing  of  the  goods  by  the  defendant,  as  after  mentioned,  Mr.  Biscoe 
property,11  was  m  possession  of  a  mansion  house  at  Shoreham,  and  of  the  goods  in  question, 
having  the  being  the  furniture  of  the  said  house,  as  tenant  of  the  house  and  furniture,  to 
right  to  inuthe  plaintiff,  under  an  agreement  made  between  the  plaintiff  and  Mr.  Biscoe, 

And  as  wrongs  are  of  joint  and  several  natures,  the  plaintiff  may  proceed  against  all  or  any 
of  the  parties  who  committed  them ;  and  it  is  no  plea  in  abatement,  see  5  T.  R.  649,  or 
x  ground  of  nonsuit,  see  3B.&  B.  54,  that  there  are  other  partners  not  named.  In  bringing 
actions  by  or  against  husband  and  wife,  the  rale  is,  that,  wherever  the  cause  of  action 
would  survive  to  or  against  the  wife,  they  ought  in  general  to  sue  or  be  sued  jointly, 
see  1  Wils.  234 ;  2  Wils.  227 :  and  this  rule  holds  as  well  with  regard  to  contracts  as  wrongs. 
But  sometimes,  and  particularly  where  the  cause  of  action  biibos  during  coverture,  the  has* 
band  is  allowed  to  bring  the  action  in  his  own  name,  or  in  the  joint  names  of  himself  and 
his  wife ;  see  mite,  tit.  Baron  and  Feme. 

•  And  although  a  cestui  que  trust  cannot  in  general  sue  at  law  either  his  trustee  or  a 
third  person,  yet  he  may  support  an  action  against  a  wrong  doer  for  an  injury  to  the  actual 
possession  of  the  cestui  qu*  trust;  1  East,  244;  7  T.  R.  47;  5  Id.  601.  603. 
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for  a  term  which,  at  die  trial  of  this  action,  was  not  expired    The  goods  laistots 
question,  on  the  24th  of  October,  were  taken  in  execution  by  the  defendant,  ^oaMMSo^ 
then  sheriff  of  the  county  of  Kent,  to  virtue  of  a  writ  of  testates*  Jkri  /«»m»uL£oii 
issued  on  a  judgment  at  the  suit  of  J.  B.  and  other  executors  of  J.  B.  deceased,  for  any  im*. 
against  one  B.,  to  whom  the  goods  in  question  had  belonged,  but  which  goods,  ry  done  to 
previous  to  the  agreement  between  the  plaintiff  and  Mr.  Biscoe,  had  been  **•  «ltho^gh 
sold  by  Barret  to  the  plaintiff.     The  defendant,  after  the  seizure,  sold  the  goods.  *?  V?S**V 
The  question  is,  whether  the  plaintiff  is  entitled  to  recover  in  an  action  of  *-  ?       -I 

trover?  had  the  ae- 

Per  Cur.    The  only  question  is,  whether  trover  will  lie  where  the  plaintiff  tual  posset- 
had  neither  the  actual  possession  of  the  goods  taken  at  the  time,  nor  to  the  eion ;  or,  if 
tight  of  possession  ;  the  common  form  of  pleading  in  such  in  action  is  deci-  °*  *e  .**?* 
sive  against  him  ;  for  he  declares  that,  being  possessed,  &c,  iie  lost  the  goods  ;  ^property 
he  is,  therefore,  bound  to  show'  either  an  actual  or  virtual  possession.     If  he  waejin  the 
had    a  right  to  the  possession,  it  is  implied  by  law.     Where  goods  are  de-  possession 
livered  to  a  carrier,  the  owner  has  still  a  right  of  possession,  as  against  a  °f  a  tempo- 
tort-seizor,  and  the  carrier  is  no  more  than  his  servant ;  but  here  it  is  clear  WTjJjI^f» 
that  the  plaintiff  had  no  right  of  possession,  and  he  would  be  a  trespasser,  if  he 
took  the  goods  from  the  tenant :  then  by  what  authority  can  he  recover  them 
from  any  other  person  during  the  term  ?     It  is  laid  down  in  some  of  the  old 
cases  that  trover  lies  where  detinue  will  lie,  the  former  having  in  modern  times 
been  substituted  for  the  old  action  of  detinue.     We  will  not  say  that  it  is  uni- 
versally true  that  the  one  action  may  be  substituted  for  the  other,  because  the 
authorities  in  support  of  that  proposition  do  not  apply  to  that  extent.     But 
certainly  it  may  be  said  to  be  a  good  general  criterion.     But  it  is  clear  in  this 
case  that  detinue  would  not  lie,  because  the  plaintiff  had  no  right  to  the  posses- 
sion of  the  specific  goods  at  the  time  ;  and  If  not,  it  is  a  strong  argument  to 
show  that  trover,  which  was  substituted  in  lieu  of  it,  cannot  be  maintained  by 
the  present  plaintiff.     Much  stress  has  been  laid  on  what  was  said  in  Ward  v. 
Macauley  ;  4  T.  R.  439.     But  the  only  question  there  was,  whether  trespass 
would  Jie  under   these  circumstances,  and  it  was  not  necessary  to  determine 
how  far  trover  might  be  maintained.     It  appears  now  very  clearly,  upon  exam- 
ining that  point,  that  trover  will  not  lie  in  any  case,  unless  the  property  con- 
verted was  in  the  actual  or  implied  rightful  possession  of  the  plaintiff.     In  this 
case  the  plaintiff  had  neither  the  one  nor  the  other  pending  the  demise,  and 
when  that  is  determined,  perhaps  he  may  have  his  goods  restored  to  him  again 
in  the  same  state  in  which  they  now  are,  when  it  will  appear  that  he  has  not 
sustained  that  damage  which  he  now  seeks  to  recover  in  this  action. 

See  2  Sound.  47  ;  2  Id.  476. 

(B)  With  reference  to  defendants. 
(a)  In  action,  ex  contractu. 
1.  Yocnov.  Branobb.  M.  T.  1806.  K.  B.  8  East,  12. 

Per  Cur.     An  action  upon  an  express  contract  must  in  general  be  brought **  wUon 
against  the  party  who  made  it,  either  in  person  or  by  his  or  their  authorized**!^  00£ " 
agenL     It  was  never  heard  of,  that,  if  a  stranger  ordered  repairs  for  another's  tract  roust 
ship  or  carriage,  the  owner  was  liable  for  such  repairs.  in  general 

2.  Middleton  v.  Fowler.  M.  T.  1697.  K.  B.  1  Salk.  282.     Rumsby  v.      *>•  b™*i« 

Gboboe.  H.  T.  1813.  K.  B.  1  M.  &  S.  180.  I  ,136  J 

An  action  upon  the  case  upon  the  custom  of  the  realm  was  brought  a8ain8t  JJf"*  who* 
the  defendants,  being  masters  of  a  stage  coach,  and  the  plaintiff  set  forth  that  he  ma(je  ^  ©i_ 
took  a  place  in  the  coach  for  such  a  town,  and  that  on  the  journey  the  defend-  ther  in  per- 
ants,  by  their  negligence,  lost  a  trunk  of  the  plaintiff's.     Upon  not  guilty  plead-  son  or  by 
ed,  upon  the  evidence,  it  appeared  that  this  trunk  was  delivered  to  the  P*"^  JJJ  jnjjj! 
that  drove  the  coach,  and  he  promised  to  take  care  of  it,  and  that  the  trunk  wasedcontnct^ 

•The  person  in  possession  of  real  property,  corporeal,  whether  lawfully  or  not,  may  ane 
for  an  injury  committed  by  a  stranger,  or  by  any  person  who  cannot  establish  a  better  title ;  , 

see  1  East, 244 ;  Willes,  221;  3  Burr.  1563;  2  Stra.  1333;  1  Taunt  83. 

And  in  trespass  on  land,  the  person  actually  in  possession,  though  a  eeetm  gtu  trust, 
should  be  the  plaintiff,  and  not  the  trustee ;  see  7  T.  R.  47. 
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■» 

against  tti$  Josi  out  of  the  coachman's  possession  ;  and  if  the  master  was  chargeable  with 
person  ^o' this  action  was  the  question., 

the  tejfal  Hoti*  <?.  J-  was  OI"  opinion,  that  this  action  did  not  lie  against  the  master. 

liability.11  *nd  that  a  stage  coachman  was  not  within  the  custom  as  a  carrier  is,  uolees 
such  as  take  a  distinct  price  for  carriage  of  goods  as  well  as  persons,  as  wag- 
gons and  couches ;  and  though  money  be  given  to  the  driver,  yet  that  is  a  gra- 
tuity, and  cannot  bring  the  master  within  the  custom,  for  no  master  is  chargeable 
with  the  acts  of  his  servants,  but  when  he  acts  in  execution  of  the  authority  given 
by  his  master,  and  then  the  act  of  the  servant  is  the  act  of  the  master ;  and  the 
plaintiff  was  nonsuited.  .  . 

Sed  vide  Rep.  B.  R.  Temp.  Hardw.  85.  194  ;  Comyn*,  25. 
I  135  ]  3.     Mansel  v.  Burkidoe.  T.  T.  1797    K.  B.7  T.  R.  352. 

In  an  ac-         Two  several  tenants  of  a  farm  agreed  with  the  succeeding  tenant  to  refer 
frartiT  CCn" certam  matters  in  difference  respecting  the  farm  to  arbitration,  and  jointly  and 
against        severally  promised   to  perform  the  award ;  the  arbitrator  awarded  each  of  the 
several,  it    two  to  pay  a  certain  sum  to  the  third.     The  defendant,  Roberts,  pleaded  the 
must  ap-      general  issue,  and  the  plaintiff  recovered  a  verdict  against  him ;  the  defendant 
?earo? j?6  Burridge  suffered  judgment  by  default,  and  a  writ  of  inquiry  was  executed 
pleadings     against  him.     A  motion  having  been   made  to  arrest  the  judgment,  on  the 
that  their     ground  that  this  was  not  a   joint  promise  by  the  defendants  to  answer  for  each 
oontract       other,  but  severally  only,  each  being  to  answer  for  himself, 
was  joint         p^  Cur.     This  is  rather  a  hard  case  on  these  two  tenants.     Perhaps  if  it 
had  been  stated  to  ttyem  at  the  time  of  the  agreement,  that  each  was  to  become 
answerable  for  the  other,  they  would  have   hesitated  before  they  signed  the 
agreement,  but  the  words  of  the  agreement  are  too  strong  to  be  got  over.     It 
was  reasonable  that  each  should  make  satisfaction  for  the  time  each  occupied  ; 
but  by  the  terms  of  this  agreement,  they  have  promised  jointly  and  severally, 
which  makes  them  responsible  the  one  for  the  other. — Rule  discharged. 
4.  Godson  v.  Good.  E.  T.  1816.  C.  P.  2  Marsh,  302  ;  S.  C.  6  Taunt.  587. 
And  in  the      rp0  an  ac^on  0f  a.  against  the  administratrix  of  B.,  the  defendant  pleaded 
io5m°con-     m  abatement  that  the  contract  was  made  by  B.  and  C. 
tract,  if  one      Gibks,  C.  J.     This  action  is  brought  against  as  administratrix  of  her  de- 

*■  When  there  are  several  parties,  if  their  contract  were  joint,  they  should  all  be  made  de- 
fendants ;  see  1  Saund.  153.  n.  1.  291.  b.  n.  4.  and  persons  may  be  jointly  liable  as  partners, 
either  atiiaYing  expressly  contracted,  or  by  holding  themselves  out  to  the  world  as  such, 
or  by  a  participation  in  the  loss  or  profit ;  16  East,  174 ;  Dougl.  373 ;  2  H.  Bl.  346,  247.  If 
several  persons  dine  together  at  a  tavern,  they  are  prima  facie  jointly  liable  for  the  whole 
bill,  and  not  merely  each  for  his  own  share ;  but  each  of  the  officers  of  a  regimental 
mess  are  only  separately  liable  for  his  own  Bhare ;  3  Campb.  51.  53. 168 ;  2  Campb,  640.  If 
.one  of  several  joint  contractors  be  dead,  it  is  more  proper  to  state  it  in  some  of  the  counts  of 
•the  declaration  that  the  contract  was  made  by  him  as  well  as  by  the  survivors,  see  1  Sannd. 
291  n.  2  ;  Styles,  50 ;  6  T.  R.  365 ;  2  T.  R.  477,  478 ;  see  jw*l,  tit.  Partners ;  it  seems,  how. 
jever,  that  no  advantage  can  be  taken,  though  the  declaration  do  not  notice  the  deceased ; 
see  Campb.  385 ;  5  Esp.  Rep.  32 ;  2 1\  R.  479 ;  Yin.  Abr.  Partner,  D.  Ace. ;  6  T.  R.  365 ; 
2  Mod.  280,  contra. 

When  the  contract  is  several  as  well  as  joint,  the  plaintiff  is  at  liberty  to  proceed  against 
the  parties  jointly,  or  each  separately,  though  their  interest  be  joint,  see  1  Saund.  153.  n. ; 
2  Burr.  1290 ;  Poph.  161 ;  but  if  there  be  more  than  two  parties  to  a  joint  and  several  con- 
tract, as  where  three  obligors  are  jointly  and  severally  bound,  the  plaintiff  must  either  sue 
4hem  all  jointly,  or  each  of  them  separately,  see  3T.R.  782 ;  Bac.  Abr.  Obligation,  D.  4 ; 
1  Saund.  291.  c.  2 ;  Yin.  Abr.  68.  pi.  7  ;  though  if  two  only  be  improperly  sued,  the  objec- 
tion should  be  taken  by  plea  in  abatement,  or  by  writ  of  error  ;  see  ante,  tit.  Bond. 
•  If  the  defect  appear  on  the  record,  and  is  not  a  ground  of  nonsuit,  see  1  Saund.  291.  e ; 

-2  Taunt.  254 ;  and  where  parties  are  sued  separately,  the  breach  may  be  assigned  in  both, 
see  1  Stra.  653  ;  2  Burr.  1197 ;  and  a  recovery  and  execution  against  the  body  of  one,  pro- 
.during  no  actual  satisfaction,  will  be  no  bar  to  an  action  against  the  other,  see  Cro  Jac.  74 ; 
5  Co.  86 ;  3  Mod.  87 ;  2  Show.  494 ;  and  when  the  oontract  is  joint  and  several,  and  the 
tlebt  or  demand  considerable,  it  is  most  advisable  to  proceed  separately ;  for,  if  all  the  par- 
ties be  joined,  and  one  of  them  die  after  judgment  and  before  execution,  the  remedy  at  law 
•gainst  the  assets  of  the  deceased  is  determined ;  see  Com.  Dig.  Action,  T.  4;  Bac.  Abr, 
Obligation,  C.  4.  5  vol.  and  7  vol.  tit.  Obligation,  B.  And  in  the  case  of  tbe  death  of  a  sure. 
*y,  even  a  court  of  equity  will  not,  in  all  cases,  relieve,  3  Yes.  Jun.  199 ,-  whereas*  if  the 
plaintiff  proceed  separately,  executor  of  the  deceased,  as  well  as  the  survivor,  continue  ca, 
verally  liable  at  law ;  see  2  Burr.  119& 
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ceaaed  husband,  on  a  contract  entered  into  by  him,  and  if  that  were  entered  of  the 
into  by  him  jointly  with  others,  any  of  whom  are  now  living,  that  would  furnish  {jjf^^' 
a  good  defence,  because  the  action  survives  against  the  survivors,  and  does  nottor8  or  ^j. 
go  against  the  representatives  of  the  deceased  contractor  only.  ministra- 

tors  are  at  law  discharged  from  liability,  and  the  survivor  alone  can  be  sued.* 

(jb)  In  action*  ex  delicto. 
1.  Manhak  v.  Edmonson.  H.  T.   1799.  C.  P.  1  B.  &  P.  369;  S.  C.  I  136  J 

2  Esp.  653. 
In  this  case  it  appeared  that  defendant,  a  creditor,  accompanied  the  sheriff's  ^J^S^0-"* 
officer  in  levying  an  execution,  which  was  afterwards  avoided  by  a  commission  or  aasit  ^ 
of  bankruptcy.  committing 

Eyre,  C.  J.     I  had  some  doubts  at  first  as  to  this  point,  and  whether  the  a  tort,  are, 
execution  having  been  regularly  made  under  the  authority  of  the  law,  and  the  |n  general 
goods  regularly  sold,  the  action  should  not  have  been  brought  for  the  money.  «JfjJ^j(L 
There  is  a  fact  however,  in  the  case  which  decides  the  point,  namely,  that  the  {hough  not 
defendant  was  in  company  with  the  sheriff's  officer  at  the  time  of  the  execution,  benefited 
By  the  case  Ball,  N.  P.  41.  it  appears  that  trover  may  be  maintained  against  by  the  act. 
the  party  himself  if  he  give  a  bond  to  the  sheriff,  becausagiving  a  bond  is  equal 
to  intermeddling  ;  actual  intermeddling,  therefore,  must  be  equal  to  giving  a 
bond. — Rule  absolute. 

2.  Rafubl  v.  Wbkbut.  H.  T.  1774.  C.  P.  2  Bl.  Rep.  1355.     Fbeeman  v. 
Blewjtt.  H.  T.    1690.  K.  B.  1  Salk.  479.     Badkin  v.  Powell.  M.  T. 
1776.  K.  B.  Cowp.  478. 
Trespass  for  procuring  by  awe,  fear,  and  influence,  and  contrary  to  his  own  And  where 

inclination,  a  sovereign,    independent  and  absolute  prince   to  imprison  the  ■•J*1"  *J? 

*       .  jp  concerned, 

plaintiff.  tney  maT 

Be  Grey,  C.  J.     I  shall  say  nothing  as  to  the  nature  of  the  nabob's  govern-  be  jointly 

ment,  or  to  the  position  that  the  commands  of  absolute  princes  do  of  course  sued, 

legalize  their  acts.     But  I  consider  the  nabob  as  not  being  the  actor  in  this  ^helner 

case,  but  the  act  to  be  done  in  point  of  law  by  those  who  procured  or  com-    r\Vj  j 

manded  it ;  and  in  them  it  may  doubtless  be  a  trespass.     If  in  the  doing  of  an  ^n^  ^J 

act,  there  be  several  intervening  agents,  and  one  happens  not  to  be  amenable,  the  act  be, 

will  it  be  said  that  all  the  rest  are  excused.     Suppose  in  the  very  act  of  the  fore  or  af- 

nabob  who  lends  himself  to  the  defendant's  will,  and  undergoes  a  voluntary  teT  li  WM 

"  commit* 

•  And  if  the  executor  be  sued,  he  may  either  plead  the  survivorship  in  bar,  or  give  it  in te"»* 
evidence  under  the  general  issue ,  but  in  equity  the  executor  of  the  deceased  party  is  liable, 
anlees  in  some  instances  of  a  surety,  Bac.  Abr.  Obligation,  7  vol. ;  2  Vern.  277 ;  3  Ves.  jun. 
109 ;  9  Ves*  106 ;  and  if  the  contract  were  several,  or  joint  and  several,  the  executor  of  the 
deceased  may  be  sued  at  law  in  a  separate  action,  see  2  Burr.  1190 ;  but  he  cannot  be 
seed  jointly  with  the  survivor,  because,  one  is  to  be  charged  de  bonis  teotatoru,  and  the 
ether  de  bomio  propriit ;  Carth.  171 ;  2  Lev,  228 ;  2  Yin.  Abr.  67. 70. 

t  Unless  the  party  be  an  infant  or  a  feme  covert,  who  cannot  be  sued  in  respect  of  a  sub.' 
sequent  assent ;  Co.  Lit.  1806.  n.  4. 

There  are  some  torts,  whjch,  in  legal  consideration,  may  be  committed  by  several,  and 
for  which  *  joint  action  may  be  supported  against  all  the  parties;  but  if,  in  legal  const. 
deration,  several  cannot  concur  in  the  act  complained  of,  separate  actions  must  be  brought 
•gainst  each ;  thus,  a  joint  action  may  be  brought  against  several  for  a  malicious  prosecu- 
tion, or  assault  and  battery,  or  for  composing  and  publishing  a  libel,  2  Saund.  1J7.  a ;  Latch. 
862 ;  9  Burr.  985 ;  Bac.  Abr.  Actions  in  general  ;  and  for  not  setting  out  tithes,  Carth. 
361 ;  2  Yin.  Abr.  73.  pi.  21 ;  or  for  keeping  a  dog  to  kill  game,  not  being  qualified,  see  2 
Bast,  237 ;  but  a  joint  action  cannot  be  supported  against  two  for  verbal  slander,  and  there 
ought  to  be  separate  actions  against  each,  see  2  Wils.  227 ;  Dyer.  193 :  Palm.  313 ;  Cro. 
Jac  64.  71 ;  Bulstr.  15 ;  1  Roll.  Abr.  781 ;  2  Vin.  Abr.  64 ;  pi.  27 ;  nor  will  debt  on  a  penal 
statute  lie  against  several  for  what  in  law  is  a  separate  offence  in  each,  as  against  two  proc- 
tors for  not  obtaining  and  entering  their  certificate,  Bee  1  New  Rep.  245 ;  2  East,  574 ;  see 
sale,  tit.  Attorney ;  port;  tit.  Penal  Actions ;  or  against  several  for  bribery ;  and  if  a  joint 
acuon  of  trespass  be  brought  against  several  persons,  the  plaintiff  cannot  declare  for  an  as- 
sault and  battery  by  one,  and  for  taking  away  of  goods  by  the  others,  because  these  tres- 
passes are  of  several  natures;  2  Saund.  117.  a;  Sty.  153,  154;  3  Esp.  Rep.  202.  204. 
Iliese  rales,  however,  do  not  obtain  in  criminal  proceedings,  so  as  necessarily  to  defeat  an 
ndictsnsnt  against  several  for  distinct  offences  in  separate  counts,  though  the  Courts  have 
a  discretionary  power  to  quash  the  indictment,  where  inconvenience  might  arise  from 
tae  joinder  of  many  persons  for  different  offences ;  see  8  East,  467 ;  1  Chit  on  Crim.  270. 
271. 
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servitude  to  his  pleasure,  the  accidental  circumstances  of  such  a  man  shall  not 
exempt  the  rest  who  concur  in  the  act.  It  is  laid  down  in  Foster;  126,  that 
procuring  a  felony  to  be  committed  makes  an  accessary  to  the  felony ;  and  I 
take  it  to  be  a  settled  rule,  that  whatever  makes  an  accessary  in  felony  shall 
make  a  principal  in  trespass.  Since,  therefore,  the  jury  have  found  the  pro* 
curement  of  the  defendant,  it  follows  that  he  is  liable  as  a  principal  for  this 
trespass. 

S&ttftfott. 

I.  RELATIVE  TO  PARTITIONS  BY  JOINT  TENANTS,  p.  137. 

II.  COPARCENERS,  p.  138.  . 

III. TENANTS  IN  COMMON, 

p.  139. 
IT. DEED,  p.  140. 

I.   RELATIVE  TO  PARTITION  BY  JOINT  TENANTS.* 

*  Joint  tenants  may  destroy  their  estate  by  a  voluntary  partition  among  themselves.  But 
such  partitions  must  at  all  times  have  been  made  by  deed,  except  where  the  estate  was  only 
for  years,  for  there  they  might  make  a  partition  without  deed. 

By  the  common  law  one  joint-tenant  could  not  compel  the  other  to  make  partition,  except 
by  the  custom  of  some  particular  boroughs.  But  by.stat.  31  Hen.  8.  c.  1.  reciting  the  incon* 
veniencies  which  joint-tenants  lay  under,  it  is  enacted  that  all  joint-tenants  of  any  estate  or 
estates  of  their  own  inheritance,  in  their  rights,  or  in  right  of  their  wives,  in  any  manors, 
<fec,  shall  and  may  be  co-acted  and  compelled  to  make  partition  between  diem  of  all  such 
.  manors,  &c.  as*  they  hold  as  joint-tenants  by  writ  de  partition*  facienda,  in  that  case  to  be 
devised  in  Chancery.  As  this  statute  only  extended  to  joint-tenants  having  an  estate  of  in- 
heritance, an  act  was  made,  33  Hen.  8.  c.  32.  by  which  joint-tenants  for  life  or  years  axe 
enabled  to  make  partition  of  their  estates.  In  the  action  of  partition  there  are  two  judg- 
ments ;  the  1st.  Quod  partitio  fiat  inter  partes  pr^diciae  de  tenement*  cum  pertinentns;  and 
upon  this  there  goes  out  a  judicial  writ  to  the  sheriff  to  make  partition,  which  recites,  first 
the  writ  of  partition  and  judgment,  and  then  commands  the  sheriff,  together  with  twelve  men 
of  the  vicinage,  &c,  to  go  in  person  to  the  lands  to  be  divided,  and  there,  in  presence  of  the 
parties,  (if  they  appear  on  summons  to  be  made)  by  the  oath  of  these  twelve  men,  to  make 
an  equal  and  fair  partition,  and  allot  to  each  party  their  full  and  just  share,  and  then  return 
the  inquisition  of  the  partition  annexed  to  the  writ  under  the  seals  of  the  sheriff  and  the 
jurors,  whose  names  are  likewise  to  be  returned.  When  the  inquisition  is  thus  returned, 
on  motion  made  to  the  Court,  the  second  judgment  is  given  in  this  manner ;  Ideo  confident- 
turn  est  per  Curiam  quod  partitio  firma  et  etabiiie  inperpetuum  teneatur.  By  stat.  8  &  9  W. 
3.  c.  31.  made  perpetual  by  3  &  4  Ann.  c.  18.  s.  2.  it  is  enacted,  "That  after  process  of  pone 
or  attachment  returned  upon  a  writ  of  partition,  affidavit  being  made  of  due  notice  given  of 
the  said  writ  of  partition  to  the  tenant  or  tenants  to  the  action,  and  a  copy  thereof  left  with 
the  occupier  or  tenant  or  tenants ;  or,  if  any  cannot  be  found,  to  the  wife,  son,  or  daughter, 
of  the  tenant  or  tenants,  or  to  the  tenant  in  actual  possession  by  virtue  of  any  estate  of  free- 
hold, or  for  term  of  years,  or  uncertain  interest,  or  at  will,  of  the  manors,  &c.,  whereof  the 
partition  is  demanded  (unless  the  said  tenant  in  possession  be  the  demandant  in  the  action), 
at  least  forty  days  beforo  the  day  of  the  return  of  the  said  pone  or  attachment ;  if  the  tenant 
or  tenants  of  such  writ,  or  any  of  them,  or  the  true  tenant  to  the  messuages,  &cn  shall  not  in 
such  case  within  fifteen  days  after  the  return  of  such  writ  of  pone  or  attachment,  cause  an  ap- 
pearance to  be  entered,  in  such  court  where  such  writ  of  pone  or  attachment  shall  be  returnable ; 
then,  in  default  of  such  appearance,  the  demandant  having  entered  his  declaration,  the  Court 
may  proceed  to  examine  the  defendant's  title  and  quantity  of  his  part  and  purpart,  and  accord- 
ingly as  they  shall  find  his  part  and  purpart  to  be,  they  shall  for  so  much  give  judgment  by  de- 
fault, and  award  a  writ  to  make  partition,  whereby  such  proportion,  part,  and  purpart,  may  be 
set  out  severally,  which  writ  may  be  executed  after  eight  days'  notice  given  to  the  occupier 
or  tenant  and  tenants  of  the  premises,  and  returned,  and  thereupon  final  judgment  entered, 
the  same  shall  be  good,  and  conclude  all  persons  whatsoever  after  notice  as  aforesaid, 
whatever  right  or  title  they  have  or  may  at  any  time  claim  to  have,  in  any  of  the  manors, 
&c  mentioned  in  the  said  judgment  and  writ  of  partition,  although  all  persons  concerned 
are  not  named  in  any  of  the  proceedings,  nor  the  title  of  the  tenants  truly  set  forth." 

Partition  in  equity  proceeds  upon  conveyances  to  be  executed  by  the  parties,  and  if  the 
'  parties  be  not  competent  to  execute  the  conveyances,  .the  partition  cannot  be  effectuated.     If 

the  defendants  be  infants  eeetuie  que  trust,  the  conveyance  is  respited  until  they  attain 
twenty  one ;  1  Madd.  Rep.  214.  It  has  been  said  that  a  decree  for  a  partition  is  a  matter  of 
right,  and  that  there  is  no  instance  of  not  succeeding  in  it,  but  where  no  proof  is  adduced  of 
a  title  in  the  plaintiff;  1  Ves.  and  Bea.  554.  On  the  other  hand,  it  has  been  observed  that, 
as  a  plaintiff  has  a  legal  title,  it  is  discretionary  in  the  Court  whether  they  will  grant  a  parti- 
tion or  not ;  and,  where  there  are  suspicious  circumstances  in  the  plaintiff's  title,  the  Const 
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wi&  leave  the  party  to  law ;  3  Atk.  The  plaintiff  must,  it  appears,  state  upon  the  record  his 
own  title  to  a  moiety,  3  Atk.  380,  and  the  titles  of  the  defendants ;  and  the  better  to  enable 
the  plaintiff  to  obtain  a  judgment  for  partition,  the  Court  will  direct  inquiries  to  ascertain 
who  are  together  with  him  entitled  to  the  whole  subject ;  17  Ves.  553 ;  3  Yes.  jun.  570.  On 
a  partition,  every  of  the  estate  need  not  be  divided.  If  there  be  three  houses,  it  would  not 
be  right  to  divide  every  house,  for  that  would  be  to  spoil  them,  but  some  recompense  is  to 
be  made,  either  by  a  sum  of  money  or  rent  for  owelty  of  partition  to  those  that  have  the 
houses  of  least  value.  If,  however,  there  be  but  one  house,  there  may  be  a  decree  for  the 
partition  of  the  same,  though  highly  inconvenient,  11  Yes.  143 ;  and  where  exceptions  were 
taken  to  the  report  of  commissioners  for  the  partition  of  a  house  among  joint  tenants,  one 
party  complaining  that  she  could  not  get  to  her  division,  except  up  stairs,  which  stairs  were 
alloted  to  another  person,  the  Chancellor  would  not  interfere ;  and  where  the  bill  was  for  a 
partition  of  a  cold  bath,  it  was  decreed.  So  it  is,  if  there  be  but  one  mill  or  an  advowson  to 
be  divided,  1  Dick.  69  ;  3  Dick.  653 ;  but  it  is  different  where  there  are  other  lands  which 
■toy  make  up  the  share  ;  11  Yes.  143.  A  partition  was  decreed  between  tenants  in  com. 
mon  of  a  waste,  though  great  inconvenience  might  ensue,  as  the  want  of  pasture,  shade,  dec. 
It  is  no  objection  to  a  partition  that  other  persons  may  come  in  esse  and  be  entitled ;  other- 
wise,  in  every  case  where  there  is  a  settled  estate,  with  remainders  to  persons  who  may 
oome  m  esse,  there  never  could  be  a  partition ;  6  Yes.  498. 

With  respecf  to  costs  in  cases  of  partition,  It  is  said  to  have  been  determined,  that  where  the 
plaintiff  was  entitled  to  300  or  400  acres,  and  the  defendant  to  four  or  five  only ;  and  though 
the  defendant  would  have  rather  given  up  his  part  than  be  at  the  expense  of  a  partition,  yet  it 
was  decreed,  and  to  be  at  the  equal  expense  of  both  parties ;  Parker  v.  Gerard,  Ambl. 
937 ;  3  Cox,  408.  This  unreasonable  doctrine  seems  not  now  adhered  to,  the  rule  now  ap- 
pearing to  be,  that  in  these  cases  no  costs  are  given  until  the  commission,  and  that  the  costs 
of  issuing,  executing,  and  confirming  the  commission  are  borne  by  the  parties,  in  proportion 
to  the  value  of  their  respective  interests,  and  no  costs  allowed  of  the  subsequent  procee- 
dings ;  see  Agar  v.  Fairfax,  17  Yes.  558 ;  3  Yes.  jun.  566 ;  3  P.  Wms.  377,  378 ;  1  Yes.  & 
Bea.  554;  3  Cox.  408. 

*  Estates  in  coparcenary  may  be  destroyed  by  partition,  which  disunites  the  possession, 
and  Littleton  mentions  four  sorts  of  voluntary  partitions.  The  first  is,  where  coparceners 
agree  to  make  partition,  and  do  make  partition  of  the  tenements,  so  that  each  takes  a  par.. 
ticular  part  in  severalty.  The  second  mode  of  voluntary  partition  is,  where  coparceners 
agree  to  choose  some  friend  to  divide  the  lands ;  in  which  case  the  eldest  daughter  shall 
choose  first,  and  the  other  daughters  according  to  their  seniority.  The  third  mode  of  vol* 
notary  partition  is,  where  the  eldest  makes  the  division  of  the  lands,  in  which  case  she  shall 
choose  last ;  for  Lord  Coke  says,  the  rule  of  law  is,  eujus  est  divisio  alterius  est  electio,  for 
avoiding  partiality.  The  fourth  mode  of  voluntary  partition  is,  to  have  the  lands  divided,  and 
then  the  sisters  to  draw  lots  for  their  shares.  And  Lord  Coke  observes,  that  in  this  kind 
of  partition  coparceners  fortunam  faciunt  judicem.  These  partitions  might  formerly  have 
been  made  by  parol  only,  without  deed  or  livery ;  but  in  consequence  of  the  statute  of  frauds, 
89  Cha.  3.  c.  3.  no  legal  partition  can  now  be  made  between  coparceners  without  deed.  But 
an  agreement  in  writing  to  make  a  partition  will  have  the  same  effect  in  equity,  as  an  actual 
partition  at  law. 

When  coparceners  cannot  agree  upon  any  of  the  preceding  modes  of  partition,  any  one  or 
more  of  them  may  bring  a  writ  of  partition  against  the  others  or  other  of  them ;  and  when 
judgment  is  given  upon  this  writ,  a  partition  shall  be  made  between  the  parties ;  the  sheriff 
and  jury  make  a  division  of  the  lands  in  the  same  manner  as  between  joint  tenants,  not 
making  mention  in  the  judgment  of  the  elder  sister  more  than  of  the  younger.  The  pro-  ** 
ceedings  under  a  writ  of  partition  are  somewhat  altered  l»y  the  statutes  31  Hen.  8.  c.  1.  and 
98  Hen.  8.  c.  33.  and  still  more  by  stat.  8  &  9  Will.  3.  c.  31.  all  of  which  extend  to  coparce- 
ners. It  has  been  held  in  a  modern  case,  that  the  statutes  respecting  partitions  do  not  ex- 
tend to  copyhold  estates.  Lord  Hobart  reports  it  to  have  been  laid  down  by  the  Court  of 
Common  Pleas,  in  13  James,  that  the  entry  of  one  tenant  in  common  might  be  in  three  ways; 
either  in  the  name  of  herself  or  her  fellow,  or  generally,  which  shall  always  be  taken  accor- 
ding to  right,  as  being  under  construction  of  law,  and,  thereforo,  lawful ;  or  lastly,  entry, 
claiming  all  expressly,  which  cannot  dispossess  her  fellows ;  for  her  possession  is  over  all 
lawful,  as  well  before  as  after  such  claim ;  so  that  there  is  no  possession  altered  by  such 
claim.  Then  a  sole  claim  without  more  can  never  change  the  possession,  and,  without  a 
change  of  possession,  it  remains  as  before ;  from  which  it  follows,  that  tenants  can  never 
be  disseised  by  his  fellow,  but  by  an  actual  ouster. 

tA  tenancy  in  common  may  be  destroyed  by  a  volantary  partition  of  the  several  shares 
winch  might  formerly  have  been  done  without  deed,  provided  it  was  executed  in  severalty  by 
livery  of  seisin.  In  consequence  of  the  statute  of  frauds,  39  Cha.  3.  c.  3.  no  legal  partition, 
can  now  be  made  between  tenants  in  common  without  deed ;  but  an  agreement  in  writing 
to  make  partition,  will  have  the  same  effect  in  equity  as  an  actual  partition  at  law."  Te- 
nants in  common  are  compellable  to  sever ;  31  A  93  Hen.  8.  s.  6  &  9 ;  Wilfc  3..c.  31-    Par- 
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1.  Hallon  v.  Thanet  T.  T.  1777.  C.  P.  2  Bl.  R«*p.   1134. 
Statement        On  a  writ  of  partition  a  rule  to  show  cause  was  granted,  and  afterwards 
of  the  mode  made  absolute  on  affidavit  of  service,  for  the  Court  to  proceed  to  examine  the 
©   proceed- ^e  Qf  tne  defendant;   process  having  been  duly  returned,  the  declaration 

entered,  and  ho  appearance  entered  by  the  tenant  within  ten  days.  The 
[  140  1  Court,  on  making  the  rule  absolute,  appointed  to  proceed  to  examination  in 
open  court  on  the  next  day.  Accordingly  counsel  foi  the  defendant  opened 
his  title,  of  which  abstracts  had  previously  been  left  with  the  judges  ;  it  for- 
tunately proved  not  to  be  very  intricate.  The  several  seisins,  descents,  devi- 
ses, and  conveveyances  were  proved  by  affidavits,  The  deeds  and  wills  were 
produced  and  read,  and  no  counsel  appearing  for  the  tenant,  the  Earl  ,  of 
Tha net's  judgment  on  his  default  was  given  for  the  detnandment  to  hold  in^ee~ 
veralty  the  premises  demanded  in  his  count,  in  some  of  which  he  was  seized  of 
two  undivided  third  parts,and  in  others  of  a  moiety  only  in  common,  with  Lord 
Thanet.  A  writ  of  partition  was  awarded.  In  a  subsequent  term  the  sheriff 
returned  that  be  had  executed  the  same  in  the  presence  of  persons  who  attend- 
ed for  the  plaintiff  and  defendant  respectively,  and  specified  in  his  return  the 
several  parcels  with  their  meets  and  boundaries  ;  counsel  hereupon,  for  the 
plaintiff,  moved  for  final  judgment  quod  partitio  sit  stabilis.  The  rule  for 
which  was  made  absolute  on  affidavit  of  notice  to  the  defendant  and  tenants 
in  possession. 

2.  Dyer  v.  Bullock.  M.  T.  1798,  K  B.  1  B.  &  P.  344. 

*  Rule  to  show  cause  why  proceedings  on  a  writ  of  partition  should  not  be 
i  9  W.  3  8taved  on  the  ground  of  a  notice  of  the  writ,  with,  a  copy  thereof,  not  having 
e.  31.  ap-  according  to  the  directions  of  8  &  9.  W.  3.  c  3.1  s.  1,  been  served  forty  days 
plies  only  to  before  the  return.  It  was  observed,  that  the  8  &  9  W.  3.  c.  31.  s.  1.  only 
those  esses  applies  to  cases  of  singing  judgment  (see  2  Bl.  1134)  by  default  for  want  of 
tenant  d"  aPPcaraDce»  whereas  here  the  tenants  had  appeared  ;  and  the  Court  being  of 
not  aDoear   t°e  Mnie  opinion  discharged  the  rule. 

w     '  IV.     RELATIVE  TO  PARTITION  BY  DEED  * 


partners  *tltt  ^arttieratlty.     See  tits.  Misnomer;  nolle  prosequi;  Out- 
lawry. 
I.  DEFINITION  OF,  p.  144. 

II.  OF  THE  NUMBER  OF  INDIVIDUALS  ALLOWED  IN  PARTNER. 

SHIPS. 
(A)  Public,  p.  144.         (B)  Private,  p.  144. 
III.     OF  THE  PERSONS  WHO  MAY,  OR  MAY  NOT,  BECOME 

PARTNERS,  p.  145. 
[  141  ]  .     IV.  OF  THE  CREATION  OF  PARTNERSHIPS. 

(A)  Public. 
(a)  By  consent,  p.  145.     (b)  —  letters  patent,  p.  145.     (c)  —  charter  or  sta- 
tute, p.  1 46 

C&\  Private,  p.  146. 

(C)  AS  REGARDS  PARTNERS  THEMSELVES. 

titiooe  of  estates  held  in  common  are  now  usually  made  by  a  commission  out  of  Chancery, 
m  the  same  manner  as  partitions  of  joint  tenancies ;  but  in  such  case  it  is  not  necessary  that 
every  part  of  the  estate  should  be  divided ;  for  it  will  be  sufficient  if  each  tenant  in  common 
have  an  equal  share  of  the  whole;  see  1  P.  Wms.  446;  2  Id.  518;  Amb.  191 ;  1  Ves.  551. 
A  partition  by  tenants  in  common  does  not  operate  as  a  revocation  of  a  prior  devise  made 
by  one  of  the  tenants  as  his  share,  even  though  such  a  partition  be  corroborated  by  a  fine. 

*  It  has  been  stated  that  joint  tenants,  coparceners,  and  tenants  in  common,  may  make  a 
voluntary  partition  of  their  estates.  The  instrument  to  effect  this  is  called  a  deed  of  parti, 
tion,  by  which  the  lands  are  divided  into  distinct  portions,  and  allotted  to  the  several  parties 
who  take  them  in  severalty  in  the  old  deeds  of  partition:  it  was  merely  agreed  that  one 
should  enjoy  a  particular  part  and  the  other  another  part  in  severalty,  which  must  have  been 
executed  by  entry ;  but  now  it  is  usual  for  the  several  parties  mutually  to  convey  to  each 
other  the  different  estates,  which  they  are  to  take  in  severalty  under  the  partition.  By  the 
common  law,  coparceners  being  compellable  to  make  partition,  might  have  done  it  by  parolf 
enly,  but  joint  tenants  and  tenants  in  common  must  have  done  it  by  deed ;  the  statute  of 
frauds  has  abolished  this  distinction,  and  ma4e  a  deed  equally  necessary  in  all  cases. 
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(a)  Impliedly,  p.  146.     (ft)  Expressly,  p.  147. 

(]>)  THIRD  PERSONS,  p.   148. 

V.  OF  THE  PARTNERSHIP  PROPERTY. 

(A)  AS  TO  PERSONAL  PROPERTY. 

(a)  Contribution  at  outset  of  partnership,  p.  153. 
b)  Acquired  during  partnership,  p.  153. 

B)  As  TO  REAL   PROPERTY,  p.    154. 
Cj  THE  XANAGRXENTy  p.   154. 

D)  Liability  of 
(a)   To  distringas,  p.  154.     (b)  by  fieri  facias,  p.  154.     (c)  —  extents, 
155. 
L  OF  THE  AUTHORITY  OF  ONE  PARTNER  TO  BIND  THE  FIRM 
AND  OF  THE  RESPONSIBILITY  OF  PARTNERS  FOR  EACH 

OTHER. 

A)  lit  GENERAL,  p.   156. 
~       IK  PARTICULAR. 

{a)  By  admissions,  p.  156.  (ft)  As  to  Bankrupts,  p.  157.  (c)  By  bills 
and  motes. 

1.  By  one  in  name  of  the  firm,  p.  157.  2.  Effect  of  fraud,  and  stipula- 
tion restraining  each  other  from  using  name  of  the  firm,  p.  160.  3.  Of  no-  v 
tice  that  the  firm  will  not  be  liable,  p.  162.  4.  When  by  a  partner  belonging 
to  two  firms,  p.  162.  5.  When  accepted  by  a  firm  who  afterwards  take  in 
a  new  partner,  p.  163.  6.  When  after  dissolution,  and  notice  thereof  in  the 
Gazette,  p.  163.  7.  Notice  of  dishonour,  to  whom  to  be  given,  p.  164.  8. 
After  an  act  of  Bankruptcy,  p.  165.  9.  After  death  of  one  of  the  partners, 
p.  165.     10.  Effect  of  giving  time  to  one  of  several  partners. 

(d)  By  deed,  p.  166.     (e)  By  guarrantee,  p.  168.     (/)  By  insurance,  p.  169.    [  142  ] 

KM)  By  legal  proceedings,  p.  169.  (h)  By  libel,  p.  169.  (t)  By  loans  of 
money,  p.  169.  {j  )  By  notice,  p.  170.  (k)  By  payment,  p.  170.  (1)  By  pledge, 
p.  170.    (»)  By  purchase,  p.  171.     (n)  By  receipt,  p.  171.     (o)  By  release* 

1.  By  one  partner,  p.  172. 

2.  To  one  partner  p.  172. 

(p)  By  representation,  p.  173.  (q)  By  sales,  p.  173.  (r)  By  submission  to 
arbitration,  p.  173.  (*)  By  tender,  p.  173.  (t.)  By  trespasses,  p.  173.  («) 
By  torts  and  negligence,  p.  173. 

(C)  Effect  of  adoption.  176. 
VH.  OF  THE   REMEDIES  BETWEEN,  AND  BY  AND  AGAINST 

THIRD  PERSONS. 

(A)  Between  partners. 

(a)  At  law.     1st  form  of  action* 
1.  Account,  p.  176.    2.  Assumpsit,  p.  176.    3.  Covenant,  p.  178.    4*  Eject- 
ment, p.  179.     5.  Trover,  p.  179. 

2nd.  Of  the  parties  to,  p.  179. 
(b)  bt  equity,  p.  181.     (c)  By  arbitration,  p.  182. 

(B)  By  partners  against  third  persons 

(a)  At  law.     1st.  Form  of  action. 
1.  Ex  contractu,  p.  182.     2.  Ex  delicto,  p.  183. 

2nd.  Of  the  parties. 
1.  Ex  contractu,  p.  183.     2.  Ex  delicto,  p.  186. 

3rd.  Of  the  affidavit  to  hold  to  bail,  p.  186.  Ath.  Pleas,  p.  186.  *th. 
Evidence,  p.  187. 

(b)  Inequity,  p.  188. 

(C)  By  third  persons  against  partners.  [  l43  j 

(a)  At  law.     1st.  of  the  form  of  action. 
1.  Ex  contractu,  p.  188.     2.  Ex  delicto,  p.  190. 

2nd.  Cf  the  parties. 
1.  Ex  contractu,  p.  190.     2.  Ex  delicto,  p.  193. 
3rd. appearance,  p.  194,    4th.  * nolle  prosequi,  p.    194. 
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6th. pleas,  p.  194.    6th evidence,  p.  194,    71*. exe- 
cution, p.  196.                                                                                 * 
(b)  Inequity, p.  197. 

SD)  Proceedings  at  the  suit  of  thb  chown,  p.  198 
In  case  of  the  death  op  one  or  all  the  partners. 
(a)  By  surviving  partners,  p.  199.     (b)  Against  surviving  partners,  p.  200. 

(F)  Of  set-off  connected  with,  p.  201 
VIII.    OF  DORMANT,  NOMINAL,  AND  OUTGOING  PARTNERS,  p. 

p.  201. 
IX.    OF  BANKRUPTCY,  CONNECTED  WITH. 
r  A)  Of  the  bankruptcy,  p.  202. 

yB) petitioning  creditor,  p.  202. 

*Q \ commission,  p.  203. 

*D)  OPENING    THE    COMMISSION,    AND    DFCLARING 

THE  BANKRUPTCY,  p.  203. 

PROVISIONAL  ASSIGNMENT,  p.  204. 

PROVING  UNDER  THE  COMMISSION. 

(a)  As  to  joint  commission,  p.  204.     (b) separate  commission,  p. 

204.     (c) both  joint  and  separate,  p.  205.     (d)  proof  by  partners 

against  each  other,  p.  205. 

[G)  OF  THE  ASSIGNMENT,  p.  205. 
-  ASSIGNEES,  p.  206. 

———DIVIDEND,  p.  206. 

SUPERSEDEAS,  p.  206. 

— —  CERTIFICATE,  p.  206. 
BANKRUPT,  p.  207. 

Of  actions  bt  and  against  partners,    p.  207. 
X\  OF  THE  DISSOLUTION  OF. 
(A)  By  act  of  the  parties. 

(a)  By  effluxion  of  time,  p.  207.     (b) declaration  of  dissolution,  p. 

208.     (c)  — interference  of  a  court  of  equity,  p.208.     {d)  Effect  ©/,  as  re- 
gards the  partners,  p.  208.     (e\  third  persons,  p.  208. 

(B)  By  act  of  god. 
(a)  By  insanity,  p.  211.     (b)  —  death,  p.  211.     (c)  Effect  of,  as  regards 

the  parties,  p.  211.     (d) third  persons,  p.  211. 

(C)  By  act  of  law. 
{a)  By  civil  death,  p.  212.    (&)  —  bankruptcy,  p.  212.     (e)  —  marriage, 

p*  212, 
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I.  DEFINITION  OF  PARTNERS  AND  PARTNESRHIP*. 


II.  OF  THE  NUMBER  OF  INDIVIDUALS  ALLOWED  IN  PARTNER- 
SHIPS. 

(A)   PuBLIC.t 

*  Is  a  voluntary  contract  between  two  persona,  for  joining  together  their  money,  goods, 
labour,  and  skill,  or  either  or  all  of  them,  upon  an  agreement  that  the  gain  or  lots  shall  be 
divided  proportionably  between  them,  and  having  for  its  object  the  advancement  and  protec- 
tion of  fair  and  open  trade ;  see  Watts  on  Partnership,  I.  Partnerships  are  by  our  law  divided 
into  public  and  private.  The  former  are  usually  called  companies  or  societies ;  and  any  one 
may,  without  the  concurrence  of  all  the  others,  become  a  member  therein ;  see  1  Chit.  Crim. 
832.    The  latter  is  merely  applicable  to  private  trading  and  speculations. 

t  The  capital  is  generally  divided  into  a  certain  number  of  shares,  whereof  each  partner 
may  hold  one  or  more,  with  a  restriction  to  a  certain  number.  Any  partner  can  transfer  his 
share  under  certain  limitations ;  but  no  partner  acts  personally  in  the  affairs  of  the  company, 
the  execution  of  their  business  being  intrusted  to  officers,  for  whom  the  whole  company  are 
responsible,  though  the  superintending  of  such  officers  is  frequently  committed  to  directors 
chosen  from  the  body  at  large.  Formerly  by  stat.  6  Ann.  c.  12.  s.  9.  and  15  Geo.-  2  c.  13.  s. 
5.  passed  in  favour  of  the  Bank  of  England,  it  was  enacted,  "that  no  partnership,  exceeding 
six  persons,  could  borrow,  owe,  or  take  up  more  money  on  their  bills  or  notes,  payable  on 
demand*  or  at  any  less  time  than  six  months,  during  the  continuance  of  privilege  of  exclusive 
banking  granted  to  the  Bank  of  England."    Other  legislative  provisions  of  a  similar -nature, 


•  •    • 
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(B)  Private.* 


•  •  • 


IIL  OF  THE  PERSONS  WHO  MAY,  OR  MAY  NOT,  BECOME  PART-   frW 

NERS.  l        •.. 

1.  Goodev.  Harrison.  E.  T.  1819.  K.  B.  6.  B  &  A.  147. 
An  infant  held  himself  out  as  in  partnership  with  A.  B.,  and  continued  to  All  persona 

act  as  such  till  within  a  short  period  of  his  coming  of  age.     There  was  no  proof  navm*  lc- 
of  his  doing  any  act  as  partner  after  he  arrived  at  the  age  of  twenty-one.  f al  caDtacitv 

The  Court  held  that  it  was  bis  duty  to  notify  his  disapproval  of  the  partner-  Ly°b£ 
ship  on  arriving  at  twenty-one  ;  and  as  he  had  neglected  so  to  do,  that  be  was  come  part- 
responsible  to  persons  who  had  trusted  A.  B.  with  goods,  subsequently  to  the  ners  *  hence 
iniant's;atuining  twenty-one,  on  the  credit  of  the  partnership.  ^  'm^nL 

if  he  means  to  avail  himself  of  his  minority,  he  must,  on  his  attaining  the  age  of  twenty-one,  may* '     But 
notify  his  disaffirmance. 

2.  Wightman  v.  Tounhob.  E.  T.  1813.  K.  B.  1  M.  <fc  S.  412.  Trustees  or 
The  executors  of  a  deceased  partner  continued  his  share  of  the  partnership  carn^MTon 

property  in  trade  for  the  benefit  of  an  infant  daughter.  tradeforthe 

The  Court  held,  that  they  were  liable  upon  a  bill  drawn  for  the  accommo-  benefit  of  in. 
}  dation  of  the  partnership,  and  paid  in  discharge  of  a  partnership  debt,  al-fantfl»a*e 

'  though  their  names  were  not  added  to  the  firm,  but  the  trade  was  carried  on{£££ „y 

by  the  other  partners,  under  the  same  firm  as  before  ;  a&d  the  executors,  when  partners  to 
they  divided  the  profits  and  loss  of  trade,  carried  to  the  account  of  the  infant,  third  per* 
and  took  no  part  of  the  profits  themselves.  *>n*, 

IV.  OF  THE  CREATION  OF  PARTNERSHIPS. 

(A)  Public. 
(a)   By  consent.], 
(b)  By  letters  patent. II 
(c)  By  charter  or  statute.^  T  J46"| 

(B)  Phivate.1T  j 

(C)   As  REGARDS    PARTNERS  THEMSELVES. 

restrictive  in  particular  undertakings  of  the  number  of  partners,  frequently  occur,  as  in  the 

grants  or  patents. 

*  With  respect  to  private  partnerships,  there  is  no  limitation  as  to  the  number  of  persons 

who  may  be  concerned  in  them,  or  as  to  the  nature  of  their  undertaking ;  whenever  an  indi- 
vidual may  be  concerned  in  a  transaction,  several  may  equally  concur. 

t  But  a  feme  covert  cannot  sustain  the  charracter  of  partner,  because  she  is  legally  inca- 
pable of  entering  into  the  contract  of  partnership  ;  and  though  married  women  are  not  un- 
frequently  entitled  to  shares  in  banking-houses  and  other  mercantile  concerns  under  positive 
covenants,  yet,  when  this  happens,  their  husbands  are  entitled  to  such  shares,  and  become 
partners  in  their  stead ;  see  ante,  tit.  Baron  and  Feme. 

t  Public  companies  are  frequently  formed  by  consent ,  that  is,  not  constituted  by  act  of 
parliament  or  charter.  With  respect  to  the  public  companies  or  societies  which  are  not 
confirmed  by  public  authority,  they  are  the  same  as  common  partnerships,  as  far  as  respects 
the  liability  of  the  members  to  third  persons ;  but  the  articles  of  agreement  between  the 
parties  are  usually  very  different.  The  capital  is  generally  divided  into  a  certain  number  of 
shares,  whereof  each  partner  may  hold  one  or  more,  with  a  restriction  to  a  certain  number. 
Any  partner  can  transfer  his  share  also  under  certain  limitations ;  but  no  partner  acts  per. 
sonally  in  the  affairs  of  the  company,  the  execution  of  their  business  being  entrusted  to 
officers,  for  whom  the  whole  company  are  responsible,  though  the  superintendence  of  such 
officers  is  frequently  committed  to  directors  chosen  from  the  body  at  large. 
I  Public  companies  are  frequently  constituted  by  letters  patent. 

$  A  royal  charter  is  necessary  to  enable  a  company  to  hold  lands,  to  have  a  common  seal, 
and  enjoy  the  other  privileges  of  a  corporation ;  but  a  charter  is  sometimes  procured  mere- 
ly to  limit  the  risk  of  the  partners ;  for  in  every  private  uuincorporated  company,  the  mem. 
bers  are  liable  for  the  debts  without  limitation ;  in  incorporated  societies,  they  are  only  lia- 
ble to  the  extent  of  their  shares  in  the  stock  of  the  society.  Sometimes,  trading  compa- 
nies are  authorized  by  an  act  of  parliament,  but  this  high  authority  is  only  necessary  to  con- 
for  exclusive  privileges. 

f  A  private  partnership  is  the  bare  consent  of  the  partners  fixed  and  certified  by  aats  or 
contracts ;  so  that,  if  two  or  more  merchants  join  together  in  trade,  or  in  any  other  trans. 

action,  or  for  the  performance  of  any  particular  concern,  with  a  mutual,  though  perhaps  not 

an  equal,  participation  in  the  profit  and  loss,  they  are  in  every  respect  to  be  considered  as 

partners;  and  this  may  be  limited  to  a  particular  concern,  without  extending  to  all  con- 

earns  in  which  another  member  ia  engaged ;  Cowp.  814;  2  B.  &  B.  11. 


•  •. 


•  • 
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(a)  Impliedly. 
Apartftigav*  1.     Cheap  v.  Craxand.  M.  T.  1820.  R.  B.  4  B.  &  A.  663. 

•  tid&  be-  a  merchant  in  London  recommended  consignments  to  a*  merchant  abroad, 


'  V  \m****ntwo    and  it  was  agreed  that  the  commission  on  all  sales  of  goods  recommended  by 
""* ' "  soM?n  profit  one  house  to  another  should  be  equally  divided,  without  allowing  any  deduction 
arising  out  for  expenses,  and  it  was  determined  that,  as  this  was  a  participation  in  profit, 
of  a  specula,  jt  constituted  a  partnership  between  the  parties, 
lion;  provi-  2      Moom  v.  Wilson.  T.  T.  1791.  K.  B.  4  T.  R.  363. 

shalfparti.  The  borrower  of  money  gave  a  bond  for  the  principal  and  interest,  at  62.  per 
cipateinthe  cent.,  and  covenanted  at  the  same  time  also  to  pay  to  the  lender  a  certain  per- 
loss  as  well  tion  of  the  profits  of  a  trade  carried  on  by  bim,  in  partnership  with  another 
as  in  the      person.     In  this  agreement  provision  is  made  to  receive  the  profits,  but  none 

stitutesa*"   *°  en€a£6  *°r  ^e  ^OSBes  of  &e  trade. 

partnership;  Per  Cur.  Here  the  plaintiff's  principal  was  at  stake  ;  *since  by  the  terms  of 
but  the  the  contract  the  trade  is  to  be  carried  on  by  the  other  partners,  and  the  plain- 
mere  shar-  tiff  is  only  liable  to  make  good  the  loss  of  the  trade  in  the  event  of  the  insol- 
theeewith-  vencv  °f  *°e  other  partners.  But,  as  between  these  parties,  if  there  be  any 
out  the  oth.  I088!  **  must  b®  borne  by  the  defendant  and  the  other  partner ;  and  if  there 
er  will  not.  be  any  profit,  the  plaintiff  is  to  receive  his  proportion  of  it. 

3.  Mojwt  v.  Kuto.  M.  T.  1769.  K.  B.  2  Burr.  891. 
H°Wrtirr,f  ^*  borrowed  °f  B.  100/.,  to  be  repaid  without  interest,  in  four  years,  and 
u^etorms  agreed  to  receive  the  daughter  of  B.  as  his  wife's  partner,  to  bear  half  the  los- 
on  which  see,  and  share  the  profits,  and  to  board  such  daughter  for  four  years,  and  to 
[  147  ]  board  B.  for  102.  a-year,  and  repay  the  1002.  with  interest,  in  case  of  the  death 
the  arrange-  of  the  said  daughter ;  though  it  was  pleaded  that  the  contract  was  usurious,  the 
ment  **■     Court  held  it  a  partnership,  and  legal. 

to  nirmrtL  4*  Mnn  v-  Shabpb.  E.  T.  1816.  C.  P.  6.  Taunt.  74. 

rial; though  Per  Cur.  An  agent  paid  out  of  the  profits  of  anTadventure  Jb  not  there- 
a  mere        fore  a  partner  in  the  goods. 

*ft"f1A*  6-  Jacksow  v*  Anderson.  H.  T.  1814.  C.  P.  4  Taunt.  26. 

profitsof  an  ^  ^^  case'  tnere  was  an  assignment  of  dollars  to  A.,  with  directions  to 
adventure  is  Pav  over  a  certain  number  to  B.  On  the  question  whether  this  constituted  a 
not  thereby  partnership  between  A.  and  B.,  the  Court  held  it  did  not. 

a  partner  in  the  goods ;  so,  the  consignment  of  dollars  to  A.,  with  direction  to  pay  over  a  certain  num. 
ber  to  B.f  does  not  create  a  joint  partnership  between  them. 

6.  Hbskbth  y.  Blankakd.  M.  T.  1804.  K.  B.  4  East,  144. 
And  if  a  per-  ^'  oaTmg  neither  money  nor  credit,  offered  to  B.,  that,  if  he  would  order 
son  make  with  him  certain  goods,  to  be  shipped  upon  an  adventure,  if  any  profit  should 
himself  re.  arise  from  them,  B.  should  have  half  for  his  trouble.  B.  having  lent  bis  cred- 
sponsible  to  it  on  this  contract,  and  ordered  the  goods  on  their  joint  account,  which  were 
for  a  pur-*  ^,rn*sned  accordingly,  and  afterwards  paid  for  by  B.  alone,  it  was  holden  that 
chase,  on  an  B.  was  entitled  to  recover  back  such  payment  in  assumpsit  against  A.,  who 
agreement  had  not  accounted  to  him  for  the  profits ;  such  contract  not  constituting  a 
with  the  partnership  as  between  themselves,  but  only  an  agreement  for  a  compensation 
that  if  w  for  trouWe  and  credit,  though  B.  was  liable  as  a  partner  to  third  person's  cre- 

profit  arise   **»■'  .       , 

|  from  the      smie»  ne  wall  have  a  moiety  for  his  trouble,  this  does  not  form  a  partndrship.* 

;  (6)  Expressly.^ 

Peacock  v.  Peacock.  1810  N.  P.  2  Camp.  45. 
A  father,  on      A  father  established  in  business,  on  his  son's  coming  of  age,  told  him  he 

his  aon's      should  have  a  share  in  it,  and  held  him  out  to  the  world  as  bis  partner.     The 

coming  of  r 

5?™  tfcltV   i  *  Nor  doe*  mon6T  lent  to  •  ******  by  a  retiring  partner  at  legal  interest,  with  an  addition. 

nun  wax  ne  al  annuity  for  a  certain  time,  constitute  a  continuance  of  the  partnership ;  see  Grave  v. 
.  Smith,  9  Blac.  998. 

t  No  particular  form  of  words,  or  proceeding,  is  necessary  to  constitute  a  partnership ;  it 
mafwe  entered  upon  either  by  an  express  and  formal  agreement  in  writing  between  the 
parties,  or  by  a  parol  one,  though,  indeed,  it  is  in  most  cases  advisable  for  parties  to  pursue 
the  former  method  at  the  times  when-the  partnership  is  formed,  as  a  greater  security  and 
advantage  to  each,  the  rights  and  liabilities  of  the  parties  being  more  fixed  and  certain  as 
amongst  each  other. 
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k»  acted  as  such  for  several  years,  but  the  particular  share  which  the  son  was  "hall  have  * 
to  have  was  not  settled.     It  was  holden  that,  as  there  was  a  partnership,  as  be-  J^f6  m ™ 
tween  the  parties  and  the  rest  of  the  world,  the  presumption  of  law  was,  that  tne  oon  ig 
they  were  partners  inter  *e.     That  this  presumption  not  having  been  repelled,  held  out  to 
the  son,  though  not  entitled  to  a  moiety,  was  entitled  to  a  share  of  profits ;  but  the  world  as 
it  was  left  to  the  jury  to  consider  what  was  a  fair  and  just  proportion  for  the   [   148  ] 
father  to  give,  and  the  son  to  expect ;  the  jury  found  that  the  son  was  entitled  f  P?*116'* . 
to  .fourth  put  of  the  profit-.  ™»  ^ 

(D)  As  RMARDS  THIRD  PERSONS.  nership;but 

1.  Hoars  t.  Daws*.  £.  T.  1780.  K.  B.  Doug.  371.  S.  P.  Dry  v.  Boswbix.  it  is  a  ques. 

1809.  N.  P.  1  Camp.  329.  *°&  f™  *e 

The  plaintiffs,  who  were  bankers,  had  advanced  a  sum  of  money  on  certain -JJJ^Jl**0, 
tea-warrants  of  the  East  India  Company  to  Cotencin,  a  broker,  who  depo- 
sited the  tea-warrants  with  the  plaintiffs  as  a  security,  and  also  gave  them  his  Partnership 
note  of  hand  for  the  sum  advanced.     He  had  been  employed  by  a  number  of  "regard* 
persons,  of  whom  the  defendants  were  two,  to  purchase  a  lot  of  tea  at  the  mird  per" 
East  India  Company's  sale,  of  which  they,  together  with  himself,  were  to  have  ^^4  ej. 
separate  shares.     The  lots  being,  in  general,  too  large  for  any  one  dealer,  the  ther  by  a 
practice  at  such  sales  is  for  the  company  to  give  a  warrant  or  warrants  to  the  contract  be. 
broker  or  purchaser  for  the  delivery  of  the  quantity  of  tea  purchased,  on  tw?e.?  him 
payment  being  made  at  the  time  of  the  sale  of  261.  per  cent,  in  advance,  and  J^ible  per- 
is forfeited  unless  the  whole  is  paid  on  the  third,  which  is  the  last,  day  of  gonto  share 
payment :  if  paid  sooner,  allowance  is  made  for  prompt  payment.     The  war-  in  the  profit 
rants  are  often  pledged,  and  money  raised  upon  them  generally  considerably  and  loss,  or 
less  than  the  supposed  value  of  the  tea.     It  happened,  however,  in  this  in-  *7  himself 
stance,  between  the  time  of  the  deposit  of  the  warrants  with  the  plaintiff  and  out  M  on6 
the  time  when  the  payment  was  to  be  made  at  the  India  House,  that  the  val-  jointly  re. 
ne  of  the  tea  sunk  so  much  as  to  be  considerably  under  the  amount  of  the  sponsible. 
sum  advanced.    The  broker  in  the  mean  time  had  become  a  bankrupt,  and  had 
informed  the  plaintiffs  who  his  employers  were ;  all  of  whom,  ecxept  the  de- 
fendants, were  since  either  dead  or  become  bankrupts.     The  share's  of  the 
defendants  were  to  be  two  sixteenths  of  the  whole  lot.     The  ground  of  the 
action  was,  that  all  the  employers  of  the  broker  were  to  be  considered  as 
partners,  and  jointly  and  severally  liable  for  the  whole.     The  defendants  ow- 
ed nothing  upon  their  own  two  sxiteenths.     There  was  not  any  joint  concern 
in  the  re-disposal  of  the  tea.     The  defendants  procured  several  bankers  and 
brokers  (of  whom  Contencin  was  one),  who  said  they  had  frequent  transac- 
Tions  of  thk  sort  (  it  being  a  very  usual  speculation),  and  they  always  under- 
stood that  the  only  security  was  the  pledge  and  the  personal  security  of  the 
broker,  unless  where  the  principals  were  inquired  after ;  and  declared  this  was 
very  rarely  done.     That,  as  the  practice  was  to  advance  considerably  upon 
the  supposed  value  of  the  tea,  and  it  was  also  usual  to  stipulate  that,  if  the  mo 
ney  was  not  repaid  within  a  certain  time,  the  lender  might  sell ;  the  warrant 
was  of  itself  a  general  and  sufficient  security.     Contencin  said  that  tea-warrants 
were  considered  as  cash,  and  passed  by  delivery.     On  the  other  side,  in  an* 
swer  to  this  evidence  (the  plaintiffs  having  at  first  rested  their  case  on  the  fact   [  149  ] 
that  there  were  persons  behind  the  curtain  for  whom  the  broker  acted),  two 
witnesses  were  called  :    one  of  them,  one  B.,  a  tea-dealer,  swore  that  a  broker 
had  once  borrowed  some  money  for  him  on  tea- warrants  for  the  plaintiffs,  and 
that  the  value  of  the  tea  having  fallen  under  the  sum  advanced,  and  the  bro- 
ker having  failed,  he  'had  paid  the  difference,  considering  himself  as  liable. 
The  other  was  a  person  who  had  also  dealt  in  tea  and  in  loans  of  this  sort,  and 
he  swore  that  his  idea  had  always  been  that  the  persons  behind  the  curtain 
were  liable  ;  but,  on  cross-examination,  be  said  he  never  knew  any  loss  hap- 
pen, nor  any  demand  actually  made  on  the  broker's  employers.  * 
Lord  Mansfield.    I  considered  this  at  first  as  a  case  of  dormant  partners. 

*  Where  there  is  an  express  contract  to  enter  into  a  partnership,  without  any  fixed  dura- 
tion or  benefit,  the  party  may  proceed  at  law  to  recover  damages  for  the  non-performance 
of  the  agreement;  see  Morron  v.  Saunders,  1  B.  ol  B.  318. 
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The  law  with  respect  to*  them  is  not  disputed,  viz.  that  they  are  liable  when 
discovered,  because  they  would  otherwise  receive  usurious  interest  without 
any  risk ;  but,  towards  the  end  of  the  cause,  the  nature  of  the  transaction,  and 
of  these  loans,  was  more  clearely  explained,  and  I  was  satisfied  with  the  verdict, 
am  now  confirmed  in  my  opinion.  The  evidence  of  B.  is  irrelevant,  because 
he  said  the  broker  bad  borrowed  the  money  for  him ;  and,  besides,  he  did  not 
dispute  the  demand.  Is  this  a  partnership  between  the  buyers  ?  I  think  it  is 
not ;  bat  merely  an  undertaking  with  the  broker  by  each  for  a  particular  quan- 
tity. There  is  no  undertaking  by  one  to  advance  money  for  another,  nor  any 
agreement  to  share  with  one  another  in  the  profit  or  loss,  Tbe  broker  under- 
takes to  buy  and  sell,  but  makes  no  advance  without  the  security  of  the  tea- 
warrants  which  are  considered  as  cash,  and  pass  by  delivery  like  East  India 
bonds.  These  warrants  are  pawned  with  the  lender,  but  the  broker  has  no 
power  to  pledge  the  personal  security  of  the  principals ;  he  cannot  sell  the 
warrants  and  borrow*  more  money  on  such  personal  security.  It  makes  no 
difference  whether  specific  tea  or  tbe  warrants  are  delivered  at  the  sale.  It 
Would  be  most  dangerous  if  the  credit  of  a  person  who  engages  for  a  fortieth 
part  for  instance  should  be  considered  as  bound  for  all  the  other  thirty -nine 
parts.  Non  hoc  in  fadera  sent.  The  witnesses  did  not  merely  speak  to 
opinion,  but  to  matter  of  fact,  and  their  own  dealings.  They  said  the  money 
was  lent  to  the  broker  alone.  Sometimes,  indeed,  lenders  have  required  to 
know  the  principals  :  they  did  not  trust  the  broker  alone,  but  all  others  who 
do  not  ask  after  the  principals  do.  The  note  is  given  as  a  collateral  security 
personally  by  the  holder  of  the  warrant,  not  in  the  character  of  a  partner  with 
Other  persons,  nor  as  a  broker  for  them. 

2.  Hbsketh  v.  Bljjschabd.  IVL  T.  I  SO  4.  K.  B.  4  East,  146. 
An  agree.        a  person  made  himself  responsible  to  the  vendor  for  a  purchase,  upon  an 
Sarem-o     agreement  with  the  purchaser,  that,  if  any  profits  arose  from  the  sale,  he 
£ts  alone"    should  have  half  for  his  trouble. 

cannot  pre-  The  Court  held,  that  an  agreement  to  share  the  profits  alone,  could  not  pre- 
vent the       vent  the  consequences  of  also  sharing  losses  with  respect  to  creditors. 

I  1*0  J  3.  Gouthwaite  v.  Duckworth.  H.  T.  1813.  K.  B.  12  East,  421. 

4*en'  f  **  ■W6*1*0*  ti*1  a  creditor,  having  been  jointly  concerned  with  his  debtor 
jSa^eharing  'n  a  *°reign  adventure,  in  respect  of  the  advances  on  which  the  latter  became 
losses  with  indebted  to  the  former,  the  creditor,  with  a  view  to  liquidate  his  demand, 
respect  to  agreed  with  his  debtor  to  join  with  him  in  a  similar  adventure,  of  which  he  was 
creditors;  to  nare  a  moietyy  aD<|  t0  bear  his  proportion  of  the  loss;  and  it  was  likewise 
A.,  who*  "greed  that  the  debtor  should  purchase  and  pay  for  goods  for  the  adventure, 
was  and  the  returns  should  be  made  to  the  creditor  to  go  in  liquidation  of  his  debt  ; 

indebted  to  under,  and  in  furtherance  of  his  agreement,  the  debtor  purchased  goods  for 
B.,  entered  the  adventure  on  credit ;  and  it  was  decided  by  the  Court  of  King's  Bench,  ia 
speculation  an  act*on  brought  by  the  seller  against  both  the  creditor  and  debtor,  that,  bias* 
upon  the  un'  «"ich  as  the  goods  were  purchased  in  pursuance  of  the  agreement  for  the  ad* 
deretanding  venture,  in  which  it  was  stipulated  and  arranged  that  the  creditor  was  to  have 
ithat  the       an  interest,  he  was  jointly  answerable  for  their  price. 

goods  were  for  by  A.;and  that  the  returns  should  go  in  lipuidation  of  B»s  debt,  who,  however,  has  to  bear 
to  be  paid     jjj5  proportion  of  loss ;  held  that,  he  was  liable  to  the  vendors. 

4.  Waugh  v.  Carver.  M.  T.  1763.  C.  P.  4  H.  Bl.  235. 
A.  and  B.,  ship-agents  at  different  parts,  entered  into  an  agreement  to  share, 
So  to  con-  m  certain  proportions,  the  profits  of  their  respective  commissions,  and  the  dis- 
partnership  count  on  tradesmen's  bills  employed  by  them  in  repairing  tbe  ships  consigned 
as  regards' to  them,  &c.  It  was,  however,  expressly  stipulated  between  A.  and  B.,  that 
third  per-  they  were  not  be  answerable  to  each  other's  losses.  It  was  holden,  that 
sons,  it  is  although, jwith  respect  to  each  other,  these  persons  were  not  to  be  considered 
rrthat  Ae*"*8  Partners  under  this  agreement,  yet  they  had  made  themselves  such  with  re- 
fndividuals  S*1^  to  all  persons  with  whom  either  contracted  as  ship-agent, 
should  real.  6.  Coopk  v.  Eyre.  T.  T.  1788.  C.  P.  1  H.  Bl.  37. 

!y  be  part-  A.  for  himself  and  bis  two  partners  (who  were  general  merchants)  B.  for 
Sreen  himself  and  partners  (who  were  oil  merchants),  C.  for  himself  and  son  (who  were 
them,  also  oil  merchants),jigreed  to  purchase  jointly  as  much  oil  as  they  could  pro- 
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core,  on  a  prospect  that  the  price  of  that  commodity  would  rise.     A.  waff  to**fog;fatif 
be  the  ostensible  buyer,  and  the  others  were  to  share  in  his  purchase,  at  the*6 .??*)£* 
suae  price  which  he  might  give,     A.  and  Co.  were  to  have  a  half,  B.  and  Co.  eJJESSd 
a  quarter,  and  C.  and  Co.  the  remaining  quarter.     In  pursuance  to  this  agree-  in  ebe  pur- 
ulent A.  and  Co.  ordered  ft  broker  to  buy  quantities  of  oil.     The  broker  ac- chase,  taey 
oordingiy  bought  several  ship  loads,  and,  among  the  rest,  a  ship  load  from  themn8tftl*>b* 
plaintiff.     To  some  of  the  vendors  (not  plaintiffs  in  this  action)  B.  and  Co.,  and*1^  {£■* 
C.  and  Co.,  during  the  treaty,  declared  it  to  be  a  common   concern  between  the  future 
them  and  A.  and  Co.;  but  with  respect  to  the  plaintiffs,  the  purchase  was  made  sale,  other- 
in  the  name  of  A.  and  Co.  only,  without  notice  that  the  other  defendants  bad  "i*6  tne7 
any  concern  in  it.  are  n<* 

The  majority  of  the  Court,  viz.  Heath,  J.,  Gould,  J.,  and  Lord  ElUnbor-**1*™*** 
*&gk>  C.  J.,  were  of  opinion  that  B.  and  Co.  and  C.  and  Co.  were  not  to  be 
considered  as  partners  with  A.  and  Co.,  on  the  ground  that  there  was  no  com- 
munion of  profit  and  loss.  Each  party  was  to  have  a  distinct  share  of  the 
whole :  the  one  to  have  no  interference  with  the  share  of  the  other,  but  each 
to  manage  his  share  as  he  judged  best.  The  profit  or  loss  of  the  one  might 
be  more  or  leas  than  that  of  the  other.  This  was  a  sub-contract,  by  which 
was  to  be  understood  a  contract  subordinate  to  another  contract,  made,  or  in- 
tended to  be  made,  between  the  contracting  parties  on  one  part,  or  some  of 
them,  and  a  stranger.  A.  and  Co.  were  the  only  purchasers  known  to  the  [  151  ] 
plaintiffs  ;  entire  credit  was  given  to  them  alone.  The  contracts  made  with 
the  other  merchants  were  not  admissible  evidence  in  this  case,  except  to  prove 
a  fraud,  if  the  facts  had  gone  that  length,  namely,  that  the  house  of  A.  and 
Co.  as  a  failing  bouse,  was  to  stand  forward  in  order  to  protect  the  other  de- 
fendants, who  by  such  means  might  have  the  benefit  of  the  speculation,  if  it 
proved  fortunate,  without  sustaining  any  loss  in  the  event  of  its  failing.  No 
such  evidence  bad  been  adduced :  on  the  contrary,  it  appeared,  that  the  objec- 
tion made  by  the  other  vendors  to  tne  firm  of  A.  and  Co.  was,  "  that  they 
were  unknown,  and  new  in  trade."  Wilson.  /.,  differed  in,  opinion  from  the 
rest  of  the  Court. 

6.     Savillb  v.  Robertson.  T.  T.  1792.  K.  B.  4  T.  R.  720. 

Several  persons  agreed  upon  a  maritime  adventure,  and  to  provide  a  cargo  So,  no  sob. 
of  goods,  which  should,  in  the  judgment  of  the  majority,  be  proper  for  the  8e.°*uent  ** 
voyage,  and  permission  was  given  to  the  supercargo  who  was  to  have  a  pro-  ™a  j^fi6 
portionate  profit  and  bear  an  equal  loss  with  the  M  respective  adventurers  to  the  charac* 
ship,  on  the  joint  account,  as  many  goods  as  he  might  think  fit,  such  goods  be-  ter  of,  or 
fflg  first  approved,  by  a  majority  of  the  persons  concerned  in  the  adventure,  as  f.e°<?er  him 
proper  for  the  voyage  ;  and  it  was  afterwards  agreed,  that  each  party  was  to  JJartneHn*! 
bold  no  other  share  or  proportion  in  the  adventure  than  the  amount  of  what  contract,  ii 
each  separately  ordered  and  shipped,  and  that  the  orders  given  for  the  cargo  it  clearly 
and  outfit  of  the  ship  were  to  be  separately  paid,  and  that  no  one  was  to  be  bound  appear  tha 
for  any  goods  or  stores  ordered  to  be  shipped  by  the  other  ;  and  that  the  su-  ah?a  j°?r" 
percargo   should  have  free  liberty  to  ship  what  goods  were  suitable  to  the  voy-  l^iet  at  the 
age  over  and  above  the  ship  and  outfit,  leaving  for  those  ordered  by  the  adven-  time  the 
tnrers,  and  that  the  ship  should  be  made  over  in  trust  for  the  general  concern,  contract 

Per  Cur.  If  the  supercargo  afterwards  purchased  goods,  as  part  of  the was  ma^c** 
cargo,  and  the  ship  sailed  with  the  goods  so  purchased,  he  alone  was  liable  far 
them,  and  not  his  co-adventurers  jointly  wi£h  him  ;  because,  after  the  purchase 
of  the  goods  made  by  the  several- adventurers,  there  was  still,  before  they  be- 
came joint  property,  a  further  act  to  be  done,  which  was  the  putting  them  on 
hoard  the  ship  in  which  they  had  a  common  concern  for  the  joint  adventure, 
and  until  that  further  act  was  done,  the  goods  purchased  by  each  remained  the 
separate  property  of  each  purchaser. 

7.     Rich  v.  Small.  1807.  N.  P.  1  Campb.  331.  n.  [  152  ] 

A.,  having  purchased  two  bullocks,  put  them  to  depasture  upon  the  lands  of  And  where 

*  As  where  one  person  purchases  goods  and  another  is  afterwards  permitted  to  share  in 
the  adventure,  the  latter  is  not  a  partner ;  Young  v.  Hunter,  4  Taunt.  588. 
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the  owner  B.  under  an  agreement  that*  after  they  had  been  fatted,  the  profit  to  be  made 
of  cattle  upon  the  re-sale,  above  a  certain  sum  (at  which  A.  then  valued  the  bullocks), 
a^msler*  snould  <*e  equ&tiy  divided  between  A.  &  B.  It  was  holden  that  A  &  Co. 
that  the  lat-  were  merely  partners  in  Che  profits,  and  that  this  was  a  mode  of  paying  B.  for 
ter  shall  re-  the  pasture,  consequently  A.  might  maintain  an  action  in  his  own  name  with- 
oeive  one.    out  joining  B.,  to  recover  the  price  of  the  bullocks  from  a  person  to  whom  he 

J^^Thathad  sold  them. 

came     ^^  ^r  beyond  a  named  sum,  after  being  fattened  on  hia  land,  this  create*  no  partnership, 
but  merely  a  mode  of  paying  for  the  fattening. 

8.  Dry  v.  Bosweix.   1808.  N.  P.  1  Campb.  329. 
So,  under        There  was  an  agreement  between  A.,  the  owner  of  a  lighter,  and  B.,  the 
an  agree-     man  who  actually  worked  her,  that  he  should  receive  one  half  of  the  gross  earn- 
061,1  *••      ings  for  his  labour. 

ita  owner        Lord  Ellenborougk,  C.  J.,  held  this  did  not  constitute  a  partnership  ;  but 
of  a  lighter,  s*id,  if  the  parties  had  agreed  to  divide  the  net  profits,  they  would  have  been 
and  B.,who  partners,  and  equally  liable, 
works  her,  that  B.  shall  receive  a  moiety  of  the  gross  earnings  for  his  labour ; 

9.  Dixon  v.  Cooper.  M.  T.  1768.  K.  B.  3  Wils.  40. 
Or  a  factor  Special  action  on  the  case  for  300  quarters  of  wheat  sold,  and  to  be  deli- 
receiving  Vered  to  the  defendant  at  a  certain  day  and  place,  and  the  defendant  then  and 
mission  a™"  there  to  take  and  receive  the  same  for  a  certain  price  to  be  paid  to  the  plain- 
per  centage  tiff  for  the  same  ;  but  the  defendant  not  regarding  his  contract  and  promise, 
on  the  refused  to  receive  and  pay  for  the  said  grain,  to  the  plaintiffs  damage.  Upon 
amount  of    the  general  issue,  the  case  was  tried  in  London,  and  a  verdict  was  found  for 

the  PwhU°  ***  Plaintiff-  uP°n  the  trial  one  M'»  a  factor  for  tbe  plaintiff,  who  made  the 
soUn>yhim,  contract  with  the  defendant,  and  was  to  have  one  shilling  in  the  pound  for  sel- 
instead  of  a  ilng  the  300  quarters  of  wheat,  was  the  only  witness  at  the  trial  who  proved 
a  certain  the  contract ;  and  it  being  objected  he  was  not  a  competent  witness,  as  being 
sum,  does  interested,  that  point  was  reserved  for  the  opinion  of  the  Court,  who  were,  up- 
apartner-  on  debate,  unanimously  of  opinion  that  M.  was  a  good  witness,  as  a  factor  was 
ship.*         a  go-between;  an^  might  be  a  good  witness  for  either  of  them. 

10.     Bahton  v.  Hanson.  T.  T.  1812.  O.  P.  2  Taunt.  49  ;  S.  C.  2 

Campb.  97. 
And  joint  The  proprietors  of  a  stage,  from  London  to  a  distant  place,  divide  the  road 
proprietors  jnto  different  quarters,  and  the  separate  proprietors  are' severally  owners  of  the 
°  ^153*1  h*mea9  an<*  horses  which  draw  the  coach  through  their  respective  districts,  and 
by  agree-  severally  provide  their  stabling,  food,  and  horse-keepers,  in  their  districts,  and 
ment,  made  the  gross  proceeds  are  divided  in  proportion  to  tbe  number  of  miles  ;  and  it  is 
known,com-  notorious  on  the  road  that  the  separate  proprietors  horse  the  several  stages, 
^•««M*,to  an<]  {tat  the  tradesmen  give  credit  to  the  separate  proprietors  for  all  goods 
to  horse'se-  ^1™ftne^  to  them  ;  and  there  is  no  evidence  that  purchases  made  by  this  se- 
parately the  p*r*te  proprietors  are,  upon  the  general  adjustment  of  accounts  between  all 
several  eta-  the  proprietors,  computed  as  part  of  the  general  outgoings. 
Ke8°f  *he  Per  Cur.  If  goods  delivered  to  one  of  the  proprietors  for  the  use  of  bis 
Sat  they  'M>rBe8  ty  a  ven^or»  wno  *8  the  owner  of  the  stable  where  such  horses  are  kept, 
are  not  part- an<*  receives  Part  of  the  price  of  the  goods  by  a  bill  drawn  separately  on  such 
ners  as  re.  proprietor,  and  who  expresses  his  fears  that  upon  the  failure  of  such  proprie- 
Rards  goods  tor  he  shall  lose  the  residue,  such  vendor  can  recover  only  from  the  proprietor 
furnished     ^^  whom  he  immediately  dealt. 

toeacn;  11.     Nojland  v.  Olbins.  1816.  N.  P.  1  Stark.  272. 

Though  A.,  B.,  and  C.  were  partners  as  waggoners  ;  the  partnership  was  for  the 

they  are       whole  concern  ;  but,  by  another  agreement  amongst  themselves,  they  hired  tbe 

jointly  lia-  waggon  severally,  and  provided  harness,  dtc,  for  distinct  portions  of  the  route, 
ble  to  a  pas-  r 

*  Neither  is  a  person  who  receives  from  a  trader  an  agreed  sum  m  respect  of  goods  sold 
by  his  recomendation,  as  one  shilling  per  chaldron  on  coals,  or  tbe  like,  to  be  considered  a 
partner ;  for  there  is  no  mutuality,  such  a  case  resembling  a  payment  made  to  an  agent  for 
procuring  orders,  &c,  having  no  distinct  reference  in  the  terms  of  the  agreement  to  any  par* 
ticular  coals  purchased  by  the  eoal-merohant  for  resale,  upon  which  a  third  person  may  be- 
come a  creditor  of  the  coal-merchant ;  see  4  B.  &  A.  670. 


i 
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<MWV«,  C  J.     Held,  Uiat  A.  and  B.  are  liable  for  damage  done  by  a  wag-  •enter  ot 
goner  employed  and  paid  by  C.  alone  to  a  passenger  or  person  who  sent  goods  P61"*?11  w*° 
by  the  waggon.  JJJ^* 

V.  -OF  THE  PARTNERSHIP'S  PROPERTY. 

(A)    As   TO   PERSONAL   PBOFBBTY. 

(a)  Contribution  at  outset  of  partnership,  t 
(b)  Acquired  during  partnership.  { 

(B)    As   TO  XBAL   PBOPBBTY.  H  [    154  ] 

(C)    As   TO   THE   KANAGKXENT.  § 
(D)    LIABILITY  OF. 


(a)  To  distringas.     See  ante,  tit.  Distringas* 


(o)    To  /en  facias.    See  also,  jxwt,  div.  VII.  (C)  9th. 
Eddie  v.  Danason.  E.  T.   1782.  K.  B.  2  Doug.  650.     S.  P.  Pabxbx  v.  Vic- 
tor. E.  T.  1815.  K.  B.3M.&  S.  287.  - 
The  defendant  was  partner  with  one  B.,  against  whom  a  commission  °*  ec^on*  "* 
bankruptcy  had  issued  ;  but  before  the  bankruptcy  the  plaintiff  had  sued  outagaingt  one 
execution  on  a  bond  of  the  defendant's  for  7002.,  and  the  sheriff  had  levied  of  two  part- 
on  the  partnership  effects.     B.'s  assignee  obtained  this  rule  to  show  cause  ners,  the 
why  the  sheriff  should  not  pay  them  a  moiety  of  the  money  arising  from  the  Partnership 
sale  of  the  goods  so  taken  in  execution,  upon  an  affidavit  of  B.'s  that  he  waslakenand 
entitled  to  an  ecjual  share  of  the  partnership  effects,  as  partner  with  D.     The  sold,  the 
plaintiff's  affidavit,  on  showing  cause,  denied  that  B.  had  an  equal  share  in  Court  will 

*  Bat  a  liability  as  partners  may  be  waived  by  giving  credit  to,  or  contracting  with,  any 
individual  member ;  2  Campb.  51  ;  3  B.  &  A.  89.  n. 

t  Partners  having  a  unity,  though  not  an  entirety,  of  interest  in  all  the  stock  in  trade  of 
the  partnership,  and  their  title  being  undivided,  they  have  the  same  species  of  interest 
therem,  whether  each  individual  member  contributes  exactly  in  the  same  proportion  or  not ; 
but  their  several  degrees  of  interest  must  be  regulated  according  to  the  stipulated  propor- 
tions, and  the  different  conditions  of,  and  agreements  under,  which  the  partnership  is  form- 
ad  ;  2  Bla.  Com.  188. 

t  This  unity  of  interest  extends  not  only  to  such  particular  stock  as  may  be  brought  into 
the  partnership  at  the  time  of  its  formation,  but  on  all  such  as  may  at  any  time  arise  in  the 
eobpartnership's  dealings  from  the  time  of  its  formation,  Anon.  2  Yes.  629 ;  16  Yes.  49 ; 
bat  the  quantum  allowed  to  each  partner  of  this  acquired  property  must  be  governed  in  the 
same  manner  as  in  the  above-mentioned  method,  in  the  case  of  stock  contributed  at  the  out. 
set  of  the  partnership,  see  Watson,  3;  however,  to  whatever  share  of  these  profits  or  stock 
m  party  may  be  entitled,  or  in  whatever  sum  the  firm  may  oe  indebted  to  him,  be  has  no 
exclusive  right  to  enjoy  or  receive  it  until  a  balance  of  accounts  be  struck  between  him  and 
bis  feUow partners;  see  1  Yes.  242;  Cowp.  449,471;  Watson,  66;  2  Campb.  45  ;  11  Yes. 
49. 

B  When  real  property  is  held  or  purchased  for  the  purpose  of  a  partnership  concern,  the 
partners  are,  to  all  beneficial  intents,  tenants  in  common  thereof,  without  regard  to  the  form 
ef  the  conveyance,  the  individual  to  whom  it  is  made,  or  the  length  of  time  for  which  the 
interest  is  to  enure.  Courts  of  law,  it  is  true,  must  look  to  the  legal  estate  ;  they  will  con* 
aider  the  survivor  of  two  joint  tenants  as  invariably  entitled  to  the  whole  by  survivorship; 
and  if  lands  are  conveyed  to  one  of  several  partners,  they  will  invest  him  with  all  the  right 
of  a  tenant  in  severalty,  excluding  from  their  attention  the  fund  from  which  such  lands  were 
bought  and  the  object  of  the  purchases ;  but  courts  of  equity,  unfettered  by  technical  rules, 
seek  to  effectuate  the  intention  of  the  parties,  and  are  guided  by  the  justice  of  each  particular 
case ;  they  therefore  conceive  that  there  is  a  tenancy  in  common  between  partners  of  real 
property,  and  they  decree  the  person  in  whom  the  legal  estate  is  vested  to  be  a  trustee  for 
those  beneficially  interested;  3 P.  Wms.  158;  1  Inst.  182;  1  Yern.  217;  2  Lev.  188,  228 ; 
1  Yes.  433;  3  Yes.  696;  5  Yes.  308;  7  Yes.  453;  3  Bro.  199;  9  Yes.  500;  1  Stark.  181. 
fiat,  though  the  general  rule  is,  that  estates  purchased  out  of  the  partnership  fund  shall  be- 
long  to  all  the  partners,  as  tenants  in  common,  even  if  conveyed  to  one  only;  yet  it  will  be 
otherwise  if  there  be  an  express  agreement  that  the  estates  shall  be  the  partner's  to  whom 
they  are  conveyed,  and  that  he  shall  be  a  debtor  to  the  partnership  for  the  money. 

4  The  general  duty  of  a  partner  is,  to  observe  at  all  times  and  in  all  transactions  the  inter- 
est and  welfare  of  the  partnership,  by  acting  honestly  and  uprightly,  and  as  a  prudent  man 
would  conduct  his  own  affairs.  If  there  has  been  no  express  stipulation  between  them,  a 
majority  must  decide  as  to  the  disposal  of  such  property ;  or,  if  no  majority  can  be  obtained 
to  decide  as  to  such  disposal,  or  tbore  are  but  two  partners  in  the  firm,  one  or  mere  partners 
may  manage  the  concern  as  they  think  fit,  provided  it  be  within  the  rules  of  good  frith,  and 
warranted  by  the  circumstances  of  the  case. 

vol.  xiir.  H 
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order  the    the  partnership  effects,  and  that  he  had  embezzled  the  joint  stock  to  a  conri 
sheriff  to^  derable  amount. 

Sriotherhis     The  court  directed  that  it  should  be  referred  to  the  Master  to  take  an  ac- 
f  165  1    c°unt  of  the  share  of  the  partnership  effects  to  which  B.  was  entitled;  and 
share,  to  be  that  the  sheriff  should  pay  a  part  of  the  money  levied  equal  to  the  amount  of 
ascertained  such  share  to  the  assignees, 
by  the  Mas-  (c)   To  tztent9m 

ter>  Rex  v.  Sanderson.  E.  T.  1810.  Ex.  Weightw.  60. 

Under  an         This  case  came  on  to  be  argued  on  demurrer  to  a  plea  in  extent,  and  the 
extent  a.     point  for  the  decision  of  the  Court  was,  whether  the  crown  could  for  the  debt 
gainst  one  of  one  partner,  take  out  of  the  hands  of  the  assignees  of  all  the  partners,  the 
partner,  the  snare  0f  that  one,  the  whole  being  insufficient  to  discharge  the  partnership 
only  take     debts.     That  an  act  of  bankruptcy  had  been  committed  by  the  parties  pre- 
the  separate  viously  to  the  teste  of  the  writ  of  extent  (June  the  18'h,   1806);  that  the 
interest  of   commission  of  bankruptcy  and  the  assignment  of  the  partnership  effects  to  the 
that  part,    defendants  were  subsequent  to  the  teste  of  the  extent,  but  prior  to  the  inquisi- 
tion, the  commission  being  dated  June  the  19th,  the  assignment  July  the  6th, 
and  the  inquisition  August  the  12th  ;  the  teste  of  the  scire  facias  was  the  4th 
of  February,  1807.     It  was  also  admitted  that  the  debts  of  the  partnership  ex- 
ceeded the  effects  and  credits. 

The  judgment  of  the  Court  was  this  day  delivered  by  Macdcnald,  C.  B. 
It  appears  from  the  pleadings  in  this  case,  that  the  writ  of  extent  against  two 
of  the  partners  is  sued  the  day  before  the  commission  of  bankruptcy  against 
the  partnership  ;  that  the  effects  were  assigned  to  the  defendants  in  trust  for 
the  creditors,  previously  to  the  taking  of  the  inquisition  ;  and  that  the  defen- 
dants, having  possessed  themselves  of  the  goods  and  chattels  of  the  bankrupts 
as  such  assignees,  sold  the  same,  that  the  debts  proved  under  the  commission 
amount  to  16,303Z.  6s.  and  the  estate,  debts,  and  effects  of  the  bankrupts, 
including  the  said  goods  and  chattels,  amount  only  to  the  snm  of  12,8171.  16s. 
lOdL  Under  these  circumstances  it  is  said  on  the  part  of  the  crown,  that  the 
goods  being  sold,  the  king  is  to  be  satisfied  of  his  debts.  On  the  other  hand 
it  is  said,  that  the  king  can  only  take  what  bis  debtor  could  have  taken,  and 
that  the  debts  due  by  the  partnership  are  first  to  be  taken  out.  The  conver- 
sion of  the  goods  into  money  makes  no  difference  in  the  present  case ;  the 
question  here  is,  whether  the  crown  is  to  be  paid  a  debt  due  from  two  of  the 
[  166  ]  partners  at  the  expense  of  the  whole  partnership.  In  cases  of  execution  by 
a  subject,  it  is  generally  settled  that  the  whole  must  be  taken  in  execution  and 
sold,  and  the  purchaser  becomes  a  partner  in  common  with  the  other  partners* 
The  sheriff  can  only  sell  the  interests  of  the  party,  not  the  effects  themselves. 
Can  the  crown,  by  extent,  do  more  ?  We  are  of  opinion  that  it  cannot.  It  is 
not  just  to  argue  this  as  a  case  of  prerogative  preference,  for  the  preference 
is  admitted  ;  and  the  only  question  is  upon  what  that  preference  operates  ? 
We  think  upon  what  the  partner  himself  had. 


VI.  OF  THE  AUTHORITY  OF  ONE  PARTNER  TO  BIND  THE 
FIRM,  AND  OF  THE  RESPONSIBILITY  OF  PARTNERS  FOR 

EACH  OTHER. 

*  Or  give  time  to  the  sheriff  to  make  his  return,  bo  as  to  enable  the  partnership  to  obtain 
an  account  in  equity,  Parker  v.  Pestor,  3  D.  <fe  R.  288. 

t  The  Court  will  not  grant  an  amoveas  manus  to  remove  the  king's  hands  from  partnership 
property,  seized  under  an  extent  against  one  of  the  firm  in  the  first  instance.  The  course 
is  to  apply  for  a  reference  to  the  deputy  remembrancer,  and  that  he  may  report  an  account 
of  the  joint  and  separate  property,  when  an  anumeas  maims  may  be  obtained  by  consent,  on 
giving  security ;  Rex  v.  Rock,  2  Price,  198. 

If  one  of  several  partners  is  concerned  in  smuggling  on  account  of  the  co-partnership 
trade,  the  crown  may  come  against  any  one  of  the  partners  for  the  whole  penalty,  it  being 
in  the  nature  of  a  tort,  and  not  of  a  contract ;  just  as  in  case  of  a  tort,  a  subject  might  come 
upon  any  one  concerned  in  the  tort.  So,  in  a  case  (Bumb.  97)  in  which  wines  were  im- 
ported and  entered  at  the  custom-house  by  one  partner  for  himself  and  the  firm,  and  by 
a  wrong  entry  in  the  books  the  crown  was  defrauded  of  a  part  of  the  duty,  it  was  held,  on 
an  information  being  brought  for  the  deficiency,  that  though  the  importation  and  entry  were 
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(A)  In  gxnsbal.  * 

(B)  In  particular. 

Nichols  ▼.  Dondeby.  1816.  N*  P.  I  Stark.  81.  S.  P.  Grant  y.  Jenkins.  V*b  mdml* 

1793.  N.  P.  Peake,  203.  "££*  one 

Lord  EUenborougk,  C.  J.,  said  that,  after  prima  facie  evidence  of  a  part-  binds  his 
nership,  the  declaration  of  one  partner  is  evidence  against  both.  co-partner.f 

See  1  Taunt.  104. 

2.     J aggers  v.  Bennys.  1815.  N.  P.  1  Stark.  64.  [  167  1 

Per  Lord  EUenborougk,  C.  J.     An  admission  by  a  partner  as  to  a  subject  As  regards 
not  of  co-partnership,  but  of  co-ownership,  is  not  binding  on  his  co-partner.  Partnership 
(&)  As  to  bankrupts. \     (c)  By  bills  of  exchange  and  promisory  notes.       tions*0" 

1.     By  one  in  name  of  the  firm. 
1.     Mason  v.  Rumsey.  1808.  N.  P.  1  Campb.  384. 
A  bill  was  drawn  on  R.  and  Co.,  and  T.  R.  jun.  wrote  upon  it,  "  Accepted,  If  one  part. 
T.  R.  sen.'*     The  present  action  was  defended  by  T.  R.  jun.,  who  contended*©*  accept, 
that,  even  if  be  were  a  partner  (which  he  denied,)   this  acceptance  would  not  jrmw*  or,HJ; 
bind  him.  •    ta  name 

Lord  EUenboroughj  to  the  jury.     If  the  defendants  were  partners,  they  0f  the  firm, 
were  both  bound  by  this  acceptance.     He  said,  the  word  "  accepted,'9  alone,  such  act 

made  by  a  single  partner,  yet  all  the  persons  who  composed  the  firm  at  the  time  of  the  im- 
portation were  liable  for  the  whole  to  the  crown. 

*  It  is  an  universal  principal,  that  partners,  whether  actual,  ostensible,  or  dormant,  are 
bound  by  the  act  of  their  co-partner,  made  in  tbe  course  of,  and  reference  to,  the  partner. 
amp  business,  and  in  the  regular  course  of  dealing  by  the  firm  ;  and  though  the  general 
rule  of  law  is,  that  no  one  is  liable  upon  any  contract  except  such  as  are  privy  to  it,  yet  this 
is  not  contravened  by  the  liability  of  partners,  as  they  may  be  imagined  virtually  present  at 
and  sanctioning  the  proceedings  they  singly  enter  into  in  the  course  of  trade,  or,  as  such 
▼ested  with  a  power  enabling  them  to  act  at  once  as  principles  and  as  the  authorized  agent 
of  their  co-partnerships, 

t And  before  9  Geo.  4.  (abridged  ante,  tit.  Limitation,  Stat,  of,)  which  requires  the  promise,  to 
take  the  case  out  of  the  statute,  to  be  in  writing,  an  acknowledgment  by  one  of  several 
drawers  of  a  joint  and  several  promissory  note  took  the  case  out  of  the  statute  of  limitations, 
as  against  any  one  of  the  other  drawers  in  a  separate  action  on  the  note  against  him.  And 
in  an  action  against  A.  on  the  joint  and  several  promissory  note  of  himself  and  B.,  to  take 
the  case  out  of  the  statute  it  was  enough  to  give  in  evidence  a  letter  written  by  A.  to  B. 
within  six  years,  desiring  him  to  settle  the  matter :  3  Camp.  32.  But  the  acknowledgment 
of  one  partner,  to  bind  the  other,  must  in  such  case  have  been  clear  and  explicit,  and  there- 
lore  it  was  not  sufficient  to  take  a  case  of  the  statute  of  limitations,  in  an  action  on  a  pro. 
missory  note,  to  show  a  payment  by  a  joint  maker  of  the  note  to  the  payee  within  six  years, 
so  as  to  throw  upon  the  defendants  the  obligation  of  proving  that  the  payment  was  not 
made  on  account  of  the  note  ;  1  Stark.  488.  Even  a  payment  of  a  dividend  within  six 
years  before  action  is  brought  by  the  assignees  of  some  of  the  makers  of  a  joint  and 
several  note  who  had  become  bankrupt,  had  been  held  to  take  the  case  out  of  the  statute 
against  the  other ;  13  East,  499.  But  where  one  of  two  joint  drawers  of  a  bill  of  exchange 
became  bankrupt,  and  under  his  commission  the  indorsees  proved  a  debt  (beyond  the 
amount  of  the  bill)  for  goods  sold,  and  they  exhibited  the  bill  as  a  security  they  then  held  for 
the  said  debt,  and  afterwards  received  a  dividend,  it  was  holden,  in  an  action  by  the  indor- 
sees against  the  insolvent  partner,  that  the  statute  of  limitations,  was  a  good  defence,  al- 
though a  dividend  had  been  paid  within  six  years,  inasmuch  as  the  proof  was  for  goods  sold, 
and  the  payment  of  the  dividend  did  not  amount  to  an  actual  or  virtual  acknowledgment 
that  there  was  any  money  due  on  the  bill.  And  in  a  recent  case  in  an  action  against  a 
firm  on  a  bill  accepted  by  one  of  them,  in  the  joint  name,  it  was  decided  that  the  admissions 
of  the  acceptor,  in  his  answer  filed  to  a  bill  in  equity  against  him,  were  not  receivable  in 
evidence  against  the  rest. 

X  Although  a  commission  of  bankruptcy,  which  purports  to  issue  on  the  petition  of  one 
only  of  two  partners,  cannot  be  supported,  Meux  v.  Humphreys,  8.  T.  R.  25;  1  N.  R.  306 ; 
yet,  if  the  commission  itself  profess  to  have  been  awarded  at  the  instance  of  all  the  part- 
ners, it  will  be  valid,  notwithstanding  the  affidavit  grounding  it,  and  the  bond  to  the  Lord 
Chancellor,  were  made  and  executed  by  one  partner  only  on  the  behalf  of  the  firm.  One 
partner  may  also  prove  a  joint  debt  under  the  commission,  or  singly  vote  in  the  choice  of 
assignees ;  or  he  may,  by  a  power  of  attorney,  executed  by  himself  on  the  behalf  of  the 
firm,  authorize  a  third  person  to  represent  and  act  for  the  partnership  in  these  respects ;  14 
Yes.  597.  So,  one  partner,  without  consulting  the  other  members  of  the  firm,  may  sign 
a  bankrupt's  certificate,  either  during  the  continuance  of  the  partnership  or  after  dissolu- 
tion, upon  a  debt  proved  during  the  subsistence  of  the  partnership ;  see  Rose,  2.  In  fact, 
to  moat  important  purposes,  the  act  of  one  partner  is,  in  banktuptcy,  to  be  considered  as 
the  act  of  all. 
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will  render  would  have  been  sufficient ;  and  that  the  effect  could  not  be  altered  by  the  ad- 

aU  ^r  M^idition  of  "  T-  R*  sen'"  The  Jury  fouBd  for  the  Plaintiff  5  and» on  motion  af- 
ners  liable.  tcrwardg  for  a  new  trial  on  y^  groun(j,  the  Court  held  the  Chief  Justice's 

direction  right,  and  refused  a  rule. 
[  158  ]    2.     Pinckkey  v.  Hail.  E.  T.  1696.  K.  B.  1  Ld.  Raym.  175 ;  S.  C.  1  Salk. 

126. 
It  h     b  ^  tne  custom  °f  England,  where  there  are  two  joint  traders,  and  one  ac- 

saidit  cepts,  it  was  holden*that  it  should  be  expressed  that  he  does  it  for  himself  and 

should  be     partner,  or  subscribe  both  names* 

expressed,   that  he  does  so  "  for  himself  and  partner,1*  or  subscribe  both  names  ;t 
But  a  note    3.     Galway  v.  Matthews.     1808.  N.  ?.  1  Campb.  403;  S.   C.  10  East, 
by  one,  im-  264.  but  not  S.  P. 

poring  to        This  was  action  against  the  defendants,  as  surviving  partners  of  T.  W.,  on 
mv  bind     a  note  ('1>&wn  tnus : — "  Sixty  days  after  date,  I  pay  Lord  Viscount  G.,  or  or- 
"the  firm,"der,  200Z.  value  recived.     For  J.  M.,  T.  W.,  and  T.  S.     Signed  J.  M." 
though  it  Lord  EUenborough,  C  JT.,  held  that  the  firm  were  bound, 

begin  "I  4.     Emly  v.  Lye.  M.  T.  1816.  K.  B.  15  East,  7. 

promise.'?  ^  l>ill  was  drawn  by  one  member  of  a  firm,  and  remitted  to  their  agent, 
who  was  in  the  habit  of  receiving  bills  from  his  employers,  some  drawn  in  the 
name  of  the  firm,  and  some  by  the  sepaiate  members  of  the  firm,  and  the  bill 
Though,  BO  remitted  was  taken  by  the  agent  to  a  banker's  who  discounted  it  upon  the 
where  one  supposition  that  it  was  drawn  on  the  partnership  account,  and  the  proceeds  of 
of  two  the  bill  were  remitted  by  the  agent  to  the  partnership  account,  and  the  dLs- 
P8™/*..  count  allowed  to  him  in  his  account  with  the  partnership.  In  an  action  by  the 
in  Us  own   banker  against  the  firm, 

name,  and  The  Court  held,  that  it  could  not  lie  either  upon  the  bill  or  on  the  general 
applied  the  assumpsit, 

proceeds  to  the  partnership  account,  it  was  held,  that  the  party  so  advancing  the  money,  had  no  reme- 
dy against  the  partnership. 
£  159  ]  5.     Denton  v.  Rodie.  1809.  N.  P.  3  Campb.  493. 

Though  in  a  One  of  several  partners  in  America,  with  the  privity  of  the  others,  drew 
Lord  Ellen-  *"^s  m  n'8  own  Dame>  *n  ^avor  of  persons  who  advanced  him  the  amount, 
borough,  C.  which  he  applied  to  the  use  of  the  partnership.  The  question  was,  whether 
J.,  held  that  the  firm  were  liable. 

a  different  Per  Lord  EMeribofough.  I  think  this  case  is  distinguished  from  Emly  v. 
ed  whmh  ^^  anie  168#  **ere  *  conceive  *he  partner  in  America  had  authority  from 
appeared  ^*e  two  others  to  raise  money  for  the  use  of  the  firm,  and  money  was  accord- 
that  all  the  ingly  raised  from  the  plaintiff  upon  these  bills  in  pursuance  of  such  authority. 

*To  a  bona  fide  holder,  although  the  other  partners  were  ignorant  of  the  transactions, 
and  were  even  intentionally  defrauded  by  their  partner,  1  Salk.  126 ;  Ld.  Raym.  175 ;  Ld. 
Raym.  1484;  1  Salk.  992;  by  entering  into  the  partnership  each  party  reposes  confidence 
in  the  other,  and  constitutes  him  his  general  agent,  as  to  all  the  partnership  concerns;  and 
it  would  be  a  great  impediment  to  commerce,  if,  in  the  ordinary  transactions  of  their  trade, 
it  were  necessary  that  the  actual  consent  of  each  partner  should  be  obtained,  or  that  it 
ahoidd  he  ascestained  that  the  transaction  was  really  for  the  benefit  of  the  firm ;  hence  the 
act  of  one,  when  it  has  the  appearance  of  being  on  behalf  of  the  firm,  is  considered  as  the 
act  of  the  rest ;  and  whenever  a  bill  is  drawn,  accepted,  or  indorsed  by  one  of  several  partners, 
as  on  behalf  of  the  firm,  during  the  existence  of  the  partnership,  and  it  gets  into  the  hands 
of  a  bona  fide  holder,  the  partners  are  liable  to  him,  though  in  truth  one  party  only  negotiated 
the  bill  for  his  own  particular  benefit,  without  the  consent  of  his  co-partners.  If  a  factor 
of  an  incorporate  company  draw  a  bill  on  such  company,  and  one  member  accept  it,  the 
acceptance  will  not  bind  the  company,  because  it  is  a  private  act  of  the  company ;  and,  on 
*he  same  principle,  if  several  persons,  each  in  his  individual  capacity,  employ  one  factor, 
and  he  draw  a  bill  on  all  of  them,  and  one  accept  it,  the  acceptance  will  not  bind  the  rest. 

tThough  it  has  been  recently  determined  that  where  a  bill  is  drawn  upon  a  firm,  and  ac- 
cepted by  one  partner  only  in  his  name,  it  will  bind  the  firm ;  see  1  Salk.  236 ;  Ld.  Raym. 
175 ;  Doug.  653;  Ld.  Raym.  1484;  7  T.  R.  156. 

JThough  if  a  note  appear  on  the  face  of  it  to  be  the  separate  note  of  A.  only,  it  cannot  be 
declared  on  as  the  joint  note  of  A  A  B.,  though  given  to  secure  a  debt  for  which  both  were 
liable ;  Siffkin  v.  Walker,  2  Campb.  308.  And  if  a  bill  be  directed  unto  two  or  more  per- 
sons in  these  terms,  "  To  Mr.  R.  A.  and  I.  B.  merchants  in  London  ;n  in  this  case,  both  A. 
and  F.  ought  to  accept  the  bill,  and  that  if  one  refuse,  the  bill  must  be  protested  for  want  of 
acceptance  ;  see  Doug.  653 ;  Bayl.  24. 
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The  trumctioa  is  •  loan  rather  than  a  discount.    I.  B.  C.  was  sent  out  to  partners 
America  to  manage  the  business  of  the  house  there,  and  to  procure  homeward  hadu  b^Ua^ 
investment  from  this  country,  but  he  did  not  form  an  adequate  fund  for  that  De  issued 
purpose.     He  says  himself  that  he  had  a  carte  blanche  as  to  the  means  he  should  for  the  pur- 
adopt ;  he  accordingly  raises  money,  for  which  he  gives,  as  a  security,  bills  of  pom  of  rais- 
exchange,  drawn  in  his  own  name  upon  the  house.     They  know  and  recog-™*?0^?? 
nise  this  mode  of  dealing.     They  regularly  accept  and  pay  the  bills  drawn  till         e 
the  time  of  that  failure.     Therefore,  although  I  cannot  say  they  are  jointly  lia- 
ble upon  the  accepted  bill,  I  think  they  are  jointly  indebted  to  the  same  amount, 
as  for  money  lent,  or  money  had  and  received.     It  was  then  suggested  that  the 
plaintiffs,  upon  this  supposition,  could  not  claim  interest ;  but  Lord  Ellenbo- 
romgh  thought,  that  from  the  cowse  of  dealing  the  plaintiffs  were  entitled  to 
interest,  although  they  did  not  recover  upon  the  written  securities. — Verdict 
accordingly. 
6.    Eras  v.  East  India  Company.  T.  T.  1761.  K.  B.  2  Burr.  1216  ;  S.  G. 

1  Ban.  295.  S.  P.  Cabjucx  v.  Vakbno.  H.  T.  1783.  K.  B.  Doug.  653.  n. 

Two  persons,  who  were  not  general  partners,  drew  a  bill  on  A.  B.,  payable  If  a  WH  it 
to  their  order,  and  separately  signed  it,  not  in  the  name  of  any  supposed  firm  P*7*ble  » 
and  only  one  of  them  indorsed  it  with  his  own  name.     In  an  action  at  the  suit  "*™  «J*T* 

.    ■  a     t>       i_  Bona  nor   in 

of  an  indorsee  against  A.  15.,  the  acceptor,  partnership, 

Lord  Mansfidd,  on  a  new  trial,  admitted  evidence  to  prove  that  by  the  uni-  the  right  to 
venal  usage   and  understanding  of  all  the  merchants  and  bankers  in  London,  transfer  is 
the  indorsement  was  bad,  because  not  signed  by  both  the  payees,  and  accord-  J?  aU  i  ***** 
ingly  the  defendant  had  a  verdict ;  notwithstanding,  it  was  insisted,  that  the  nn  md0rse- 
validity  of  the  indorsement  was  a  question  of  law  ;  and  although  the  Court  of  ment  by  and 
Ring's  Bench,  on  the  motion  for  a  new  trial,  had  previously  declared  their  in  the  name 
opinion  in  the  same  cause,  that  when  a  bill  goes  out  into  the  world  the  persons  of  °fne  on*y 
to  whom  it  is  negociated  are  to  collect  the  state  and  relation  of  the  parties  from  ^tie  onthe 
the  bill  itself ;  and  if  they  appear  on  the  bill  as  partners,  it  would  be  of  less  indorsee, 
public  detriment  to  subject  them  to  the  inconvenience  of  being  treated  as  such, 
than  to  permit  them  to  deny  that  they  are  so,  and  that  persons  by  making  a 
bill  payable  to  their  order,  render  themselves  partners  as  to  their  transaction. 
2.     Effect  of  fraud,  and  stipulation  restraining  each  other  from  using  name   [  160  1 

of  the  form. 
1.  Grant  v.  Hawxks.  1817.  Cited  Chitty  on  Bills,  31.  6th  Edit. 

Action  against  the  several  defendants,  as  partners  in  the  Batterly  Company,  A  bill  made 
and  as  acceptors  of  a  bill  at  the  suit  of  the  plaintiff,  as  indorsee.     The  defend-  b?  ODe  m 
ants  having  proved  that,  by  the  articles  of  the  company,  the  members  were  jj£  J|™e  £j 
prohibited  from  circulating  any  bills  or  notes,  between 

Lord  EUenborough  said  :  an  indorsee  may  recover  on  a  bill  against  partners  them  and 
in  a  concern,  though  the  drawing  or  accepting  were  contrary  to  agreement  «*  innocent 
between  them,  and  by  one  of  the  partners  in  fraud  of  the  rest ;  but  then  the  J\o1^ r\ 
indorsee  must  show  that  he  gave  value.  partnership 

2.     RroiKY  v.  Taylok.  M.  T.  1814.  K.  B.  13  East,  175.  though  the ' 

The  plaintiffs,  in  November,   1806,  sold  a  cargo  of  coals  to  Ewbank  for  partner  ma. 
342.  1  !#.,  and  Ewbank,  in  May  following,  gave  them  51.  in  part  payment,  and  kin? J*  "j** 
a  promissory  note  for  the  balance.     This  note  was  dishonored,  and  in  pay-fa^,1  draw. 
ment  of  this  balance,  Ewbank,  on  the   17th  of  November,   1807,  gave  the  mg  biiie ;»  " 
plaintiffi?  a  bill  for  402.,  dated  the  20th  of  October,  1807,  drawn  and  indorsed  and  though 
by  him  in  the  partnership  name,  and  accepted  by  the  defendants.     The  bill  was the  P**- 
drawn  and  indorsed,  and  accepted,  before  it  was  produced  to  the  plaintiffs  ; ner'8  bjr  ^ 
and  it  did  not  appear  that  they  knew  that  it  had  been  drawn  and  indorsed  by  on  ^e  part_ 
Ewbank.     Ewbank  afterwards  applied  to  the  plaintiffs  for  the  difference  be-  nership ; 
tween  the  balance  due  and  the  402.,  but  they  refused  to  pay  it,  and  payment  of 
the  note.     The  bill  was  dishonored,  and  the  plaintiffs  in  their  account,  debited 
Ewbank  for  the  amount.    Ord  and  Ewbank  afterwards  became  bankrupts  ;  and 

*  And  though  at  law  the  executor  of  a  deceased  partner  cannot  be  sued,  yet  in  equity 
the  amount  of  a  bill  issued  in  the  firm,  though  in  fraud  of  the  deceased  partner,  will  be 
recordable  from  such  executor  by  a  bsmfiie  holder. 
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the  plaintiff  now  sued  the  defendant  as  acceptor.  A  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  of  King's  Bench,  on  a  case 
stating  these  facts. 

The  Court  held,  that  in  this  case,  there  being  no  evidence  of  covin  between 
the  plaintiff  and  Ewbank  to  defraud  Ord,  and  no  such  gross  negligence  on  the 
part  of  the  plaintiff,  in  not  inquiring  whether  Ewbank  had  authority  to  trans- 
fer the  bill,  as  to  render  the  transaction  fraudulent,  the  plaintiffe  were  entitled 
to  recover ;  and  they  held  that  Ord  or  Ewbank  might  have  been  called  to  dis- 
prove Ewbank's  authority.  The  plaintiffs  had  judgment  for  the  amount  of 
Ewbank's  debt. 

3.     Galway  v.  Mathew.  E.  T.  1811.  K.  B.  10  East,  264. 

But  such  The  defendant  and  Whitehouse  (since  deceased)   were  in  partnership  as 

b   (hh  n0t  Drewers*     Matbew  applied  to  the  plaintiff  to  lend  his  acceptance  for  2001., 

f  161  1    to  enau^e  mm  t°  Pay  excise  duties  due  from  the  house,  and  promised,  in  return, 

partnership  to  <Pve  the  note  °f  *ne  firm,  payable  four  days  before  the  acceptance.     The 

as  to  per.     plaintiff  gave  his  acceptance,  and  Mathew  drew  the  note,  and  signed  it  for  hirn- 

sons  who     self  and  partners.     He  then  got  the  acceptance  discounted,  and  applied  1802. 

knew  the     jn  payment  of  partnership  debts,  reserving  the  rest  to  himself.     The  plaintiff, 

thorny*       after  Wbitehouse's  death,  was  obliged  to  take  up  his  acceptance,  and  now  sued 

the  defendants  on  the  note.     Mathew  suffered  judgment  by  default ;  but  Smith- 

s  son  proved  that  the  plaintiff,  before  he  took  the  note,  had*  received  notice  of  an 

advertisement  by  him,  warning  persons  not  to  trust  Mathew  £on  his  account, 

and  that  he  would  no  longer  be  liable  for  drafts  drawn  by  the  other  parties  on 

the  partnership  account ;  and  Lord  Ellenborough  held,  that  the  plaintiff  having 

taken  the  note  after  such  warning,  could  not  recover,  and  therefore  nonsuited 

him  ;  and  on  motion  to  set  aside  the  nonsuit, 

The  Court  held  it  right,  and  refused  a  rule. 

4.  Arden  v.  Sharp.  1797.  N.  P.  2  Esp.  623. 
However,        Qne  parmer  pUt  toe  name  of  the  firm  to  a  bill  of  exchange ;  but  A.  B.f 
indorsee      at  wno8e  request  it  was  done,  knew  it  was  not  on  the  partnership  account,  nor 
may  sue,     for  their  benefit,  but  was  the  act  of  the  one  partner  only.     In  an  action  against 
the  firm  by  A.  B., 

Lord  Kenyan,  C.  «/.,  said,  he  could  not  maintain  it ;  alUer  by  an  innocent 
indorsee. 

5.  Siierriff  v.  Wixks.  M.  T.  1801.  K.  B.  1  East  Rep.  48. 
Though  the  B.  and  W.,  who  were  then  partners,  became  indebted  to  the  plaintiff  for 
original  ere-  goods  sold  and  delivered.  R.  became  a  partner  with  B.  and  W.  in  April,  1796, 
not!be?II~  an<*  c°ntinued  so  until  the  8th  of  November  following,  when  the  partnership 
cause  it  is  a wa8  dissolved.  On  the  5th  of  November,  1 796,  the  plaintiff  drew  on  the 
fraud.  partnership  for  the  amount  of  their  demand  against  B.   and  W.,  and  B.  ac- 

cepted the  bill  in  the  partnership  firm.  The  plaintiff  now  sued  the  partner- 
ship upon  this  acceptance.  B.  and  R.  were  outlawed,  and  W.  pleaded  the 
general  issue.  A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion  of 
the  Court. 

Lord  Kenyan  said :  he  did  not  know  how  the  case  came  to  be  reserved,  aa 
he  had  repeatedly  decided  the  same  question  at  the  sittings,  the  propriety  of 
which  decisions  had  never  been  canvassed.  He  said,  the  consideration  of  the 
bill  was  goods  sold  to  B.  and  W.  only,  when  R.  was  not  a  partner.  Then 
the  plaintiff  knowing  this,  draws  the  bill  on  the  three  partners,  and  knowingly 
takes  an  acceptance  from  one  of  them  to  bind  the  other  two,  one  of  whom, 
R.,  had  no  concern  with  the  matter,  and  was  no  debtor  of  their's,  no  assent 
or  knowledge  on  his  part  being  found.  The  transaction  is  fraudulent  on  the 
face  of  it.  The  other  judges  concurred. — Postea  to  the  defendant 
[  162  ]  6.  Hope  v.  East.  M.  T.  1774.  K.  B.  Cited  1  East,  53. 

And  the  ta-      Fordyce  traded  on  his  separate  account  as  well  as  in  partnership  with  oth- 

king  the  in- 

*  Though  a  subsequent  approbation  by  all  the  partners  raises  an  inference  of  their  previ- 
ous authority  having  been  given  to  the  particular  partner  to  sign  the  partnership  name  to  a 
bill,  or  to  negotiate  it,  and  will  make  them  liable  in  a  transaction,  where  they  would  not 
have  been  chargeable  without  such  subsequent  assent ;  see  1  Mont.  622  j  2  B.  &  A.  673. 


PARTNERS.— By  BiU*  and  Note*.  113 

en,  and  being  indebted  to  H.  on  his  separate  account,  gave  him  a  general  strumeat 
guarantee  in  the  partnership  name  for  his  own  debt.  t^firnTin 

Lord    Mansfield  left  it  to  the  jury,  whether  the  taking  of  a  guarantee  nis  own 
were,  in  respect  to  the  partners,  a  fair  transaction,  or  covinous,  with  sufficient  handwriting 
notice  to  the  plaintiff  of  the  injustice  and  breach  of  trust  Fordyce  was  guilty  raises  a  pre- 
of  in  giving  the  guarantee.     The  jury  found  for  the  defendant.  sumption  of 

7.  Ghkn.  v.  Deakin.  1818.  N.  P.  2  Stark.  348.  in  such 

H.  owed  G.  money,  and  gave  him  a  draft   for  the  amount  in  the  name  of  cases,  if  an 

himself  and  his  own  two  partners,  D.  and  B.     Neither  D.  or  B.  knew  of  the  action  be 

giving  this  draft,  nor  had  this  been  done  with  their  concurrence.     G.  was  not.0/0^^  by 

^apprised  that  the  other  partners  were  ignorant  of  the  transaction,  and  it  was    ®  J!!!£ 
*■    ,.       »vi      i»i  *•*■■•,  ••  i  «i  creditor, 

urged  that  D.  should  have  given  notice  of  his  intention  to  dispute  the  consul-  notice  need 

eration.  not  be  given 

Sedper  Lord  EUenborough.     The  transaction  is  intrinsically  notice.     One  him  that  the 
partner  has  no  right  to  bind  another  without  his  knowledge,  by  drawing  in  the  comnde* a- 
partnership  name  for  his  private  debts — Nonsuit. .  questioned. 

3rd.   Of  notice  that  the  firm  wiU  not  be  liable.* 

4th.    When  by  a  partner  belonging  to  two  firms.  Where  per- 

1.  Williams  v.  Thomas.  1806.  N.  P.  6.  Esp.  18.  «»•  are 

Leake  and  List  drew  a  bill  for  1600*.  in  favour  of  the  plaintiff,  for  goods  ^"^"artil 
furnished  to  the  ship  Cecilia,  in  which  defendants  were  charged  as  acceptors.  cuiar  trans. 
Defendants  proved  that  the  acceptance  was  made  by  the  defendant  Latham  action  and 
on  his  own  account.  The  defendants  were  partners  in  the  ship  Cecilia,  of  not  general 
which  the  defendant  Thomas  was  captain,  and  bad  guarantees  Leake  and  P»rtner8»  ^ 
List,  to  secure  to  them  the  money  for  the  outfit.  liable 'even 

hard  EUenborough,  C.  J.,  said,  Leake  and  List  could  give  no  better  title  to  a  bonaJU 
to  the  holder  than  they  had  themselves  ;  they  could  not  draw  for  a  general  ac-  dt  holder  of 
count,  but  for  the  account  of  the  ship  only  ;  they  could  not  bind  Thomas  by  *  bl11  l88U«d 
drawing  a  bill  upon  him  and  the  other  defendants,  for  an  account  unconnected  th^ui^ 
with  the  ship.  lation  t0  a* 

2.  Swan  v.  Steele.  E.  T.  1807.  K.  B.  7  East,  210.  [  163  ] 

The  house  of  Wood  and  Payne  carried  on,  under  the  same  firm  and  at  the  different 
same  counting  house,  two  trades,  those  of  wholesale  grocers  and  cotton  deal-  concern. 
ers.     The  defendant,  Steele,  was  a  secret  partner  in  the  latter  trade,  but  not  Sw||We  C9tu 
in  the  former.     The  house  was  indebted  to  the  plaintiffs,  as  grocers  ;  and,  to  tra, 
pay  this  debt,  Wood  and  Payne,  without  the  knowledge  of  Steele,  indorsed  to 
the  plaintiffs  a  bill,  which  they  had  received  on  acconnt  of  the  cotton  concern. 
The  bill  was  indorsed  in  the  usual  form  of  W.  and  P.,  and  Steele  being  a 
partners  was  unknown  to  the  plaintiffs.     Wood  and  Payne  afterwards  became 
bankrupts,  and  Payne  being  dead,  this  action  by  the  plaintiffs  as  indorsees  of 
the  bill  was  brought  againt  Steele  and  Wood  ;  and,  on  a  case  reserved,  the 
only  question  was,  whether  the  indorsement  were  good,  and  the  Court  held  the 
case  too  clear  for  argument ;  and 

Lord  EUenborough  said  that,  in  the  absence  of  all  fraud  on  the  part  of  the 
indorsee,  there  was  no  doubt  that  such  indorsement  would  bind  all  the  part- 
ners.— Postea  to  the  plaintiffs. 

5th.  When  accepted  by  a  firm  who  afterwards  take  in  a  new  partner.] 

6th.  After  dissolution,  and  notice  thereof  in  the  Gazette. 

1.  Wightsen  v.  Puixen.   1817.  N.  P.  1  Stark.  375. 

*  Even  in  transactions  in  which  all  the  partners  are  concerned,  the  authority  of  one  part- 
ner to  bind  the  other,  by  signing  bills  of  exchange  or  promissory  notes  in  their  joint 
Barnes,  is  only  implied,  and  may  be  rebutted  by  express  previous  notice  to  the  party  taking 
security  from  one  of  them  that  the  other  would  not  be  liable  to  it ;  Galway  v.  Walker,  10 
East,  264.  Abridged  ante. 

t  The  members  of  the  old  firm  cannot,  without  the  privity  of  the  new  partner,  accept  a 
bill  in  the  style  of  the  new  partnership  for  a  debt  which  was  due  from  the  old  firm,  so  as  to 
render  such  acceptance  available  against  the  incoming  partner  in  the  hands  of  a  creditor* 
who  knowingly  takes  such"  a  security ;  for  if  this  were  allowed,  it  would  be  conceding  to 
two  or  more  partners  that  which  is  denied  to  a  single  partner,  namely,  the  power  of  pledg- 
ing the  joint  fund  for  their  individual  debt. 
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An  aeeap-  Defendants,  Pullen  and  Hopcroft,  had  bean  partner^  but  on  the  13th  of  Feb* 
onTofsev  ruai7»  1816,  their  partnership  was  dissolved,  and  on  the  14th  of  February  no- 
ral  partners^  tice  thereof  was  published  in  the  Gazette.  After  this  date,  Taylor  and  8on 
after  dissoldrew  upon  Pullen  and  Hopcroft,  and  antedated  the  bill  to  1st  of  Febraa* 
lutionduly  ry,  1815.  Hopcroft  accepted  the  bill  in  the  partnership  name,  after  wnteh 
dMifi<Nl'  Ta?lor  and  Son  Paid  ie  to  P^intiffs  for  value.  It  was  urged  for  plaintiffs,  that, 
bind  the  as  toe  D'^  was  dated  De^re  the  dissolution,  and  plaintiffs  had  taken  it  bona  fide 
firm.*  and  for  a  valuable  consideration,  plaintiffe  were  entitled  to  recover  upon  it ;  but 

Lord  EUenborough  held,  that  as  the  partnership  was  dissolved  before  the 
bill  was  drawn,  Pullen  could  not  be  charged  by  the  subsequent  act  of  Hop- 
croft, and  the  Court  afterwards  agreed  with  him,  and  refused  a  motion  for  a 
new  trial. 
[  164  ]  2.     Patebson  v.  Lachasiah.  1818.  N.  P.  1  Stark.  71. 

And  if  a  die.  In  an  action  against  A.  and  B.,  upon  an  acceptance  by  A.  in  the  joint  names, 
solution  be  they  having  been  in  partnership  ;  the  defence  was,  that  the  acceptance  was  in 
agreed  up-  fr^d  0f  £a  after  a  dissolution,  in  which  plaintiff  was  privy,  and  it  was  pro- 
who  know*  ve<*  tnat  De^ore  tne  date  of  the  bill  plaintiff  had,  as  attorney,  prepared  a 
of  it  cannot  deed  of  dissolution,  and  had  sent  it  for  approbation  to  B.'s  attorney,  but  it  did 
charge  the   not  appear  that  the  deed  had  been  executed. 

partnership,      p^  Lord  EUenborough,  C.  J.     Where  an  intention  to  dissolve  is  made 
cMprove     ^nown»  ar>d  tne  dissolution  is  in  the  course  of  execution,  the  burthen  is  on  the 
such  inten.  other  side,  to  show  .that  the  intention  has  been  abandoned.  -Nonsuit* 
tion  was  3.     Williams  v.  Keats.  t818.  N.  P.  2  Stark.  290. 

abandoned.  In  an  action  against  defendants  as  acceptors,  it  appeared  that  they  dissolv- 
B  di  ^  partnership  on  the  18th  of  January,  1817,  and  notice  thereof  was  in  the 
lution  will  "  Precedir>g  night's  Gazette,  but  that  the  business  as  hatters  was  carried  on  as 
not  protect  usual  by  Keats,  and  the  name  K.  A.  and  Co.  continued  over  the  door  till 
the  retiring  April ;  that  the  bill  in  question,  though  dated  in  December,  was  not  drawn  till 
partners,  if  February ;  that  it  was  then  accepted  in  the  old  partnership  name  by  Keats,  and 

•k!f..!!LJ?L  tnat  plaintiffs  took  ic  bona  fide,  and  for  full  value,  in  March. 

tneir  names       -  *    ,    — _,     _  ■     .    ^  •       » •  ....  .  . 

to  appear  on      Lord  EUenborough  thought  As  permitting  his  name  to  remain  over  the 

the  premie,  door  was  notice  of  a  continuance  of  the  partnership,  and  as  there  was  no 
es.t  proof  that  plaintiffs  knew  of  its  dissolution  when  they  took  the  bill,  they  had 

a  right  to  recover,  and  they  had  a  verdict  accordingly. 

1th,  Notice  of  dishonor  to  whom  to  be  gwen.     See  ante,  tit.  Bills  and  Notes. 

8th.  After  an  act  of  bankruptcy.     See  poet,  div.  IX.  Bankruptcy. 

[  166  ]  Thowason  v.  Fmshb.  M.  T.  1811.  K.  B.  10  East,  418. 

an  at*  of  ^'9  ^'9  an(*  **'  were  Partners  in  trade,  in  Birmingham,  and  being  indebt- 

bankruptcy  ^  to  tne  defendants  to  the  amount  of  18,00/..  and  creditors  upon  H.  and  Co, 

by  one  part.  M50J.,  U.,  G..  on  the  1 1th  of  October,  1807,  without  the  knowledge  of  T., 

ner,  howev-  who  was  then  abroad,  endorsed  to  the  defendants  a  bill  drawn  by  T.,  U., 
er  secretly 

committed,  •  And  after  notice  of  the  dissolution  of  a  partnership  published  in  the  Gazette,  and  sent 
k*  ?annot  round  to  the  customers  of  the  firm,  if  one  of  the  partners,  who  carries  on  the  business  under 
bind  the  the  old  firm,  draw,  accept,  or  indorse  bills  in  the  name  of  the  firm,  the  other  partners  need 
firm.  not  apply  for  an  injunction  for  his  doing  so,  for  they  are  not  liable  upon  snch  bills  given  to  a 

person  ignorant  of  the  dissolution  of  the  partnership,  see  2  Campb.  617;  1  Stark*  375;  and 
though  it  has'been.held  that  notice  in  the  Gazette  is  not  sufficient  against  persons  who  were 
customers  of  the  firm,  during  the  existence  of  the  partnership,  and  that  a  particular  notice 
should  be  given  to  each,  it  appears  to  be  clearly  established,  that  notice  in  the  Gazette  is*  at 
all  events  sufficient  against  all  persons  who  have  not  previously  had  transactions  with  the 
firm.  An  alteration  in  the  printed  checks  is  sufficient  notice  of  a  change  in  the  firm  of  a 
banking  house  to  customers  who  have  used  the  new  checks.  Sometimes  an  express  authori- 
ty is  given  by  several  partners  to  one  to  act  for  all  of  them,  in  which  case  the  person  autho- 
rized acts  as  agent  as  well  as  partner  ;  and  his  power  and  authority  being  express,  he  most 
be  guided  by  it.  An  express  anthority  given  to  one  partner,  after  the  dissolution  of  the  part- 
nership, to  receive  all  debts  owing  to,  and  to  pay  those  due  from,  the  partnership,  on  its  die. 
solution,  does  not  authorise  hira  to  indorse  a  bill  of  exchange  in  the  name  of  the  partnership 
though  drawn  by  him  in  that  name  and  accepted  by  a  debtor  of  the  partnership  after  th*> 
dissolution. 

t  Though  a  dormant  partner,  whose  name  has  never  been  announced,  may  withdraw 
from  the  concern  without  making  the  dissolution  of  partnership  publickly  known ;  Evans  ▼. 
.  Drummond,  4  Esp.  69. 
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and  G.,  upon,  and  accepted  by  the  agents  of  H.  and  Co.,  for  the  1,450/.     U. 
and  G.  had,  on  the  17th  of  October,  1807,  committed  acts  of  bankruptcy,  up- 
on which  separate  commissions  issued  on  the  19th.     The  bill  for  1,450Z.  be- 
came dtie  on  the  6th  of  December,  and  was  then  paid ;  and  to  recover  the 
money,  the  present  action  was  brought  by  T.,  and  the  assignees  of  U.  and  G. 
The  house  of  T.,  U.,  and  G.,  was  still  indebted  to  the  defendants  beyond 
the  amount  of  the  sum  now  sought  to  be  recovered.     The  plaintiffs  were 
nonsuited  by  Grose.  J. ;  but  on  a  rule  nisi  for  a  new  trial, 

The  Court  (Lord  Ellenborough  ahsente)  held  that,  the  endorsement  hav- 
ing been  made  after  an  act  of  bankruptcy,  though  before  the  issuing  of  the 
commission,  and  though  for  the  purpose  of  paying  a  partnership  debt,  was 
invalid,  and  they  were  inclined  to  think  that  this  action  being  brought  to  re- 
cover his  money  received  on  the  bill,  which  had  been  thus  wrongfully  indorsed, 
the  defendants  had  no  right  to  set  off  their  demand  upon  the  firm  against 
this;  claim  by  T.  and  the  assignees. — Rule  absolute. 

9th'.  After  death  of  one  of  the  partners. 
Usher  v.  Datjticey.  1814.  N.  P.  4  Camp.  97.  Where  « 

F.  D.,  and  three  others,  were  partners,  and  used  to  draw  bills,  with  blanks  firm  keep 
for  sums  and  dates,  to  raise  money.  F.  D.  drew  one  on  the  28th  of  Februa-  bjjls  jB/*or8* 
ry,  to  his  own  order,  and  indorsed  it  in  blank,  and  died  1 6th  of  March.  On  blanks  for 
the  22d  of  April,  the  clerk  to  the  surviving  partners  inserted  as  the  date  27th  sums  and 
of  February,  and  as  the  sum  1,574/.,  and  an  agent  of  theirs  got  it  discounted,  dates,  and 
In  an  action  thereon  against  the  surviving  partners  it  was  urged  that  F.  D.'s01160^1116 
death  countermanded  all  authority  in  the  clerk  to  fill  up  a  bill  with  his  name  Jf^^efore 
to  it,  and  that  the  bill  was  therefore  void  ;  but  they  are  filT- 

Lord  Ellenborough  thought  the  clerk's  authority  emanated  from  all  the  part-  ed  up,  and 
ners,  and  that  when  he  filled  up  the  bill  on  account  of  the  survivors,  and  for  their  8ucn  billfl  bo 
use,  he  acted  as  their  agent.     The  plaintiff  had  a  verdict,  and  the  Court  of  ^5^^ 
King's  Bench  refused  to  set  it  aside.  ^^  cierk, 

\0th.  Effect  of  giving  time  to  one  of  several  partners.  [  166  V 

See  ante,  tit.  Bills  and  Notes.  the  surviv- 

(d)  By  deed.  ing  partner* 

1.  Harrwks  v.  Jenkson.  E.  T.   1797.  K.  B.  7.  T.  R,  207.     S.  P.  Steiglitz**6  Uable* 

v.Eooington.  1815  N.  P.  Holt,  N.  P.  141. 
The  declaration  stated  the  agreement  and  covenant  of  the  defendant,  the  One  partner 
subject  matter  of  which  agreement  and  covenant  appeared  on  the  agreement  cannot  bind 
to  be  a  partnership  transaction  of  the  defendants,  and  to  have  been  entered  in-  hiB  /^'P**}" 
to  on  a  full  and  valuable  consideration  received  by  them  as  partners.     The  "yen^ere 
declaration  then  stated  the  breach  of  covenant,  whereby  the  plaintiff  had  sus-  t^e  benefit 
tained  damage  to  the  amount  found  by  the  jury.     To  this  declaration  the  de-  is  received 
fendants  pleaded  that  the  agreement  was  not  the  deed  of  the  defendants.     The  by  the  firm, 
defendants  were  partners.     The  agreement  stated  in  the  declaration  was  pro-  jj^jj£  jj"^ 
duced,  and  the  subscribing  witness  proved  that  it  was  executed  in  his  presence  eXpre88  au. 
by  the  defendant  S.,  in  the  following  form : — "For  J.,  S.,  and  R.  W.  S."     But  thority.t 
neither  J.  or  R.  was  present  at  the  Execution.     The  question  for  the  opinion 
of  the  Court  was,  whether  such  execution  of  the  agreement  by  the  defend- 
ant S.  were  binding  on  the  other  defendants"  J.  and  R. 

Per  Cur.  The  law  of  merchants  is  part  of  the  law  of  the  land  ;  and  in 
mercantile  transactions,  in  drawing  and  accepting  bills  of  exchange,  it  never 
was  doubted  but  that  one  partner  might  bind  the-  rest.  But  the  power  of 
binding  each  other  by  deed  is  now  for  the  first  time  insisted  on,  except  in  the 
Nisi  Prius  case  cited,  the  facts  of  which  are  not  sufficiently  disclosed  to  en- 

•However,  the  death  of  a  party  is,  in  general,  a  revocation  of  all  express  and  implied 
authorities  given  by  him,  and  dissolves  the  partnership,  though  it  were  for  a  term  of  years, 
unless  there  be  an  express  stipulation  to  the  contrary;  see  3  Mod.  251. 

tin  such  a  case,  it  is  not  essential  that  each  partner  should  actually  deliver  the  deed,  the 
fact  of  the  presence  of  all  the  partners  at  the  time  of  its  execution  and  the  circumstances 
oT  their  treating  the  deed  as  their  own  being  sufficient  to  raise  the  inference  of  a  construct. 
ve  delivery  aa  against  all  of  them ;  see  3  Yes.  578. 
i     VOL.  XIII.  16 
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aj*Ie  us  to  judge  of  its  propriety.  Then  it  was  said  that,  if  this  partnership 
were  constituted  by  writing  under  seal,  that  gave  authority  to  each  to  bind  the 
others  by  deed ;  but  we  deny  that  consequence  just  as  positively  as  the  former  ; 
for  a  general  partnership  agreement,  though  under  seal,  does  not  authorize 
power  to  be  given  for  that  purpose.  This  would  be  a  most  alarming  doctrine 
to  hold  out  to  the  mercantile  world ;  if  one  partner  could  bind  the  others  by 
such  a  deed  as  the  present,  it  would  extend  to  the  case  of  mortgages,  and 
would  enable  a  partner  to  give  to.  a  favorite  creditor  a  real  lien  on  the  estates 
of  the  other  partners. — postea  to  the  defendants. 

Ball  v.  Dansterville.  T.  T.  1791.  K.  B.  4  T.  R.  313. 
But  where  Action  on  a  deed.  It  was  proved  that  one  of  the  defendants,  in  the  presence 
onepartner,  Qf  ^  otner  an(j  DV  his  authority,  executed  the  instrument  for  them  both,  they 
thority*of  heing  partners  in  this  transaction ;  but  there  was  but  one  seal ;  and  it  did  not 
f  167  1  appear  that  he  bad  put  the  seal  twice  upon  the  wax.  It  was  objected,  on  the 
his  co-part-  part  of  the  defendants,  that  the  instrument  was  not  properly  executed  for  that 
iter,  and  in  they  (not  being  a  corporation)  could  not  have  a  common  seal ;  that  the  execu- 
tes pre-  {jon  by  one  could  not  operate  as  an  execution  by  both,  even  though  they  both 
^^^^jj  consented  ;  and  that  the  authority  given  by  one  to  the  other  to  execute  a  deed 
for  both,  it  should  itself  have  been  conferred  by  deed.  The  learned  judge  overruled  the  ob- 
is binding.*  jection.  The  Court  were  clearly  of  opinion  that  there  was  no  ground  for  the 
objection. 

Brutton  v.  Burton.  M.  T.  1819.  K.  B.  1  Chit.  Rep.  707. 
And  it  Rule  to  show  cause  why  the  judgment  in  this  case,  signed  on  a  warrant  of 

seems  the  attorney,  should  not  be  set  aside  as  to  the  defendant  Burton,  and  why  he  should 
would  have  not  De  discharged  out  of  custody  under  the  capias  ad  satisfaciendum  issued 
held,  if  therein.  The  affidavit  on  which  the  motion  was  founded  stated  that  the  other 
jjone  in  his  defendant  (Mills)  had,  without  Burton's  authority,  signed  and  sealed  the  war- 
absence,  ranj  0f  attorney  for  both  the  defendants,  who  were  partners  in  trade,  as  fol- 
£dVauuioii! lows :— "Burton  and  Mills,  by  John  Mills,  (L.  S.)";  and  that  Burton  had 
ty.f  never,  by  deed  or  otherwise,  authorised  Mills  to  execute  such  warrant  of  attor- 

ney. The  Court  resolved  that,  as  the  affidavits  in  opposition  to  the  rule  com- 
pletely established  that  the  warrant  of  attorney  was  given  by  his  consent,  he 
was  bound  by  it ;  and  even  admitting  that,  in  order  to  release  errors,  an  au- 
thority under  seal  had  been  requisite,  yet,  as  to  the  other  purposes,  and  especi- 
ally the  authority  to  confess  judgment,  parol  consent  was  sufficient ;  therefore 
w,    .         the  rule  was  discharged. 

the  partoer  4-     Elliott  v.  Davis.  M.  T.  1800.   C.  P.  2  B.  &  P.  338. 

signing  the  A.  executed  a  bond  as  the  joint  bond  of  himself  and  B.,  signed  it  "A.  and 
name  of  the  B.,"  having  no  authority  from  B.  so  to  do. 

firm  be  an-  per  Cur.  The  defendant  meant  it  to  be  his  several  bond,  and  the  joint 
not"hVis  an<*  8everal  °°n^  °f  himself  and  B.  Haviifg  had  no  authority  to  bind  B.,  the 
personally  Dona<  becomes  the  several  bond  of  the  defendant,  but  not  the  joint  and  several 
bound.*       bond  of  himself  and  B. 

[  168  ]  (c)  By  guarantee. 

It  Km  been  l.       Hope  v.  Cast.  M.  T.  1800.  K.  B.  Cited,  1  East,  63. 

partner  may  In  *"  case. lt.  was  **"* bv  *"**  Mansfield  that  one  partner  may  bind  his  co- 
bind  his  co.  Partnere  by  giving  a  letter  of  credit  or  guarantee  in  their  names,  and  that  the 
partner  by  person  to  whom  such  letter  of  credit  or  guarantee  is  given  has  a  remedy  upon 
guarantee.  U  it  against  all  the  partners. 

Ridley  v.  Taylor.  E.  T.  1814.  K.  B.  13  East,  180. 

*  In  such  cases,  it  is  not  essential  that  each  partner  should  actually  deliver  the  deed,  the 
fact  of  the  presence  of  all  the  partners  at  the  time  of  its  execution,  and  the  circumstance  of 
their  treating  the  deed  as  their  own,  being  sufficient  to  raise  the  inference  of  a  constructive 
delivery  as  against  all  of  them ;  Burn  v.  Burn ;  3  Ves.  378. 

t  But  a  subsequent  acknowledgment  by  one  partner,  that  he  gave  an  authority  to  execute 
a  deed  on  his  behalf,  will  not  give  the  deed  validity  as  against  him,  unless  the  authority  it- 
self be  shown  to  have  been  legal  and  under  seal;  Steiglitz  v.  Eggerton,  Holt's  N.  P.  c.  141. 

t  Unless  the  individual  partner  executes  a  deed  for  himself  separately,  on  the  understand- 
ing  that  it  is  to  be  executed  by  all  the  partners ;  see  Antram  v.  Chase,  15  East,  209. 

H  Although,  where  such  an  instrument  is  given  without  the  consent  of  the  other  partners, 
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Lord  EUenborough,  considering  that  the  power  of  one  partner  to  bind  the  Though 
firm  by  a  guarantee  is  not  an  authority  necessary  as  usual  for  carrying  on  thenow  *  £^ 
joint  concern,  has  held,  that  without  a  special  authority  from  his  co-partners,  one  J^jmJ/ 
partner  is  not  authorized  to  bind  the  partnership  for  guaranteeing  the  debt  of  a 
third  person,  although  to  prove  such  an  authority  his  Lordship  considered  a  sub- 
sequent  recognition  tantamount  to  a  previous  command,  and  that  an  authority 
in  the  particular  instance  should  be  inferred,  if  a  previous  course  of  dealing 
were  shown  in  which  similar  guarantees  had  been  given  by  the  partnership 
firm  with  the  privity  of  all  the  partners. 

3.    Sandilands  v.  Marsh.  E.  T.  1822.  K.  B.  2  B.  &  A.  673. 
A.  employed  B.  and  C,  who  were  his  navy  agents,  to  lay  out  money  in  the  UnJp«i  giv- 
pnrchase  of  an  annuity  for  him  ;  of  which,  and  of  the  fact  of  the  money  being  ™J£  JJJ£ 
laid  out,  both  were  cognisant.     But  B.  unknown  to  C,  guaranteed  the  punc-nected  vrith 
dial  payment  of  the  annuity.  the  partner- 

The  Court  held  that  C.  was  bound  by  this  engagement  of  B.,  for,  being  con-  "hip. 
nected  with  this  transaction,  which  both  had  undertaken,  and  to  which  both 
were  privy,  it  became  in  point  of  law  an  assurance  made  by  one  partner  with 
respect  to  business  transacted  by  both. 

(f)  By  insurance.  [  169  ] 

Hoopss  v.  Lusby.  1813.  N.  P.  4  Campb.  66.  One  partner 

Per  Lord  EUenborough  C.  J.     Although  one  part  owner  of  a  ship  has  no  may  order 
implied  authority,  as  such,  to  order  insurances  to  be  effected  on  account  of  the  l118^  rM5ei- 
others,  yet,  if  they  be  in  partnership  together,  an  order  to  insure  given  by  one  ej  on  t^e 
renders  all  liable.  account  of 

(jg)  Legal  proceedings.     See  ante,  div.  (a)  Admissions ;  and  div.  (b)  As  to  his  co-part. 

Bankrupts;  div.  posU  (J)  By  Notice.  ner»  ™d 

I.     Whitcomb  v.  Whibry.  E.  T.  1781,  K.  B.  Doug.  651,  render  him 

Per  Cur*     One  partner  may  bind  bis  co-partner  in  legal  proceedings,  the  uable. 
same  as  payment  by  one  is  payment  for  all ;  the  one  acting  virtually  as  agent 
for  the  rest ;  and  in  the  same  manner  an  admission  by  one  is  an  admission  by  °ne  partner 
all :  and  the  law  raises  the  promise  to  pay.  when  the  debt  is  admitted  to  be  due.  ??ay  bincV 

*  r      r     J  nlfl    CO  nnrt- 

2.     Mkvx  v.  Humphry.  M.  T.  1798.  K.  B.  8  T.  R.  25  S.  P.  Doe.  v.  HoGO.ner  £"£1*1 

1   N.  R.  306.  proceed- 

Rule,  calling  on  the  plaintiffs  to  show  cause  why  the  defendant,  an  insol-  ings ; 
vent  debtor,  should  not  be  discharged  out  of  execution  for  a  defect  in  the  note  j^nd  j*  ™ 
given  to  him  for  the  weekly  payment  of  3*.  6<L  under  the  Lords'  act.     The  tnat  a  note 
objection  was,  that  it  was  only  signed  by  one  of  three  plaintiffs ;  being  signed  for  the 
for  himself  and  partners.  weekly  pay. 

Per  Cur.     Here  a  valid  note  has  been  given  by  one  of  the  plaintiff's  part-  ?enl"°j}er 
ners  for  himself  and  the  other  plaintiffs,  which  is  binding  on  them  all.     The  *  ®    ^ILed 
master  also  informs  us,  that  is  the  usual  mode  in  which  such  notes  are  given,  by  one, 
(A)  By  libels.     See  post,  div.  (u)  Torts  and  Negligence.     •  binds  the 

(»)  By  loans  of  money .t  the  ^rm'* 

(J)  By  notice.  I  J?°  J 

Bionold  v.  Watbrhousb.  E.  T.  1813.  K.  B.  1  M.  &  S.  259.  o^artner 

Per  Lord  EUenborough,  C.  J.     It  is  a  general  rule,  that  where  several  ?n *  q^va. 

are  concerned  together  in  partnership,  notice  to  one  is  equivalent  to  notice  ient  to  no- 

to  all.  tice  to  all  of 

them. 

and  ia  contrary  to  their  interests,  the  Court  will  look  at  it  strictly ;  and  if  there  be  any 
ground  for  a  suspicion  of  covin,  or  such  gross  negligence  as  may  amount  to,  or  be  equiva- 
lent to,  covin,  the  partners  will  not  be  liable  ;  see  1  East,  53.  In  a  case  which  came  under 
the  consideration  of  Lord  Eldon,  ex  parte  Gordon,  15  Ves.  286,  a  single  partner,  in  the  part, 
nerahip  name,  had  guaranteed  the  payment  of  certain  purchases  made  by  a  particular  indi- 
vidual ;  and  the  counsel  having  declined  arguing  whether  or  not  such  a  guarantee  was  bind. 
ing  upon  the  firm,  his  Lordship  remarked  that  the  objection  that  the  partnetship  was  not 
bound  by  the  signature  of  one  partner  was  properly  abandoned. 

*  And  such  a  note  will  be  good  and  obligatory  upon  a  retiring  partner,  if  given  after  he 
has  seceded,  where  the  deed  of  dissolution  empowers  the  remaining  partners  to  use  their 
name  in  the  prosecution  of  all  suits ;  see  Bunon  v.  Issit.  5  B.  &  A  367. 

t  A  partner  is  bound  to  pay  money  borrowed  by  his  co-partner  for  partnership  purposes ; 
Northwell  v.  Humphreys,  1  Esp.  406. 
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(&)  By  payment.* 
(I)  By  pledge. 
1.     Raba  v.  IUlaisd.  1819.  N.  P.  Gow.  132. 
Although         Two  persons  purchased,  for  a  joint  account  of  themselves  and  a  third  pet- 
one  partner  soD,  some  clover-seed,  and  shipped  and  consigned  the  same  to  the  latter ;  tp 
J?ay  p!!J*g0  whom  they  transmitted  the  bill  of  Jading  and  invoice.     The  consignee  having 
ship^ef.61*  lodged  with  a  factor  the  bill  of  lading  for  the  landing  and  sale  of  the  seed, 
fectstf         and  having  afterwards  borrowed  money  from  him  on  the  security  of  it ;  the 
Court  held,  that  the  pledge  was  available  against  the  shippers. 

2.  Barton  v.  Williams.  E.  T .  1822,  K.  B.  5  B.  &  A.  375. 
Yet  the  Brokers  originally  received  East  India  warrants  from  one  of  two  tenants  in 

same  rule  common,  with  authority  to  pledge :  held  that,  whether  they  knew  their  employ- 
hold  to  nart er  to  nave  tne  so^e  ProDerty  or  not»  they  could  not,  in  point  of  law,  by  his  di- 
owners  or    actions  pledge  that  which  was  the  property  of  another.     Here  was  after- 
persona        wards,  and  after  the  first  pledge  had  been  extinguished,  a  division  of  the  war- 
who  have     rants  ;  therefore,  the  broker  having  clearly  no  right  to  pledge  those  which  be* 
jointly  eiu    longed  to  the  other  party,  not  their  principal,  the  pawnees  had  no  lien  in  re- 
paiticula  *  sPect  °^  subsequent  advances  :   and  there  having  been  a  separation  of  the  ie-r 
speculation,  terest  in  the  property,  the  owners  might  maintain  trover :   ttemble  in  the  first 
instance  ;  there  was  not  such  a  joint  tenancy,  or  tenancy  in  common,  as  would 
prevent  the  party  from  maintaining  trover. 
[  171  ]  3.  Snaitu  v  Bukridge.  M.  T.  1817.  C.  P.  4  Taunt.  684. 

So,  one  of  Three  persons  residing  in  Dublin,  and  different  firms  in  London,  jointly 
several  engaged  to  supply  provisions  for  the  navy,  which  were  deposited  in  government 
a'cont™^  8tores »  an<*  the  residents  at  Dublin  shipped  a  cargo  of  provisions  to  Lon- 
with  go.  ^on'  an(l  sent  to  one  °f  the  firms  ln  London  a  bill  of  lading  deliverable  to 
vernmvnt  the  order  of  the  shipper,  and  indorsed  in  blank.  It  was  determined,  that  the 
cannot  house  in  London,  having  notice  of  the  consignment,  could  not  pledge  the  bill 
pledge         0£  ia(iina  to  their  own  bankers  for  advances  on  their  own  account,  although 

i/ooofl  in  In  h 

possession  there  nad  Deen  other  transactions  independent  of  the  contract  between  the 
expressly  house  in  Dublin  and  the  London  house,  upon  which  account  the  former  was 
for  that  indebted ;  and  although  the  house  in  London  was  under  acceptances  to  a  con- 
contract,  siderable  amount,  in  anticipation  of  the  particular  and  other  bills  of  lading  of 
the  shipments  to  be  made  from  Ireland. 

(m)  By  purchase. 
1.  Bokd  v.  Gibson.  1808.  N.  P.  1  Camp.  185. 
One  partner      ^ne  °^  two  PWtner8»  w*tn  the  intention  of  cheating  the  other,  goes  to  a 
may  bind     shop  and  purchases  articles  such  as  might  be  used  in  the  partnership  busi- 
his  co-part,  ness,  which  he  instantly  converts  to  his  own  separate  use. 
ner  by  pur-      per  Lord  EUenborough  C.  J.     If  there  be  no  collusion  between  him  and 
ase,         the  seller,  it  is  a  partnership  transaction,  and  the  innocent  partner  will  be  lia- 
ble for  the  price  of  the  goods,  without  any  proof  of  previous  dealing  between 
the  parties. 

2.   Willes  v.  Dyson.  1-817.  N.  P.  1  Stark.  154. 
In  the  ab-        Goods  are  supplied  to  A.  and  B.  (who  are  partners)  after  notice  by  A.  that 
sence  of  a   he  will  not  be  answerable  for  any  goods  subsequently  sent, 
notiee  or  p^  j^rd  EUenborough  C.  J.    It  is  incumbent  6n  the  plaintiff  in  an  action 

mand^o  th   *°r  tne  amount  °f  such  goods,  to  prove  some  act  of  adoption  on  the  part  of 
contrary.      A.  or  that  he  has  derived  benefit  from  the  goods. 

*  A  payment  by  one  partner  binds  the  firm,  2  B.  &  B.  465  ;  but  not  if  made  on  his  per- 
gonal account ;  3  B.  &  A.  89. 

t  Although  made  without  their  privity  and  consent,  if  the  pawnee  have  no  notice  that  the  ' 
property  is  partnership  property,  and  there  be  no  fraud  or  collusion  in  the  transaction.  As 
if  one  of  two  partners,  in  a  speculation  in  coffee,  deliver  the  coffee  for  exportation,  and  bor- 
row from  the  persoir  to  whom  it  is  delivered  money  upon  its  security,  the  other  partner  is 
bound  by  it ;  and  if  the  property  on  a  sale  should  not  produce  the  sum  lent,  he  will  be  respon- 
sible for  the  difference ;  see  1  Rose,  B.  C.  297.  And  if,  after  a  general  partnership  between 
two  conveyancers  in  the  country,  money  is  received  partly  by  one  of  the  firm,  and  partly  by 
the  other,  to  be  laid  out  upon  a  mortgage,  which  is  forged  by  one  of  the  partners  without 
the  knowledge  of  the  other,  the  innocent  partner  is  liable  to  repay  the  money  ;  see  Cowp. 
814. 
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(n)  By  receipt. 
Hjwdbbsoh  v.  Wild.  181 1.   N.  P.  2  Camp.  661. 
A.  and  B.   are  in  partnership,  and  C.  owes  them  a  sum  of  money  on  the  A  receiPf  by 
partnership  account.     A  receipt  given  by  A.  upon  setting  off  a  private  debt b^^hfe16* 
due  from  himself  to  C,  was  holden,  by  Ellenborough  C.  «/*.,  to  be  a  bar  to  an  co-partners. 
action  by  A.,  and  B.  against  C.  for  the  debt  due  to  the  partnership* 

(o)  By  release.  [  172  ] 

1st.  By  one  partner.  A  release 

Aston  v.  Booth.  E.  T.  1818.  C.  P.  4  Moore,  192.  by  one  part- 

The  Court  refused  to  set  aside  a  release  by  one  of  two  plaintiffs  after  ac-  ne^r18  a  dl£ 
tion  brought,  unless  fraud  were  clearly  established,  not  merely  confessed.  ^  f0 -paru 

2d.  To  one  partner.  ners,  in  the 

Gheethah  v.  Wabd.  H.  T.  1797.     K.  B.  2  B.  &  P.  630.  absence  of 

Rooke,  J.     The  general  principle  that  if  the  action  become  suspended  in  fraud  * 
the  case  of  a  single  obligor  it  is  gone  for  ever,  is  not  now  disputed  ;  and  the  case  A  release  to 
io  the  year-book  shows,  that  if  the  action  be  gone  as  to  one  obligor  where,  pne  panne* 
two  have  become  bound,  it  is  gone  as  to  both.  laka  >a>    . 

(,)  By  representation.  *?$££ 

Najp  v.  Latham.  M.  T.  1820.  N.  P.  2  B.  &  A,  798.  [  173  J 

Plaintiff  employed  defendants,  brokers,  to  buy  and  sell  wines  for  him,  one  A  repro- 
of whom  only  was  managing  partner,  and  who,  from  time  to  time,  gave  in  an  sentationby 
account  of  purchase  and  sales,  upon  which  plaintiff  made  advances,  each  pur-  ?ne  P*rta«* 
chase  being  alleged  to  be  at  certain  rates  per  pipe  or  hogshead,  so  that  each  c™  *  ^ 
transaction,  if  real,  would  have  been  divisible  in  its  nature ;  but  upon  the  ner.t 

•Although  we  have  seen  one  partner  cannot,  by  deed,  bring  any  fresh  burden  upon  his 
co-partner,  he  may, by  deed,  bar  him  of  a  right  which  they  possess  jointly;  where  there  is 
a  promise  to  several  jointly,  or  there  are  several  joint  obligees  or  covenantees,  a  release 
by  one  binds  all;  and  as  contracts  with  a  partnership  are  made  jointly  with  all  its  members, 
one  may  therefore  defeat  the  claims  of  the  rest.  In  this  respect  the  law  of  England  cor- 
responds with  the  civil  law,  acceptatione  unius  tollitur  obligate ;  for,  in  the  same  manner 
as  a  payment  of  the  whole  to  any  of  the  creditors  liberates  the  debtor  against  all,  a  release 
by  one  presupposes  satisfaction,  tfnd  has  the  same  effect.  This  may  seem  hard,  but  a  deed 
implies  a  full  consideration,  which,  in  the  case  of  a  release  would  be  for  the  joint  benefit  of 
all  the  partners ;  and  if  any  prejudice  is  sustained  by  the  misconduct  of  one,  the  law  im- 
putes it  to  the  folly  of  the  others,  who  have  associated  with  a  man  of  such  a  character.  If 
he  release  all  actions  in  the  representative  capacity,  a  joint  bond,  in  his  own  right,  is  not 
discharged,  and  so  vice  versa.  Thus,  in  on  old  cose,  A.  and  B.  took  an  obligation  from  C.  for 
the  payment  of  a  sum  of  money ;  and  this  was  done  by  them  as  trustees,  and  for  securing 
the  payment  of  legacies  to  two  younger  children.  A.  brought  an  action  on  this  bond,  to 
which  C.  pleads  a  release  from  B. ;  but  upon  oyer,  it  appeared  that  the  release  was  of  all 
actions  which  B.  had  on  his  own  account;  and,  in  truth,  B.  did  not  know  of  the  taking  of 
the  bond,  nor  was  he  privy  to  the  suit ;  and,  though  it  was  objected  that  the  release  of  one 
obligee  discharged  the  bond,  and  that  it  must  be  on  his  own  account,  yet  it  was  adjudged 
that  the  release  did  not  operate  as  a  bar ;  for  that  the  words  "  on  his  own  account"  must 
have  been  inserted  for  some  purpose,  and  could  not,  in  this  case,  be  for  any  other  but  to  dis- 
tinguish demands  which  B.  had  in  his  own  right  from  those  he  had  in  right  of,  or  in  trust 
for,  others ;  and  if  A.  be  bound  to  B.,  and  C.  released  the  moiety  to  B.,  and  the  other  to 
C.,  the  release  of  one  shall  not  prejudice  the  other ;  and  if  there  are  several  covenantees 
in  the  same  deed,  one  covenantee  will  not  be  bound  by  a  release  from  the  others ;  see 
Moor,  64. 

tin  conformity  with  this,  and  according  to  the  law  of  England,  if  two  or  more  are  jointly 
Knd  severally  bound  in  a  bond  or  personal  obligation,  a  release  to  one  discharges  the  other 
or  others ;  for,  in  such  a  case,  the  joint  remedy  being  extinguished,  the  several  remedy  is  ' 
likewise  destroyed.  The  same  rule  holds  in  the  case  of  all  joint  and  several  contracts ;  a 
release  to  one  of  many  joint  and  several  debtors  of  his,  or  any  part  of  his  liability,  being 
equally  available  to  the  others  as  it  is  to  the  party  actually  released.  In  a  very  old  case  it 
is  bid  down,  that  if  two  receive  a  sum  of  money  jointly,  and  each  of  them  binds  himself  to 
account  for  the  whole,  and  afterwards  a  writ  of  account  is  brought  against  them  by  divers 
persons,  and  they  are  counted  against  severally  as  receivers  of  the  said  sum,  a  release 
made  to  one  of  them  of  all  debts  and  accounts  shall  be  a  release  to  the  other  also. 

{Unless  in  a  matter  wholly  unconnected  with  the  partnership ;  see  2  B.  &  A.  678.  And 
where  a  contract  is  entered  into  by  one  partner  on  the  joint  account,  though  for  his  own  in- 
dividual benefit,  and  the  party  with  whom  the  contract  is  made  knows  that  the  benefit  deri- 
ved from  it  is  confined  to  that  single  partner,  the  firm,  if  they  are  not  apprised  of  it,  ore 
not  bound,  nor  can  they  be  called  upon  to  compensate  any  loss  that  the  party  may  sustain  in 
consequence  of  a  breach  of  the  contract. 
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bankruptcy  of  the  defendants  it  turned  out  that  each  transaction  was  fictitious, 
and  a  mere  expedient  to  raise  money,  but  the  other  partner  was  ignorant  of  the 
acts. 

The  Court  held  that  he  was  bound  by  those  acts,  and  that  the  plaintiff  might 
retain,  without  account,  the  sums  received  upon  account  of  those  fictitious 
sales,  and  might  maintain  the  action  for  money  had  and  received  by  defendants 
for  the  sums  advanced  by  him  upon  the  supposed  purchases  as  upon  a  consi- 
deration not  performed. 
{q)  By  sales.*     (r)  By  submission  to  arbitration.     See  ante,  tit  Arbitration. 

(*)  By  tender.]     (t)  By  trespasses.     See  next  Div.     («)  By  torts  and 

negligence. 
1.     Rkx  v.  Alxox.  M.  T.  1770.  K.  B.  5  Burr.  2686.     S.  P.  Rex  v.  Tophajl 

A  booksel-  H«  T-  179K  K'  B«  4  T'  R*  126' 

ler  or  pub.'       After  verdict  in  an  action  for  a  libel,  it  was  moved  for  a  new  trial,  upon  the 

lisher  is  an-  fact  of  the  evidence  being  insufficient  to  prove  any  criminal  intention  in  A., 
swerable  or  even  the  least  knowledge  of  it  being  sold  at  his  shop.  And  they  had  affidt- 
for  the  acts  v jto  to  prove  that  it  was  a  frequent  practice  in  the  trade  for  one  publisher  to 
r  1 74  1  Put  anotner  publisher's  name  to  a  pamphlet  as  printed  for  that  other,  when,  in 
^1ner  cj[  fact,  it  was  published  for  himself.  That  this  was,  in  fact,  the  present  case,  M. 
villy,  being  the  real  publisher  of  this  Museum,  and  having  advertised  it,  and  pub- 

and,  for  lished  it  as  printed  for  A.,  without  consulting  A.,  or  having  his  consent 
Ptt!{|**1|i1,&  or  approbation.  That,  on  the  cnntrary,  as  soon  as  he  saw  his  name  put  to  H 
n^^yV1"  as  being  printed  for  him,  he  immediately  sent  a  note  to  M.,  expressing  hk 
disapprobation  and  dissatisfaction.  That  he  himself  had  no  concera  whatever 
in  this  London  Museum.  That  he  was  not  at  home  when  they  were  sent  to  his 
shop.  That  the  whole  number  sent  to  his  shop  was  300.  That  about  67  of 
them  had  been  sold  by  a  boy  in  the  shop,  but  without  A.'s  own  knowledge, 
privity,  or  approbation.  That  as  soon  as  he  discovered  it,  he  stopped  the  sale, 
ordered  the  remainder  to  be  carried  up  into  his  garret,  and  took  the  first  op- 
portunity to  return  them  to  M.  That  it  was  not  proved  that  the  person  who  sold 
them  was  A.'s  servant,  or  employed  by  him ;  or  that  A.  was  at  all  privy  to  the 
sale. 

Per  cur.  We  are  exceedingly  clear  and  unanimous  in  opinion  that  this 
pamphlet  being  bought  in  the  shop  of  a  common  known  bookseller  and  pub- 
lisher, importing  by  its  title-page  to  be  printed  for  him,  is  a  sufficient  prima 
facie  evidence  of  its  being  published  by  him  ;  not  indeed  conclusive,  because 
he  might  have  contradicted  it,  if  the  facts  would  have  borne  it,  by  contrary 
evidence.  But  as  he  did  not  offer  any  evidence  to  repel  it,  it  must  be  con- 
sidered as  conclusive. 

2.  Wellet  v.  Chambers.  E.  T.  1778.  K.  B.  Cowp.  814. 
And  in  ge-  Upon  a  rule  to  show  cause  why  a  new  trial  should  not  be  granted,  the  facts 
neral  one  appeared  as  follows :  That,  prior  to  any  partnership  between  the  defendant 
sponeible'6  an^  **•»  wno  was  an  attornev  ana*  conveyancer  at  Coventry,  the  latter,  in  the 
for  the  acta  year  1771,  received  of  one  B.  the  sum  of  350Z.,  to  be  laid  out  on  a  real  se- 
of  his  co.    curity.     D.  accordingly  furnished  him  with  a  mortgage  from  a  Mr.  H.  to  that 

partner  in     amount,  which,  as  it  afterwards  appeared,  D.  had  forged.     At  midsummer, 
perform- 

*A  contract  for  the  sale  or  purchase  of  partnership  effects  is  equally  valid  and  effectual" 
made  by  one  partner,  on  the  behalf  of  himself  and  his  co-partners,  as  if  it  were  directly 
and  personally  ratified  and  assented  to  by  all  the  members  of  the  firm ;  see  Godbolt,  244; 
Cowp.  445 ;  5B.&A.  405. 

t  A  tender  to  one  of  several  partners  is  sufficient ;  Douglas  ▼.  Patrick,  3  T.  R.  683. 

X  With  respect  to  the  liability  of  partners  for  torts,  the  general  rule  is,  that  they  are  not 
liable  for  the  wrongs  of  each  other,  unconnected  with  contracts.  If  they  all  join  in  one 
trespass  or  tort,  they  may  all  be  sued  and  compelled  to  make  compensation  for  such  injnrf » 
but  this  action  arises  from  their  personal  misconduct,  and  not  from  the  relation  of  partner- 
ship which  subsists  between  them.  With  regard  to  matters  unconnected  with  the  partner, 
ship  trade,  or  business,  there  can  be  no  question ;  and,  in  general,  the  wilful  misconduct  oi 
a  partner  unconnected  with  any  contract  only  implicates  those  that  are  guilty  of  the  tort 
Thus,  if  one  of  two  bankers  in  partnership  should  commit  usury  in  discounting*  or  if  one 
of  two  attornies  in  partnership  should  practise  without  a  certificate,  the  innocent  co-partner 
would  not  be  liable  to  action  for  penalties. 
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1176,  D.  and  £.  entered  into  partnership  shortly  after  which  B.  wanted  to  call  anee  of  a 
in  his  money.     The  pretended  mortgagor  was  supposed  at  the  same  time  to  dufey  con- 
wanta  further  sum  of  1502.,  which  added  to  the  original  mortgage  money,  jjf^JjJP* 
made  together  the  sum  of  600Z.     The  plaintiff,  W.,  was  ready  to  advance  this   ^"175  1 
sum  ;  and,  in  consideration  of  his  doing  so,  an  assignment  was  made  to  him    *■ 
of  his  pietended  mortgage  before  made  to  B.  As  to  180Z.,  part  of  this  sum  of 
5002.,  W.  paid  it  into  D.'s  office  to  C,  who  gave  the  following  receipt  for 
it :  "Received  of  B.  W.  the  sum  of  180Z.,  for  which  I  promise  to  account  to 
him  on  demand. — E."     D.  was  not  at  home  when  this  sum  was  paid.     Some 
time  after,  the  plaintiff  called  at  the  office  to  pay  3002.  more,  part  of  the  re- 
maining 3202,  due.     D.  being  then  at  home,  W.  paid  the  money  to  him,  and 
in  return  D.  gave  him  the  following  receipt ;   "  Received  on  account  of  Mr* 
B.  W.  3002.  the  remainder  of  the  sum  to  be  paid  being  202. — D."     It  was 
admitted,  that  the  defendant  C.  was  in  no  respect  privy  to  the  forgery,  and 
that  no  procuration  money  was  paid  to  C.  or  D. 

Lord  Mansfield.  Both  parties  id  this  case  undoubtedly  are  innocent ;  and 
the  loss  that  will  fall  upon  the  defendant,  if  the  law  is  against  him,  will  be 
much  greater  than  that  which  will  be  sustained  by  the  plaintiff  if  he  fails.  It 
is,  indeed,  so  hard  a  case  upon  the  defendant  that  every  leaning  of  the  Court 
would  be  in  his  favor.  But  the  question  is,  whether,  in  point  of  law,  this 
engagement  with  D.  does  not  make  C.  answerable.  The  partnership  com- 
mences without  articles,  and  from  that  time  the  business  was  carried  on  in 
partnership.  One  branch  of  that  business  was  conveyancing.  Incident  to 
conveyancing  is  the  receiving  of  money  to  place  upon  securities  ;  receiving  it 
from  the  lender  to  advance  to  the*  borrower,  and  acting  for  both  parties  respect- 
lively.  From  that  the  profit  arises,  not  from  procuration  money,  but  from  the 
money  laying  in  their  hands  before  it  is  placed  out ;  and  when  placed  out, 
from  the  charges  and  fees  for  drawing  and  engrossing  the  conveyances.  The 
facts  then  are  shortly  these  ;  The  plaintiff  W.,  wanting  to  place  out  a  sum 
of  5002.  applies  to  the  office  without  making  any  distinction  between  the 
two  partners.  The  first  sum  he  advances  is  4602.  This  he  pays  to  C,  who 
gives  a  general  receipt  for  it,  not  expressing  it  to  be  for  D.,  or  for  what 
or  whose  use ;  but  making  himself  accountable  for  the  amount  on  demand. 
He  receives  it,  therefore,  as  the  principal,  not  as  the  agent  of  D.  And 
it  is  admitted  he  knew  the  use,  by  placing  it  out  upon  the  security  for 
which  it  was  put  into  his  hands.  The  next  sum,  which  was  3002.  is  paid  by 
the  plaintiff  to  D.,  who  receives  it  exactly  in  the  same  manner  as  C.  did  the 
former  sum,  as  principal,  and  gives  a  receipt  for  it,  not  as  for  so  much 
money  to  be  placed  out,  but  as  a  sum  of  which  he  was  to  be  accountable. 
The. two  sums  together,  come  within  202.  of  what  was  wanted  upon  the  secu- 
rity ;  afterwards  the  bill  for  conveyancing  is  brought  in.  H.  being  the  origin- 
al mortgagor,  if  he  had  not  been  a  fictitious  person,  and  had  wanted  a  further 
sum  of  money  upon  the  assignment,  he  should  have  paid  the  expense  of  convey* 
ancing.  But  the  bill  is  brought  in  to  the  plaintiff,  and  made  out  "  debtor  to 
G.  and  D."  E.  receives  the  money,  and  gives  a  receipt  for  it.  In  that  trans- 
action, therefore  he  is  clearly  considered  as  a  partner,  and  the  transaction  it- 
self as  a  partnership  transaction.  If  D.  had  received  procuration  money,  and 
that  kind  of  electing  had  been  excepted  out  of  the  articles ;  or  if  separate 
accounts  had  been  kept  of  the  money  got  by  these  transactions,  and  it  had  all 
been  set  down  to  the  profits  of  D    only,  it  might  have  varied  the  case ;  and 


*  And  partners  like  individuals,  are  responsible  for  the  negligence  of  their  servants,  in 
the  coarse  of  their  business,  and  for  infractions  of  revenue  law  committed  by  one  of  them ; 
and  if  one  of  the  partners  act,  he  is  considered  in  this  instance  as  the  servant  of  the  rest ; 
in  these  cases  the  tort  is  looked  upon  as  the  joint  and  several  tort  of  all  the  partners,  so 
that  they  may  be  either  proceeded  against  as  a  body,  or  one  may  be  singled  out  and  sued 
alone  for  the  whole  of  the  damage  done.  This  happens  not  unusually  in  actions  for  driving 
against  carriages,  running  down  ships,  &c.  With  respect  to  smuggling,  it  may  be  collected, 
that,  if  one  partner  be  guilty  of  it  on  the  partnership  account,  the  other  partners  are  liable 
to  the  cjuties  and  the  penalty ;  but  the  crown  may  proceed  against  the  real  delinquent  alone, 
or  against  all  the  partners  jointly. 


I  176] 


l£t  PARTNERS.— Remedies  bettoeen. 

M.  Justice  Ashhtmt,  who  tried  the  cause,  would  have  been  very  glad  to  have 
given  a  direction  in  favor  of  the  defendant.  He  suffers  by  the  rascality  of  a 
man  who  had  a  good  character.  J  am  very  sorry  for  the  defendant*  but  upon 
this  evidence  I  must  say  that  it  is  a  partnership  transaction. 

(C)  Effect  op  adoption. 
Savillk  v.  RoBBfcrsoN.  T.  T.  1792.  K.  B.  4  T.  R.  720. 
A  partner  *n  an  action  for  goods  sold,  the  Court  held  that  an  act  subsequent  to  the 
not  origin,  time  of  delivering  goods  on  a  contract  may  be  admitted  as  evidence  to  show 
ally  liable  that  the  goods  were  delivered  on  a  partnership  account,  if  it  were  doubtful 
cfnnot  be  at  the  time  of  the  concern.  But  if  it  clearly  appear  that  no  partnership  exist* 
afterwards7  °^  **  t^>e  ^me  °^  ^e  c°ntract,  no  subsequent  act  by  any  person  who  may 
acknow-  afterwards  become  a  partner,  not  even  an  acknowledgement  that  he  is  lia- 
ledging  ble,  or  his  accepting  a  bill  of  exchange  drawn  on  them  as  partners  for  the  ve- 
himself  re.  jy  goods,  will  make  him  liable  in  an  action  for  goods  sold  and  delivered,  though 
sponsible.    fie  W1jj  £e  y^\Q  -lQ  an  action  on  the  bill  of  exchange. 

^mi^m^m^^^^m^     ■        ■    ■  **— m— —— ^pi»P— «^^m 

VII.  OF  THE  REMEDIES  BETWEEN,  AND  BY  AND  AGAINST 

THIRD  PERSONS. 

(A)  Between  pabtnbbs. 

(a)  At  law. 

1st.  Form  of  action. 

1.  Account.  * 

2.  Assumpsit. 

1.  Morand  v.  Ley.  M.  T.  1786.  K.  B.  Cited,  2  T.  R.  483.  n. 
If  an  ac-  Assumpsit.     The  plaintiff  and  defendant  entered  into  articles  of  partnership, 

count  be  eta.  which  contained  a  covenant  to  account  at  certain  times.  This  demand  arose 
ted  and  one  upon  the  partnership  account,  for  the  amount  of  the  balance  struck,  which  the 
partner  ex-  defendant  expressly  promised  to  pay,  as  was  proved.  It  was  objected  for  the 
mise  toPpay  defendant,  that  there  being  a  covenant  between  the  parties,  this  action  would 
the  balance,  not  lie.  By,  by  BuUer,  J.  It  does  not  signify  in  this  case  how  the  debt 
[  177  ]  arose*  Here  is  an  express  promise  to  pay  the  balance,  which  had  been  struck, 
assumpsit  and  that  is  the  ground  of  the  action  ;  otherwise  the  objection  would  have  been 
li6i  J  good. 

^  one  2.  Smith  v.  Barron.  E.  T.  1788.  K,  B.  2  T.  R.  476. 

partner  may      Assumpsit  by  one  partner  against  his  co-partner,  for  money  leceived  to  the 
maintain  as-  separate  use  of  the  former,  and  wrongfully  carried  to  the  partnership  account. 
twnP9it  Per  Cur.     It  appears  that  the  defendant  has  received  a  sum  of  money,  partly 

against  his  Qn  fcne  pjaintiff>3  account,  and  partly  on  the  partnership  account,  the  former  of 
for  money'  which  he  wrongfully  carried  to  the  partnership  account ;  but  that  being  his  own 
received  to  act,  and  it  being  against  the  truth  and  justice  of  the  case,  we  are  of  opinion 
the  separate  that  he  ought  not  to  be  permitted  to  set  up  the  partnership  as  a  defence  to  this 
use  of  the  action.  Supposing  the  plaintiff  had  secured  this  money,  he  would  have  been 
wrongfully  ent^e(^  to  9et  apart  for  his  separate  use  the  whole  sum,  except  that  part  belong- 
carried  to  ing  to  the  partnership  account.  Then  the  circumstances  of  the  defendant's 
the  partner,  having  received  it  cannot  alter  the  right. 

shipac-         3.  Venning  v.  Lukib.  E.  T.  1814.  K.  B.  13  East,  17.     S.  P.  Burnbixv. 
counU  Minot.  H.  T.  1818.  C.  P.  4  Moore,  340. 

And  if  two  The  defendant  agreed  in  writing  to  take  one  half  share  of  certain  goods, 
persons  bought  by  the  plaintiff  on  their  joint  account ;  half  in  the  profit  or  loss,  and  to 
agree  to  furnish  the  plaintiff  with  half  the  amount  in  time  for  the  payment  thereof,  the 
share  in        goods  being  to  be  paid  for  by  bills. 

upon  goods  The  Court  held,  that  the  plaintiff  having  paid  the  whole  price  of  the  goods 
bought  by  which  were  to  constitute  the  partnership  stock,  to  which  both  parties  were  to 
one  of  them  contribute  equally,  an  action  lay  against  the  defendant   for  his  moiety  of   the 

upon  their  price,  which  was  to  be  furnished  by  him  in  the  first  instance,  although  there 
joint  ac- 

*  One  partner  may  maintain  an  action  of  account  against  his  eo.partner ;  see  Co.  Litt. 
173.  a;  but  this  remedy  has,  in  a  great  measure,  fallen  into  disuse,  a  preference  of  late 
years  being  given  to  the  mode  of  proceeding  by  bill  in  a  court  of  equity,  where  a  discovery 
by  the  defendant's  answer  upon  oath  may  bo  obtained. 
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might  be  an  account  to  be  taken  between  them  as  partners,  upon  the  subsequent  ***&*  •*  •*■ 
disposal  of  the  joint  stock.  tion  may  * 

sustained  by  one  against  the  other  for  the  payment  of  his  share. 

1.   Abbot  v.  Smith.  M.  T.  1774  K.  B.  %  Blac.  947. 
Per  Ife  Grey,  C  J.     Partners  may,  as  regards  each  other,  enter  into  a  rates-  ^,fj£ayb* 
ble  contribution  to  pay  what  shall  be  recovered.  obtained  in 

6.  Petbs  v«  Hanwat.  M.  T.  1789.  K.  B.  3T.  R.  418.  [  173  ] 

Per  Lord  Kenfom*  C.  7.     If  one  of  the  partners  pay  the  whole  of  a  partner-  an  action  of 
•hip  debt,  without  any  express  promise  from  the  other,  the  law  gives  him  a  right  as*umpfitt* 
to  recover  it  back,  in  an  action  for  money  paid  to  the  use  of  that  other  partner  ;  tm.leM  lt 
and  it  proceeds  on  this  ground4 — that  both  are  liable  to  pay.     But  in  the  case  ^  uiegal° 
0/  illegal  contracts  as  they  are  not  bound  to  pay,  one  of  them  cannot  acquire  transac 
a  right  of  action  against  the  other,  by  paying  the  whole  without  his  consent ;  tion.  t 
in  such  cases  it  is  necessary  to  have  the  consent  and  direction  of  that  other. 

3.  Covenant.  { 

*  Bat  an  action  for  contribution  cannot  be  maintained  in  consequence  of  a  recovery  under 
a  judgment  in  an  action  for  tort ;  8  T.  R.  186.  And,  to  enable  one  partner  who  is  paid  a 
■opposed  joint  debt  to  recover  contribution  from  his  co-partner,  it  is  essential  that  a  supposed 
joint  legal  liability  should  originally  have  existed,  or  at  least  that  the  creditor  should  have 
had  an  equitable  cairn  in  respect  of  a  joint  debt  upon  the  plaintiff;  1  Marsh.  698.  A  mere 
voluntary  payment  by  one  partner  unconnected  with  a  legal  or  equitable  responsibility,  is 
insufficient  to  confer  on  him  any  right  as  against  the  other  members  of  the  firm.  Therefore, 
where  four  persons  in  partnership  together  as  carriers,  entered  into  an  agreement  with  a 
third  person  to  carry  goods  for  him  from  London  to  Frome,  where  they  were  to  be  deposited 
ia  the  warehouse  of  the  resident  partner,  until  the  owner  should  be  ready  to  receive  them 
into  his  own;  and  certain  goods  having  been  forwarded,  were,  after  they  had  been  depos- 
ited in  the  partner's  warehouse,  destroyed  there  by  fire,  it  wss  determined  that,  as  the 
liability  of  the  partners,  in  their  capacity  of  carriers,  ceased  on  the  arrival  of  the  goods  at 
Frome,  die  resident  partner  who  had  paid  over  the  amount  of  the  loss  to  the  owner  of  the 
goods  could  not  recover  from  his  co-partners  any  proportion  of  the  sum  he  bad  paid. 

t  **  But  when  the  claim  does  not  arise  immediately  out  of  the  illegal  contract  itself,"  to  uss 
the  words  of  Lord  Eyre,  C.  J.,  9  H.  Bl.  379.  "but  is  one  step  removed  from  it,  as  if  money 
be  advanced  by  one  at  the  instance  and  request  of  the  other  parties  engaged  in  the  illegal 
contract  although  it  be  applied  in  furtherance  of  it ;  there  are  conflicting  authorities  on  the 
question  whether  it  can  be  recovered.  Some  judges  hsve  considered,  that  he  who  borrows 
money  to  pay  debts  which  be  owes  upon  an  illegal  transaction,  not  malum  in  #e,  may  be  sued 
tor  the  repayment  of  the  loan,  although  the  lender  knew  to  what  purpose  the  money  was  ap- 
plied, because  the  lender's  right  of  action  is  founded  altogether  upon  the  contract  of  loan 
between  him  and  the  borrower,  and  derives  no  aid  from,  nor  is  affected  by,  the  illegal  trans- 
action in  which  the  borrower  was  originally  concerned.  On  the  other  band,  succeeding 
judges  hsve  expressly  denied  the  existence  of  any  distinction  between  the  malum  prohibitum 
as  eontra-distinguished  from  malum  m  #e  ;  and  it  being  admitted  that  if  money  were  lent  with  a 
knowledge  that  it  was  to  be  applied  to  a  purpose  of  the  latter  description,  it  cannot  be  recov- 
ered ;  therefore,  they  necessarily  conclude,  and  accordingly  have  determined,  that  the  for- 
mer must  be  governed  by  the  same  rule.  It  will,  therefore,  be  advisable  to  advert  to  the 
authorities  by  which  this  doctrine  is  both  countenanced  and  discountenanced.  In  one  case, 
S  T.  R.  418  where  two  persons  jointly  engaged  in  an  illegal  stock-jobbing  transaction  with  a 
third,  and  a  loss  having  arisen,  one  of  them  paid  the  whole,  and  took  the  bond  of  the  others 
for  his  proportion ;  the  bond  was  decided  to  be  good,  or,  as  between  the  two,  it  was  regarded 
merely  in  the  light  of  a  loan  of  money,  the  lender  of  which  was  not  concerned  in  the  appli- 
cation made  of  it  by  the  borrower.  In  a  subsequent  case,  7  T.R.  360.  where  one  of  two 
Crtners  under  similar  circumstances  had  paid  the  money  with  the  consent,  authority,  and 
owiedge  of  the  other,  the  majority  of  the  judges  of  the  Court  o(  King's  Bench,  contrary 
to  the  opinion  of  Lord  Kenyon,  determined  on  the  authority  of  the  last  decision,  thst  an  action 
might  be  maintained  for  a  proportionate  share  ;  but  without  such  consent  it  was  agieed  that 
it  could  not. 

t  If  the  articles,  by  which  the  partnership  is  constituted,  are  under  seal,  damages  com. 
mensurate  with  the  injury  sustained  by  the  non-performance  of  any  covenant  or  engagement 
contained  in  them  may  he  recovered  in  such  an  action ;  for  instance,  if  in  the  deed  of  co- 
partnership the  partners  covenant  esch  to  advance  a  stipulated  sum  as  capital  for  the  purpose 
of  launching  the  partnership,  an  action  to  enforce  payment  according  to  the  covenant  will  He 
by  one  partner  against  the  other  wfto  fails  to  make  the  covenantod  advance,  and  the  sum 
agreed  upon  will  be  the  measure  of  damages,  13  East,  7.  The  same  rule  applies  to  every 
ether  species  of  lawful  covenant  by  which  partners  reciprocally  and  severally  bind  themselves 
safer  ss  to  the  performance  of  any  particular  act  or  thins.  If  the  covenant  be  not  performed 
by  the  covenantor,  although  ite  fulfilment  cannot  be,  snfoesd  specifically  st  law,  yet  the  00- 
aartasrs,  upon  showing  that  they  have  performed  their  part  of  the  articles,  may  recover 

■hsst  him  such  damages  ss  have  been  occasioned  by  his  wsat  of  faith.    It  seems,,  howsver 

vol.  xin.  ie 
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Article!  for  Wawxb  v.  Habkis.  T.  T.  1792.  Ex.  1  Artst  246. 

a  co-port-  Aotion  of  covenant  on  an  agreement  for  a  co-partnership  between  the  plaintiff 
which  die  *  an<*  ^  defendant.  The  plaintiff  being  in  the  trade,  and  possessed  of  the  lease 
f  179-1  °f  *De  house,  agreed  to  take  the  defendant  into  partnership*  and  also  to  assign 
plaintiff  over  to  him  a  moiety  of  the  interest  in  the  bouse,  to  commence  from  and  after 
agreed  to  the  29th  day  of  September  then  next,  on  the  terms  and  conditions  following, 
take  defend,  that  is  to  say,  defendant  shall  pay  to  the  said  plaintiff,  on  or  before  the  29th  day 
ant  Mj)?rU  °f  September  next,  the  sum-of  3002.,  as  a  premium  or  fee,  to  be  admitted  into 
fendant ccji- me  M^ partnership  ;  it  then  provided,  that  the  stock  should  Devalued  by  two 
•ented  to  persons  chosen,  one  by  each  of  the  partners,  and  the  defendant  should  advance 
pay  a  cer-  a  sum  equal  to  the  value  of  the  stock  ;  and  after  some  other  covenants,  that 
{*llVHam;  proper  articles  of  co-partnership  should,  as  soon  as  convenient,  be  made  out. 
pay  *  held  The  first  breach  of  this  covenant  assigned  in  the  declaration,  was  the  defendant 
that  plaintiff  had  not  paid  the  sum  of  300/.  on  Jthe  day  named,  although  the  plaintiff  was  will- 
might  main-  ing  to  take  him  into  partnership.  The  defendant  pleaded,  first,  that  no  articles 
tain  cove.  0f  co-partnership  had  ever  been  made  ;  secondly,  that  the  half  interest  in  the 
onTtender!  ^eafle  °^ tne  promises  had  not  been  conveyed  to  him.  To  both  of  these  pleas 
ing  the  ar-    *°e  plaintiff  demurred. 

tides,  aver.     Macdonald,  C.  B.      The  point  upon  which  this  case  turns  is  merely  this  ; 
ring  that  he  whether  the  mutual  covenants  are  to  be  donetmo  statu,  in  which  case  it  is  clear, 
ih^k^rU.  *°at  toe  Partv  wno  chooses  to  move  first  towards  performance  of  the  agreement 
fendant  as    *s  ent^od  to  bring  his  action  ;  or  whether  the  covenant  on  the  part  of  either  is 
partner,       a  condition  precedent.  .  It  has  been  contended,  that  the  lease  and  co-partnership 
being  to  run  immediately  from  and  after  the  day  on  which  the  payment  is  to  be 
made,  the  conveyance  must  be  on  or  before  that  time  ;  but  the  words  "  from 
and  after"  seem  to  me  to  exclude  that  day  ;  if  so,  the  covenant  of  the  defend- 
ant is  precedent  to  the  other,  and  was  broken  before  the  other  was  to  be  ex- 
ecuted. 

4.  Ejectment.  * 
5.  Trover,  t 
Ksubse.  2nd.  Of  the  parties  to. 

dtaLtion,    lm  08B0HNE  v-  Hakpbb.  T.  T.  1804.  K.  B.  5  East  225  ;  S.  C.  1  Smith,  411. 
a  bill  of  The  plaintiff  and  the  defendant  and  a  third  party  had  been  in  partnership, 

exchange     and  action  was  brought  against  them  all  three  for  a  joint  cause  of  action  ;    but 
be  drawn  by  at  the  time  of  commencing  that  action,  the  partnership  was  dissolved.     Harper 
^  1^Ttn5r  pleaded  bankruptcy,  and  the  plaintiff  in  that   action  entered  a  nolle  prosequi 
tk  against  him.     It  was  stated  by  one  of  the  counsel,  that  he  suffered  judgment  to 

of  the'firm*  &°  ^v  default  5  Dut  lt  could  not  be  clearly  collected  whether  it  was  so  or  not. 
who  are  '  There  was  a  joint  judgment  against  Osborne  and  the  other  partner,  who  after- 
compelled  wards  paid  the  money  in  order  to  redeem  themselves  from  an  execution  ;  and 
fc>  pay  it*  now  Osborne  brought  his  action  against  Harper  for  money  paid  to  1)is  use. 
recover*^  ^P°n  t°ese  ^acts  appearing  at  the  trial,  the  plaintiff  was  nonsuited,  on  the  ground 
from  him  tnat  **  wa3  a  j°*nt  payment  by  the  plaintiff  and  the  third  partner,  and  that  he 
the  amount  ought  to  have  been  joined  in  the  action, 
so  paid  in  a  joint  action  if  the  money  was  paid  oat  of  the  joint  fund.! 

that  an  action  at  law  is  not  maintainable  for  the  non-performance  of  a  covenant  to  refer  dis- 
putes to  arbitration,  such  a  covenant  having  a  tendency  to  exclude  the  jnrisdiction  of  the 
superior  courts. 

*  Ejectment,  on  demise  of  one  partner,  against  his  co-partner  after  dissolution,  for  a  house 
agreed  to  be  occupied  by  the  partners  during  its  continuance,  lies  without  notice  to  quit ; 
see  Doe,  d.  Waithman,  v.  Miles,  1  Stark.  181. 

t  One  partner  cannot  maintain  trover  against  his  companion  for  partnership  property  in 
possession,  but  it  may  be  maintained  by  one  partner  against  his  co-partner,  upon  destruction 
by  him,  of  the  partnership  property ;  see  Bull.  N.  P.  34 ;  4  East,  121.  «• 

t  This  principle  was  adopted  in  a  previous  case,  where  five  joint  owners  of  a  privateer 
and  the  owner  of  another  privateer  cruised  in  company,  under  an  agreement  to  share  prises 
equally ;  and  a  prize  being  taken  by  the  five,  and  condemned,  a  moiety  of  it  was  paid  to  the 
single  owner ;  but  the  sentence  of  condemnation  being  afterwards  reversed,  and  restitution 
ordered,  the  whole  value  was  repaid  on  the  partnership  account  by  three  of  the  five,  after 
the  bankruptcy  of  the  other  two ;  and  it  was  decided  by  the  Court  of  King's  Bench,  that  the 
three  could  not  maintain  an  action  against  the  single  owner  without  joining  the  assignees 
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Lord  Ettenborougk,  C.  /.  Though  the  parties  are  Jointly  liable  to  their 
attorney,  who  paid  the  money  for  them,  yet  they  may  not  be  partners  in  a  joint 
claim  upon  the  other  partner.  As  in  the  case  of  trespassers,  they  would  be  lia- 
ble to  the  attorney  jointly,  but  not  to  the  plaintiff;  nor  would  one  of  them,  who 
had  paid  the  whole  damages,  be  entitled  to  contribution  from  the  others.  It 
does  not  appear,  upon  the  judge's  teport,  exactly  in  what  manner  the  money 
was  paid  ;  whether  it  was  money  advanced  by  the  attorney  for  botb,  or  paid  by 
them  to  him  first,  in  order  to  be  paid  over  afterwards.  If  it  was  a  joint  payment 
by  the  attorney,  the  debt  may  be  joint ;  if  the  parties  contributed  the  money 
each  separately  and  the  attorney  then  paid  it,  that  circumstance  would  put  an 
end  to  the  question.  As  a  precedent,  it  is  very  material  that  this  fact  should  be 
ascertained  before  we  decide  upon  the  case. — It  was  therefore,  ordered  to  stand 
over,  and  that,  in  the  mean  time,  an  affidavit  should  be  obtained  from  the  at- 
torney to  state  how  and  when  he  paid  the  money,  and  whether  he  received  it 
from  the  parties  and  paid  it  over,  or  paid  the  money  first  and  then  looked  to 
tbem  to  be  repaid.  Accordingly  on  a  subsequent  day,  it  was  stated  that  the 
attorney  had  made  an  affidavit,  stating  that  he  had  paid  part  of  the  money  him- 
self, and  that  he  had  paid  the  residue  by  means  of  a  joint  note  by  the  two  parties 
on  a  banker  in  Birmingham. — By  the  Court :  this  is  a  joint  fund,  and  the  rule 
must  be  discharged. 

2.   Bykrs  v.  Dobst.  E.  T.  1789.  C.  P.  1  H.  Bl.  236.  So,  an  an. 

By  articles  of  partnership  entered  into,  in  1774,  between  H.  of  the  one  part,  dertaking 
and  B.  (husband  of  the  plaintiff)  D.  (the  defendant)  and  B.  of  the  other  part,  by  two  part, 
it  was  agreed  amongst  other  things,  that  B.,  D.,  and  G.  should  carry  on,  in  part- ne™  to  P*y 
nership,  the  trade  of  a  hosier  for  14  years,  and  purchase  the  stock  in  trade,  moii^y^  a 
utensils,  and  fixtures,  of  H. ;  that  H.  should  grant  to  B.   a  lease  of  the  house,  third,  out  of 
&c.,  where  the  business  was  carried  on  for  twenty-one  years,  at  the  rent  of  6 12.  joint  funds, 
clear  of  all  taxes,  payable  quarterly,  by  and  out  of  the  private  cash  of  B.,  in    [  181  ] 
which  lease  a  room  should  be  reserved  for  the  use  of  H.  during  his  life,  and  af-is  a  joint 
ter  his  death,  for  the  use  of  B. ;  that  the  business  should  be  carried  on  by  B.,  D.  *nderta*- 
and  B.,  in  the  shop  and  other  parts  of  the  house,  as  it  had  before  been  done  by  they  moat 
H. ;  that  B.  and  his  family  should  live  in  the  house  ;  that  B.  should  during  the  bo  sued 
partnership,  as  a  compensation  for  the  use  of  shop  and  premises,  be  paid  equally  jointly- 
by  D.  and  B.  out  of  their  own  private  cash  252.  yearly,  by  quarterly  payments, 
and  that  they  should  pay  B.  a  moiety  of  all  taxes  whatsoever  for  or  on  account  of 
such  house  and  premises ;  that  if  either  the  parties  should  die  and  leave  a  wid- 
ow, she  should,  if  she  chose,  be  taken  into  the  partnership  for  the  remainder  of 
the  term  ;  that  if  B.  should  leave  a  widow,  and  she  should  continue  in  the  busi- 
ness with  the  surviving  partners,  then  she  should  hold  the  said  house  upon  the 
same  terms  and  conditions  as  he  would  {iave  holden  it,  if  he  had  been  living,  &c« 

Lord  Loughborough.     If  one  of  them  had  died,  would  B.  have  been  entitled 

only  to  122.  10*.  2d.?    The  interest  in  the  trade  would  have  survived;  yet, 

according  to  the  argument  of  the  plaintiff,  though  that  interest  would  have 

survived  to  the  partnership,  B.  would  have  been  reduced  to  122.  10*.     It  was 

in  its  nature  a  joint  undertaking.     The  words  "  private  cash"  could  only  mean 

that  the  rent  should  not  be  paid  out  of  the  partnership  stock  ;  but  the  contract 

was  joint  between  D.  and  G.  as  .relating  to  a  third  person. 

3.  Bosanqubt   v.  Wray.  E.  T.  1816.  C.  P:2  Marsh,  319;  S.  C.  6.  Taunt B*  ™6.*? 

rQ7  f  '  anindrridu- 

oJ  ■  •  al  is  a  com- 

A.,  B.,  and  C,  enter  into  partnership,  as  bankers,  in  London,  and  agree  mon partner 

that  neither  shall  engage  in  any  other  bank,  except  for  the  benefit  of  the  whole,  in  two  con- 
C,  however  with  the  consent  of  A.  and  B.,  enters  into  the  bank  of  D.  andce™»no1** 
E.  at  Barton.  C.  dies,  when  a  balance  of  6,6332.  is  due  to  the  London  house  Sn^riee"1 
from  the  Barton  house.    The  London  house  continues  to  make  advances  to  between  the 

partner- 
•f  the  bankrupt  partners ;  see  3  T.  R.  383.    In  such  eases,  if  each  partner  contributes  his  ships,  so  as 
separate  proportion,  actions  can  alone  be  sustained  in  their  individual  capacities  to  compen-  to  be  enfor- 
•ate  the  loss  each  may  singly  incur ;  but,  if  the  fund  out  of  which  the  payment  is  made  be  ced  at  law. 
joist,  the  parties  jointly  injured  must  bring  a  joint  action. 


can  arise  ! 
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the  Barton  house,  under  the  firm  of  C,  D.,  and  Co.,  till  the  halance  in  their 
favor  amounts  to  11,2722.,  which,  however,  is  afterwards  reduced  by  pay- 
ments made  generally,  without  any  specific  appropriation,  to  4,304i. 

The  Court  held,  that  C.  being  a  partner  in  both  the  bouses,  no  legal  con- 
tract could  exist  between  them  in  bis  life-time,  and,  therefore,  that  no  part  of 
[  182  ]    the  demand  which  accrued  in  that  time  could  be  recovered,  eitner-before  or 
after  his  death. 

(b)  In  equity.* 

Where  a  (<0  By  arbUrationA 

person  is  a  (B)  Br  partners  against  third  reasons. 

partner  in  (a)  At  law.     1st.  Form  of  action.     1.  Ex  contrmctu.l 

WUwhi^hi  Srwabd.  v.  French.  H.  T.  1810.  K.  B.  12  East,  317. 

satisfied  as  A.  partner  with  B.,  in  one  mercantile  bouse,  and  with  C.  in  another ;  and, 
to  one  firm  after  the  former  house  had  endorsed  a  bill  of  exchange  to  the  latter,  B.,  act- 
is  satisfied  ing  for  the  firm  of  A.  and  B.,  received  security  to  a  large  amount  from  the 
"dAi  drawer  o£ the  bill,  upon  an  agreement  by  B.  that  the  bill  should  be  taken  up 
though  the  anc*  liquidated  by  B.'s  house,  and,  if  not  paid  by  the  acceptor  when  due, 
one  be,  in    should  be  returned  to  the  drawer. 

fact,  igno-        The  Court  held,  that  the  deposited  securities  being  paid,  and  the  money, 
rant  of  the   therefore,  being  received  by  B.,  in  satisfaction  of  the  bill,  A.  was  bound,  by 
tion.il   "       ^is  act  °^  *"s  partner  B.,  in  all  respects,  and,  therefore,  could  not,  in  conjunc- 
tion with  C,  his  partner  in  the  other  bouse,  maintain  an  action,  as  endorsers 
and  holders  of  the  bill,  against  the  "acceptors,  after  such  satisfaction  received 
through  the  medium  of,  and  by  agreement  with  B.  in  discharge  of  the  same. 

*  It  has  been  said,  that  a  court  of  equity  will,  in  aome  cases,  order  a  specific  performance 
of  an  agreement  for  a  partnership ;  see  3  Meriv.  383 ;  but  it  is  clear  that  a  court  of  equity  will 
not  compel  the  performance  of  an  agreement  for  a  partnership  which  the  partner  may  im- 
mediately dissolve.  If  one  partner  pay  a  partnership  debt,  equity  will  enforce  a  contribn* 
tion;  aee  5  Ves.  793 ;  1  Blast,  20.  If  a  partner  make  the  partnership  liable  for  his  separate 
debt,  and  his  executrix  confess  judgment,  a  court  of  equity  will  restrain  proceedings.  But 
the  court  will  not  appoint  a  recehrer  when  the  partnership  is  to  continue,  except  in  a  case 
of  the  grossest  abuse. 

t  At  law  one  partner  may  maintain  an  action  against  his  co*partner,  notwithstanding  it 
has  been  agreed  between  them  that  the  matter  in  dispute  shall  be  determined  by  an  arbi* 
tration ;  because,  although  a  reference  depending,  or  made  and  determined,  might  be  a  bar, 
yet  a  mere  agreement  to  refer  cannot  oust  the  superior  courts  of  their  general  jurisdiction ; 
see  1  Wtls.  129 ;  8  T.  R.  139.  5  T.  R.  141.  It  has,  indeed,  been  said  that  many  cases  ex- 
ist, in  which,  on  a  plea  of  an  award  or  of  a  submission  to  a  reference,  the  court  has  gone  in- 
to the  merits ;  see  4  Bro.  C.  C.  311 ;  S.C.  2  Ves.  jun.  129.  And  although  partners  covenant 
that  all  differences  arising  between  them,  their  executors,  or  administrators,  shall  be  refer, 
red  to  the  decision  of  two  indifferent  persons  to  be  elected  by  the  partners  themselves » yet, 
on  the  death  of  one,  an  action  cannot  bs  maintained,  by  his  representatives,  against  the  oth- 
er for  refusing  to  nominate  a  referee ;  see  2  B.  &  P.  131 ;  sate,  tits.  Arbitration  and  Award  ; 
Covenant. 

t  It  is  a  general  rule,  that,  whatever  remedy  is  afforded  to  a  private  person  for  an  inva- 
sion or  infraction  of  the  rights  of  property,  the  same  remedy  is  available  to  persons  who 
have  contracted  the  relation  of  partners.  But  as  no  right  of  action  can  result  to  an  individual 
out  of  a  transaction  which  is  illegal  or  immoral,  so  neither  can  contracts  entered  into  by  part- 
ners, which  are  tainted  with  illegality,  be  enforced.  It,  therefore,  one  of  four  partners,  who 
is  resident  abroad,  send  and  sell  goods  to  a  purchaser  in  England  for  the  purpose  of  being 
smuggled,  the  firm  cannot  maintain  an  action  for  the  purchase  money,  although  the  contract 
is  made  and  the  goods  delivered  without  the  privity  of  the  other  partner. 

H  So,  if  one  of  three  partners,  unknown  to  the  other  two,  undertake  to  provide  for  a  bill  of 
exchange,  drawn  by  the  three,  and  accepted  by  a  fourth  person,  although  such  engagement 
were  made  in  fraud  of  his  co-partners,  yet  no  action,  it  seems,  can  be  maintained  upon  the 
bill  against  the  acceptor,  see  1  Stark.  N.  P.  c  102 ;  neither  can  partners  enforce  a  joint  con* 
tract,  where  some  of  the  members  of  the  firm  are  under  a  legal  incapacity  to  sue.  For  in* 
stance,  if  one  of  two  partners,  though  an  Englishman,  be  resident  and  carry  on  trade  in 
an  enemy's  country,  a  joint  contract  cannot  be  enforced  against  a  third  person  by  the  other 
partner;  because  his  co-partner,  residing  under  the  allegiance  and  protection  of  an  hostile) 
state,  is  to  be  considered  to  all  civil  purposes  as  such  an  alien  enemy  as  if  he  were  born 
there ;  see  3  B.  &.  P.  113 ;  1  Campb.  482.  But  if  his  residence  in  an  enemy's  country  be  for 
the  purpose  of  a  trade  licensed  by  the  government  of  this  country,  it  does  not  constitute  a 
disability ;  aee  18  Ves.  525 ;  1  Rose,  271. 

Actions  are  not  unfrequently  brought  by  partners  against  a  third  person,  who  has  guaran- 
teed the  honesty  sad  fidelity  of  a  clerk  or  servant  in  their  employ.    In  such  cases,  attempts 
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8.  Ex  defefe.  [  183  ] 

Cow  t.  BattanuxR.  E.  T.  1802.  C.  P.  3  B.  fe  P.  160. 
PWifitiils  were  co-partners  in  trade.     The  declaration*  after  stating  that  A  firm  may 
Ike  psaintiasJ  carries!  on  trade  in  partnership  as  woofetaplers,  and,  as  inch,  m*jntaj?  "* 
bad  conducted  themselves  with  honesty,  and  made  great  profits,  alleged  that  riandertpo- 
as  eo-paTtners  they  had  bought  a  quantity  of  wool,  to  be  weighed  by  them-  ken  of  them 
selves*,  and  paid  for  according  to  weight,  which  they  weighed  fairly  ;  but  that  with  rcfe- 
tfae  defendant*  speaking  of  them  in  their  trade,  and  of  their  weighing  the  said  I?D^et^_  » 
wool*  said,  "  when  the  wool  was  weighed  there  was  a  pound  weight  conceal- tAMrtMde* 
ad  under  the  brass  weight*"    There  were  several  counts  varying  the  expres- 
sions, and  the  declaration  concluded  with  an  averment  that  several  persons 
(naming  them)  had,  in  consequence  of  the  speaking;  the  said  words,  refused 
to  have  any  further  dealing  with  the  said   plaintiffs.     To  this  declaration 
there  was  a  general  demurrer  and  joinder  therein.     The  Court  were  of  opin- 
ion that  the  action  was  well  brought  by  the  two  plaintiife. 

2nd.  Of  the  parties  to. 
1.  Ex  eontoractu^ 

1.  Byjum  v.  Dobet.  E.  T.  1789.  C.  P.  1  H.  Bl.  236.  In  an  mo. 
In  <ii«rw»wir»     The  Court  were  of  opinion  that  in  an  action  against  a  I'^Sgj^** 

stranger  to  enforce  a  partnership  contract  where  there  has  not  been  any  sever-  to  enforce  a 
ance  of  consent,  all  the  partners  must  join.  partnership 

•ontract*  where  there  has  not  been  any  severance  of  interest,  all  the  partners  must  join  tf 

2.  Haxbisoiv  v.  Fitshbabby.  1797.  N.  P.  3  Esp.  238.  [  184  ] 
There  were  several  names  composing  a  firm,  but  part  were  nominal  only,  &°»  nominal 

and  not  interested  in  the  profits ;  in  a  declaration,  on  a  bond  of  indemnity  to  p^?erat  ^ 
secure  money  advanced  to  a  third  person,  the  breach  stated  the  money  to  bej0ine(ji/-it 
paid  by  the  partners  only  who  are  interested  in  thetprofits.  appear  they 

Le  Blame  held  it  good,  though  the  money  was  paid  on  bills  drawn  on  the  hare  no  in- 
firm composed  of  all  the  partners.  terest  in  *• 
3.  Tra*  v.  Ellwobthy.  E.  T.   1811.  K.  B.   14  East,  210.  concern; 

have  been  made  to  establish  the  guarantee  as  an?  indemnity  to  the  house  of  trade,  rather 
man  to  the  members  composing  it.  But  from  the  decisions  upon  the  subject,  the  principle 
applicable  to  such  instruments  seems  to  be  this ;  that,  as  every  partnership  ceases  to  be  the 
stone  if  any  alteration  is  made  in  the  parties  of  which  it  is  composed,  so  the  prospective 
operations  of  a  guarantee  given  to  a  partnership  will  cease  upon  any  change,  either  "by  the 
death  or  withdrawing  of  any  of  the  partners,  or  the  condition  of  a  new  one,  unless  the  guar- 
antes  itself  contains  some  provision,  contemplating  such  change,  continuing  its  operation  to 
the  succeeding  partnership.  In  the  first  case  affording  a  solution  of  this  principle,  it  was 
decided,  that  a  bond  given  to  a  sole  trader,  as  a  security  for  the  conduct  of  his  clerk,  did  not 
render  the  surety  responsible  for  any  defalcation  committed  by  the  clerk,  after  the  obligee 
had  entered  into  partnership  with  a  third  person;  see  3  Wile.  530;  2  Bl.  Rep.  934.  So,  a 
promise  to  three  partners  to  pay  for  the  goods,  to  be  furnished  to  a  particular  individual  does 
not  extend  to  goods  furnished  by  two  of  them  after  the  third  partner  has  retired  from  the  bu- 
siness ,  see  7T.R.  354.  The  responsibility  of  the  surety  likewise  terminates  on  the  death 
of  any  one  of  the  partners  with  whom  the  engagement  of  suretyship  wss  formed;  see  3 
East,  484;  4  Taunt  673;  19  Ves.  459. 

*  As  e  general  rale,  with  reference  to  personal  torts,  they  can  seldom  be  sustained  jointly 
by  persons-  who  are  united  together  as  partners.  Injuries  of  this  description  are  mostly  of 
•  •  sepexate  nature,  affecting  only  a  single  individual ;  and  where  this  is  the  case,  the  injured 
person  cast  alone  assert  the  remedy  applicable  to  the  injury  sustained. 

t  If  three  persons  agree  to  become  partners,  and  to  purchase  the  stock,  utensils,  and  fix- 
tures of  a  retiring  trader,  by  whom  a  lease  of  the  premises  where  the  business  is  to  be  car- 
ried  on  is  to-be  granted  to  one  of  the  three,  who,  as  a  compensation  for  the  use  of  the  shop 
and  premises,  is  to  be  paid  equally  by  the  other  two,  out  of  their  own  private  cash,  a  moiety 
of  che-  rent  yearly  by  quarterly  payments,  and  a  moiety  of  the  taxes ;  the  undertaking  by  two 
is>  a  joint  undertaking,  and  a  separate  action  cannot  be  maintained  against  either  for  the  re- 
covery of  a  moiety  of  the  rent.  And  a  declaration  of  the  outgoing  partner,  made  contempora- 
neously with  the  formation  of  a  contract,  being  evidence  against  all  the  partners,  it  may  disa- 
ble mem  from  jointly  asserting  the  remedy  adapted  to  the  breach  of  the  contract ;  therefore 
where  a  contract  was  made  by  one  of  several  partners  in  his  individual  capacity,  who,  at 
the  time,  declared  that  the  subject-matter  of  the  contract  was  his  property  alone,  it  was  held 
that  the  partners  could  net  sue  jointly  upon  saeh  a  contract ;  see  1M.&8. 349. 

X  Except  new  members  admitted  after  the  partnership  debt  was  contracted,  when  the  ac- 
tion most  be  in  the  name  of  the  old  Jinn ;  1  Milford  v.  Hood,  1  Esp.  18S. 
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If  this  does     A  banking  trade  was  carried  on  in  the  name  of  father  and  son,  in  whose 
not  appear,  joint  names  the  accounts  of  the  customers  are  headed  in  the  banking  books. 

even  though     Tne  Court  held  the  fataer  cou^d  not  8Ue  a,one  for  the  balance  of  an  ac- 
infanta,*      count  overdrawn  by  a  customer,  without  giving  proof  that  the  son,  though 
proved  to  be  a  minor,  has  no  property  in  the  banking  fund  or  share  in  the 
business  as  a  partner. 

4.  Scott  v.  Godwin.  T.  T.  1797.  C.  P.  1  B.  &P.  67. 
Per  Eyre,  C.  J.  In  Dockwrey  v.  Dickenson,  Skin.  640.  it  is  pointedly 
Where  an  nfaf  «  ^^  t|,e  difference  is  where  an  action  founded  on  a  tort,  and  not  guilty 
bronffhtbya^08^6^'  an<*  WDere  li  l8  founded  oil  a  contract,  for  there  it  is  turn  assumpsit, 
part,  in-  because  it  is  another  contract ;  but  the  party  may  make  a  tori  joint  or  ser- 
stead  of  the  eral."  In  truth,  till  the  case  of  Rice  v*  Shute,  2  Blac.  695.  it  seems  to  have 
whole  firm,  been  the  usual  course  to  nonsuit  the  plaintiff,  if,  on  the  trial  in  an  action  of 
defendant  asmuRpS^  ^  appeared  that  the  defendant  had  a  partner  who  was  not  sued,  as 
"T^l  86  1  **  remains  now  the  course  to  nonsuit  the  plaintiff,  if  he  has  a  partner  not 
in  abate.  *Mtde  a  co-plaintiff.  I  am  not  called  upon  to  enquire  whether  the  rule  in 
ment,  or  tort,  to  which  it  is  said,  2  Lev.  113.  Nettlethorp  v.  Dorrington  ;  that  Sir  Wil- 
avail  Mm.  liam  Jones,  a  sound  and  able  lawyer,  accorded  kasUamter,  be  well  founded 
self  of  the  or  nDk  jf  a  ^^  jn  respect  of  joint  property  can  be  joint  or  several,  it  is  ve- 
tbi^trial  as  T  W6^  y  a  breach  of  a  joint  contract  with  two  or  more  cannot  be  joint  and 
ji  ground  of  several, 
nonsuit;  6  Thtmblertjiorp  v.  Habdesty.  M.  T.   1702.  K.  B.  7  Mod.  116. 

Plaintiff  brought  an  action  as  principal  of  Furnival's  Inn,  and  declared  up- 
Or,  move-in  on  an  insimui  computaseet  for  several  sums  of  money  due  to  him  and  the  seni- 
arrest  of  ^    OI8  0f  foe  society.     And,  after  verdict,  it  was  moved  in  arrest  of  judgment, 
j    gate    ,    t^at  jt  cannot  ^e  his  debt  upon  his  promise,  for,  by  his  declaration,  the  sever- 
al sums  are  laid  to  have  been  due  to  him  and  the  seniors  of  the  society,  and 
the  promise,  whether  expressed  or  implied,  must  be  a  promise  to  them  whose 
debt  it  was  ;  therefore,  they  all  ought  to  join  in  the  aetion.     Tne  Court  arrest* 
ed  the  judgment. 

6.  Mawman  v.  Gillett.  T.  T.  1809.  C.  P.  2  Taunt.  326.  n. 
Per  Cur.     If  the    proprietor  of  materials  enter  into  ostensible  contract  for 
But  not  for  work  to  be  done  thereon,  it  is  not  necessary  that  in  an   action  brought  on 
the  non-re-  ^e   contract,  another,  who  has  secretly  purchased  a  share  of  him,  but  is  no 
dormant       P*rty  to  tDe  contract,  should  be  joined  as  a  co-plaintiff, 
partner.f  7  Cook  v.  Batuteller.  M.  T.   1799.  C.  P.  3  B.  &  P.  150. 

In  actions  by  paitners,  it  was  said  that  if  too  many  be  joined,  it  i  s  a  ground 
And  if  too  °^  demurrer  or  motion  in  arrest  of  judgment, 
many  be       a  ground  of  demurrer,  or  motion  in  arrest  of  judgment.! 
Joined,  it  is  2  Ex  delicto. 

[  186  ]  Bloxham.  v.  HrBBARD.  M.  T.  1804,  K.  B.  5  East,  420 

An  order  of  the  Lord  Chancellor  under  the  stat.  5  Geo.  2.  c  30.  for  remo- 

In  actions    ving  one  of  several  assignees  of  a  bankrupt's  estate,  not  followed  up  by  a  re- 
■ex  delicto, 

as  well  as  •  A  person  having  salary  as  clerk  is  a  sufficient  interest ;  Gordon  v.  Fligher,  cited  14 
East,  210.  But  in  an  action  against  a  stranger  to  enforce  a  partnership  contract,  where  he 
has  dealt  with  some  of  the  members  of  the  firm  as  if  the  contract  were  separate,  they  need 
not  join ;  see  Garret  v.  Taylor,  1  Esp.  144.  So  it  seems,  that  if  a  person  employed  by 
three  to  sell  timber,  in  which  they  are  jointly  concerned,  pay  two  third  shares,  the  third 
may  sue  separate  for  his ;  Garret  v.  Taylor,  1  Esp.  144. 

t  However  a  dormant  partner  may  join ;  and,  if  he  do,  it  does  not  form  any  objection  at 
the  trial,  that  the  defendant  is  thereby  deprived  of  his  right  of  set-off  against  the  acting; 
ostensible  partners,  because  the  statute  of  set-off  does  not  prevent  action  from  being  main- 
tainable in  the  names  of  all  the  parties  interested.  If  the  introduction  of  the  dormant  part- 
ner as  a  plaintiff  make  any  difference,  in  fact,  to  the  defendant,  by  affecting  his  right  of 
seuoff,  the  Court  in  which  the  action  is  commenced  would,  perhaps,  on  application,  grant  him 
relief.  It  seems  to  be  competent  to  parties  in  entering  into  a  company,  to  stipulate,  as  res. 
pects  its  own  members,  that  two  shall  carry  on  the  trade,  and  that  all  actions  shall  be  brought 
in  their  names,  but  no  subsequent  alterations,  without  the  conseut  of  all  the  members,  can 
give  a  right  of  action  to  one  only  of  the  company;  see  3  M.  &  S.  488. 

t  Or,  if  the  objection  do  not  appear  on  the  face  of  the  pleadings,  it  will  be  a  ground  of 
nonsuit  at  the  trial 
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* 

assignment  or  release  of  such  assignee  to  the  remaining  assignees,  or  by  any  exesnfro*. 
new  assignment  of  the  commissioners  under  the  Lord  Chancellor's  further  or- tu* aU  *• 

The  court  held  that  it  did  not  operate  to  divest  the  legal  estate  out  of^JJ8^1"^ 
such  removed  assignee,  and  consequently  he  ought  to  join  in  an  action  of  joinder  can 
trover  brought  by  the  assignees  for  a  ship  belonging  to  the  bankrupt's  es-  only  be 
late.  But  advantage  can  only  be  taken  of  the  non-joinder  by  plea  in  abate-  P^eaded  in^ 
ment  to  the  whole  action,  though  the  other  assignees  who  sue  can  only  re-  abatement* 
cover  their  proportional  part. 

3rd.  Affidavit  to  hold  to  bail 
Stacby  v.  Fmdric.  E.  T.  1801.  C.  P.  2  B.  &   P.  390. 

An  affidavit  of  debt  made  by  one  of  three  partners,  denying  any  tender  Defendant 
in  bank  notes  to  himself  or  to  either  of  his  partners,  to  the  best  of  his ™ YaUon*1* 
knowledge  and  belief.  Rule  nisi  for  cancelling  bail-bond  and  entering affidavitof1 
an  exoneretur  in  the  bail-  piece,  because  all  the  plaintiffs  had  joined  in  the  affi-  one  partner, 
davit  to  hold  to  bail.  The  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  without  the 
Js.)  were  of  opinion  that  the  affidavit  to  hold  to  bail  was  sufficient.  consent  of 

4th.   Plea.  the  others. 

Eckhabdt  v.  Wilson.  H.  T.  1799.  K.  B.  8  T.  R.  140. 

To  assumpsit  by  several    partners,  the  defendant  pleaded  in  the  bar  the  To  an  •*- 
bankruptcy  of  one  of  them;  it  was  objected,  that  even  if  the  defendant  can  be  ntmpait  by 
permitted  to  avail  himself  of  the  subject  matter  of  the  plea,  it  should  have  partners, 
been  a  plea  in  abatement,  not  in  bar.  defendant 

The  Court  said  that  the  plea  was  properly  pleaded  in  bar,  because  it  showed  Se^bankT 
not  merely  that  there  were  other  persons  (namely,  the  assignees  of  the  bank-  ruptcy  of 
rupt)_who  ought  to  have  sued  with  the  plaintiffs  but  that  one  of  the  plain-  one.f  - 
tiffs  could  not  sue  at  all. 

bth.  Evidence.  [  1 87  ] 

1.  Parsons  v.  Cbosby.  1799.  N.  P.  6  Esp.  199. 

Per  Lord  EUenborough,  C.  J.     A  person  who  suffers  his  name  to  be  used  ^  peaion 
in  a  firm  as  a  partner,  if  in  fact  he  is  not  so,  nor  has  any  share  in  the  busi-  who  suffers 
ness  or  profits,  may  be  a  witness  for  a  person  whose  name  is  joined  with  his,  his  name  to 
and  who  is  the  only  person  entitled  to  maintain  the  action.  appear  as 

ble  partner,  but  who  derives  no  benefit,  may  be  witness  in  an  action  by  the  firm ;  an  OBt*nfl|- 

2.  Lucas  v.  De  La  Couh.  E.  T.  1813.  K.  B.  1  M.  &  S.  249. 

Case.     The  plaintiffs  were  partners,  and  declared  that  they  were  possessed  And  in  an 
of  a  large  quantity  of  Carthagena  bark,' which  was  on  board  a  certain  ship  action  insti- 
in  the  river  Thames,  bound  for  a  certain  port ;  and  that  the  defendant  agreed  tot«d  by  ■«- 
with  them  to  take  charge  of  the  said  bark,  upon  certain  conditions  specified  ™J~  P*1*: 
in  the  declaration.     The  second  count  stated  that,  in  consideration  that  the  non-per- 
plaintifis  had  retained  and  employed  the  defendant  to  cause  certain  quantities  formance  of 
of  bark  of  the  plaintiffs  to  be  sold  on  their  account  on  a  certain  commission,  an  agree. 
&c.,  the  defendant  undertook  to  render  them  a  reasonable  account,  &c.     In  ™enl» .ft  *•• 
order  to  prove  the  defendant's  handwriting  to  the  agreement  stated  in  the  one  Aauhe 
declaration,  which  agreement  was  made  with  one  of  the  plaintiffs  only,  of  the  goods  to 
name  of  Moravia,  on  the  subject  of  the  contract,  he  was  called,  and  stated  that  which  it  re. 
the  bark  was  his  property,  and  belonging  to  no  other,  and  had  been  allotted  latedarehb 
to  him  out  of  the  partnership  stock,  and  that  he  offered  the  defendant  to  be-  ^ny^evl 
come  a  partner  with  him  in  the  sale  of  it.  Tdence  for  " 

Lord  EUenborough,  C.  J.     It  struck  me  at  the  trial,  that,  without  consid-  the  firm.! 
ering  this  as  evidence  that  the  property  belonged  to  Moravia  alone,  yet,  if 

•With  respect  to  actions  ex  delicto,  or  actions  of  trespass,  brought  by  partners,  the  rule 
is  different  from  that  which  prevails  in  actions  founded  upon  contract.  Notwithstanding 
all  the  several  parties  who  are  jointly  concerned  in  interest  ought,  when  a  joint  injury  is 
sustained,  regularly  to  join  in  an  action  for  its  redress,  still,  if  all  of  them  have  not  joined, 
the  defendant  must  plead  the  omission  in  abatement,  and  cannot  otherwise  take  advantage 
of  the  objection ;  see  5  East,  430 ;  1  W.  Saund.  291.  b. 

t  See  post,  div.  IX.  of  Bankruptcy. 

t  And  an  admission  of  a  partner,  though  not  a  party  to  the  action,  is  evidence  as  to  joint 
contracts  against  any  other  partner,  as  well  at  the  end  as  during  the  continuance  of  the 
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one  partner  makes  a  contract  in  his  individual  capacity,  and  the  otfeer  part- 
ners are  willing  to  take  the  benefit  of  it,  they  be  content  to  dolso  according  Id 
the  manner  in  which  the  contract  was  made. 

Bayley  J.    The  declaration  of  Moravia  was  certain  evidence  eagainst  the 
plain  ti£ 

3.  Ann  v.  Postal.  1810.  N.  P.  3  Campb.  239. 
In  an  action     Per  Lord  EUenborough,  C.  /.     If  a  bill  be  endorsed  in  blank,  any  number 

on  a  bill  in-  of  persons  may  join  in  suing  upon  it,  without  proof  of  partnership  or  joint  in- 
dorsed in      tere8t- 

VVoi™!    dence  n*«d  not  b«  &™n  of  ****  the  irm  consists. 

I  l88J  (6)  In  eqmip* 

(C)  By  thibd  ramus  agaiust  pjjmnBBs. 
(a)  At  law.     1st.  Of  the  form  ef  actio*.     1.  Ex  centra***. 
1.  Exly  v.  Lyb.  E.  T.  1812.  K.  B.  15  East,  11. 
ff       ,  One  of  two  partners  drew  bills  of  exchange  in  his  own  name,  which  he  pro- 

render"  cured,  to  be  discounted  by  the  same  banker  who  had  discounted  the  other  bills 
inn  liable,  drawn  in  the  joint  name. 

credit  The  Court  held,  that  the  banker  bad  no  remedy  against  the  partnership,  ei- 

ahould  be  far  UDOn  the  bills  as  drawn  by  the  single  partner,  or  for  money  had  and  re- 
Snneol-  ceited  through  the  medium  of  such  bills,  the  proceeds  being  carried  to  the 
leenvely,  partnership  account ;  and  that  it  made  no  difference  that  the  banker,  at  the 
for  if  the  se.  time  he  discounted,  conceived  that  all  the  bills  were  cashed  for  the  benefit  of 
parate  lia-  the  firm, 
bility  of  a    single  partner  is  alone  regarded,  no  action  lies  againat  the  firm. 

2.  Murray  v.  Sohebvills.  1809.  N.  P.  2  Campb.  99*  n. 
®°'  k  f  Money  had  and  received.  Plea  in  abatement,  that  the  promise  was  made 
a  firm  sign  joiotty  w*tD  ODe  S.  and  one  M.,  who  are  both  alive*  Defendant  proved  that 
letters  in  he  bad  two  partners  of  these  names  in  America  ;  but  several  letteis  from  him 
his  own  to  the  plaintiff  were  produced  signed  in  his  own  name,  and  in  which  he  prom- 
name,  and  [^  to  ^y  the  money  in  question  without  making  any  mention  of  his  partners. 
withoiT*  Lord  Eilenborough  held  the  letters  conclusive  evidence,  that  the  debt  was 

mentioning  due  from  the  defendant  individually,  and  not  from  the  partnership ;  and  the 
to  hie  part,  plaintiff  had  a  verdict  for  the  amount  of  his  demand, 
ner,  to  pay   a  debt,  he  is  only  liable. 

3.  Rbbd  v.  Whit*.  1797.  N.  P.  5  Esp.  122. 
And  it  has       a.  and  B.  gave  their  acceptance  for  goods  furnished  on  their  joint  credit ; 
thau  if^a      an<^  a^er  dissolution  of  partnership  the  holder  took  the  separate  bill  of  A.  MB 
creditor  of  a  a  renewal  of  the  former  bill  of  B. 

firm  so  deal  Lord  Eilenborough  C.  J.,  was  clearly  of  opinion  that  B.  was  thereby  dis 
with  one  of  charged. 

them  as  to  4%  Napp  v#  Lathak.  E.  T.  1818.  K.  B.  2  B.  <fr  A.  793. 

no°action'  ^*  Having  employed  B.  and  C,  who  were  partners  as  wine  and  spirit  mex- 
liea  againat  chants,  to  purchase  wines,  and  sell  the  same  upon  commission,  C,  the  man* 

[  159  ]  aging  partner,  represented  that  be  had  made  the  purchases,  and  that  he  had 
the  others ;  sold  a  part  of  the  wines  at  a  profit,  the  proceeds  of  which  supposed  sales  he 
but  as  a  ge-  paJd  j0  a.,  and  rendered  accounts,  in  which  he  slated  the  purchases  to  have 

!!«I*J[!?Jfi..beeft  made  at  a  certain  rate  per  pipe.  In  fact,  however,  C.  had  neither 
one  partner ,         .  ir,r.  •    «      <•    •  •  *•      •  •   • 

is  liable  for  bought  nor  sold  any  wine ;  the  transactions  were  wholly  fictitious,  of  which 

the  act  of  B.  was  utterly  ignorant.  Upon  the  whole  account  a  larger  sum  had  been 
his  co-part-  repaid  to  A.  on  the  proceeds  of  that  part  of  the  wine  alleged  to  be  resold, 
tho'  6h *he  **>an  **e  kad  advanced  ;  but  the  other  part  of  the  wine,  which  C  represented 

die  latter  partnership ;  see  1  Taunt.  104.  And  where  one  partner  drew  a  bill  on  the  partnership  firm 
haa  boon  Mw'  ?aye  **  m  P*3rmellt  *°  a  ^parate  creditor  in  discharge  of  his  own  debt,  the  Court  held, 
fraudulent  tna*  m  an  ac*ion  D7  such  creditor  against  the  acceptor,  either  of  the  partners  might  be  oaJL 
OT  *   ed  on  the  part  of  the  defendant  to  prove  that  the  partner  who  drew  the  bill  had  no  authority 

to  draw  it  in  the  name  of  the  firm;  13  East,  175. 
*  The  equitable  remedies  possessed  by  partners  for  the  vindication  of  their  rights  againat 

strangere  are  analogous  to  those  which  may  be  resorted  to  aa  between  individuals  j  nor  are 

there  any  striking  peculiarities  to  be  remarked  in  the  prosecution   of  a  suit  m  •Sjwty  by 

them. 
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as  baying  been  purchased,  remained  unaccounted  for.  It  was  determined, 
that  B.  was  responsible  for  the  false  representations  of  his  partner  ;  and  that 
A.  was  not  only  entitled  to  retain  the  money  which  had  been  paid  to  him  up- 
on these  fictitious  sales,  but  that  he  might  maintain  an  action  for  money  had 
and  received,  to  recover  the  specific  sums  advanced  for  the  number  of  pipes 
of  wine  unaccounted  for. 

5.  Hudson  v.  Robinson.  H.  T.  1816.  X*  B.  4.  M.  &  S.  476. 

To  an  action  against  one  of  several  partners  for  not  delivering  goods  with  a  Bat  an  indi, 
count  for  money  had  and  received,  the  defendant  pleaded  the  non-joinder  of  ]?*u*'t  ^1 
his  partners ;  and  it  appeared  that  the  defendant,  being  in  partnership,  made  known  part- 
the  contract  individually,  but  in  the  joint  name,  and  for  the  sale  of  joint  prop-  nership  in 
erty  ;  and  that,  in  fraud  of  his  partners,  he  received  the  money  and  applied  it  abatement 
to  his  own  use,  though  the  bill  drawn  by  him  for  it  was  in  the  joint  name;  of  a  demand 
the  Court  were  of  opinion,  that  the  plaintiff  might  recover  the  money  so  re- him8*inn. 
ceived  under  the  common  court.  dividually;* 

6.  Robertson  v.  Wilkinson.  M.  T.  1814.  Ex.  3  Price,  638. 

Per  Cur*  *  A  creditor  is  entitled  to  sue  a  doimant  partner  of  his  debtor,  if  And  the 
unknown  to  him  to  be  so  at  the  time  of  furnishing  the  subject  matter  of  the  8ame  "d®" 
debt,  for  whatever  had  been  supplied  to  the  firm  during  the  partnership.     It  ^mant 
ia  not  an  answer  to  the  circumstance  on  which  the  reason  of  the  rule  is  founded,  partners.t 
the  partnership  not  having  been  known  to  the  plaintiff,  that  it  might  have  been    [  190  ] 
known  to  him  if  he  had  used  diligence,  inasmuch  as  the  defendant,  the  part- 
ner not  originally  known,  had  been  a  registered  part  owner  of  the  ship,  on  ac- 
count of  which  the  goods  had  been  supplied  at  the  time,  because  the  register 
is  not  readily  accessible  nor  conclusive  when  found.     None  of  the  acts  done 
by  an  ostensible  partner,  which  are  usually  held  to  operate  to  discharge  the 
others,  such  as  detecting  one  accepting  new  bills,  die.  will  operate  to  dis- 
charge a  partner  not  known  to  the  creditor  if  done  during  the  time  of  the 
concealment  of  such  partner. 

2.  Ex  Delicto. 
1.  Govbtt  v.  Radmage.  E.  T.  1804.  K.  B.  3  East,  62.  . 

La  an  action  upon  the  case  in  tort  against  several  for  a  negligence  in  l>**'  tort  m*y  be 
forming  a  contract,  sustained 

The  Court  said;  as  some  defendants  may  be  acquitted  and  the  others  found  against  the 
guilty  ;  if  some  contractors  only  are  sued,  they  cannot  plead  in  abatement  the  whole,t 
non-joinder  of  the  others. 

•In  action  against  an  individual  he  cannot  object  that  the  contract  attempted  to  be  enforced 
is  rendered  illegal  by  reason  of  the  existence  of  a  secret  partnership  between  himself  and 
another  person.  For  instance,  if  the  name  of  a  single  underwriter  appear  upon  a  policy  of 
insurance,  the  insurer  will  not  be  allowed,  if  a  loss  happen,  to  defeat  a  bona  fide  insurance, 
by  urging,  in  answer  to  an  action  brought  by  an  innocent  assured  upon  the  policy,  that  a 
secret  partnership  existed  between  himself  and  another  at  the  time  of  its  subscription,  and 
consequently  that  it  was  void ;  see  Park  on  Insur.  8.  Where,  indeed,  a  person  professing 
to  engage  only  his  own  individual  capital  pledges  himself  as  such  to  the  assured,  it  would  be 
unjust  if  he  were  permitted  to  set  up  a  secret  partnership  in  avoidance  of  the  policy  subscribed 
by  himself  singly ;  see  6  T.  R.  405 ;  2  H.  Bl.  379. 

t  Indeed,  an  action  may  be  maintained  against  a  dormant  partner  alone  upon  a  joint  con- 
tract, if  he  do  not  avail  himself  of  the  legal  objections  arising  from  the  nonjoinder  of  the 
ostensible  partners,  by  pleading  in  abatement ;  4  T.  R.  734.  And  it  is  no  security  to  him 
any  more  than  it  is  to  an  ostensible  partner,  that  be  stipulated  that  his  co-partner  should  carry 
on  the  trade  at  his  own  separate  risk,  and  that  he  should  not  be  answerable  for  any  of  the 
joint  debts  or  engagements.  Even  those  acts  done  by  a  creditor,  such  as  selecting  one 
partner,  accepting  new  bills,  &c.,  which  are  usually  held  to  operate  in  discharge  of  the  other 
partners,  will  not  liberate  an  unknown  dormant  partner  if  they  were  done  by  the  creditor v 
during  the  time  of  his  concealment. 

t  But,  except  in  particular  cases,  partners  are  not  generally  responsible  for  the  wrongs  of 
each  other.  If  they  all  join  in  one  trespass  or  tort,  of  coarse  they  may  all  be  sued,  and  com* 
polled  to  make  compensation  for  the  injury  they  have  committed ;  but  an  action  for  such  a 
misfeasance  would  arise  from  their  personal  misconduct,  and  not  from  the  relation  of  part- 
nership subsisting  between  them  with  regard  to  matters  quite  unconnected  with  the  partner- 
ship  trade  or  business ;  for  there  cannot  be  a  doubt  but  that  a  joint  responsibility  would  not 
bo  incurred  for  a  tort  committed  by  an  individual  partner.  And,  in  genera],  acts  donoin  the 
eonreo  of  the  partnership  trade  or  business  in  violation  of  the  law,  will  only  implicate  those 
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Or  part  of  •     2.  Attorney-General  t.  BvrgesyE.  T.  1788.  Ex.  Bunb.  223. 
firm#  Per  Cur.     An  action  for  a  tort  may  be  sustained  against  any  member  of  a 

firm. 

2nd.  Parties  to. 
1.  Ex  contractu. 
1.     Bristow  v.  Jakes.  E.  T.  1797.     K.  B.  7  T.  R.  257. 
In  actions        To  an  action  of  debt,  on  the  9  Anne,  c,  14.,  to  recover  back  money  won  at 
co™e£ted    play,  the  defendant  pleaded  in  abatement,  that  the  money  was  due  from  others 
,^rtnerahiPfnot yarned  as  well  as  from  himself. 

all  the  part-     Lord  Kenyan  C.  J.    I  am  very  sorry  to  be  obliged  to  yield  to  the  objection 
[  191  ]    taken  by  the  defendant ;    but  it  is  imposiible  to  say  that  this  action  of  debt  tin- 
ners must    money  had  and  received  to  the  plaintiff1  s  nse  arises  ex  delictoP  so  as  to  exclude 
be  made  de- the  p]ea  \n  abatement.     In  the  instance  of  trover  the  nature  of  the  action  is 
fendants ;     d^jgi  ve  that  it  is  a  tort,  and  each  person  is  there  answerable ;    but  here  the 
act  of  parliament  says,  that,  if  any  person  shall  lose  at  play  a  certain  sum,  he 
may  recover  it  back  again,  not  by  way  of  a  penally,  but  by  way  of  a  contract 
raised  by  the  act.     The  statutes  gives  this  action  on  the  idea,  of  there  being  a 
contract,  and  the  act  has  always  been  considered  as  a  remedial  law.     I  agree 
to  the  distinction  taken  between  actions  of  tort  and  contract ;  that,  in  the  for- 
mer, the  parties  may  be  separately  sued,  but  that,  in  the  latter,  all  must  be 
joined.     This  is  an  action  founded  on  a  contract  raised  by  the  act  of  parlia- 
ment, and  is  not  distinguishable  from  other  actions  of  contract. 
If  not,  it  ia     2.  Rice  v.  Shute.  E.  T.  1769.    K.  B.  2  Bla.  695  ;  S.  C.  5  Burr.  261 1. 
agTonndfor     In  assumpsit  for  partnership  debts.     The  Court  said:    it  maybe  brought 
a  plea  in      against  one  partner  only ;  and,  unless  he  pleads  in  abatement,  he  shall  be  af- 

orT/t™      terwards  concluded. 

non-joinder  3-  Scott  v.  Godwin.  T.  T.  1797.  C.  P.  1  B.  &  P.  67, 

appear  upon 

who  are  guilty  of  them.  If  one  of  two  bankers  in  partnership  should  commit  usury  in  dis- 
counting bills;  or  if  one  of  two  Burgeons  in  partnership  should  wantonly  ill-treat  a  patient, 
the  innocent  co-partner  would  not  be  liable  to  an  action  for  penalties  or  damages ;  but  if  an 
attorney  be  in  partnership  with  another,  and  they  carry  on  their  business  together,  and  their 
joint  names  are  put  on  their  papers  in  causes  in  their  office,  it  has  been  ruled,  that  either  of 
them  is  liable  to  the  penalty  imposed  for  practising  as  an  attorney  without  having  hid  cer- 
tificate ;  though  it  appear  that,  by  a  private  arrangement,  the  party  sued  was  to  derive  no 
benefit  from  the  suit  in  reapoct  of  prosecuting  which  the  qui  tarn  action  for  the  penalty  is 
brought.  The  consequence  is,  and  it  has  accordingly  been  determined,  that  two  attornies  or 
proctors  cannot  be  sued  together  as  for  one"  offence  in  practising,  without  having  obtained 
their  certificate. 

*  There  is  a  material  difference  between  plaintiff  and  defendant  as  to  the  joinder;  a  de- 
fendant may  plead  the  non-joinder  of  a  co-partner  in  abatement ;  he  is  not  compelled  to  do 
so ;  he  may  reserve  his  objection  and  avail  himself  of  it  in  any  stage  of  the  proceedings. 
But,  in  the  latter  case,  parties  must  take  advantage  of  the  objection,  that  all  the  contracting 
parties  are  not  sued  by  a  plea  in  abatement ;  and  it  is  available  in  that  way  only,  though  the 
plaintiff  knew,  and  even  contracted  with  the  other  partners.  An  opportunity  is  offered  to 
the  defendant  of  insisting  that  the  contractors  shall  be  joined  with  him  in  the  suit ;  but,  at 
the  same  time,  it  is  so  regulated  as  to  avoid  the  delay  or  expense  of  a  trial.  In  an  action  of 
assumpsit,  where  the  defendant  pleaded  that  the  promise  was  made  jointly  by  himself  and 
two  others,  who  were  alive ;  and  after  the  defendant  had  proved  that  he  had  two  partners, 
the  plaintiff  produced  several  letters  from  him  which  were  signed  in  his  own  name,  and  in 
which  he  promised  to  pay  the  debt  in  question  without  making  any  mention  of  his  partners ; 
Lord  Ellenborougb  held  the  letters  conclusive  evidence  that  the  debt  was  due  from  the 
defendant  individually,  and  not  from  the  partnership ;  8  Campb.  99.  And  where  an  action 
was  brought  against  one  defendant,  who  pleaded  a  similar  plea,  it  was  held,  that  an  account 
kept  by  the  defendant  only  in  a  pass-book  between  him  and  the  plaintiff  at  the  bankers,  was 
strong  evidence  to  show  that  the  credit  was  given  to  the  defendant  alone ;  2  Stark.  N.  P.  C 
555.  But  in  support  of  such  a  plea,  it  is  said  to  have  been  ruled  at  Nisi  Prius,  and  likewise 
to  have  been  decided  upon  a  motion  for  a  new  trial,  that  where  the  plaintiffs  particular 
contains  items  which  are  owing  from  the  defendant  jointly  with  a  partner  who  is  not  sued, 
the  non-joinder  of  the  partner  may  be  pleaded  in  abatement,  and  the  plea  will  be  good ;  1 
Esp.  N.  P.  C.  453.  Pleas  of  this  description,  being  considered  as  dilatory,  are  not  much 
favoured  by  the  Court ;  and  in  one  case,  4  B.  &  A.  93,  where  a  defendant  pleaded  in  abate, 
ment  that  others  were  jointly  liable  with  himself,  and  the  plaintiff  applied  to  the  defend- 
ant's attorney  to  give  the  places  of  abode  and  additions  of  those  persons,  which  he  refused 
to  do  unless-  the  action  was  discontinued,  the  Court  of  King's  Bench  held  that,  if  the  de- 
fendant persevered  in  such  refusals,  the  plea  might  be  set  aside. 
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Vet  Our.     Where  one  of  two  persons  jointly  interested  la  a  covenant  be  tb*  tf*d- 
toed  alone  for  the  breach  of  it,  without  averring  that  the  other  U  dead,  the  j"**  il  wij} 
defendant  may  demur,  or  bring  a  writ  of  error.  foradlmuiJ 

See  atUe  Nonjoinder*  rer  or  WT^i " 

4.  Gnus  v.  Mkrvtix.  H.  T.  1810.  C.  P.  3  Taunt.  313.  of  error* 

An  infant  and  an  adult  join  in  a  contract.     The  Court  said:   it  is  voidable    [  192  ] 
by  the  infant ;  the  adult  may  be  sued  alone  ;   and  if  the  non-joinder  of  the  in-  Where  one 
ffcnt  is  pleaded  in  abatement,  the  plaintiff  must  reply  his  nonage,  and  not  take^1^'**. 
issue  on  the  plea.  Seems  he 

6.  Gbklbeb  v.  Nsals.  1792.  N.  P.  Peake,  146.     S.  P.  Robbbts  ▼•  Wilson,  should  not 

S  Price,  536.  be  joined.* 

Per  Kenyan,  C.  J.    A  dormant  partner  may  be  made  a  co-defendant  with  A  plea  of 
Che  party  who  made  the  contract.     But  a  plea  of  non-joinder  cannot,  under  non-joinder 

such  circumstances,  be  supplied.  is  to  a  dor* 

rr  mant  part- 

*  In  such  a  case,  a  defendant,  not  being  permitted  to  plead  the  variance  between  the  writ  ?er'  caJmot 
and  the  declaration,  for  a  plea  in  abatement  of  the  writ  could  not  be  sustained,  may  take    1  JjU8tam- 
advantage  of  the  omission  by  demurrer;  or  he  may  move  in  arrest  of  judgment,  or  sustain       ° 
a  writ  of  error;  1  Chit,  on  PI.  32. ;  2  Taunt.  254.    But  where  the  instrument,  which  is  the 
seaadatMm  of  the  action,  is  a  joint  bond  or  deed,  it  must,  to  enable  the  defendant  to  take 
advantage  of  the  non-joinder  otherwise  than  by  a  plea  in  abatement,  appear  upon  the  record 
not  only  that  the  co-obligor  or  co-covenantor  is  alive,  but  that  he  sealed  or  executed  the 
bond  or  deed.    In  the*  case  of  a  joint  contract  there  is  this  objection  to  the  non-joinder  of 
one  or  more  of  the  several  parties  liable,  that,  if  judgment  be  obtained  against  one  in  a 
separate  action  against  him  upon  such  contract,  the  plaintiff  may  experience  difficulty  ia 
afterwards  proceeding  against  the  parties  omitted ;  1  Chit,  on  PI.  32 ;  2  B.  Moore,  157. 

t  As  to  surviving  partners,  see  div.  (E),  post;  and  as  to  those  outlawed,  see  ante;  tit.  Out- 
lawry. 

t  So  a  plaintiff,  who  neglects  to  reply  the  infancy  of  the  co-contractor,  may  show  that,  at 
tae  time  of  the  contract  being  made,  the  alleged  contractor  was  an  infant,  and  that  he  has 
subsequently  avoided  the  contract ;  14  East,  214.  But  if,  instead  of  replying  infancy,  the 
plaintiff  join  issue  on  the  plea  in  abatement,  and  is  unable  to  establish  an  avoidance  of  the 
contract  by  the  infant,  he  must  be  nonsuited,  because  the  only  fact  then  in  issue  is  the  ex. 
ietence  or  non-existence  of  a  joint  contractor,  and  that  is  proved  by  showing  an  infant  co- 
contractor,  who  had  been  joined  in  the  action,  might  probably  not  have  availed  himself  of 
his  personal  incapacity ;  3  Taunt.  313.  It  has  been  laid  down  by  Gibbs,  C.  J.,  that  where 
goods  are  sold  to  a  minor,  upon  a  false  and  fraudulent  representation  by  his  father  that  he 
has  relinquished  his  business  in  favour  of  the  son,  the  father  is  liable,  either  as  principal 
vendee  or  as  partner  with  his  son.  But  the  irresponsibility  of  infants  who,  during  their  mi. 
nority,  have  held  themselves  out  aa  partners,^  confined  to  those  contracts  which  are  entered 
into  during  the  nonage,  for  they  will  be  liable  upon  contracts  aAerwards  made  in  the  joint 
name,  if,  on  attaining  full  age,  they  do  not  disaffirm  the  partnership,  and  notify  that  disaffirm. 
ance  to  those  with  whom  they  have  had  dealings.  Therefore,  where  an  infant  represented 
himself  as  in  partnership,  and  continued  to  act  in  the  character  of  partner  till  within  a  short 
period  of  his  coming  of  age,  it  was  determined,  notwithstanding  that  there  was  not  any 
proof  of  his  doing  any  act  as  a  partner  after  he  attained  the  age  of  majority,  that  it  was  his 
bonnden  duty  to  have  notified  his  disaffirmance  of  the  partnership  on  arriving  at  that  age; 
and  as  in  that  case  he  had  neglected  to  do  so,  that  he  was  responsible  to  persons  who  had 
subsequently  trusted  his  partner  with  goods  on  the  credit  of  the^partner ;  5  B.  &  A.  147. 
We  have  hitherto  assumed  in  the  case  of  an  infant  member  of  the  firm  that  he  is  not  made 
a  party  to  the  suit ;  but  if  the  action  be  brought  against  him  jointly  with  the  others,  and  he 
pleads  his  infancy  in  bar,  the  plaintiff  cannot,  by  entering  a  nolle  prosequi  as  to  him,  con. 
tinue  the  suit  against  the  rest,  because,  having  in  his  declaration  stated  the  contract  to  be  a 
joint  one,  entered  into  by  several  persons,  by  one  of  whom  it  is  avoided,  it  would,  were  he 
to  have  obtained  a  verdict  against  the  others,  be  error  on  the  record ;  an  action  arising  out 
of  a  contract,  which  is  brought  against  several,  and  cannot  be  supported  against  all,  failing 
wholly  because  the  contract  proved  and  established  differs  from  that  declared  upon  and  as- 
sumed ;  he  must  therefore  discontinue,  and  bring  a  new  action  against  the  adult  members, 
as  being  the  sole  contracting  parties  according  to  the  legal  effect  of  the  contract ;  3  Esp, 
N.  P.  C.  76.  An  infifnt  partner  is  not  compelled  to  plead  his  infancy  specially,  but  may 
give  it  in  evidence  under  the  general  issue ;  2  Lev.  144. 

fl If  the  members  of  whom  the  firm  apparently  consists  are  expressly  named,  as  if  it  be  re- 
presented to  be  composed  of  A.  &  B.,  a  creditor  dealing  with  them  under  an  ignorance  that 
there  is  a  dormant  partner  cannot  be  compelled  in  an  action  against  them  to  join  C.  in  the 
suit  on  account  of  a  secret  interest  he  may  possess  as  partner.  In  such  a  case,  the  creditor 
has  the  option  of  joining  him  or  not,  as  he  thinks  proper ;  he  may  proceed  against  him 
when  he  ia  discovered,  notwithstanding  he  was  unknown  to  be  a  partner  at  the  time  of 
famishing  the  subject  matter  of  the  debt ;  but  he  is  not  bound  to  do  it,  inasmuch  as  the  dor- 
partner  was  not  only  an  ostensible  contracting  party,  but  his  interest  was  purposed  and 
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[  193  ]    6.  Duboh  ?.  Lubest.  T.  T.  1814.  G.  P.  1  Marsh.  24  ;  8.  C.  5  Taunt.  609. 
Though  Three  partners,  A.  B.,  and  C,  order  goods  from  abroad,  and  then  dissolve 

now  a  diffe-  partnership,  and  make  over  their  property  to  trustees  for  their  creditors,  leav- 
taine™  6°    m&  ^'  an<*  ^*  agents  to  settle  the  affairs  of  the  firm.     The  goods  arrive  and 
are  delivered  to  A.  and  B.     In  an  action  against  A.  B.,  and  C,  for  the  freight, 
tn  actions    the  Court  held  that  C.  was  not  liable. 
ex  delicto,  2.  Ex  delicto. 

£•  Pj£lntiff     1.  Rich  v.  Shots.  E.  T.  1770.  K.  B.  2  Biac.  695 ;  S.  C.  5  Burr.  2611.  S. 
part  or  the  P-  Burton,  v.  Jakes.  E.  T.  1 797.  K.  B.  7  T.  R.  257. 

whole  of  the     The  Court  said  it  is  perfectly  clear  that  in  actions  ex  delicto  the  plaintiff 
firm,  at  his  may  sue  part  or  whole  of  the  firm  at  his  option. 

tonon-***  2'  CmilD  y'  Sawm"  H'  T"  1692#  K'  B'  0arth-  294# 

joinder  can.      *n  case 5  '*  was  resolved  that  the  action  being  grounded  on  a  tort,  it  was 

not  be         several  in  its  nature,  and  not  like  the  case  of  an  action  grounded  on  a  con- 
pleaded  in    tract  in  law.  and,  consequently,  all  parties  to  such  a  contract  must  be  like- 
abatement^  wiae  parties  to  the  suit. 
J-  *  3rd.  Of  the  appearance* 

~Hl  SET'  '•  Harrison  v.  Jackson  E.  T.  1797.  K,  B.  7  T.  R.  207. 

may  enter         T  .  ,  . 

an  appear.        «  was  admitted  that  one  partner  may  enter  an  appearance  for  his  co-part- 

ance  for  his  ner. 

co-partner.!  2.  Morle*  v.  Strahborn.  M.  T.  1802.  K.  B.  3  B.  &  P.  254. 

The  only         Three  partners  (two  of  whom  reside  abroad  and  one  in  England)  were  bu- 

modes  of     ed  for  a  partnership  debt,  and  the  partner  resident  in  England  appeared  to 

compelling  tne  action,  .but  refused  to  appear  for  the  partners  resident  abroad.     Under 

ancePare  by a  distringas  against  the  two  partners, 

distraining       The  Court  held,  the  sheriff  may  take  partnership  effects,  though  paid  for 

the  partner,  by  the  partner  resident  in  England  alone,  to  whom  the  partnership  was  large* 

ship's  ef.      j»  indebted,  and  would  not  relieve  him  against  such  distress, 
fects,  or        J  6 

proceeding  professedly  ooncealed ;  Bee  6  Ves.  438 ;  17  Ves.  412 ;  1  Doug.  371.  Bat  if  the  firm  is  de- 
XO  outlawry.  scrjDe<i  ^  consisting  of  A.  and  C,  and  a  creditor  deals  with  them,  without  inquiring  who 
are  the  actual  partners,  there,  as  he  might  have  ascertianed  the  fact  had  he  used  due  dili- 
gence, the  partners  sued  might  perhaps  insist  on  a  dormant  partner  being  joined  with  them  ; 
see  3  Price,  538. 

*  In  actions  quasi  ex  contractu,  alljhe  parties  ought  to  be  joined,  as  the  nonjoinder  seems 
to  afford  a  plea  in  abatement;  Max  v.  Roberts,  j2  N.  ft.  454.  Formerly,  in  actions  ex  quasi 
contractu,  it  was  not  clearly  established  whether  a  plea  in  abatement  for  the  non-joinder  of 
parties  could  be  pleaded.  In  a  late  case,  3  East,  G2 ;  it  was  held  that  such  a  plea  was  not 
tenable  ;  but  the  propriety  of  this  decision  has  been  questioned,  2  N.R.  372;  and  the  majori- 
ty of  authorities  are  in  favour  of  the  plea.  The  Court  of  King's  Bench,  in  the  leading  case 
on  this  subject,  see  2  Show.  478 ;  Skin.  278 ;  3  Lev.  258  ;  Carth.  58 ;  Salk.  440 ;  3  Mod. 
321 ;  1  Show.  29,  101 ;  were  agreed,  that  at  some  stage  of  the  proceedings  the  defendant 
may  object  that  the  suit  is  not  against  all  the  partners,  although  three  of  the  judges,  see  3 
Mod.  321 ;  mistakenly  supposed  that,  in  an  action  against  one,  the  circumstance  of  the  con* 
tract  declared  upon  being  joint,  could  not  be  made  the  ground  of  a  plea  in  abatement.  And 
in  a  subsequent  case,  see  2  N.  R.  454;  the  Court  of  Common  Pleas,  adhering  to  their  former 
determination,  decided  that  a  plaintiff  who  had  failed  in  proving  all  the  defendants  to  be  part 
owners,  must  fail  altogether.  A  writ  of  error  was  brought  on  this  latter  judgment,  which 
waB  argued  before  the  twelve  judges,  and  it  was  understood  that  much  difference  of  opinion 
existed  among  them,  but  the  cause  was  ultimately  disposed  of  on  a  different  ground ;  IS 
East,  89. 

t  Therefore  ;  see  5  T.  R.  649 ;  to  an  action  on  the  case  against  the  defendants,  part 
owners  of  a  ship,  for  the  negligence  of  their  servant  in  running  down  a  ship  laden  with  su- 
gar belonging  to  the  plaintiff,  whereby  the  sugar  was  lost,  the  defendants,  it  waa  decided, 
could  not  plead  in  abatement  that  there  were  other  part  owners  not  joined  in  the  suit,  be- 
cause the  action  being  ex  delicto,  the  trespass  was  several. 

t  And,  in  default,  if  the  process,  instead  of  being  bailable,  be  serviceable  only,  the  plain- 
tiff may,  under  the  statute,  see  12  Geo.  1.  c.  29 ;  &  5  Geo.  2.  c.  27 ;  proceed  to  judgment 
against  them  all,  provided  it  be  duly  served  upon  each  individual  defendant,  and  they  do  not 
Appear  in  obedience  to  the  mandate.  But,  where  some  of  the  defendants  are  resident 
abroad,  and  therefore,  being  without  the  jurisdiction  of  the  court,  are  not  capable  of  being 
effectually  served  with  process,  a  difficulty  sometimes  arises  in  enforcing  their  appearance. 
If  the  partner  who  is  served  appears  and  chooses  to  enter  an  appearance  for  all  his  co-de- 
fendants, he  may  do  it,  and  his  act  will  be  binding  upon  them,  see  7T.  R.  207 ;  but  he  can. 
not  be  compelled  to  do  so ;  and  when  an  appearance  cannot  be  enforced,  the  party  must  be 
outlawed. 
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Uk,  Of  the  nolle  prosequi.    See  ante,  tit.  Nolle  Prosequi.    5th.  Of  the 

plea*     6th.  Of  the  Evidence. 
1.     Dx  Berkhax  V.  Smith.    1793.  N.  P.  1  Esp.  29.  A  statement 

Per  Lord  Kenyan  C.  J.  A  particular  transaction  being  under  discussion,  by  * tr ■*•■• 
as  on  getting  a  bill  cashed,  A.  acknowledges  himself  to  be  a  partner  with  B.,  ^a  a^bi?**" 
he  is  not  bound  by  contract  unconnected  with  this  transaction.  cashed,  that 

ke  is  a  partner  with  B.,  is  not  evidence  of  a  general  parnersbip. 

2.  Giffohd  v,  Wilcox.    1818.  N.  P.  2  Stark.  43.  [  195  ] 

Plaintiff  employed  defendants  as  brokers  to  buy  and  sell  wines  for  him,  one  But  a  part. 
of  whom  only  was  managing  partner,  and  who  from  time  to  time  gave  in  an  nershipmay 
account  of  purchases  and  sales  ;   upon  which  plaintiff  made  advances,  each  |>e  Proved 
purchase  being  alleged  to  be  at  certain  rates  per  pipe  or  hogshead,  so  that  ^at  the  de* 
each  transaction,  if  real,  would  have  been  divisible  in  its  nature  ;  but,  upon  fendant  act. 
the  bankruptcy  of  the  defendants,  it  turned  out  that  each  transaction  was  fie-  ed  as  such. 
titious,  and  a   mere  expedient  to  raise  money ;  but  the  other  partner  was 
wholly  ignorant  of  the  acts ;  yet  held,  that  he  was  bound  by  those  acts,  and 
that  the  plaintiff  might   retain,  without  account,  the  sums  received  upon  ac- 
count of  those  fictitious  sales ;   and  might  maintain  the  action  for  money  had 
and  received  by  defendants,  for  the  sums  advanced  by  him  upon  the  supposed 
purchases,  as  upon  a  consideration  not  performed. 

.3.  Whatlby  v.  Menheim.  1797.     N.  P.  2  Esp.  608.  And  to 

Drove  a 
To  charge  A.  and  B.  as  partners  the  record  of  an  issue  directed  out  of  the  partnership, 

Exchequer,  to  try  the  fact  of  the  partnership  in  a  suit  between  A.  and  B.,  was  a  verdict  on 

produced.  an  issue  by 

LordKenyon  C.  J.,  was  clearly  oi  opinion  that  it  was  admissible  in  evi-*®  Court?f 

dence.  evidenced* 

4.  Evans  v.  Dbuxmond.  1801.    N.  P.  4  Esp.  89. 

Per  Lord  Kenyan,  C.  J.     A  dormant  partner,  whose  name  has  never  been  An  admis. 
announced,  may  withdraw  from  the  concern  without  making  the  dissolution  of eion  °y  a 
partnership  publicly  known.     But  if  the  acting  partner  state  the  existence  °f  ^  transac 
the  partnership  to  a  party  who  deals  with  the  firm,  the  dormant  partner  is  lia-  tionfl  during 
ble  until  such  party  has  notice  of  the  dissolution,  although  the  communication  the  partner. 
were  made  after  the  partnership  had  in  fact  ceased.  ship,  *■  evi. 

5.  Ridley  v.  Taylok.  M.  T.  1814.  K.  B.  13  East,  175.  m^done 

A  separate  creditor  of  a  member  to  a  firm  received  in  payment  from  his  partner  js  4 
debtor  an  accepted  bill,  drawn  eighteen  days  before  its  delivery  to  the  creditor,  compe. 
and  payable  forty  days  after  date,  for  a  sum  exceeding  the  debt;  and  it  did    [  196  ] 
not  appear  that  the  creditor  knew  that  the  bill  was  indorsed  by  his  debtor  in  tent  wit. 
the  partnership  firm,  or  that  such  payment  was  unknown-  to,  or  unauthorized  ne88il  w  ne- 
by,  the  other  partner ;  and  where  evidence  to  this  effect  is  adduced,  the  credit-  SXority^of 
or  is  entitled  to  recover  payment  from  the  acceptor.  another 

who  has 

*  Independently  of  a  plea  in  abatement,  of  which,  when  not  jointly  sued,  we  have  seen  used  the 
partners  may  avail  themselves,  every  other  defence  which  may  be  urged  by  an  individual  in  name  of 
answer  to  an  action  commenced  against  him,  is  open  to  persons  who  are  called  upon  jointly  the  firm. 
to  perform  a  contract.    If  any  thing  operating  as  a  bar  to  the  action  exists,  it  is  as  equally 
conclusive  when  propounded  by  many  defendants  as  it  is  when  pleaded  by  one  who  is  singly 
sved.    Partners,  therefore,  like  individuals,  may  plead  whatever  bars  the  plaintiff's  action 
or  reduces  his  demand. 

t  And  an  answer  of  one  partner  to  a  bill  filed  by  other  creditors  is  evidence  against  the 
defendants,  as  an  admission  against  those  who  are  partners  with  them  in  regard  to  the  first ; 
Peake,m 

X  But  an  admission  by  a  partner  after  dissolution  is  not  evidence  against  the  firm  as  to  any 
transaction  since  the  dissolution ;  Pethenk  v.  Turner,  cited  1  Taunt.  103. 

I  In  an  action  upon  a  joint  contract  against  two,  one  who  has  suffered  judgment  to  go  by 
default  is  not  admissible  as  a  witness  on  behalf  of  the  plaintiff  to  prove  that  the  other  defend. 
aat  was  a  party  to  the  contract;  because,  if  the  plaintiff  were  to  succeed  in  the  action,  and 
die  witness  were  to  pay  the  whole  sum  recovered,  he  would,  as  a  consequence  of  the  recep- 
tion of  his  own  testimony,  be  entitled  to  recover  contribution  against  his  co-defendant.  4 
Taunt.  1752.  Nor  in  such  a  case  would  a  release  from  the  plaintiff  render  him  competent 
as  a  witness,  the  objection  to  his  admissibility  being  that  his  evidence  might  tend  to  inculpate 
Iris  co-defendant,  without  whose  consent,  therefore,  he  cannot  be  examined ;  2  B.  Moore,  9  ; 
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7th.  Of  Execution. 
1.  Abbott  v.  Smith.  E.  T.  1773.  C.  P.  ft  Blac.  047. 
A  Joint  axe.     per  Cur.     The  contract,  when  made  with  partners,  is  originally  a  joint 
be  excuteT  contra<:t». but  roa?  be  separate  as  to  its  effect ;    though  they  are  sued  jointly, 
against  one  anc*  a  J°*nt  executi°n  taken  out,  yet  it  may  be  executed  against  one  only. 
of  the  firm.  Each  is  answerable  for  the  whole,  and  not  merely  for  his  proportionable  part. 

Equity  must  be  called  in  to  make  the  rest  contribute. 
Under  a  ae-  $.  Barhurst  v.  Cunklaw.  M.  T.  J  690.  K.  B.  1  Show.  173. 

cmion  Gte~     A*'  **•>  an<*  otner8>  were  partners  of  several  sums  of  great  value-     B.  be> 
againat  one  i°g  indebted  to  plaintiff,  a  fieri  facia*  was  sued  against  him,  and  thereon  the 
member,      partnership  goods  were  all  seized,  and  in  the  sheriff's  custody, 
the  plaintiff     The  Court  said,  that  though  partners  have  joint  and  undivided  interests, 
tledto  6that^et  on^  *^e  snare  or  Part  °^  ®*»  ano*  no  more>  could  be  seized  upon  the  exe- 

partnef  a       cution  against  B. 

•hare.  3.  Chapman  v.  Koops.  M.  T.  1802.  K.  B.  3  B.  &  P.  289. 

However  ^  J**™  fac^as  having  issued  against  the  effects  of  the  defendant,  who  was 
the  Court  jointly  concerned  in  a  manufactory  with  twenty-five  other  persons,  to  whom  he 
will  not  re-  was  indebted  to  a  greater  amount  than  his  whole  share,  and  the  sheriff  having 
fer  it  to  the  seized  the  whole  of  the  partnership  property, 

rv°to  aecer  ^ne  ^ourt  re^U8e<i  to  re^er  >*  to  tne  piothonotary  to  inquire  what  was  the 
tain  the  del  defendant's  interest  in  the  effects  seized. 

fondant's  4.  Heydon  v.  Hbydon.  AL  T.  1991.  K.  B.  1  Salk.  392. 

interest.  C.  and  H.  were  co-partners,  and  a  judgment  was  against  C,  and  all  the 

When  the  goods  both  of  C.  and  H.  were  taken  in  execution.  And  it  was  held  by  Holt, 
f  197  J  C.  J.j  and  the  Court,  that  the  sheriff  must  seize  all,  because  the  moieties  are 
sheriff  seix-  undivided ;  for  if  he  seize  but  a  moiety,  and  sell  that,  the  other  will  have  a 
*J^®W*^  right  to  a  moiety  of  that  moiety;  but  he  must  seize  the  whole,  and  sella 
nerahip  ef-  m°iety  thereof  undivided,  and  the  vendee  will  be  tenant  in  common  with  the 
fects,  and  other  partner ;  2  Ld.  Raym.  871 ;  1  Sho.  174. 
sells  an  on.  divided  moiety,  the  vendee  of  the  moiety  is  tenant  in  common  with  the  other  partner. 

5.  Parker  v.  Jeston.  M.  T.  1802.  C.  P.  3  B.  &  P.  288. 
jh  PHallff  ^U*e  ca^"^  on  toe  plaintiff  to  show  why  the  sheriffs  of  London  should 
tiaually6  not  nave  **me  to  return  a  wr^  of  fieri  facias  to  the  first  day  of  next  term, 
adopt  is,  to  The  defendant  was  one  of  two  partners,  and  the  application  was  made  on 
put  some  the  part  of  several  creditors  of  the  partnership,  and  the  object  was  to  pre- 
persons  in    Vent  the  partnership  goods  from  being  sold  until  an  account  could  be  taken 

of  the  share  of  lDe  8evera^  claims  upon  his  property. 

as  vendee  '  The  Court  were  of  opinion,  that  there  was  no  ground  for  their  interposi- 
and  then  '  tion  ;  that  it  was  a  very  plain  case  at  law,  and  that  all  the  difficulties  were 
Jeave  him  to  be  encountered  in  equity  ;  that  the  safest  line  of  conduct  for  the  sheriff 
and  the  par-  wa8  to  pUt  some  person  in  possession  of  the  defendant's  share,  as  vendee,  leav- 
reated  to  *n£  n*m>  an<^  tne  Part^es  interested,  to  contest  the  matter  in  equity  ;  where  a 
contest  the  bill  might  be  filed,  stating  that  he  had  taken  possession  of  the  property,  and 

matter  in 

equity.*  2  Esp.  N.  P.  C.  562 ;  2  Campb.  334 ;  5  Esp.  N.  P.  C.  155.  But  when  the  non-joinder  is 
pleaded  in  abatement,  the  plaintiff  may  call  him  to  disprove  the  joint  liability;  2  Stark.  N.  P. 
C. ;  and  on  such  issue  the  defendant,  after  releasing  him,  will  be  permitted  to  call  and  exam- 
ine  him  for  the  purpose  of  establishing  a  joint  contract ;  1  Esp.  N.  P.  G.  103 ;  4  Esp.  N.  P. 
C.  112  ;  2  Campb.  333.  A  person  who  is  shown  to  be  a  partner  with  the  defendant  ie  net 
competent  to  prove  that  he,  the  witness,  is  alone  liable  for  the  particular  demand  in  dispute  ; 
because,  by  discharging,  he  so  far  benefits  himself  as  to  get  rid  of  his  liability  to  pay  his  share 
of  the  costs  to  be  recovered  by  the  plaintiff;  Peake,  N.  P.  C.  174.  But  in  an  action  on  a 
promissory  note  made  by  two  persons,  one  is  a  competent  witness  to  prove  the  signature  of 
the  other ;  for,  if  the  plaintiff  recover  against  the  defendant,  the  witness  would  not  be  liable 
to  him  for  contribution ;  and  if  he  fail,  he  might  resort  to  the  witness  for  the  whole,  and  in 
«  that  case  the  witness  would  be  entitled  to  contribution  from  the  defendant ;  so  that  in  either 
point  of  view  the  witness  stands  indifferent  between  the  parties ;  5  M.  A  S.  71 ;  1  Stnu  35. 
*  Upon  a  separate  judgment  against  a  dormant  partner,  whose  interest  is  confined  to  the 
profits,  but  does  not  extend  to  the  capital,  it  seems  that  the  creditor  cannot  issue  execution 
against  the  effects  of  the  partnership,  subject  to  an  account ;  and  the  remaining  partner  may 
file  a  bill  in  equity  for  an  account  against  the  vendee  from  the  sheriff.  The  law  eubatao. 
tially  transfers  the  remedy  to  the  sheriff,  who,  by  an  action  bottomed  on  the  recovery  agaiaat 
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pitying  that  it  might  not  be  disposed  of  until  all  the  ctaims'were  arranged. —   [  198  ] 
Role  discharged. 

(b)  In  equity.* 
(D)  Proceedings  at  the  suit  of  the  ckown  against  partners. 
1.  Milks  v.  Williams.  T.  T.  1714.  K.  B.  10  Mod.  245. 
Information  on  special  verdict.     L..  and  twelve  others,  were  possessed  of  If  by  an  act 
divers  trees  ;  and  in  satisfaction  of  a  debt  which  he  owed  to  the  queen,  as-  °*  ?aw*  or* 
signed  to  her     all  the  trees,  and  the  question  was,  if  the  queen  should  have^"^*™^* 
by  this  assignment  all  the  trees.     Coke  agreed,  that  where  the  queen  came  to  the  interest 

of  one  part, 
himself  may  obtain  a  complete  indemnification  against  the  damages  he  has  been  compelled 
to  pay.  fiat  it  is  not  alone  in  cases  of  an  actual  pecuniary  satisfaction  received  by  the  cred- 
itor, that  the  debtors  on  a  joint  judgment  are  absolved  from  their  joint  and  several  responsi- 
bility under  it  ;  the  creditor  himself  may,  by  his  own  acts,  produce  a  perfect  exoneration  of 
Ihe  debtors  from  liability,  both  separate  and  joint.  For  instance ;  if,  after  the  person  of  a 
•ingle  joint  debtor  has  been  taken  by  virtue  of  a  writ  of  execution  issued  against  several, the 
creditor,  on  a  compromise  being  effected,  or  for  any  other  cause,  consent  to  his  liberation, 
he  cannot  afterwards  re-take  him,  or  take  any  of  the  co-debtors ;  the  personal  caption  and 
subsequent  voluntary  discharge  of  one  joint  debtor,  under  final  process,  being  so  far  consid- 
ered as  a  legal  satisfaction  of  the  entire  debt,  as  that  it  cannot  be  enforced  against  the  other 
debtors ;  Clarke  v.  Clement,  6  T.  R.  526 ;  Cro.  Elix.  373 :  5  Co.  86 ;  Tanner  v.  Hague,  7 
T.  R.  490.  And  where  a  plaintiff  obtained  a  verdict  in  trespass  against  two  defendants,  and 
both  being  arrested  on  a  joint  writ  of  capias  ad  satisfaciendum  for  the  amount  of  the  damages, 
one  was  afterwards  discharged  on  giving  a  promissory  note  to  the  plaintiff,  payable  by  instal- 
ments, it  was  held,  that  this  operated  to  discharge  the  other ;  see  Ballam  v.  Price,  2  B.  Moore, 
235.  But,  although  such  is  the  legal  consequence  of  a  discharge  of  one  of  several  joint 
debtors,  when  emanating  from  the  act  of  the  party  or  creditor ;  yet  the  same  effect  does  not 
result,  where  the  liberation  proceeds  from,  and  is  a  consequence  of,  the  act  or  operation 
of  the  law.  Therefore*  the  discharge,  under  an  insolvent  debtor's  act,  of  one  of  two  de- 
fendants taken  on  a  joint  writ,  does  not  operate  as  a  discharge  of  the  other  defendant,  since 
it  is  not  with  the'actual  consent  of  the  creditor ;  5  East,  147.  Nor  are  joint  debtors  exempt, 
ed  for  their  joint  responsibility,  if  one  of  them  being  taken  in  execution  escape,  and  the 
creditor  not  exerting  his  legal  remedy  against  the  sheriff  does  not  obtain  from  him  an  equiv- 
alent in  damages  for  the  debt ;  Cro.  Eliz.  479,  555,  573 ;  5  Co.  86 ;  Hob.  59.  So,  if  one 
die,  whilst  in  execution  under  a  joint  judgment,  the  right  of  the  creditor  under  the  judgment 
survives  against  the  others.  A  caption  of  one  defendant  under  a  capias  ad  satisfaciendum  is 
no  actual  satisfaction,  so  as  to  bar  the  plaintiff  from  taking  out  execution  against  other  per. 
sons  liable  to  the  same  debt  or  damages;  Hob.  59 ;  and  see  Brickwood  v.  Aunis,  5  Taunt. 
614;  S.  C.  1  Marah,  215. 

*  Creditors  and  persons  contracting  with  a  partnership  firm  may  likewise,  where  there  is 
a  defect  of  remedy  at  law,  resort  to  a  court  of  equity,  and  call  in  aid  its  interference.    In 
many  instances  more  effectual  relief  is  administered  in  equity  than  the  forms  and  technical- 
ities of  the  law  will  allow  it  to  grant.    In  a  suit  in  equity  instituted  against  partners,  as 
well  as  in  a  suit  brought  by  them,  all  the  partners  must  be  made  parties.    This  is  necessary, 
in  order  that  the  Court  may  be  enabled  to  do  complete  justice  by  deciding  upon,  and  settling 
the  rights  of  all  persons  interested ;  but  if  a  bill  be  filed  against  two  partners,  of  whom  one 
is  abroad,  and  the  partner  in  England  admit  that  he  is  agent  of  the  partner  abroad,  service 
of  the  suopasna  upon  the  partner  in  England,  or  upon  his  clerk  in  court,  will,  upon  motion, 
be  ordered  to  be  good  service.    Where,  however,  one  partner  is  resident  in  a  foreign  coun- 
try, and  consequently  out  of  the  reach  of  the  process  of  the  court,  the  suit  may  be  brought 
against  the  partner  who  is  within  its  jurisdiction ;  and  if  the  omission  of  the  former  bo  ex. 
cased  by  the  bill  on  tffe  ground  of  his  residence  abroad,  the  latter  will  not  only  be  precluded 
from  objecting  that  his  co-partner  is  not  made  a  party,  1  Ves.  jun.  416 ;   but  if  a  decree  be 
obtained  against  him,  he  will  be  compelled  to  satisfy  the  joint  demand.    Where  one  of  the 
joint  owners  of  a  cargo  deposited  part  of  the  cargo  with  a  factor,  to  sell  and  hold  a  moiety 
of  the  proceeds  for  his  separate  creditor,  it  was  held,  that  the  principal  to  a  bill  filed  for  an 
account  of  the  proceeds  need  not  make  the  other  joint  owner  a  party.    The  relief  to  be 
obtained  against  partners  through  the  medium  of  a  bill  in  equity,  corresponds  in  almost  every 
respect  with  that  which  is  granted  against  an  individual  defendant ;  the  number  of  the  par- 
ties, on  the  fact  of  their  being  united  as  partners,  does  not  necessarily  make  any  difference 
or  variation  in  the  equity  administered.    That  remains  immutable,  and  is  as  rigorously  ex- 
acted from  those  who  had  formed. themselves  into  an  association,  as  it  would  be,  were  they 
the  objects  of  suit  in  their  separate  capacities.    It  is  not  the  parties,  but  the  right,  which  is 
regarded.    It  has  been  holden,  that  a  court  of  equity  has  jurisdiction  against  a  corporation 
on  a  bill,  for  an  account  of  the  profits  in  the  nature  of  a  partnership,  and  such  a  bill  will  be 
entertained,  not  only  at  the  instance  of  a  member,  but  of  a  stranger ;    17  Ves.  315 ;    2  Ves. 
jon.  42.    The   equitable  jurisdiction  by  injunction  where  the  effect  will  be  to  stop  a  large 
trading  concern,  is  exercised  with  great  caution,  for  an  injunction  will  not  be  granted  ex 
fsrtet  but  on  notice  given  the  defendants  so  as  they  may  have  an  opportunity  to  oppose  on 
affidavit;  19  Ves.  617. 
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ner  vests  in  an  entire  thing  by  act  in  law  as  attained,  or  other  act  in  law,  she  shall  have 
Se  jjjOW?'  the  whole  ;  but  where  she  comes  to  have  part  of  a  chattel  by  the  grant  of  a 
entitled^*  common  person,  he,  by  his  grant,  shall  not  prejudice  his^companiooe  ;  quere 
all  the  of  this  difference  :  the  barons  did  not  speak  to  the  case,  but  they  said  it  was 
partnership  a  strong  case  against  the  defendant,  and  they  gave  him  a  day  to  take  advice, 

P  r0Pi  qq  S    ^  ne  cou^  sav  anv  otner  matter. 
[  199 1        2.  Attorney  General  v.  Stanntfobth.  H.  T.  1721.  Ex.  Bunb.  97. 

wine  be  im-  Information  setting  forth  that  S.,  for  himself  and  company  had  imported 
ported  by  wine,  and  the  officers  certified  that  thirty-three  tuns  were  so  damaged  as  to  be 
one  partner  only  fit  to  make  rinegar,  and  sunk  one-third  in  value  ;  the  agent  of  S.  entered 
for  himself  the  said  wines  for  S.  and  company,  in  the  Custom  House,  and  by  a  mistake  of 
an imfm  '^e  c^ei^  m  tne  °^ce»  tne  whole  thirty-three  tuns  was  allowed  for  damage, 
ation  lies  "  though  no  more  than  one-third  of  the  thirty-three  tuns  was  intended  to  be  al- 
against  all  lowed.  This  information  prayed  that  the  defendants  (being  five)  might  make 
for  the  du-  good  the  deficiency,  and  the  Court  decreed  accordingly  that  though  the  im- 
UeB»  porta tion  aryl  entry  was  only  by  S.,  yet  all  the  partners  who  were  so  at  the 

time  of  importation  were  liable  in  the  whole  to  the  crown. 
Or  against  3-  Attorney  General  v.  Burg.  M.  T.  1726.  Ex.  Bunb.  223. 

any  mem-  Upon  an  information,  for  the  treble  value  demanded  on  goods  that  came  to 
berofthe  the  hands  of  the  defendant,  knowing  that  they  had  not  paid  the  duties.  It 
firm.  was  determined  by  Lord  Pengelly,  C.  B.,  that  if  several  persons  were  con- 

cerned, either  in  partnership  or  otherwise,  yet  the  crown  might  come  against 
any  one  of  them  for  the  whole  penalty,  it  being  in  dature  of  a  toit,  and  not  a 
contract ;  as  in  case  of  tort,  a  subject  might  come  upon  any  one  concerned 
in  the  tort.  And  it  was  also  resolved,  that  on  such  information  there  was  no 
necessity  that  the  gocxte  should  be  proved  to  come  actually  into  his  hands, 
if  they  came  into  his  power,  or  into  the  custody  of  any  agent  of  his,  or  to  any 
person  by  his  directions. 

(E)  In  case  of  death  of  one  or  all  the   partners. 

(a)  By  surviving  partners. 
1.  Smith  v.  Brown.  E.  T.  1788.  K.  B.  2  T.  R.  476. 
d    th  of  one     Money  was  owing  to  two  partners,  and,  after  the   death  of  one,  it  was 
partner  the  Pa^  to  a  third  Person-     The  surviving  partner  brought  an  action  for  mon- 
legal  right    ey  had  and  received  in  his  own  right,  and  not  as  survivor, 
to  money         Ashhurst,  J.     As  to  the  objection,  that  this  action  should  have  been  brought 
due  t°rd^    either  as  executor  or  as  surviving  partner,  the  same  answer  may  be  given 
wholly  B^Tm  to  both.     Where  money  is  received  after  the  death  of  the  testator,  the  ex- 
vives  to  the  ecutor  may  declare  either  in  his  own  right,  or  as  executor,  because  the  tea- 
other,  by     tator  never  had  a  specific  cause  of  action  to  recover  the  sum  against  the 
[  200  ]    party  receiving  it,  and  therefore  he  may  declare  in  his  own  name ;   neither 
whom  the    would  he  shelter  himself  from  the  costs  as  executor,  if  he  was  to  fail,  where 
should  be     ne  m'Snt  nave  brought  the  action  in  his  own  name.     The  same  answer  may 
brought;      be  given  to  the  objection,  that  this  action  should  have  been  brought  as  sur- 
.  viving  partner,  because  this  specific  sum  was  never  received  by  him  as  part- 
ner ;  the  partnership  was  before  put  an  end  to  by  the  death  of  the  other  part- 

a  A      tbwner* 

thSeu^iv-  2-  Anderson  v.  Martindale.  M.  T.  1800.  K.  B.  1  East,  497. 

ing  part.  A  covenant  with  A.  and  B.  to  pay  an  annuity  to  A.  and  his  executors 

nere  jointly  during  B.'s  life,  belongs  to  both  jointly,  though  the  benefit  be  to  A.  alone  ; 

with  the  ex-  therefore,  on  the  death  of  A.,  the  legal  interest  therein  survives  to  B.,  who 

rE£.nwfue  .low. 

P  *     *  So,  if  two  persons,  knowing  that  the  duties  are  not  paid,  buy  tea  on  the  joint  account  of 

themselves  and  a  third  person,  and  all  the  tea  is  entrusted  to  one  of  the  two  persons,  whilst 
the  other  search  for  a  purchaser/to  whom  it  is  sold,  and  the  proceeds  are  afterwards  shared, 
in  thirds  ;  an  information  may  be  maintained  against  the  person  with  whom  the  tea  was  so 
entrusted.  If  an  extent  issue  against  a  member  of  a  firm,  and  a  commission  of  bankruptcy 
afterwards  issue  against  the  firm,  and  the  assets  are  inadequate  to  the  payment  of  the  f 
nership  effects,  the  crown  is  not  entitled  to  any  satisfaction  from  the  partnership  effects ; 
1  Weight.  50. 


PARTNERS,— Of  Dormant  and  Nominal.  \  39 

3.  Dmaimif  v.*-Sfabkijk.  1813.  N.  P.  5  Esp.  61. 

Per  Lord  Ellenborougk,  C.  J*    A  surviving  partner  may  declare  gener-  Formerly  it 

ally  upon  a  contract  entered  into  with  him  and  his  deceased  partner,  as  up*  "**  ^eld, 

on  a  contract  with  himself  alone.  vivhur  nm! 

mm  need  not  describe  himself  as  each.  mg.pen. 

4.  J wx  v.  Dowlas.  M.  T.  1822.  K.  B.  4  B.  &  A.  374.  But  now  a 

In  assumpsit  by  one  of  two  surviving  partners.     The  Court  held  the  fact  different 
of  the  plaintiff  being  surviving  partner  must  be  stated  in  the  declaration,  rule  obtains, 
and  therefore  account  for  the  goods  sold  by  him  to  defendant  is  not  sup-  Jf'h^bein* 
ported  by  proof,  that  the  goods  were  sold,  by  the  plaintiff  and  his  deceased  a  Bar^Wor 
partner.  must  appear 

(b)  Against  surviving  partners.  in  the  de- 

1.  Godsoh  v.  Goon.  E.  T.  1816.  C.  P.  2  Marsh.  302;  S.  C.  6  Taunt  687.  cUration.* 

To  an  action  by  A.  against  the  administratrix  of  B.,  the  defendant  plead-  Wh«n  one 
ed  in  abatement  that  the  contract  was  made  by  B.  and  C.  "artae*™* 

Gihbsy  C  J.  No  doubt  it  is  matter  of  bar ;  for  if  A.  and  B.  contract,  J^  J^ 
and  A.  dies,  the  action  survives  against  B.,  and  cannot  be  pursued  against  survivors 
the  executors  of  A.  alone  are 

2.  PosTAif  v.  Stanwat.  E.  T.  1805.  K.  B.  5  East,  261.  responsible. 
The  Defendant,  an  executor,  pleaded  the  general  issue,  the  statute  of  limi-  And  if  the 

tattoos,  and  also  as  to  part  of  the  demand,  that  the  undertaking  was  joint  executor  be 
by  the  testator  and  J.  S.,  who  survived  him.     Verdict  for  plaintiff  on  toe  •"•**»*•  i 
two  first  pleas,  and  for  defendant  on  the  last.     The  defendant  is  not  entitled    ■»         J 
to  costs  on  the  issue  found  (or  him.  himself  of 

3.  Spalding  v.  Mork.  T.  T.  1798.  K.  B.  6  T.  R.  363.  thesurvi. 
A  defendant  having  been  held  to  bail,  on  an  affidavit  of  a  debt  due  from  vorship.t 

three  defendants  as  surviving  partners  of  another  deceased,  was  discharged  Formerly  a 
on  filing  common  bail,  the  declaration  being  for  a  debt  due  from  the  three  surviving 
defendants  alone.  partner, 

most  have  been  described  as  such.  defenaat, 

4.  Richards  v.  Heather.  E.  R.  1819.  K.  B.  1  B.  &  A.  29. 
Under  a  declaration,  containing  only  one  set  of  counts,  charging  the  defend-  tho^l^Mo. 
ant  in  his  own  right.  per,  it  is  not 

The  Court  held,  the  plaintiff  might  recover  one  demand  due  from  the  defend-  essential, 
ant  individually,  and  another  due  from  him  as  surviving  partner.  . 

(F)  Of  skt-off,  connected  with.     See  post  tit.  Set-off.  ^^H""1* 

VIIL  OF  DORMANT,  NOMINAL,*  AND  OUT-GOING  PARTNERS.  5^^ 
1.  Robestson  v.  Wilkinson.  H.  T.  1810.  Ex.  3  Price.  638.  vered,is 

The  Court  held,  that  a  dormant  partner,  when  discovered,  was  equally  respon-  equally  lia. 
sible  as  if  bis  name  had  appeared  in  the  firm.  We  •*  £ £** 

2.  Nauoh  v.  Connoh.  M.  T.  1 793.  C.  P.  2  W.  Bl.  235.  a^redin 
In  this  case  it  was  admitted,  that  a  nominal  partner  who  merely  suffers  his  the  firm  ? 

name  to  be  used  is  responsible.  So  is  a  nov 

ner  who  merely  Buffers  his  name  to  be  used.  minal  part. 

3.  Nbasbnbv.  Coles.  1811.  N.  P.  2  Campb.  617.  [202] 
After  notice  of  dissolution  published  in  the  Gazette,  and  sent  round  to  too***4  a  mem- 

proper  parties,  one  of  the  partners  carries  on  business  under  the  old  firm.        who  reti"* 

*  Bat  in  an  aetion  at  the  suit  of  a  surviving  partner,  he  may  include  a  connt  for  a  debt "      JL.J6 
dwfi  to  himself  in  hi.  own  separate  right;  3T.R.433;  5T.it  493;   6T.R.582.    On\he™{£°°™1 
death  of  the  last  surviving  partner,  his  executor  or  administrator  alone  can  sue,  and  the  per.  ma;w»fW 
sons]  representatives  of  the  partner  who  first  died  cannot  be  joined.  maining 

t  On  the  death  of  the  last  surviving  partner,  the  right  of  aetion  results  against  his  repre- 
sentatives, and  not  against  them  jointly  with  those  of  the  other  deceased  partners. 

I A  dormant  partner  is  a  participant  in  the  profits  of  the  trade,  but  his  name  being  sup- 
pressed and  concealed  from  the  firm,  his  interest  is  consequently  not  apparent.  A  nominal 
partner  has  not  any  actual  interest  in  the  trade  or  its  profits ;  but  by  allowing  his  name  Ui  ife 
used,  he  holds  himself  out  to  the  world  as  having  an  apparent  interest.  Where  *  fto-partner 
contracts  avowedly  in  his  individual  capacity,  though  tacitly  for  his  companions  also,  they 
cannot  be  joined  as  co-plaintiffs  for  nonperformance  of  the  contract ;  Locae  ▼.  De  la  Cour, 
1  M.  Sl  8.  849 ;  Loyd  ▼.  Machbowle,  9  Taunt.  324 ;  Mawman  v.  Gitfet,  Id.  385.  n.  The 
joint  owners  of  a  vessel  engaged  in  the  whale  fishery  may  sue  a  purchaser  for  the  price  of 
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members  Per  Lord  EUenborough,  C.  J.  The  Seceding  partners  are  not  bound  to  ap- 
coutimmig  p|y  for  an  injunction  ;  nor  are  they  liable  to  a  party  who  was  ignorant  of  the 
wUhout  his  dissolution  of  partnership,  unless  it  appears  that  they  have  interfered  in  the  busi- 
consent.      nesa  or  authorized  the  use  of  their  names. 

IX.  OF  BANKRUPTCY,  CONNECTED  WITH. 

(A)    Or  THE  ACT  OF   BANKRUPTCY. 

Those  only  Mills  v.  Bentset.  E.  T.  1814.  K.  B.  2  M.  &  S.  566. 

of  the  firm  One  of  fhree  partners  in  a  banking  concern  who  resided  at  the  place  where 
^nAo  comintt  t|ie  banking-house  was,  the  only  partner  who  transacted  the  business,  the 
bankruptcy  other  two  residing  a  distance  from  it,  absented  himself  from  the  banking- 
are  to  be     house,  shut  it  up,  and  stopped  payment. 

deemed  The  Court  agreed  there  was  not  sufficient  evidence  of  a  joint  act  of  bank* 

bankrupts*  roptcy  Dy  an  t^  ^ree  parties. 

(B)  Of  the  petitioning  creditor 

Crispe  v.  Parish.  E.  T.  1744.  C.    P.  Willes,  467. 

a  joint  ere-      This  was  a  case  reserved,  in  an  action    of  trover.     The  plaintiff  brought 

sueouta     his  action,  by  the  direction  of  the  Lord  Chancellor,  against  the  defendant,  as 

separate       assignee  under  a  special  commission  of  bankrupt  awarded  against  the  plaintiff", 

commission  dated  the  2nd  of  February,  1742,  upon  the  petition  of  the  defendant,  in-order 

*&**"?  "»y  to  try  whether  the  plaintiff  was  or  was  not  a  bankrupt  on  or  before  the  said 

JJJ^Jr,       2nd  of  February.     Upon  the  trial  it  appeared,  that  the  plaintiff  was  a  joint 

who  has       trader  with  two  others,  at  the  time  of  issuing  the  separate,  commission,  that 

committed   the  plaintiff  had  committed  an  act  of  bankruptcy  before  the  issuing  thereof; 

an  act  of     that  the  plaintiff  was  jointly  concerned  with  two  others  in  the  erection  of  the 

~*l?jrupt"     amphitheatre,  in  Ranelagh  Gardens,  at  Chelsea,  and  that  the  defendant  was 

employed  by  the  plaintiff  and  his  partners  in  doing  the  plasterers'  woik  there  ; 

by  reason  whereof  the  plaintiff  and  his  partners  became  jointly  indebted  to 

the  defendant  in  the  sum  of  4262.  0*.  A\d. ;  and  the  same  was  due  and  owing 

to  the  defendant  before  the  act  of  bankruptcy,  and  at  the  time  of  suing  out 

the  commission.     It  did  not  appear  that  there  was  any  separate  debt  due 

from  the  plaintifi  to  the  defendants  on  any  account  whatever,  or  that  either  of 

9      l    ^e  otner  partners  had  committed  any  act  of  bankruptcy.     The  question  re- 

L  *U3  J    gerve(j  for  the  opinion  of  the  Court  was,  whether  a  separate  commission  can 

Before  6      De  t*ken  out  against  the  plaintiff,  upon  the  petition  of  one  who  is  only  a  joint 

Geo.*  a       creditor. 

joint  com-        Per  Cur.     We  arc  of  opinion,  that  the  present  commission  was  rightly  sued 
m"84°n   k   out*     "^  tna*  we  determine  is,  that  a  separate  commission  may  be  sued  out 
endou?  *  a£ams*  a  Partner  who  is  a  bankrupt,  upon  the  petition  of  a  joint  creditor, 
against  (C)  ®r  THE  commission. 

some  of  se- Allen  v.  Downs.  E.  T.  1744.  C.  P.  Willes,  474.  n.  S.  P.  Streatjifikia* 
vend  mem-  v.  Halliday.  T.  T.  1790.  K.  B.  3  T.  R.  779. 

bora  of  a  jn  this  case  it  was  resolved,  that  a  commission  of  bankruptcy  cannot  be  sued 
must' have    out  a£amst  some  of  several  partners  ;  it  must  be  against  all  the  members. 

against  all  wn*d©  °>li  although  the  contract  of  sale  was  made  by  one  of  the  part  owners,  and  the  pur- 
'  chaser  did  not  know  that  other  persons  had  any  interest  in  the  transaction ;  Skinner  v.  Stocks, 
4  B.  &  A.  437.  A  defendant  may  plead  a  secret  partnership  in  abatement,  though  the  plain, 
tiff  had  no  means  of  knowing  of  the  partnership,  and  wonld  not  have  proved  it,  had  he  joined 
the  secret  partner  in  the  action ;  Dubois  v.  Lubert,  1  Mars.  246 ;  5  Taunt.  609. — Denied  by 
Lord  EUenborongh. 

*  As  to  what  amount  to  acts  of  bankruptcy,  see  ante,  vol.  iii. 

t  Though  none  but  a  joint  creditor  can  sue  out  a  joint  commission  against  two  or  more 
partners  of  a  firm,  a  separate  creditor  cannot. 

And  one  partner  may  sue  out  a  commission  against  his  co-partner,  if  his  debt  has  not 
arisen  out  of  the  partnership;  Mendham  v.  Paterson,  1  Stark.  144.  Otherwise  not ;  see 
Antran  v.  Chase,  15.  East,  209;  unless  upon  an  account  stated;  exparte  Nokes,  1  Montagu, 
B.  L.  23. 

t  C.  16.  s.  16.  which  enacts,  "  Any  creditor  or  creditors,  whose  debt  or  debts  is  or  are 
sufficient  to  entitle  bira  or  them  to  a  petition  for  a  commission  against  all  the  partners  of 
any  firm,  may  petition  for  a  commission  against  one  or  more  partners  of  such  firm ;  and  every 
eemmiseion  issued  upon  sucji  petition,  shall  be  valid,  although  it  does  not  include  all  the 
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(D)   Or  THE  OPENING  THS  C0XHIS810N,  AWD  DfiGfcASttfS  THB  BAlflUUTPTCT.  * 

(E)    Or  THB  PROVISIONAL  A80CUVHBMT.  t  [  204   ] 

(F)  Of  proviso  undkb  the  commission.  J 
{a)  As  to  a  joint  commkrion.  § 

pi!  mem  of  the  firm-"  So,  before  6  Geo.  4.  if  ft  Joint  commission  wot  bad  m  agates*  on* 
partner,  it  was  bad  to  all.  Per  Lord  Mansfield,  in  Allen  v.  Downs,  supra  ;  ea  parte  Martin, 
15  Ves.  14.  Bat  now,  by  stat.  6  Geo.  4.  c  15.  s.  16.  in  every  commission  against  two  of 
more  persons,  it  shall  be  lawful  for  the  Lord  Chancellor  to  supersede  such  commission  as 
to  one  or  more  of  such  persons  ;  and  the  validity  of  such  oommission  shall  not  be  thereby 
affected  as  to  any  person  to  whom  such  commission  is  not  ordered  to  be  superseded,  nor 
shall  any  suoh  person's  certificate  be  thereby  affected.  Where  a  joint  commission  is  thus  sued 
oat  against  some  of  the  members  of  a  firm,  and  another  jommission  is  afterwards  sued  out 
against  one  or  more  of  the  remaining  partners,  the  two  commissions  may  be  consolidated. 
Thus,  by  4  Geo.  4.  c.  16.  s.  17.  if,  after  a  commission  issued  against  two  or  more  members 
of  a  firm,  any  other  commission  or  commissions  shall  be  issued  against  any  other  member 
er  members  of  such  firm,  such  other  commission  or  commissions  shall  be  directed'  to  the 
commissioners  to  whom  the  first  commission  was  directed ;  and  immediately  after  the  adju- 
dication under  such  other  commission  or  commissions,  the  commifsioners  shall  convey  and 
assign  all  the  estate  real  and  personal  effects  of  such  bankrupt  or  bankrupts  to  the  assignees 
chosen  in  the  first  commission  or  commissions,  and  such  first  shall  be  stayed ;  and  such 
commission  or  commissions  shall,  without  affecting  the  validity  of  the  first  commission,  be 
annexed  to,  and  form  part  of  the  same,  provided  that  the  Lord  Chancellor  may  direct  that 
sach  other  commission  or  commissions  be  issued  to  any  other  commissioners,  or  that  such 
other  commission  or  commissions  shall  proceed  either  separately  or  in  conjunction  with  the 
first  commission.  Where  the  second  commission  is  against  the  partner  included  in  the  first, 
and  against  others  also,  it  would  perhaps  be  deemed  a  case  within  the  meaning  of  the  above 
section.  But  the  statute  makes  no  provision  as  to  a  joint  commission  sued  out  after  separate 
commissions,  or  where  the  second  commission  is  against  the  same  parties  as  the  first.  Two 
commissions  against  the  same  person  cannot  be  in  operation  at  the  same  time  ;  see  Warner 
v.  Barber,  6  Taunt.  176 ;  2  Moore,  71  ;  2  Rose,  432. 

*  It  is  the  same  as  in  ordinary  cases,  see  ante,  vol.  iii. ;  whether  it  be  a  separate  or  joint 
commission ;  and  in  the  case  of  a  joint  commission  against  two  partners,  against  one  of  whom 
a  separate  commission  had  previously  issued,  the  petitioning  creditor,  under  the  separate 
commission,  was  ordered  to  produce  the  proceedings  under  the  separate  commission,  for 
the  purpose  of  proving  an  act  of  bankruptcy  of  that  partner  under  the  joint  commission  :  ex 
parte  Harrison,  2  Glyn  &  J.  135.  Besides  examining  into  the  reality  of  the  petitioning  cred- 
itor's debt,  the  commissioners  are  desired  by  Ord.  Apsley,  12th  February,  1774,  if  it  be  a 
single  commission,  to  inquire,  whether  the  bankrupt  was  concerned  in  any  and  what  part- 
nership at  the  time  of  his  bankruptcy  ;  and  in  case  the  same  be  a  joint  commission,  then  to 
inquire  of  how  long  standing  the  partnership  has  been,  and  whether  any  separate  commission 
has  before  issued  and  be  then  pending  against  either  and  which  of  the  said  partners ;  and 
that  they  do  likewise,  in  all  cases,  inquire  whether  the  bankrupt  ever,  and  how  long  before, 
had  obtained  a  certificate  under  any  former  commission,  or  been  discharged  under  any  act 
for  the  relief  of  insolvent  debtors;  and  in  case,  upon  such  inquiries  they  have  reason  to  ap- 
prehend that  the  bankrupt  in  a  single  commission  has  been  concerned  in  any  partnership,  or 
that  a  separate  commission  has  before  issued  against  either  of  the  bankrupts  in  a  commis- 
sion, or  that  the  bankrupt  has  before  obtained  his  certificate  under  a  former  commission,  or 
been  discharged  by  an  act  for  the  relief  of  insolvent  debtors ;  that  the  commissioners  do  pro- 
ceed upon  such  inquiry,  and  to  hear  the  evidence  thereon  in  the  presence  of  the  bankrupt, 
who  is  to  be  informed  of  the  subject  of  the  inquiry,  and  be  at  liberty  to  lay  evidence  before 
them  relating  thereto ;  and  in  case  any  of  the  matters  aforesaid  do  appear  to  them,  that  they 
do,  at  the  aame  time  of  making  their  certificate,  also  separately  certify  to  the  Lord  Chancel- 
lor such  of  the  aforesaid  matters  as  they  find  to  be  true,  and  that  they  transmit  such  separate 
certificate  to  the  secretary  of  bankrupts,  to  be  laid  before  the  Lord  Chancellor  at  the  same 
time  with  the  other  certificate. 

t  The  messenger,  under  a  joint  commission,  takes  possession,  not  only  of  the  partnership 
property,  but  also  of  the  separate  property  of  each  partner.  Under  a  separate  commission, 
the  messenger  takes  the  possession  of  the  separate  property. 

t  As  to  mutual  debts,  it  may  be  necessary  to  observe  that  they  must  be  owing  by  and  to 
the  some  bankrupt  or  set  of  bankrupts ;  you  cannot  set-off  a  joint  against  a  separate  debt,  or 
a  separate  against  a  joint  debt;  or  a  debt  due  to  from  three  partners  against  a  debt  due  to 
two  of  them,  or  the  like  ;  Stainfbrth  v.  Fellows,  1  Marsh.  184  ;  ex  parte  Twogood,  11  Ves. 
517 ;  ex  "parte  Christie,  10  Ves.  105 ;  sse  ex  parte  Quintin,  3  Ves.  248 ;  ex  parte  Hukey,  1 
Mad.  577  ;  ex  parte  Hanson,  1  Rose,  158. 

y  By  Ord.  Loughb.  8th  March.  1797,  it  is  ordered,  that  the  commissioners  in  a  joint  com- 
mission against  two  or  more  bankrupts  shall  be  at  liberty  at  any  meeting  or  meetings  for  the 
proof  of  debts  under  such  commission,  to  admit  the  proof  of  any  separate  debt  or  debts  of 
any  one  or  more  of  such  bankrupts  under  such  joint  commission ;  and  such  separate  credit- 
ors shall  be  at  liberty  to  assent  to  or  dissent  from  the  allowance  of  the  certificate  of  the  bank- 
rapt  or  bankrupts,  of  whom  they  shall  be  separate  creditors.    Separate  debts  are  those  for 
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[  205  ]  (*)  Asto  m  mpmrmit  t»mmi$$im* 

(c)  As  to  both  job*  mmd  sspmrmtt  Mmmi§§iom$J    (d)  As  to  proof  hp  partners 

mgmmst  each  stker*l 
[  206  ]  (6)  Or  ni  Aamvmmr.§ 


which  the  creditor  can  haw  h»  remedy  at  law,  not  against  the  whola  firm,  hat  again*  that 
partner  only  who  contracted  them :  joint  debts  are  thoae  for  which  aa  action,  if  faresgfet, 
mnat  be  brought  against  all  the  partners  constituting  the  firm, 

*  It  has  always  been  deemed  moat  equitable,  that  the  separate  estate  of  each 
should  pa*  his  separate  debta,  and  the  joint  estate  of  all  the  partners  pay  the  joint 
and,  aa  in  met,  the  assignees  under  a-  separate  isstmisaics  have  bnt  the 
the  bankrupt's  proportion  of  the  surplus  of  the  joint  estate,  after  payment  of  the  joint  credit- 
ors, to  distribute  among  the  creditors  who  prove  under  the  commission,  it  has  hitherto  been 
deemed  right,  therefore,  to  prevent  joint  creditors  receiving  any  dividends  under  a  separate 
commission,  if  there  were  any  joint  property,  no  matter  how  trifling,  experts  Peeks,  3  Boon, 
54;  ex  parte  Harris,  1  Mad.  583;  see  ex  part*  Smith,  1  Giyn,  C.  Jn  74;  es  sorts  Bradshsw, 
Id.  99 ;  although  it  was  thought  four  towards  the  separate  creditors,  that  they  should  be 
thus  prevented  from  claiming  a  dividend  under  a  separate  commission,  yet  it  was  deemed 
only  right  that  they  should  have  a  control  or  influence  over  the  certificate  and  the  choice  of 
assignees,  that  they  were  allowed  to  prove  for  those  particular  purposes,  and  according. 
Iv,  by  stat.  6  Geo.  4  c.  16.  68.  it  is  enacted,  that,  in  all  commissions  against  one  or  morn  of 
the  partners  of  a  firm,  or  an&of  them,  such  joint  creditor  shall  be  entitled  to  prove  has  debt 
under  such  commission,  for  the  purpose  only  of  voting  in  the  choice  of  assignees,  under 
such  commission,  and  of  assenting  to  or  dissenting  from  the  certificate  of  such  bankrupt 
or  bankrupts,  or  of  either  of  such  purposes ;  but  such  creditors  shall  not  receive  any  divid- 
end out  of  the  separate  estate  of  the  bankrupt  or  bankrupts,  until  all  the  separate  creditors 
shall  have  received  the  mil  amount  of  their  respective  debts,  unless  such  creditor  shsH 
be  a  petitioning  creditor  in  a  commission  against  one  member  of  a  firm. 

t  When  creditors  have  the  option  of  considering  their  debts  joint  or  separate,  in  these  and 
in  all  other  cases  where  the  creditors  knowingly  hold  the  joint  and  separate  security  of  part, 
sen  for  the  same  debt,  he  may  prove,  either  as  joint  or  separate  creditor  under  a  joint  com- 
mission ;  or  prove  and  receive  the  dividend*  under  a  separate  commission ;  but  he  cannot 
prove  both  on  the  joint  and  on  the  separate  estate :  he  has  merely  an  option  to  do  the  one 
or  the  other,  ex  parte  Beven,  9  Yes.  933 ;  10  Id.  107 ;  ex  parte  Hay,  15  Yea.  4 ;  ex  parte 
Clowes,  Cooke,  374;  3  Bro.  595;  ex  parte  Bowlandeon,3  B.  Wins.  405;  sir  parte  Husband, 
3  Glyn,  &  J.  6 ;  and  he  must  make  his  election  before  dividend ;  ex  parte  Husband,  5  Mod, 
419;  sxpsrie  Bentley,  3  Cox,  318 ;  and  see  ex  parte  Bubby,  13  Yes.  70;  ex  parte  Masons  1 
Boss,  l£9 ;  ex  parte  Liddell,  3  Rose,  34.  But  this  rule  does  not  extend  to  the  case  of  a 
creditor  who  holds  double  security  of  the  firm,  and  of  one  of  the  partners  of  it,  without 
knowing  the  partner  to  be  one  of  the  firm. 

t  If  one  of  two  partners  become  bankrupt,  and  the  solvent  partner  pay  all  the  joint  debts, 
he  will  be  entitled  to  prose  upon  the  separate  estate  of  his  partner  for  such  portion  of  tfes 
money  as  he  was  obliged  to  pay  out  of  his  private  funds  in  order  to  make  up  the  deficiency 
between  the  joint  assets  and  the  debts,  aa  the  bankrupt  partner  would  have  been  obliged  to 
pay  if  he  had  not  become  bankrupt :  ex  parte  Watson,  Buck.  440 ;  4  Mod.  477 ;  and  aee  ex: 

n  Taylor,  3  Rose,  175 ;  ex  parte  Hunter,  Buck,  553;  ex  parte  Ogleby,  3  Rose,  177 ;  3 
B,  133. 

£  Under  a  joint  commission,  not  only  the  joint  but  the  separate  property  also  passes.  As 
to  what  is  joint  or  what  is  separate  property  >— separate  property  consists  of  such  property, 
real  or  personal,  as  each  partner  in  a  firm  is  possessed  of,  distinct  from  and  independent  of 
the  partnership ;  joint  property  consists  of  the  goods,  chattels,  and  effects,  of  the  whole  first 
jointly,  the  debts  due  to  them,  and  the  goods  of  others  in  their  possession,  order  and  dispo. 
eition.  Real  estates  purchased  with  joint  funds,  though  conveyed  to  one  partner  only,  are 
nevertheless  joint  property ;  but  if  the  estates  are  so  conveyed  to  one  partner,  under  an  agree- 
ment that  they  should  be  his  separate  property,  and  he  would  be  a  debtor  to  the  partnership 
-  for  the  purchase-money,  the  estates  will  be  separate  property ;  Smith  v.  Smith,  Yea.  193 ; 
Thor&ton  v.  Dixon,  3  Br.    C.  C.  198. 

Under  a  separate  commission  all  the  separate  property,  and  such  part  of  the  joint  property 
as  the  bankrupt  himself  would  be  entitled  to,  pass  to  assignees ;  they  are  entitled  to  hi* 
share  of  the  balance  of  the  partnership  funds,  after  the  payment  of  all  the  partnership  cred» 
itora.  If  the  assignees,  under  a  separate  commission,  get  possession  of  the  joint  property, 
upon  the  petition  of  a  joint  creditor,  the  Court  will  order  the  assignees  to  keep  distinct  ac- 
counts of  the  separate  and  joint  estate,  and  apply  them  to  the  payment  of  the  separate  and 
joist  debts  respectively,  in  the  same  manner  as  when  separate  creditors  prove  under  a  joint 
commission;  ex  parte  Tate  Cook,  367  ;  ex  parte  Burnaby,  Id.  369;  ex  parte  Hayward,  Id. 
368 ;  ex  parte  Aspinwall ;  ex  forte  Hervey  Hill,  Id.  371,  Sometime*  the  joint  and  sepa- 
rate creditors  agree  to  consolidate  the  estate,  and  that  all  the  creditors,  joint  as  well  so 
separate,  may  come  pari  passu  /  but  the  Court  have  no  authority  to  order  this;  and  eves 
where  the  creditors  consent  to  it,  the  Court  will  not  confirm  it  without  first  referring  the 
waiter  to  the  commissioners  to  inquire  if  the  proposed  consolidation  be  for  the  benefit  of 
jtjie  .creditors  generally ;  export*  .Strutt,  4  jGjynn,  &  J.  £9, 
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tt)  Of  nam  vvipnwt* 
(J)  Of  rax  sgpaaasmsAs.j 
(K)  Of  iu  GPMriFuu9rs«§  f  f07  ] 

(L)  OF  TBS  BANKXUPT.l  If  one  ofsc- 

(M)  Of  Acnont  by  ajo>  laAnwr  pabtkbbs.  *•**!  P**- 

1.  Thoxso*  v.  Fsjuut.  M.  T.  1810.  K.  B.  10  East,  418  ;  Ahon.  E.  T.  1700.  Jer8  **> 
K.  B.  IS  Mod.  446.    Ecbjaedt  v,  Witton.  H.  T.  1799.  K.  B.  8  T.  R-c^Tw- 
140.  tion  become 

Fr  Car.    If  a  creditor,  to  whom  a  bill  has  been  transferred  by  a  bankrupt  bankrupt, 
partner,  receive  tbe  money  due  thereon,  the  insolvent  partners,  together  with the  •olTent 
Ae  bankrupt's  assignees,  may  join  in  an  action  for  the  money  received.  mat?raa 

*.  Botill  v.  Wood.  M.  T.  1813.  K.  B.  2M. &  S.  23;  S.  P.  Nou  v.  Ira-  jointly  wkh 

ham.  E.  T.  1745.  K.  B.  1  Wils.  89.  the 

Jjavfltprifc.    Plea,  that  the  promises  were  made  jointly  with  one  Thomas968* 
Dodgson,  who  k  still  living.     Replication,  that  Thomas  Dodgson  had,  before  g^  # 
the  roiamfsirement  of  the  action,  become  a  bankrupt,  and  obtained  his  certifi-  tendants, 
cate.     Demurrer.     Joinder.  and  there  is 

Per  Cur.    There  is  no  doubt  bot  that  the  action  ought  to  be  brought  against  *  joint  cxm- 
Dodgson,  jointly  with  the  other  defendants ;  he  was  not  discharged  absolutely, tn^  the 
bat  only  in  such  way  as  the  legislature  has  prescribed  ;   and  he  was  not  bound  J*  j^u?* 
to  take  the  benefit  of  it,  qums  remmeiare  potest  juri  pro  ee  introducto.    Here  against  the 
a  saaterial  inconvenience  might  result  from  omitting  Dodgson  in  this  suit ;  for  solvent 
an  action  might  be  brought  by  the  other  defendants  for  contribution  ;  we  do  not  p*Jn?r8 
say  whether  maintainable  or  not ;  but  if  it  were  brought,  it  would  throw  on  Snir^fnt. 
them  a  difficulty  which  they  could  not  have,  if  Dodgson  bad  been  put  to  plead 
his  bankruptcy  in  this  suit ;  for  then  he  would  not  admit  that  he  was  a  joint 

*  Under  a  separate  commission,  not  only  the  separate  creditors,  but  (by  stat.  6  Geo.  4. e, 
16.  a,  89,)  joint  creditors  also,  whose  respective  debts  amount  to  KM.  or  upwards,  may  vote 
in  the  choice  of  assignees ;  but  under  a  joint  commission  none  bat  joint  creditors  can  vote 
ha  she  choice  of  assignees;  the  separate  creditors  cannot;  ex  parte  Parr,  9  Rose,  76 ;  18 
▼as.  65,  70 ;  ex  parte  Homer,  1  Rose,  311.  Assignees  under  a  separate  commission,  upon 
■etitosj  to  the  Lord  Chancellor,  may  obtain  leave  to  commence  and  prosecute  actions  at 
Ww,  or  suits  jointly  in  their  own  names,  and  the  names  of  the  remaining  partners;  6  Geo.  4, 
e.  16.  a,  69. 

tHus  is  made  and  declared  in  the  same  manner  as  in  ordinal?  cases.  Where  the  ac- 
counts of  the  separate  and  joint  estate  are  kept  distinctly,  according  to  Lord  Loughbo- 
rough's order,  the  order  for  a  dividend  sometimes  notices  both,  and  declares  a  dividend 
upon  both  estates,  if  there  be  assets;  but  it  is  in  general  better,  not  only  to  keep  distinct 
accounts  of  the  joint  and  separate  estates,  but  to  make  distinct  orders  of  dividend  as  to  each.    - 

t  Where  a  joint  commission  is  sued  after  a  separate  commission,  the  separate  commission 
wfll  in  general  be  superseded,  or  impounded,  if  sale  have  been  made  under  it,  but  not  if 
the  joint  comrmssion  be  such  as  cannot  be  sustained ;  ex  parte  Roberts,  1  Mod.  73.  By  stat. 
€  Geo.  4>  c  16.  a.  16.  in  every  commission  against  two  or  more  persons,  it  shall  be  lawful  for 
the  Lord  Chancellor  to  supersede  such  eommission  as  to  one  or  more  of  such  persons,  and 
the  validity  of  such  commission  shall  not  be  thereby  affected  as  to  any  person  to  whom 
euteh  commission  is  not  ordered  to  be  superseded,  nor  shall  any  person's  certificate  be  there. 
by  aflected.  Where  a  separate  commission  is  superseded  for  a  subsequent  joint  oommis. 
ason,  the  petitioning  creditor  wiU  be  allowed  his  costs  out  of  the  joint  estate,  ex  pert*  Ba- 
chelor, 9  Rose, 36;  ex  parte  Areten,  1  Rose,  434;  IV.  dc  B.  60;  unless  the  separate  com. 
naissinn  had  been  issued  against  good  faith  ;  ex  part*  Mason,  1  Rose,  423. 

Y  Under  a  joint  commission  separate  creditors  shall  be  at  liberty  to  assent  to  or  dissent 
irons,  the  allowance  of  the  certificate  of  the  bankrupt  or  bankrupts,  of  whom  they  shall  be 
separata  creditors ;  Lord  Lough.  8th  March,  1794.  And  under  separate  commission,  joint 
creditors  may  prove  lor  the  purpose  only  of  voting  in  the  choice  of  assignees  under  such 
firmmissifm,  and  of  assenting  to  or  dissenting  from  the  certificate  of  auch  bankrupt  or  bank- 
mpta,  6  Geo.4.  c.  16.  a.  69.  A  certificate  under  a  joint  commission  bars  both  joint  end  separate 
debts ;  Howard  v.  Poole,  9  Stra.  995 ;  Wickes  v.  Strahan,  Id.  1157 ;  so  by  a  certificate  obtained 
under  a  separate  commission,  joint  as  well  as  separate  debts  are  discharged ;  ex  parte  Yale, 
J  P.  Wms.  94.  n.;  1  SeL  N.  P.  939.  But  by  stat.  6  Gee  4.  c.  16.  s.  191.  no  such  certifi. 
ease  shell  release  or  discharge  any  person  who  was  partner  with  such  bankrupt  at  the  time 
at  his  bankruptcy,  or  who  was  then  jointly  bound,  or  had  made  any  joint  contract  with  such 
bankrupt;  see  a*  part*  Bokon,  Buck,  19 ;  per  Cur.  Heath  v.  Hall,  4  Taunt.  396. 

|  Before  6  Geo.  4.  under  a  joint  commission  one  partner  alone  could  not  be  entitled  to  al- 
lowance ;  ex  part*  Powell,  1  Mod.  68.  Bur  now,  by  stat.  6  Geo.  4.  c.  16.  s.  139.  in  all  joint 
under  which  any  partner  shall  have  obtained  his  Titincate,  if  a  sufficient  divi- 
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contractor,  and  the  other  defendant  woald  have  nothing  to  do  but  produce  the 
record  ;  but  if  he  be  not  joined,  that  will  not  appear,  unless  it  be  proved  by 
other  means.  It  has  been  said,  that  an  action  for  contribution  cannot  be  main- 
tained ;  but  the  other  partners  hare  a  right  to  litigate  the  validity  of  the^cer- 
tificate. 


X.    OF  THE  DISSOLUTION  OF. 

(A)    B*  ACT  OF  TUB  PARTIES. 

(a)  By  effluxion  of  time.  * 
(h)  By  declaration  of  dissolution  1 
(c)  Byjnterference  of  a  court  of  equity.  \ 


d)  Effect  of  as  regard*  the  partners.  § 
Notice  of  (e)  Effect  qff  as  regards  third  persons. 

dissolution  1.  Abel  v.  Sutton.  1800.  N.  P.  3  Esp.  108. 

in  the  Ga-        After  notice  in  the  Gazette  of  the  dissolution  of  the  partnership  between  A. 
ficienrto      an<*  **"•  ^e  *atter  *a  intrusted  with  the  settlement  of  the  affairs.     He  indorsed, 

r  208  1    m  ^e  name  of  the  firm,  a  security,  which  foimed  part  of  the  joint  effects, 
discharge         Lord  Kenyan,  C.  J.,  held  he  had  no  power  to  do  so. 
the  retiring  partner  from  his  liability  as  regards  those  who  hare  not  before  had  dealings  with  the  firm.$ 

dend  shall  have  been  paid  upon  the  joint  estate,  and  upon  the  separate  estate  of  such  partner, 
he  shall  be  entitled  to  his  allowance,  although  his  other  partner  or  partners  may  not  be  enti- 
tled to  any  allowance.  But  he  is  not  entitled  to  double  allowance  out  of  the  joint  _nd  out  of 
the  separate  estate,  ex  parte  Bate,  4  Bro.  453;  Cook,  512 ;  nor  is  he  entitled  to  allowance 
at  all  unless  both  the  joint  and  separate  creditors  are  paid  the  proportion  of  their  debts  requir- 
ed by  statute ;  ex  parte  Powell,  1  Mod.  68 ;  ex  parte  Holmes,  2  Rose,  95 ;  3  V.  &  B.  137  ; 
fix  parte  FsltIow,  Rose,  421 ;  2  V.  &  B.  209. 

*  It  frequently  happens  that,  by  articles  of  partnership,  a  precise  time  is  fixed  for  the  dura- 
tion of  the  contract ;  in  that  case,  the  partnership  is  regularly  dissolved  by  the  effluxion  or 
expiration  of  that  time  for  which  it  was  originally  agreed  between  the  parties  to  continue 
ftheir  compact. 

t  If  a  partnership  exists  not  under  any  contract,  as  to  its  duration,  either  party  has  the 
power  of  determining  it  when  he  may  think  proper ;  and  if  a  partnership  existing  for  a  limited 
.  time,  with  a  right  to  dissolve  upon  giving  a  year's  notice,  be  continued  without  any  new  agree. 
ment  after  the  expiration  of  the  limited  time,  such  new  partnership  is  dissoluble  at  the  will 
of  either  party.  A  partnership  created  by  deed,  where  no  specified  time  is  mentioned  as  to 
its  duration,  should,  it  seems,  be  dissolved  by  an  instrument  of  as  high  a  nature ;  if  created 
by  parol,  it  may  be  dissolved  at  the  will  of  either  party  at  any  time  ;  yet  a  reasonable  notice 
of  the  intention  to  dissolve  must  be  given  to  the  other  partners,  in  order  that  the  partnership 
concerns  may  be  wound  up ;  there  is  no  fixed  rule  to  determine  as  to  what  will  be  reasonable 
notice ;  it  must  be  left  to  a  jury  or  a  court  of  equity,  to  consider  from  the  nature  of  the  trade 
and  other  circumstances  of  the  case. 

t  In  cases  where  a  partner  so  misconducts  himself  as  to  be  injurious  to  the  partnership, 
or  to  his  co-partner,  and  defeats  the  object  for  which  the  partnership  was  formed,  or,  where 
a  partner  is  so  insane  and  in  such  a  state  of  mind  as  to  render  him  permanently  incapable 
of  transacting  his  business,  or  where  a  partnership  is  formed  for  a  particular  purpose,  which 
becomes  impracticable,  a  court  of  equity  will  decree  a  dissolution  of  the  partnership. 

§  One  or  more  partners  cannot  legally  insist  on  another  that  he  shall  take  his  share  at  a 
*  valuation,  or  that  he  shall  remove  his  proportion  from  the  premises,  thereby  securing  the  good 
will.  The  share  of  each  partner  consists  of  his  interest  in  the  surplus  after  the  partnership's 
engagements  are  discharged  ;  but  no  dividend  can  be  paid  till  that  event  The  partnership 
property  consists  of  the  remaining  stock  which  existed  at  the  formation  of  the  partnership, 
with  the  additions  made  and  obtained  during  the  continuance  of  the  partnership  for  the  pur- 
pose of  the  partnership  concern.  If  a  member  of  a  firm,  dissoluble  at  pleasure,  privately 
obtain  a  renewal  of  a  lease  of  part  of  the  partnership  premises,  such  lease  is  partnership 
property ;  but  it  does  not  follow  that  all  the  concerns  conducted  on  the  premises  are  partner. 
ship  property.  Upon  the  dissolution  of  a  partnership,  if  there  is  a  fair  and  bona  fide  trans- 
mutation,  either  in  writing  or  not,  of  the  partnership  property  by  the  outgoing  partner  to 
the  remaining  partner,  or  other  person,  without  any  fraud,  the  joint  property  of  the  firm 
becomes  the  separate  property  of  the  remaining  partner  or  such  third  person,  and  the  as- 
signment may  be  absolute  or  conditional.  In  general,  the  profits  of  a  partnership  must  stop 
the  moment  a  party  ceases  to  be  a  partner.  If  upon  the  dissolution  of  a  partnership,  the 
remaining  partners  trade  with  the  partnership  stock,  the  outgoing  partner  is  entitled  to  an 
account  of  the  profits  ;  but  doubts  have  been  entertained,  whether  such  outgoing  partner  is 
entitled  to  profits  made  after  the  dissolution  by  the  remaining  partners  with  the  old  stock, 
mixed  with  property  of  their  own.  Courts  of  equity  will,  on  dissolution  of  a  partnership, 
sometimes  appoint  a  receiver ;  but  the  mere  dissolution  of  partnership  is  not  of  itself  a  suffi- 
cient ground  for  so  doing ;  there  must  be  some  breach  of  duty  of  a  partner. 

0  A  partnership  may  be  dissolved  as  between  the*  partners  themselves,  and  still  in  effect 
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2.  Fox  v.  Hahbury.  E.  T.  1776.  K.  B,  Cowp.  449;  1  Eap.  371.  [  209  ] 

Per  Lord  Mansfield  C.  J.  If  partners  dissolve  their  partnership,  they  But  with 
who  deal  with  either,  without  notice  of  such  dissolution,  have  a  right  against  ff grard  to 
both;  since  a  particular  notice  should  be  given  to  all  with  whom  they  haderg  tf*$]^ 

dealings.  firm,  a  par. 

tiular  notice  of  dissolution  should  be  given  to  each.* 

3.  Evans  v.  Drtjmmohd.   1601.  N.  P.  4  Esp  89.  A  dormant 

Per  Lord  Kenyan  C.  J.     A  dormant  partner,  whose  name  has  never  been  pa.rj°?r  ***** 

announced,  may  withdraw  from  the  concern  without  making  the  dissolution  of  ^JJf  rfw 

.        «•         /.-  ,    ,  s  without  ma- 

partnerahip  publicly  known. 

king  the  dissolution  public.  A  A 

4.  Kaaom  v.  Finlyson,  H.  T.  1759.  C.  P.  1  H.  BL  155.  '  offosdJT 

It  was  said  in  this  case,  that  after  notice  of  dissolution,  the  firm  was  not  tion,  the 
bound  by  an  act  of  an  individual  partner. 

firm  axe  not  bound  by  an  act  of  an  individual  partner ;  [  210  ] 

5.  Pindek  v.  Wilks.  T.  T.  1814.  C.  P.  1  Marsh.  248  ;  4  Esp.  89.  Even 

Three  partners  A.,  B.,  and  C,  order  goods  from  abroad,  and  then  dissolve  though  the 
partnership,  and  make  over  their  property  to  trustees  for  their  creditors,  leav-  {,'*  foiled 
ing,  A.  and  B.  as  agents  to  settle  the  affairs  of  the  firm.     The  goods  arrive,  on  the  ori. 
and  are  delivered  to  A.  and  B.     In  an  action  against  A.,  B.,  and  C,  for  the  ginal  liabil. 
freight,  held  that  G.  was  not  liable.  ities  of  the 

Lord  Gibbs,  C.  J.         The  ground  of  my  opinion  was,  not  that  any  thing  partnership; 
which  had  passed  bad  relieved  C.  from  his  original  liability;  but  that,  having 
left  bis  two  partners,  they  could  not,  by  entering  into  this  implied  contract, 
bring  any  fresh  responsibility  upon  him. 
6.  Ridley  v.  Taylor.  M.  T.   1814.  K.  B.  13  East,  175;  1  Campb.  292.    Butthe 

Per  Cur*     The  partnership  rights  and  liabilities  still  exist  as  to  transactions  pal?ier^T 
entered  by  the  firm  before  dissolution.  n*  to 

liabilities  will  exist  as  to  transactions  entered  by  the  firm  before  dissolution.  Therefore* 

7.  Lodge  v.  Danis.  M.  T.  1820.   C.  P.  3  B.  &  A.  611.  the  mere 

On  a  dissolution,  it  was  agreed  by  two  partners  that  one  should  take  upon  consent  by 
himself  to  discharge  a  debt  due  to  a  particular  creditor,  who  was  informed  of  *  creditor 
the  agreement,  and  expressly  undertook  to  exonerate  the  other  partner  from**       ??r 
all  responsibility  ;  but,  as  the  debt  was  not  satisfied  by  the  one,  nor  any  fresh 
security  given,  it  was  decided  by  the  Court  of  King's  Bench  that  the  prom- 
continue  to  subsist  as  between  them  and  the  rest  of  the  world ;  its  credit  is  given  to  the 
whole  firm ;  justice  requires  that  all  those  who  belong  to  it  should  be  bound  while  it  is  sup. 
posed  to  exist.    To  free  themselves  from  this  responsibility,  they  must  give  reasonable  notice 
that  they  are  no  longer  partners,  and  to  such  as  may  be  considered  to  have  had  this  notice, 
they  will  only  be  answerable  for  their  own  acts  and  agreements ;  otherwise  the  firm  will  be 
bound  alter  the  dissolution  of  the  partnership  by  a  contract  made  by  one  partner  in  the  name 
of  the  firm,  with  a  person  who  contracted  on  the  faith  of  the  partnership. 

*  And  is  sufficient,  though  no  nouce  has  been  inserted  in  the  Gazette.  What  shall  or 
shall  not  be  deemed  a  constructive  and  implied  notice  has  been  a  little  perplexed  by  the 
eases  which  have  been  decided  on  the  subject ;  but  we  will  endeavor  to  extract  from  them 
the  principles  they  have  established.  A  notice  of  the  dissolution  of  a  partnership  is  very 
commonly  inserted  in  the  Gazette ;  but  the  insertion  of  a  notice  therein  is  not  of  itself  suf- 
ficient to  exempt  a  retiring  partner  from  future  responsibility.  Such  an  advertisement,  an- 
nouncing a  dissolution,  is  admissible  as  evidence  of  a  public  notification  of  the  fact ;  but 
each  evidence  is  of  little  avail,  unless  it  be  shown  that  the  party  entitled  to  notice  was  in 
the  habit  of  reading  the  Gazette ;  1  Esp.  N.  P.  c.  371 ;  Peake's  N.  P.  c.  155 ;  1  Stark.  N. 
P.  c.  186 ;  Peake'B  N.  P.  c.  154 ;  5  T.  R.  443.  It  has,  indeed,  been  ruled,  that  in  respect 
of  persons  who  had  not  any  previous  dealings  with  the  partnership,  an  advertisement  in  tha 
Gazette  would  be  sufficient  presumptive  evidence  to  be  left  to  a  jury  from  thence  to  infer 
notice  of  a  dissolution,  so  as  to  prevent  such  persons  from  recovering  against  the  parties 
who  constituted  the  firm  originally,  upon  a  security  given  by  one  of  the  parties  in  the  name 
of  the  firm  after  such  notice  of  dissolution,  2  Campb.  617 ;  but  an  advertisement  in  a  com* 
mon  newspaper  is  not  even  admissible,  without  proof  that  the  party  took  in  the  paper,  al- 
though if  the  paper  be  proved  to  have  been  received  by  him,  it  will  be  admissible,  notwith- 
standing the t fact  of  the  dissolution  has  not  appeared  in  the  Gazette  ;  7  Price,  193.  Where 
the  paper  containing  the  advertisement  is  proved  to  have  been  read  by  the  party,  or  is  pro- 
ved to  have  been  delivered  in  die  usual  course  at  his  house,  the  jury  may  reasonably  be  in- 
structed  to  consider  whether  the  attention  of  a  tradesman  in  reading  a  newspaper  was  not 
likely  to  be  attracted  by  notices  of  the  dissolution  of  partnership,  to  which  the  attention  of 
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one  only  as  fiae  of  the  creditors  was  without  coonderatkHi,  and  did  not  constitute  any  dav 
jiable i  after    eDCe  to  an  actioti  brought  by  him  against  both  partners. 
dissoluttoo,  ^rithout  jay  consideration,  will  not  disoharfs  the  other«t 
If  a  partner-  8.  Gough  v.  Daves.  T.  T.  1809.  Ex.  4  Price,  200. 

ahipbe  dis.  p^.  Cur.  A  person  depositing  money  with  bankers,  and  taking  their  ae- 
newparu  countaD^e  receipts,  does  not,  by  oontinuing  to  leaf©  his  nsonay  in  the  hansTj 
ners  are  ad.  a^er  a  dissolution  of  the  original  firm  and  the  constitution  of  a-  new  one, 
mitted,  a  which  consists  of  some  of  the  members  of  the  old  bank  and  of  other  persona, 
party  who  discharge  the  former  partners  who  have  gone  out ;  although  he  receives  in* 
has  deal-  terest  regular  from  the  new  firm,  gives  them  no  notice,  and  continues  to 
the*old  firm tran8act  business  with  them  in  the  common  course,  and  that  lor  a  period  of 
still  conti.  &ur  years,  and  until  they  become  insolvent, 
noes  to  deal  with'the  new  one,  he  dees  not  thereby  discharge  the  old  firm.* 
[  211  ]  (B)  By  act  of  God. 

(a)  By  insanity.     See  ante,  div.  (A)  (<?)     (6)  By  death.)    («)  tgtd  */, 
as  regards  the  partners. I    (d)  Effect  of,  as  regards  third  persomsJj 

others  might  not  be  directed ;  and  it  is  a  question  for  the  jary  to  determine  whether,  under 
all  the  circumstances  of  the  case,  the  party  has  actually  received  notice  of  the  dissolution. 

*  Also,  in  a  late  case,  one  of  three  partners,  after  a  dissolution  of  partnership,  undertook 
by  deed  to  pay  a  particular  partnership  debt  on  two  bills  of  exchange,  and  that  was  commu- 
nicated to  the  holder,  who  consented  to  take  the  separate  notes  of  one  partner  for  the  amount, 
but  strictly  reserved  his  right  of  action  against  all  the  three,  and  retained  possession  of  the 
/  original  bills ;  the  separate  notes  having  proved  unproductive,  it  was  detennined  that  the 
creditor  might  still  resort  to  his  remedy  against  the  other  partners,  and  that  the  taking  under 
such  circumstances  the  separate  notes,  and  even  afterwards  renewing  them  several  times 
successively,  did  not  amount  to  satisfaction  of  the  joint  debt ;  but  if  the  creditor  by  miscoH- 
duct  in  taking  the  separate  security  of  one  partner  induce  the  outgoing  partner  to  allow  the 
remaining  partner  to  receive  monies,  which  otherwise  he  would  have  prevented,  it  sssms 
that  the  joint  liability  is  extinguished ;  5  Esp.  N.  P.  C.  119. 

t  But  if  payments  are  made  by  such  party,  and  the  account  is  continued  with  an  altera- 
tion of  the  partner's  name,  it  seems  that  such  payments  are  to  be  carried  to  the  old  account; 
see  3  East,  488 ;  2  B.  dc  A.  39.  And  where  the  pi  run  tiff  kept  a  general  account  with  A.  as 
his  banker  and  army  agent,  and  B.  became  a  pirir.cr  with  A.  for  a  limited  period,  and  rod- 
red  on  its  expiration  without  the  knowledge  of  the  plaintiff,  nml  A.  a  (tor  wards  became  a 
bankrupt,  until  which  period  the  account  continued  between  plaintiff  and  A. ;  it  was  held, 
that  payments  made  by  the  latter  to  the  plaintiff,  after  the  expiration  of  the  partnership,  not 
having  been  appropriated  by  him  at  the  time  to  any  particular  debt,  B.  might  consider  such 
payments  as  being  made  in  reduction  of  the  balanae  due  at  the  expiration  of  the  partner 
ship,  and  that  he  was  not  accountable  to  the  plaintiff  for  any  sums  received  by  A  on  account 
of  the  latter  subsequent  to  such  expiration ;  see  4  Moore,  501  ;3B.sB.  70. 

X  Hie  death  of  a  partner  of  itself  is  in  general  a  revocation  of  all  express  and  implied 
authorities  given  by  him,  and  dissolves  the  partnership,  though  it  were  for  a  term  of  yean, 
unless  there  be  any  express  stipulation  to  the  contrary. 

$  As  between  partners,  mere  is,  generally  speaking,  unless  there  exists  any  stipulation  to 
the  contrary,  no  survivorship,  either  as  to  personal  or  real  property  in  possession,  for  each 
of  their  respective  shares  or  degrees  of  interest  go  or  descend  to  their  personal  representa- 
tives or  heirs,  who  become  tenants  in  common  with  the  survivor  of  all  the  partnership  ef- 
fects in  possession ;  9  Bla.  Com.  186 ;  1  Vera.  817 ;  1  Mer.  564 ;  1  Ld.  Raym.  981.  Where- 
in, within  a  reasonable  time  after  the  death  of  one  partner,  the  survivor  must  account  with 
the  representatives  of  the  deceased ;  and  if  not  willing  to  do  so,  a  court  of  equity  will  coat- 
pel  him ;  see  Watson,  365 ;  8  Yes.  317.  In  taking  partnership  accounts  after  the  death  of 
a  partner,  the  accounts  must  commence  with  the  last  stated  account,  and  if  there  be  not 
any  stated  account,  it  must  commence  with  the  partnership,  see  Finch.  190 ;  and  sack  ac- 
counts must  end  with  the  sale  of  the  stock  at  the  time  of  the  death  of  the  partner,  and  the 
proceeds  thereof,  until  it  is  got  in.  If  a  surviving  partner  trade  with  the  partnership  stock, 
the  representatives  of  the  deceased  partner  are  entitled  to  an  account  of  the  profits,  sea 
16  Wms.  140 ;  5  Yes.  539 ;  8  Yes.  T317 ;  15  Yes.  990 ;  and  if  it  should  appear,  upon  a  bill 
discovered  and  account  filed  by  such  representatives,  that  the  surviving  partner  is  carrying 
on  a  distinct  trade  with  debtors  to  the  joint  trade,  and  forbears  to  call  upon  the  joint  debtors 
for  payment  of  the  joint  debts,  the  Court,  unless  the  survivors  give  security  for  payment 
of  a  moiety  of  the  joint  debts,  will  restrain  htm  from  receiving  them,  and  appoint  a  receiv- 
er; lYern.918;  6  Yes.  317. 

B  No  notice  is  necessary  to  third]persons  of  the  desih  of  a  partner,  see  1  Mer.  570 ;  the 
partnership  by  the  death  is  dissolved,  and  all  liabilities  for  subsequent  acts  cease.  Upon 
the  death  of  the  member  of  a  firm,  the  right  of  action  is  in  the  survivor ;  see  18  Yes.  170. 
A  partnership  debt  upon  the  death  of  all  but  one  of  the  partners  becomes  at  law  a  debt  to 
the  survivor  in  his  own  right,  and  he  may  set  it  off  against  his  separate  debt ;  see  4  T.  R. 
493 ;  1  Esp.  47 ;  6  T.  R.  589.  So,  in  a  separate  commission,  where  all  the  joint  property  ta 
sewed  by  the  assignees,  and  the  solvent  partner  is  dead,  they  maybe  compelled  ay  ail  ta> 
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(C)  By  act  of  law.  [  218  ] 

(a)  By  civil  death.*     (b)  By  bankruptcy.]     (c)  By  tnarriage.\ 

•   ■<    ■   ' 
$Ort^Ctotirr*     See  post,  tit.  Ship  and  Shipping. 
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1.  RELATIVE  TO  THE  OWNERSHIP  IN.  J  213  J 

Matts  v.  Hawkins.  M.  T.  1 808.  C.  P.  6  Taunt.  20.  The  sepa- 

Per  Cur.  If  two  persons  have  a  party  wall,  one  half  of  the  thickness  of  ra,ted?wnor8 
which  stands  on  the  lands  of  each,  they  are  not,  therefore,  tenants  in  common  tenements* 
of  the  wall,  or  of  the  land  on  which  it  stands,  although  the  wall  was  erected  at  are  owners 
the  joint  expence  of  the  two  proprietors.  The  stat.  14  Geo.  3.  c.  78.  does  not  in  severalty 
make  party  walls  common  property.  And  if  one  proprietor  adds  to  the  height  °f  cacn  half 
of  such  party  wall,  and  the  other  pulls  down  the  addition,  the  first  may  maintain  ^jf6  party 
trespass  for  pulling  down  so  much  of  it  as  was  erected  on  the  plaintiff 's  soil,  though  built 
The  property  in  a  wall  erected  at  a  joint  expense  follows  the  property  of  the  at  their  joint 
land  whereon  it  stands.  expense. 


n.  RELATIVE  TO  WHAT  WALLS  THE  BUILDING  ACT  EXTENDS 

TO. 
Rex  v.  Pratt.  E.  T.  1769.  K.  B.  4  Burr.  2298. 
Cause  was  shown  against  a  rule  to  quash  an  order  of  sessions  made  upon  the  The  stat. 
1 1  Geo.  1.  c.  28.  for  the  better  regulating  of  buildings,  and  to  prevent  mischiefs  J1  Geo* *• 
that  may  happen  by  fire,  &c.     The  workmen  had  certified  to  the  sessions  pur-  e£tend°to 
suantto  the  first  clause  in  that  act,  that  a  party  wall  of  a  stable  was  defective  party  walls 

*  A  partnership  may  be  dissolved  by  the  civil  death  of  a  partner,  as  by  his  outlawry  or 
attainder  for  treason  or  felony.  The  outlaw  being  dead  in  law  is  incapable  of  entering  into 
any  contract,  bringing  any  suit,  or  holding  any  property ;  it  is  clear  that  a  partnership  in  which 
he  was,  is  ipso  facto  dissolved,  and  he  is  incapable  of  the  functions  of  a  partner  in  trade* 
The  effects  of  bis  delinquency  are  extremely  severe  upon  his  co-partner;  as*  upon  the  out- 
lawry or  attainder  of  one,  all  the  panic rehip  effects  become  vested  in  the  crown  ;  the  share 
of  the  partner  outlawed  or  attained  is  in  the  first  place  forfeited  to  the  crown,  whereby,  if 
the  king  were  capable  of  being  so,  he  would  become  joint  tenant  or  tenant  in  common  of 
the  partnership  effects  with  the  other  partners;  but,  as  this  would  be  inconsistent  with  the 
dignity  of  the  monarch,  he  is  strictly  entitled  to  the  whole,  but  the  right  of  the  crown  is  sel- 
dom enforced  either  against  creditors  or  deserving  partners. 

t  The  bankruptcy  of  the  whole  partnership,  or  of  an  individual  member  of  a  firm,  is  of 
itself  a  dissolution  of  the  connexion. 

X  The  effect  of  the  marriage  of  a  feme  sole  partner  has  never  been  expressly  decided  upon, 

but  it  would  be  probably  held  to  operate  as  a  dissolution  of  partnership.     However,  women 

are  not  unfrequently  entitled  to  share  in  banking  houses  and  other  mercantile  concerns  under 

positive  covenants ;  when  tnis  happens,  their  husbands  are  entitled  to  such  shares,  and  be- 

*  come  partners  in  their  stead. 

§  The  stat.  14  Geo.  3.  c.  78.  is  an  act  for  the  further  and  better  relation  of  buildings  and 
party  walls;  but,  being  very  voluminous,  we  are  obliged  to  refer  the  reader  to  the  act  itself. 
la  the  construction  of  that  stat.  Eyre,  C.  J.,  observed  in  1  B.  &  P.  305,  that  it  was  easy  to 
see  that  it  was  an  ill-penned  law,  and  lluit  iis  meaning  *os  lcii  uuccrLuu. 

VOL.  XIH.  10 
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between  and  ruinous,  and  ought  to  be  pulled  down.  One  B.,  thinking  himself  aggriev- 
etablee.  e(j  ^  ^g  certificate,  complained  to  the  justices,  and  they  made  an  order  in 
favor  of  the  complainant  and  against  the  certificate,  which  they  quashed,  ap- 
prehending the  act  of  parliament  applied  to  party  walls  between  stables.  On 
the  other  side,  it  was  observed,  that  the  words  of  the  act  were  "  house  and 
houses,"  and  that  there  were  no  expressions  in  it  that  were  at  all  applicable  to 
stables ;  to  which  the  Court  assented,  and  unanimously  discharged  the  rule 
which  had  been  obtained  to  quash  the  order  of  sessions. 

III.  RELATIVE  TO  THE  NOTICE  OF  THE  BUILDING  OF. 
Peck  v.  Wood.  II.  T.  1793.  K.  B.  6  T.  R.  130. 
The  three        The  stat.  14  Geo.  3.  c.  78.  s.  41.  enacts,  "that  the  person  at  whose  expense 
month's  no-  any  party  wall  shall  be  built,  agreeably  to  the  directions  of  the  act,  shall  be  re- 
tice  i5r?r    "Parsed  by  the  owner,  who  shall  be" entitled  to  the  improved  rent  of  the  adjoin- 
3*0*  78  G°'  ing  building  or  ground,  and  who  shall  at  any  time  make  use  of  such  party  wall, 
38.  of  the    a  part  of  the  expence  of  building  the  same."     On  the  18th  of  November,  1788, 
building  a    the  defendant  entered  into  an  agreement  with  W.  P.  for  a  building  lease  of  a 
party  wall  is  piece  0f  ground  adjoining  to  the  plaintiff's  house,  whereon   was  standing  a 
^^wher*"  me88Ua£e  alM*  ot^er  huildings,  for  sixty  one  years,  to  commence  from  the  29th 
the  party  is  of  September  then  last  past,  at  the  yearly  rent  of  8/.,  free  from  all  deductions 
[  214  1    whatever,  whether  parliamentary  or  parochial,  then  or  thereafter  to  be  imposed 
either  igno-  or  assessed  either  on  the  landlord  or  tenant ;  and  it  was  agreed  that  the  defend- 
rant  o(  or    ant  should  immediately  proceed  to  pull  down  the  premises  and  erect  thereon  at 
S^hi^llr     *east  one  2°°^  8UD8tai,tial  hrick  dwelling-house,  with  necessary  convenient out- 
ing,       "     houses  and  offices,  &c,  and  to  lay  out  and  expend  in  the  erection  of  such  new 
building  3001.  at  least     Pursuant  to  this  agreement,  a  lease  of  the  premises 
was  granted  and  executed  in  January,  1789,  to  the  defendant ;  the  plaintiff, 
previous  to  the  defendant's  entering  into  the  agreement  with  P.  for  the  lease* 
had  pulled  down  the  old  wall,  which  was  standing  between  his  (the  plaintiff's) 
house  and  the  house  and  premises  which  the  defendant  took  upon  lease  as  afore- 
said.    On  the  29th  of  September,  1788,  the  party  wall  was  begun  to  be  built ; 
and  on  the  17th  day  of  January  following  it  was  finished.     In  June,  1790,  the 
defendant  let  the  house,  held  of  P.,  to  J.  B.  at  the  yearly  rent  of  31/.  10*.,  the 
land-tax  and  renter's  tax  deducted.     It  was  absolutely  necessary  that  the  ok) 
wall  should  be  pulled  down.     The  defendant  enjoys  the  improved  rent,  and  P. 
is  still  the  ground  landlord.     The  plaintiff  did  not  give  three  months'  notice  in 
writing  to  P.,  the  then  owner  and  ground  landlord  of  the  house  and  premises, 
which  were  afterwards  leased  to  the  defendant,  prior  to  his  pulling  down  the 
party  wall  ;  but  he  applied  to  P.  for  that  purpose,  who  agreed  that  it  should  be 
pulled  down,  if  H.,  the  then  tenant,  would  consent ;  and  II.  did  consent.    The 
new  party  wall  was  built  agreeably  to  the  directions  of  the  stat.  14  Geo.  3. 

c.  78. 

Per  Cur.  The  question  is,  whether  by  any  adverse  notice,  or  by  express 
agreement,  the  plaintiff  was  entitled  to  build  the  party  wall,  and  now  call  on  the 
defendant  to  reimburse  him  for  a  proportional  part  of  it  ?  We  think  that  notice 
is  only  necessary  for  those  instances  where  the  party  is  either  ignorant  of,  or  ad- 
verse "to,  the  building  of  the  wall;  but  this  was  begun  with  P.'s  consent,  and 
before  its  completion  the  possession  of  the  house  was  changed.  The  defend- 
ant, therefore,  was  not  entitled  to  notice,  he  standing  in  P.'s  place.  And  with 
regard  to  the  principal  question,  it  would  be  unjust  that  P.,  who  receives  a 
ground  rent  of  Si.  only,  and  who  derives  no  advantage  from  the  party  wall, 
should  pay  the  expence  of  it,  and  that  the  defendant,  who  does  not  enjoy  it,  and 
who  is  in  the  receipt  of  an  improved  rent  of  31/.,  should  not  contribute  any 
part  of  this  expense. 

IV.  RELATIVE  TO  THE  LIABILITY  TO  THE  EXPENSES  OF. 
The  lessor  l.  Beabmore  v.  Fox.  E.  T.  1799.  K.  B.  8  T.  R.  214. 

of  a  houao       Replevin.     The  premises  for  which  the  rent  is  claimed  consist  of  a  dwell- 
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ing  house,  fee.,  tnd  for  some  few  yeare  before,  and  dowii  to  the  22nd  of  March,***  (there 
1787,  the  plaintiff  and  his  partnes,  W.  G.,  since  deceased,  occupied  the  prem-^jf*^ 
isoB,  and  earned  on  the  business  of  stock-brokers  and  lottery-office  keepers  — T  ^SiH 
thane,  at  the  annnal  rent  of  90L    A.  B.  being  seised  in  fee  of  the  premises  by  to  any  tied 
indenture,  dated  22nd  March,  1787,  leased  them  to  the  plaintiff  and  G.  for  a  term  of  rent,) i* 
of  sixty  years,  from  the  26th  of  December  then  last,  at  the  annual  rent  of  100/.  ..L215  ] 
The  lease  contains  a  covenant  for  payment  of  the  rent  of  100/.,  without  any  ^J0 -^to 
deduction  or  abatement  for  ox  by  means  of  any  taxes,  rates,  assessments,  con-  to  tj^  eXm 
tributions,  impositions,  payments,  or  charges  whatsoever,  that  now  are,  or  shall,  penses  of  a 
or  may  be,  charged  or  imposed  upon  the  premises,  or  upon  A.  B.  in  respect  of  party  wall 
the  same  by  authority  of  parliament,  or  otherwise  howsoever,  the  land-tax  only  ^qL  "a** 
excepted  ;  and  also  a  general  covenant,  see  B.  &  P.  805.  to  repair  the  premi-  c  73.  ^g^ 
see.     At  the  time  of  granting  this  lease  the  premises  were  greatly  out  of  repair,  u  a  leasee 
and  soon  afterwards  the  lessees,  B.  and  G.,  made  considerable  repairs  and   al-  at  a  rack 
tarations  therein,  and  expended  about  the  sum  of  700/.     In  the  end  of  the  year  ren*»  *ho 
1795,  and  beginning  of   l?96,  the  wall  between  the   house  and  the  adjoining  JJ^'^SJ^ 
house  wus  pulled  down  by  the  owner  of  the  adjoining  house,  who  built  a  new^  rent. 
party  wall.     The  expense,  which   the  41st  section  of  the  stat.  14  Geo.  3.  c. 
78.  directs  shall  be  borne  by  the  owner  of  the  improved  rent  of  the  adjoining 
building  or  ground,  and  to  be  paid  by  the  tenant  in  possession  to  the  person  at 
whose  expense  a  new  party  wall  shall  be  built,  amounted  to  68/.  8*.  8d.,  which 
nwn  was  paid  by  the  plaintiff  to  the  person  by  whom  the  party  wall  was  built, 
before  the  time  of  the  distress  and  notice  thereof  was  given  to  the  defendant, 
and  A.  B.     By  agreement  between  the  plaintiff  and  his  co-lessee  G.,  dated 
6th  February,  1796,  reciting  that  they  intended  to  dissolve  their  partnership, 
the  plaintiff  undertook  to  convey  his  share  and  interest  in  the  dwelling-house 
and  premises  to  G.,  from  the  21st  April  then  next,  for  the  sum  of   1000.      On 
the  6th  March,  1796,  G.  died.     In   May,  1796,  G.'s  executors  caused  the  en- 
tire interest  in  the  lease  and  premises  to  be  put  up  to  sale  by  auction,  and  the 
name  was  bought  by  the  plaintiff  for  577/.  10*.  ;  and  the  plaintiff  still  continues 
to  carry  on  the  business  in  them.     In  August,   1797,  G.'s  executors  conveyed 
back  to  the  plaintiff  the  interest  which  G.  took  in  the  premises  under  the  agree- 
ment of  the  6th  of  February,  1796,  and  paid  him  the  sum  of  422/.  10*.  being 
the  difference  between  the  sum  of  10000/.  mentioned  in  the  agreement,  and  the 
sum  of  577/.  10*.     In  consequence  of  the  pulling  down  and  rebuilding  of  the 
party  wall,  some  expense  was  necessarily  incurred  by  the  plaintiff,  and  he  took 
that  opportunity  to  make  further  repairs  and  alterations  ;  and,  upon  the  whole, 
he  expended  upon  the  premises  about  800/.,  in  addition  to  the  sum  which  he 
and  G.  had  before  laid  out  thereon.     The  premises  would  now  let  for  a  shop  at 
the  annual  rent  of  180/.  to   200/.,  and  the  ground  whereon  they  stand,  inde- 
pendently of  the  buildings,  at  the  rent  of  100/.  a  year.     The  question  was  whe- 
ther, upon  the  construction  of  the  stat.  14  Geo.  3.  c.  78.  s.  41.  B.  is  the  own- 
er and  person  entitled  to  the  improved  rent  of  the  premises,  and  consequently 
liable  to  bear  the  expense  of  the  party  wall. 

The  Court  were  of  opinion,  that,  under  this  act,  the  expense  of  the  party 
wall  must  be  borne  by  A.  B.,  the  landlord  ;  that  if  they  were  to  put  a  differ- 
ent construction  on  the  statute,  every  lessee  at  rack-rent,  who  happened  to  im- 
prove the  house  demised  to  him,  would  be  liable  to  such  expense  in  conse- 
quence of  bis  improvements,  which  was  highly  unreasonable ;  and  that,  if  it 
were  proper  to  make  any  alteration  in  the  law  in  this  respect,  it  could  only 
be  effected  by  the  legislature. 

2.  Pkuk  v.  Wood.  II.  T.  1793.    K.  B.  5  T.  R.   130.  [  216  ] 

The  Court  held  that  the  owners  of  the   improved  rent,  not  of  the  ground  A  d  t  a 
rent,  were  liable  to  pay  the  expenses  of  a  party  wall  built  under  the  14  Geo.  ciear  that 
3.  c.  78.  the  owner 

of  the  improved  rent,  not -of  the  ground  rent,  is  liable  to  pay  the  expenses;* 

*  The  lessor  of  a  house  at  rack-rent  (there  being  no  other  person  entitled  to  any  kind  of 
rent)  is  liable  to  contribute  to  the  expences  of  a  party  wall  under  the  stat.  14  Goo.  3.  c.  78. 
hough  tbe  leeee  has  improved  the  house  demised ;  5  Taunt.  90. 
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And  where  3.  Sootiiau.  v.  Lsabbsttkb.  M.  T.  1789.  K.  B.  6  T.  R.  468, 

no  othor  ^  lessee  for  twenty-one  years,  at  a  pepper-corn  rent  for  the  first  half-year, 

far  that  orl. am*  a  rack-rent  for  the  rest  of  the  term,  who,  by  agreement,  was  to  put  the 
ginallyre-  premises  in  repair,  and  covenanted  to  pay  the  land-tax,  and  all  other  taxes, 
served,  the  rates,  assessments,  and  impositions,  having  assigned  his  term  for  a  small  sum 
original  les-  \n  gross,  was  held  not  to  be  liable  to  pay  the  expenses  of  a  party  wall,  either  by 
outy  liable  *ne  provisions  of  the  statute  or  the  covenant,  but  that  charge  must  in  such 
or  when  the  case  D*  borne  by  the  original  landlord.  The  stat.  14  Geo,  3.  c.  78.  s  41.  in- 
lessee  as-  tended  to  throw  that  burden  on  persons  to  whom  long  leases  had  been  grant- 
signs  (not  ed,  with  a  view  to  an  improvement  of  the  estate,  and  who  afterwards  under- 
jnderlets)  jet  at  a  considerable  increase  of  rent, 
uw  prenua.      ^  Beardmore  v    Fox^  $  T.  R.  214. 

Sangster  v.  Birkhead.  T.  T.  1 798.  C.  P.  1  B.  &  P.  303. 
In  deciding  One  W.  and  his  wife.,  being  seised  in  fee  of  a  house  by  lease,  bearing  date 
thequee-  g9tn  0f  March,  1777,  demised  it  to  the  defendant  for  a  term  of  21  years, 
as^wnerof™*"00  exP*rea<  at  Lady-day,  1798,  at  the  yearly  rent  of  44/.,  deducting  the 
the  improv-  land-tax.  The  defendant  demised  the  house  for  eighteen  years  and  ten 
ed  rent,  is  months,  from  the  1st  of  May,  1779,  to  one  R.  S.,  at  the  yearly  rent  of  60/., 
liable  to  the  also  deducting  the  hnd-tax.     in  this  leasee,  amongst  the  other  usual  covenants 

awtrtvwalf on  tne  Part       tne  'e88e» tnere  was  one  to  Ina^e  a^  needful  and  necessary  re- 
ihecove.  '  parations  and  amendments  whatsoever,  in  which  no  exception  was  made  as  to 
nants  be-     accidents  by  fire,  nor  was  there  any  covenant  on  the  part  of  the  lessee  to  in- 
twee  n  the    sure.     The  lease   was  assigned  by  R.  S.  for  a  valuable  consideration ;   and, 
P°rbeBfjfn"  a^ter  scvera*  mesne  assignments,  came,  on   19th  of  May,  1787,  to  the  present 
into  consf-11  pla*n^ff-     I"  May,  1795,  a  fire  having  happened  in  the  adjoining  house,  by 
deration.!     which  that  house  was  entirely  consumed,  and  the  roof  of  the  plaintiff's  injur- 
ed, the  owners  of  the  scite  of  the  adjoining  house  being  desirous  to  rebuild, 
had  the  party  wall  examined  by  four  surveyors,  and  delivered  a  certificate  to 
the  plaintiff,  according  to  14  Geo.  3.  c.  78.  s.  38.  that  the  wall  was,  by  the 
opinion  of  the  said  surveyors,  condemned  as  decayed  and  ruinous.     It  was 
I  217  ]    accordingly   re-built,  and  the  plaintiff  called  upon  for  a  moiety  of  the  ex- 
pense ;    this  he  paid,  and  deducted  out  of  the  rent  due  to  the  defendant,  who 
distrained  for  rent  in  arrear  to  that  amount     The  surveyors  gave  in  evidence, 
that  they  had  condemned  the  wall  as  ruinous  and  decayed  ;  that  it  was  proba- 
bly built  soon  after  the  fire  of  London ;  that  they  could  not  decide  whether  it 
were  originally  improperly  built,  or  had  received  some  injury  from  external 
violence  ;  but  that  it  was  not  injured  by  fire.     A  verdict  was  taken  for  the 
defendant,  subject  to  the  question,  whether,  supposing  the  defendant  to  be  the 
owner  of  the  improved  rent,  within  14  Geo.  3.  c.   178.  still  the  plaintiff  is 
bound  by  his  covenant  to  repair,  and  exempted  from  the  performance  of  those 
covenants  bv  the  act. 

The  Court  said,  they  could  not  meddle  with  that  question,  as  the  legislature 
certainly  never  meant  to  incumber  itself  with  the  covenants  which  parties 
might  make  with  each  other ;  8  T.  R.  602.  There  are  three  parties  in  this 
business;  the  man  who  built  the  wall,  the  tenant,  and  the  tenant's  imme- 
diate landlord.  The  owner  of  the  adjoining  house  pursued  the  directions  of 
14  Geo.  3,  c.  78.  which  gave  him  a  right  to  call  on  the  plaintiff  for  a  moiety 
of  the  expense ;  that  being  settled,  how  does  the  case  stand  between  the  ten- 
ant and  his  landlord?  We  agree  that  we  must  consider  whether  the  landlord 
be  the  owner  of  an  improved  rent;  but  in  this  case  he  has  an  improved  rent 
cince  he  receives  more  than  the  person  of  whom  he  took  the  premises  and  if 
the  landlord  has  the  improved  rem  he  is  certainly  liable,  though  there  be  only 
one  year  of  the  term  to  come.  As  to  the  question,  whether  the  expense  can 
be  apportioned,  that  does  not  arise  here ;  but,  if  any  thing  could  be  found 

*  But  the  assignee  of  the  lessee  of  premises  at  a  fixed  rent,  which  he  considerably  im- 
proved, aud  thereby  rendered  of  greater  annual  value,  is  not  the  owner  of  the  improved  rent 
within  the  stat.;  Lambe  v.  Hemans,  2  B  &  A.  467. 

t  Neither  possession  of  a  house,  nor  the  demise  of  a  house,  in  consideration  of  the  costs 
the  tenant  has  incurred  m  building  it,  proves  that  the  tenant  was,  at  the  time  of  building  it, 
the  owner  of  the  improved  rent ;  Taylor  v.  Read,  6  Taunt.  249. 
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0  warrant  an  opinion  thrown  out  by  Lord  Mansfield,  in  StOno  v.  Greenwell 

1  T.  R.  462,  that  the  parties  might  be  liable  to  a  rateable  proportion  in  some 
cases,  it  would  tend  much  to  the  advancement  of  justice.  The  building  a  party 
vaN  is  certainly  a  great  improvement  to  the  premises,  and  every  person  in- 
terested  in  the  fee  and  receiving  a  benefit  from  it,  ought  to  contribute.  mJv^b* 

2.  Stuaht  v.  Smith.  M.   T.  1816.  K*  B*  2  Marsh.  435;  S.  C.         comewb- 

7  Taunt.  158.  jecttopay 

A.,  a  builder,  'proposes  to  B.,  the  occupier  of  an  adjoining  house,  to  build  half  the  ex. 
a  party  wail,  and  states  the  expenses.     B.  answers,  very  well ;  I  expect  to  pay  Pen*e  of  a 
what  is  right  and  fair  ;  and  the  wall  is  built.  byagree- 

The  Court  held,  that  A.  was  entitled  to  recover  from  B.  his  share  of  the  ment,  with. 

expense,  without  reference  to  the  building  act  of  14  Geo.  3.  c.  78.  reference  to 

_ __ ______ — _^_  the  building 

V.  RELATIVE  TO  THE  ACTION  FOR  THE  EXPENSES  OF,  *     acu 

AND  FOR  PULLING   THE   WALL   DOWN,  OR  IMPRO-  Theregula. 

PERLY  ERECTING  IT.f  tione  direct- 

Phblp  v.  Donato.  T.  T.   1805.  C.  P.  9  Taunt.  62.  '     *d  by  the 

Per  Cur.     Before  an  action  can  be  brought  on  the  building  act,  to  recover  af *  mo*J be 

•  observed 

a  proportion  of  the  expenses  of  building  a  party  wall,  the  accounts  prescrib- prevj0UB  t0 

ed  by  s.  41  of  the  14  Geo.  3.  must  be  delivered,  whether  the  house  be  occupied    [2181 

by  the  owner  or  by  a   tenant,  and  a  formal  demand  of  the  money  must  be  an  action  for 

made  21  days  before  action  brought.  *  the  expen- 

sea  of  a  par- 

VI.  RELATIVE  TO  THE  RIGHTS  AND  OBLIGATIONS  OF  LAND-  *  walL 

LORD  AND  TENANT  RESPECTING. 
Robinson  v.  Lewis.  E.  T.  1811.  K  B.  10  East,  227. 

Notice  of  pulling  down  and  re-building  a  party  wall  was  given,  under  the  Under  the 
building  act  of  14  Geo.  3.  c.  78.,  and  the  tenant  of  the  adjoining  house,  wJioP&rty  wall 
was  under  covenant  to  repair,  finding  in  it  necessary,  in  consequence,  to  shore  *ct'  R  lan<** 
up  his  bouse,  and  to  pull  down  and  replace  the  wainscot  and  partitions  of  it,^!?* 
instead  of  leaving  such  expenses  to  be  incurred  and  paid  by  the  owner  of  the  imburse  hie 
house,  giving  notice  in  the  manner  prescribed  by  the  act,  and  afterwards  pay-  tenant  only 
ing  the  same  to  him  upon  demand,  employed  workmen  of  his  own  to  do  those in  re8Pect 
necessary  works,  and  paid  them  for  the  same.  •ju'lth 

The  Court  held,  that  he  could  not  recover  against  his  landlord  such  expen-  adjoining  * 
ses  incurred  by  his  own  orders,  and  paid  for  by  him  in  the  first  instance  ;  all  the  owners.* 
powers  and  authorities  given  in  the  act,  in  respect  of  any  works  to  be  done, 

*  An  action  of  debt  lies  for  the  expenses  of  a  party  wall ;  Clerk  v.  Serle,  Skin.  67 ;  and 
it  would  seem  that  tho  plaintiff  might  recover  a  moiety  of  the  expenses  under  the  common 
count  for  money  paid ;  5T.R;  130 ;  8  Id.  602. 

t  The  building  act  14  Geo.  3.  c.  78.  has  not  destroyed  the  right  to  lateral  windows,  which 
existed  before  that  act;  Titterton  v.  Convey,  5  Taunt.  465;  S.C.  1  Marsh,  140.  The  own- 
er of  windows  in  an  edifice  carried  up  above  a  party  wall,  contrary  to  the  provisions  ot  the 
building  act,  may,  nevertheless,  recover  against  the  owner  of  the  adjoining  land,  who  con- 
tributed  to  the  wall,  for  darkening  the  lights. 

An  edifice  built  not  conformably  to  the  building  act,  in  respect  whereof  no  conviction  is 
had  within  three  months,  (see  60  of  the  stat.)  is  nevertheless  not  rendered  legal  by  the  lapso 
of  that  time,  but  may  be  afterwards  proceeded  against  under  the  act ;  ante,  vol.  xii.  307 ; 
5  Taunt.  465. 

Where  trespass  is  brought  for  pulling  down  a  wall  under  the  building  act,  and  the  plaintiff 
be  nonsuited,  the  defendant  will  be  entitled  to  treble  costs  ;  Collins  v.  Parrey,  9  East,  322. 

In  an  action  for  negligence  in  pulling  down  the  party  wall  between  the  houses  of  the 
plain  tiff  and  defendant,  it  is  a  good  defence  that  the  plaintiff  appointed  an  agent  to  superin- 
tend the  work  jointly  with  defendant's  agent;  Hill  v.  Warren, 2  Stark. 377. 

t  And  in  Barrett  v.  the  Duke  of  Bedford,  8  T.  R.  602.  the  tenant  of  a  house  covenanted, 
in  his  lease,  to  pay  a  reasonable  share  and  proportion  of  supporting,  repairing,  and  amending 
all  party  walls,  &c,  and  to  pay  all  taxes,  duties,  assessments,  and  impositions,  parliamentary 
and  parochial,  it  being  the  intention  of  the  parties  that  the  landlord  should  receive  the  clear 
yearly  rent  of  602.  in  net  money,  without  deduction  whatever  during  the  lease  ;  the  proprie- 
tor of  the  adjoining  house  built  a  party  wall  between  that  house  and  the  house  demised,  under 
the  stat.  14  Geo.  3.  c.  78.  Held,  that  the  tenant  (not  the  landlord)  was  bound  to  pay  the 
moiety  of  the  expense  of  the  party  wall ;  see  10  East,  227  ;  5  Taunt.  90. 

Under  a  covenant  to  repair  generally,  lessee  is  not  bound  to  do  the  repairs  to  party  walls 
«*~m*a4  b«  the  buildina  act;  Moor  v.  Clark,  5  Taunt.  90. 
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being  given  to  the  owner  of  the  house  intended  to  be  polled  down  and 
built  and  the  landlord  of  the  adjoining  house  being  only  liable  by  the  act  to 
imburso  his  tenant  money  paid  by  him  to  the  other  owner,  for  such  works  as  ate 
authorized  to  be  done  by  such  other  owner  in  respect  of  such  adjoining  house* 

VII.  RELATIVE  TO  THE  ACTION  PENALTIES  FOR  NOT  COM- 

PLYINQ  WITH  THE  BUILDING  ACT.  t 


[  219  ]  patents  for  Xtftoeutfoii&t 

I.  RELATIVE  TO  BY  WHOM  THEY  MAY  BE  GRANTED,  p.  221. 
II.  FOR  WHAT  THEY  MAY  BE  GRANTED. 

A)  AS  REGARDS  NEW  MANUFACTURES,  p.  221. 

Bj  ADDITIONS,  OR  IMPROVEMENTS  TO  OLD  ARTICLES,  p.    222. 

*C)  ■ A  COMBINATION,  OR  ARRANGEMENT  OP  THINGS  ALREADY 

KNOWN,  p.  224, 

f  D) A  MERE    PHILOSOPHICAL   PRINCIPLE,  p.    226. 

(E)  FOREIGN  INVENTIONS,   p.  226. 

[  220  ]       III.  RELATIVE  TO  WHOM  THEY  MAY  BE  GRANTED,  p.  227. 

IV. FOR  WHAT  TERM  THEY  MAY  BE  GRANTED, 

p.  228. 
VI. THE  FORM   AND   REQUISITES  OF  THE  PA- 
TENT, p.  228. 

V THE  SPECIFICATION. 

General  requisites,  p.  228. 
Enrolment  of,  p.  233. 

VII. : THE  CONTRIBUTION  OF   LETTERS  PA- 
TENT, p.  922. 

VHL THE  PRACTICAL  MODE  OF  OBTAINING 

THE  PATENT,  p.  232. 


(A)  Gei 

(B)  Em 


t  The  penalty  of  10/„  inflicted  by  bL  67.  of  14  Geo.  3.  c.  78.  e.  41.  for  not  having  the  new 
buildings  surveyed,  is  recoverable  against  the  master  builder ;  Meymott  v.  Southgate,  4 
Esp.223. 

*  A  monopoly,  or  a  grant  tending  to  a  monopoly,  is  said  by  Lord  Coke  to  have  three  in- 
separable consequences ;  namely,  the  increase  of  the  price  of  the  commodity,  the  deterio- 
ration of  its  quality,  and  the  impoverishment  of  trade  in  general ;  Bee  1  Co.  86.  b.  All 
grants  of  this  nature  are  contrary  to  Magna  Charta;  see  2  Inst.  63 ;  and  a  stat.  38  Edw.  3. 
declares,  that  merchants  may  freely  deal  in  all  manner  of  merchandize,  notwithstand- 
ing any  charter ;  see  2  Rol.  Abr.  174.  pi.  38.  The  Post-office  establishment  for  the  convey- 
ance  of  letters  has  been  observed  to  be  the  only  one  that  remains  of  the  numerous  monopo- 
lies formerly  in  the  power  of  the  crown,  and  this  institution,  being  of  the  most  essential 
utility  to  the  nation,  has  been  confirmed,  in  its  exclusive  rights,  by  many  acts  of  parliament, 
which  have  also  regulated  its  proceedings  and  rates ;  see  2  Adolph.  Brit,  Emp.  31.  The 
various  trading  corporations  are  other  instances  of  monopolies  which  rest  upon  the  authority 
of  acts  of  parliament-  The  stat  21  Jac.  1.  declares  that  all  monopolies  and  charters,  and 
letters  patent,  for  the  sole  buying,  selling,  making,  working,  or  using  any  thing,  olc  are 
contrary  to  law,  and  shall  in  nowise  be  put  in  execution.  It  directs,  that  the  validity  of  all 
such  grants  shall  be  tried  by  the  common  law ;  see  21  Jac.  1.  c.  3.  s.  2 ;  Cowp.  173;  4  Inst. 
8.  b. ;  and  awards  treble  damages  and  double  costs  to  the  party  grieved  ;  see  21  Jac.  1.  c. 
3.  a.  4;  2  Atk.  485.  The  act  does  not  extend  to  charters  granted  to  corporations,  or  to  the 
liberties  of  the  Newcastle  Coal  Company,  and  some  other  special  privileges.  By  21  Jac 
1.  c.  3.  ss.  9.  12,  13.  it  was  declared  also,  that  the  act  should  not  extend  to  letters  patent  and 
grants  of  privilege  for  the  term  of  twenty-one  years  or  under,  theretofore  made,  of  the  sole 
working,  or  making  of  any  new  manufacture*  within  the  realm,  to  the  first  and  true  invent- 
or, which  others,  at  the  time  of  the  making  of  such  letters  patent  and  grant,  did  not  use, 
so  that  they  were  not  contrary  to  law,  nor  mischievous  to  the  state,  by  raising  the  prices  of 
commodities  at  home,  or  hurtful  to  trade,  or  generally  inconvenient ;  but  that  they  should 
be  of  the  same  force  and  effect  as  if  the  act  had  not  been  made  ;  and  if  such  letters  patent 
and  grant  were  made  for  a  longer  term  than  twenty-one  years,  that  then  they  should  be  in 
force  for  that  space  of  time  only,  to  be  accounted  from  their  respective  datos.  The  act  de- 
clares also,  that  its  provisions  shall  not  extend  to  any  letters  patent  and  grants  of  privilege 
for  fourteen  years  or  under,  thereafter  to  be  made,  for  the  sole  working  or  making  of  any 
new  manufacture*  within  the  realm,  to  the  true  and  first  inventor  of  such  manufactures, 
which  others,  at  the  time  of  making  such  letters  patent  and  grants,  shall  not  use,  so  as  they 
be  not  contrary  to  law,  nor  mischievous  to  the  state,  by  raising  the  prices  of  commodities 
at  home,  or  hurtful  to  trado,  or  generally  inconvenient ;  the  said  fourteen  years  to  be  ac- 
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IX. ASSIGNMENT  OF  THE  PATENTEE'S  RIGHTS 

AND  INTEREST,  AND  OF  PERMISSION  TO  USE,  p.  234, 

X. A    PATENT  BEING    THE    SUBJECT  OF  A 

TRUST,  OR  OF  A  DEVISE,  p.  237. 

XL  THE     REMEDIES    FOR  .  AN     INFRINGE- 

MENT. 


(AJ  AS  TO*  WHAT  AMOUNTS  TO  AN  nfFROGEMSKT,  p.  237. 
3)  As   TO   REMEDIES. 

mar — At  i^w. 


s 


Ut.  Form  of  action,  when  sustainable,  p.  237.     2nd.  Parties  to,  p.  238. 
3rd.  Pleadings,  p.  238.     4th.  Evidence,  p.  238.     5th.  New  trial,  <Sfc.  dp. 

p.  239. 
Second — In  equity,  p.  239. 
XII. REPEALING  OR  CANCELLING  GRANT  OF. 


I.  RELATIVE  TO  BY  WHOM  THEY  MAY  BE  GRANTED.*  [  221  ] 

II.  RELATIVE  TO  FOR  WHAT  THEY  MAY  BE  GRANTED4 

counted  from  the  date  of  the  letters  patent  or  grant,  which  were  to  be  of  such  force  only 
as  they  would  be  of  if  that  act  had  not  been  made  ;  see  21  Jac.  1.  c.  3.  s.  6. 

♦It  seems  clear  that  at  common  law  the  king  may,  for  a  reasonable  time,  make  a  valid 
grant  to  any  individual  of  the  sole  use  of  an  art  invented  or  first  brought  into  the  realm  by 
the  grantee ;  see  Noy.  182, 183.  This  principle  is  founded  on  the  justice  and  public  expe- 
diency of  allowing  the  benefit  of  any  new  discovery  to  the  person  by  whom  it  was  made. 
For  if  the  public  were  allowed  to  take  the  benefit  of  an  invention  as  soon  as  it  was  commu- 
nicated, before  the  inventor  had  enjoyed  the  profits  for  a  sufBceint  time  to  remunerate  himself 
for  his  labours  and  expense,  few  people  would  be  disposed  to  embark  their  capital,  or  to  ex- 
ercise their  ingenuity,  in  making  new  and  beneficial  experiments.  On  this  ground,  there- 
fore, the  statute  preserves  the  right  of  the  crown  to  grant  letters  patent,  for  the  term  of 
fourteen  years,  of  new  manufactures. 

\  Mr.  Godson,  in  his  valuable  Treatise  on  the  Law  of  Patents  for  Inventions  and  of  Copy- 
right,  says :  The  statute  of  monopolies  having  been  made  for  the  encouragement  of  com- 
merce, the  word  "manufacture"  has  received  a  very  extended  signification.  A  summary  of 
what  things  come  within  the  words  "new  manufacture"  will  be  found  given  by  Eyre,  C.  J., 
in  2  H.  Bh.  492 ;  by  Dallas,  C.  J.,  in  2  B.  Moore,  448 ;  by  Eldon,  C,  in  3  Moore,  620  ;  by 
Abbott,  C.  J.,  in  2  Barn,  and  Aid.  349.  It  has  not,  indeed,  as  yet  been  accurately  denned; 
for  the  objects  winch  may  possibly  come  within  the  spirit  and  meaning  of  that  aet  are  almost 
infinite. 

That  the  principles  upon  which  a  great  variety  of  things  have  been  declared  to  come 
within  the  design,  and  to  claim  the  protection  of  that  statute  may  be  clearly  understood,  it 
will  be  proper  to  divide  the  manufactures  into  their  several  kinds,  An  arrangement,  at  once 
rimplo  and  correct,  could  not  easily  be  suggested ;  it  is  therefore  hoped,  that  the  following 
classification  of  them  will  assist  in  the  present  inquiry,  and  that  it  will  also  be  found  useful 
in  elucidating  the  rules  for  making  out  the  specification  of  patents.  There  is  not  any  thing 
which  conduces  so  much  towards  rendering  a  description  of  a  manufacture  concise  yet  clear* 
as  a  knowledge  of  the  several  objects  of  patents  in  their  kinds  distinct  from  each  other.  It 
will  be  noticed,  that  this  arrangement  is  not  strictly  logical  as  to  the  several  kinds  of  raanu- 
foctorea,  but  that  it  has  been  formed  with  a  view  to  illustrate  the  reported  cases ;  and,  for 
the  sake  of  simplicity  in  the  observations  on  them,  a  new  manufacture  may  be, 

1.  A  substance,  or  thing  made. 

2.  A  machine,  or  instrument. 

3.  An  improvement,  or  addition. 

4.  A  combination  or  arrangement  of  things  already  known. 

$•  A  principle,  method,  or  process,  carried  into  practice  by  tangible  means. 

6.  A  chemical  discovery. 

7.  A  foreign  invention. 

This  elaborately  analytical  mode  of  investigating  the  subject  is,  of  course,  exceedingly 
wend  and  scientific  in  a  treatise  expressly  devoted  to  the  subject  of  patents  for  invention, 
*nd  would  have  been  adopted  in  this  division  of  the  abridgment,  had  there  been  direct  decis- 
ions applicable  to  each  point,  instead  of  many  of  them  deriving  their  origin  from  the  sugges- 
tions and  intimations  of  the  learned  judges  before  whom  particular  cases  were  argued.  To 
include  such  dicta  under  distinct  and  separate  divisions  in  the  Abridgment,  would  be 
inconsistent  with  the  plan  of  the  work.  The  essence,  however,  of  these  occasional  and 
detached  judicial  observations  will  be  found  either  in  the  text  or  notes. 

It  will  be  observed,  seestat.  ante,  219.  n.  that  the  act  mentions  letters  patent  for  the  sole 
working  or  making  of  "  new  manufactures  within  this  realm."  Manufactures  are  things 
Bwfo  by  the  hands  of  man,  and  are  reducible  to  two  principle  classes,  namely,  machinery 
and  substances.    In  the  former  case,  the  machine,  in  the  latter,  the  substance  produced. 


154  PATENTS.— For  what  granted. 

(A)  Afi    KSGABDS  HEW  MANTFACTUBES. 

1.  Liabdbt  v*  Johnson.  Bui.  N.  P.  76. 
The  gene-        Fer  ^ur'    The   general   question   on   patents    is,  whether  the  invention 
ral  question  were  known  and  in  use  before  the  patent  was  granted, 
on  patents    is,  whether  the  invention  was  known  and  in  use  before  the  patent  was  granted. 
[  222  ]  2.  Wood  v.  Limneb.  1815.  N.  P.  Holt,  N.  P.  68. 

In  the  case  of  patents.     It  appeared  that  previously  to  the  patent  being 

Henco  apa-       nteJ    tne  artjcie  na<j  been  publicly  vended  for  about  four  months,  and  by 

tent  cannot  r,  „      .        ,  .        , ,.  *  '  * 

be  obtained the  patentee  himself. 

for  an  arti-        Gibbs,  C.  J.,  held  the  patent  void. 

de  which        3.  Hill  v.  Thompson.  E.  T.   1806.  C.  P.  2  Moore,  424;  S,  C.  8  Taunt 

h*JuTl  376-  Holt»  636- 

vended*  for     ^ne  Court  ne^»  that  to  support  the  patent,  the  invention  must  be  new  and 

the  essen-     useful. 

tial  rule  is,    that  the  invention  should  be  both  new  and  useful. 

(B)  As   REGARDS    IMPROVEMENTS    OB    ADDITIONS. 

1.  Mobbis  v.  Bbanbon  E.  T.  1776.  N.  P.  Bui.  N.  P.  76.  S,  P.  Hobnblower. 
v.  Boulton.  H.  T.  1975.  K.  B.  8  T.  R.  95.  S.  P«  Anon.  Lofft.  397. 
An  addition      The  question  was,  whether  an  addition  to  an  old  stocking  frame  was  tbe 

veiJtionm"1"  8ubJect  of  a  Patent- 

be  thTsub^      Lord  Mansfield  said,  if  the  general  question  of  law,  viz.,  that  there  can  be 

[  223  1    no  patent  for  an  addition,  lie  with  defendant,  that  is,  upon   the  record,  he  may 
ject  of  a  pa-  move  in  arrest  of  judgment,  but  that  objection  would  go  to  repeal  every  pa- 
tent ;  tent  tha^  was  ever  granted.     There  was  a  verdict  for  plaintiff,  and  500/.  dama- 
ges, which  was  acquiesced  in. 

2.  Jessop's  case.  Cited.  2  IL  Bl.  489.  S.  P.  Bollar  v.  Bull.  E.  T.  1795, 
C.  P.  2  H.  Bl.  463.  Hill  v.  Thompson.  Ex.  1806.  C.  P.  2  Moore. 
424 ;  S.  C.  8  Taunt.  376  ;  Holt,  636.  S.  P.  Rbx  v.  Else.  Bui.  N.  P. 
76;  S.  C.   11.  East,  109. 

forMPUn!nt  Per  BuUer>  J-  The  Patent  mu9t  be  held  to  be  void  where  it  "Extends  to 
provement  the  whole,  and  not  to  the  particular  addition  only.  It  was  admitted  by  the 
or  an  addi-  counsel,  that  the  patent  should  be  applied  to  the  invention  itself ;  but  it  was 
tion,  must  contended,  that  if  in  consequence  the  patent  gave  a  right  to  the  whole  en- 
^t£^nedgine,  that  would  be  no  objection.  To  this  I  answer,  that  if  the  patent  be 
auxiliaries    confined  to  the  invention,  it  can  give  no  right  to  the  engine,  or  to  any  thing 

forms  the  manufacture,  and  is  consequently  the  subject  of  a  patent ;  2  H.  B.  481,  483.  As 
stated  by  C.  J.  Eyre,  the  word  "manufacture"  is  of  extensive  signification ;  it  applies  not 
only  to  things  made,  but  to  the  practice  of  making,  to  principles  carried  into  practice.  Un- 
der things  made,  we  may  class  new  compositions  of  things,  such  as  manufactures  in  the  most 
ordinary  sense  of  the  word,  all  mechanical  inventions,  whether  made  to  produce  old  or  new 
effects  ;  for  a  new  piece  of  mechanism  is  certainly  a  thing  made.  Under  the  practice  of 
making  we  may  class  all  new  artificial  manners  of  operating  with  the  hand,,  or  with  instru- 
ments in  common  use,  new  processes  in  any  art  producing  effects  useful  to  the  public.  New 
methods  of  manufacturing  articles  in  common  use,  where  the  whole  merit  and  effect  produced 
are  the  saving  of  time  and  expense,  and  thereby  lowering  the  price  of  the  articles,  may  be 
said  to  be  new  manufactures  in  one  of  (he  common  acceptations  of  the  word,  and  agreeable 
to  the  spirit  and  meaning  of  the  act.  To  the  same  effect,  it  was  observed  by  Abbott,  C.  J., 
in  the  King  v.  Wheeler,  2  B.  &  A.  349.  that  the  word  "manufactures"  has  been  generally 
understood  to  denote  cither  a  thing  made,  which  is  useful  for  its  own  sake,  and  vendible  as 
such,  as  a  machine,  a  stove,  a  telescope,  and  many  others ;  or  to  mean  an  engine  or  instru- 
ment, or  some  partof  an  engine  or  instrument,  to  be  employed,  either  in  the  making  of  some 
previously  known  article,  or  in  some  other  useful  purpose,  as  a  stocking  frame,  or  a  steam- 
engine  for  raising  water  from  mines;  or,  it  may  perhaps  extend  also  to  a  new  process  to  be 
carried  on  by  known  implements  or  elements  acting  upon  known  substancos,  and  ultimately 
producing  some  other  known  substance,  but  producing  it  in  a  cheaper  and  more  expeditious 
manner ;  or  of  a  better  and  more  useful  kind ;  and  in  EdgeLerry  v.  Stephens,  2  Salk.  447. 
the  'words  "  new  devices,"  are  substituted  and  used  as  synonymous  with  the  words  "  new 
manufactures.'*  The  novelty  of  the  invention  for  which  the  patent  is  obtained  is  indispensable 
to  its  validity;  but  the  patent  is  good,  though  it  consists  in  inventions,  through  the  medium 
of  mechanism,  and  the  materials  used  be  well  known  and  have  been  used  before,  if  the  ar- 
rangement or  combination  of  them  be  new,  that  is,  produce  a  new  effect ;  but  in  such  case, 
the  patent  must  be  for  the  compound  article,  and  not  for  the  old  materials  or  ingredients 
of  which  it  is  made. 

*  Even  if  it  be  by  the  inventor  himself  for  only  a  short  time  previous  to  taking  out  thft 
patent ;    Cock  rone  v.  Smethurst,  1  Stark.  205. 
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beyond  the   invention   itself.      Where   a  patent   is   taken    for   an   improve-  and  not  fo- 
ment only,  the  public  have  a  right  to  purchase  that  improvement  by  itself, c4n?ber*<l 
without  being  incumbered  with  other  things,  things  *  * 

3.  Rjex.  v.  Mbtcalf.  1819.  N.  P.  2  Stark.  249.  Hen*e' 

The  patent  was  for  the  manufacture  of  hair  brushes,  which  were  described  brush  differ- 
to  be  tapering  brushes.     It  appeared  that  the  hair  or  bristles  in  each  com-  ing  from  a 
partment  of  the  brush  varied  in  length  from  a  quarter  of  an  inch  to  an  inch.    [  224  ]  ~ 

EUenborough  C  J.     Tapering  means  converging  to  a  point ;  according  to  common 
the  specification,  the  bristles  would  be  of  an  unequal  length ;  but  there  would  on®  m  no 
be  no  tapering,  no  converging  to  a  point.     I  must  direct  the  jury  to  find  that  g***  rt^"an 
it  was  not  a  tapering,  but  only  an  unequal  brush. — Verdict  for  the  crown.        the  haira  or 

(C)   As  TO  A  COMBINATION,  OB  ARHANGEMBNT   OP  THINGS  ALREADY  KNOWN.  |    bristles  be- 

Bovill  v.   Moobe.  E.  T.  1816.  C.   P.  2  Marsh.   211;  S.   C.   Davis  Pat.  inS  °f  ww- 

Cases,  361.  ?a**      . 

'  length,  10 

•There  appears  in  the  case  of  Harmer  v.  Playne,  11  East,  112 ;  S.  C.  14  Ves.  130 ;  ^  descTtoedm 
exception  to  this  rule — that  the  patent  should  be  for  the  addition,  and  that  it  should  be  kept  Datent  %B 
distinctly  apart  by  itself,  in  order  that  it  may  be  easily  distinguished  from  the  substratum  to  i_  • 
which  it  has  been  applied.  A  patent  had  been  granted  to  Harmer  for  a  machine,  of  which  he  vent;on  t 
afterwards  discovered  some  improvements.  The  second  grant  describing  the  machine  as 
improved,  was  for  the  privilege  to  make  use  of  and  vend  his  said  invention,  which  evidently 
appears  at  first  sight  to  mean  a  patent  for  the  whole  machine ;  yet,  inasmuch  as  the  second 
patent  recited  the  first,  it  was  held  that  the  grant  was  merely  for  the  addition,  and  was  valid ; 
see  11  East,  109.  Lord  Eldon  seemed  to  lean  very  much  against  this  patent  when  it  was 
before  him  in  Chancery  prior  to  its  being  examined  in  a  court  of  law ;  see  14  Ves.  133, 134, 
135.  A  person  may  take  for  the  foundation  on  which  he  intends  to  erect  the  superstructure 
of  his  improvement8,either  a  thing  that  has  been  long  known  or  one  that  has  lately  been  made 
public;  either  the  subject  of  an  expired  patent,  or  that  of  one  which  is  void ;  see  Hubbart  v. 
Grimshaw,  Dav.  Pat.  Cas.  271.  But  if  the  improvement  cannot  be  used  without  the  subject 
of  an  existing  grant,  he  must  wait  until  it  is  expired.  He  may,  however,  at  once  take  out  a 
patent  for  the  improvement  by  itself,  and  sell  it ;  ex  parte  Fox,  1  Yes.  &  Bea.  67.  In  all 
these  cases  he  must  claim  nothing  more  than  the  mere  addition ;  and  it  is  better  to  protest 
against  considering  any  other  part  of  the  manufacture  being  taken  as  his  own  invention. 
The  regular  quality  most  peculiar  to  on  addition  is,  that  it  must  be  useful.  It  must  be  a  — 
real  substantial  improvement.  If  the  manufacture  in  its  new  state  merely  answer  as  well 
as  it  did  before,  the  alteration  is  not  such  an  invention  as  is  worthy  of  a  patent ;  see  King 
v.  Arkwright,  Printed  Cas.  182 ;  Dav.  Pat.  Cas.  129.  Buller,  J.  observed,  that  many  parts 
of  a  machine  may  have  been  known  before,  yet  if  there  be  any  thing  material  and  new 
which  is  an  improvement  of  the  trade,  that  will  be  sufficient  to  support  a  patent.  The  only 
difference  betweenMr.  Arkwright's  two  machines  ;  the  old  one  for  spinning,  and  the  new  one 
for  raving  consisted  in  a  can.  Supposing  that  the  new  patent  had  been  obtained  for  an  im- 
provement of  the  old  machine,  then  the  question  whether  the  can  was  absolutely  necessary 
for  raving  would  have  arisen  ;  see  Printed  Case,  185 ;  Dav.  Pat.  138. 

t  A  combination  or  arrangement  of  old  materials,  when  in  consequence  thereof  a  new 
effect  is  produced,  may  be  the  subject  of  a  patent.  This  effect  may  consist  either  in  the 
production  of  a  new  article,  or  in  making  an  old  one  in  a  better  manner,  or  at  a  cheaper 
rate.  This  manufacture  may  be  made  of  different  substances  mingled  together,  or  of  dif- 
ferent machines  formed  into  one,  or  of  the  arrangement  of  many  old  combinations.  And 
there  can  be  little  doubt  .that  if  a  person  were  to  combine  the  different  subjects  of  several 
expired  patents,  he  would  be  the  inventor  of  a  new  manufacture.  Each  distinct  part  of  the 
manufacture  may  have  been  in  common  use,  and  every  principle  upon  which  it  is  founded 
may  have  been  long  known,  and  yet  the  manufacture  may  be  a  proper  subject  for  a  patent. 
It  is  not  for  those  parts  and  principles,  but  for  the  new  and  useful  compound  or  thing  thus 
produced  by  combination,  that  the  grant  is  made  ;  it  is  for  combining  and  using  tilings  be- 
fore known  with  something  then  invented,  so  as  to  produce  an  effect  which  was  never  be- 
fore attained ;  Godson  on  Patents,  76. 

The  peculiar  quality  of  an  arrangement  is  its  novelty.  It  is  the  new  adoption  of  the  old 
materials  to  the  execution  of  any  particular  purpose  that  constitutes  the  invention ;  see  Hud- 
dart  v.  Grimshaw,  Dav.  Pat.  Cas.  278.  It  must  ulso  be  a  substantial  and  beneficial  altera- 
tion.   A  slight  variation  or  transportation  of  parts  will  not  sustain  the  patent. 

t  So,  a  patent  for  an  improvement  in  the  construction  of  ships'  anchors,  windlasses,  and 
chain-cables  cannot  be  supported,  unless  there  is  novelty  in  each  invention ;  Brunton  v. 
Hawkes,  4  B.  &  A.  541. 

And  where  a  patent  was  obtained  for  a  new  and  improved  method  of  making  and  manu- 
facturing double  canvass  and  sail  cloth,  without  any  starch,  and  the  specification  described 
the  invention  to  consist  in  an  improved  texture  or  mode  of  twisting  the  threads  to  be  applied 
to  the  making  of  unstarched  cloth ;  on  it  being  proved  at  the  trial  that  the  exclusion  of  starch 
had  been  before  adopted,  the  patent  was  holden  void;  Campion  v.  Bcnyon,  6*  Moore,  71 ; 
6.  C.  3  B.  &  B.  5. 
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If  to  in  old  The  plaintiff  was  assignee  of  a  patent  granted  to  J.  B.,  for  a  machine  for 
machine,  the  manufacture  of  bobbin  lace,  or  twist  net,  similar  to,  and  resembling  the 
cTcombina-  Buckinghamshire  lace  net,  and  French  lace  net,  made  as  by  the  hand,  with 
tiona,  an  "  bobbins  on  pillows.  At  the  trial,  Gibbs  C  J.,  told  the  jury,  that  if  they  thought 
improve-  B  .had  invented  a  perfectly  new  combination  of  parts  from  the  beginning,  though 
mem  be  all  the  parts  separately  might  have  been  used  before,  his  specification  would 
addin^  t**6  8°°^  But  if  they  should  be  of  opinion  that  a  combination  of  a  certain 
ofnewconLnumDer  of  those  parts  had  previously  existed  up  to  a  certain  point,  and  that 
binations,  B.  had  taken  up  his  invention  from  that  point  only,  adding  other  combinations 
the  patent  to  it,  then  his  specification,  which  stated  the  whole  machine  as  his  invention 
must  be  for  was  bad.  The  jury  were  of  opinion  that,  up  to  the  point  of  crossing  the 
combine.  threads,  the  combination  was  not  new,  and  accordingly  found  a  verdict  for 
tiona  only.    tne  defendant.     On  motion  for  a  new  trial. 

Gibbs  C.  J.  I  think  a  little  confusion  has  been  made  between  a  new  ma- 
[  825  1  chine  for  making  lace,  and  lace  made  in  a  new  method  by  a  machine  partly 
old  and  partly  new.  In  order  to  try  whether  it  be  or  be  not  a  new  machine 
throughout,  we  must  consider  what  the  patent  purposes  to  give  to  the  pa- 
tentee, and  what  privileges  he  would  possess  under  the  patent.  Now  the 
patentee  is  entitled  to  the  sole  use  of  this  machine ;  and  whoever  imitates  it, 
either  in  part  or  in  the  whole,  is  subject  to  an  action  At  the  suit  of  the  pa- 
tentee. Suppose  it  had  been  a  new  invention  from  beginning  to  end,  and 
after  B.  had  obtained  his  patent,  H.  had  made  a  machine  like  those  which 
he  now  makes  ;  is  there  any  doubt  that  such  a  machine  would  have  been  an 
imitation,  in  part  of  B.'s  invention  ?  Indeed,  all  the  defendants  witnesses 
agreed  in  stating  that,  though  the  same  might  have  occurred  to  two  persons, 
yet  if  B.  had  seen  H.'s  machine  before  he  made  his  own,  they  should  have 
had  no  doubt  but  that,  up  to  a  certain  point,  B.'s  was  an  imitation  of  H.'s. 
It  is  not  immaterial  to  consider  that  the  drawing  or  plans  of  the  machine 
were  divided  into  six  different  sections,  each  containing  a  part  of  the  machine 
in  a  different  stage  of  its  progress ;  and  that  as  to  one  of  them,  which  con- 
tained all  the  principles  of  the  warp,  the  witnesses  said  that  every  part  of  that 
section  existed  in  the  old  machine ;  and  that  a  machine  carried  no  farther 
than  that  would  have  been  a  very  useful  invention.  How  then  could  it  be 
said  that  B.'s  specification,  which  described  from  its  root  a  machine  contain- 
ing a  part,  which  was  common  to  H.'s  does  not  contain  more  than  B.  himself 
invented. 

(D)    As  BEGARD3   A    PHILOSOPHICAL  OR     ELEMENTARY    PRINCIPLE.* 

Hornblower  v.  Boulton.  H.  T.  1799.  K.  B.  8  T.  R.  95.  2  H.  Bl.  463.  and 

see  2  B.  &  A.  350. 
A  principle,  The  patent  was  granted  for  a  new  method  of  lessening  the  consumption 
method,  or  of  steam  and  fuel  in  fire  engines  ;  thus  using  the  old  one,  with  some  altera- 
pij?ce^*».  tions,  in  a  more  beneficial  manner  than  was  before  known.  The  specification 
connected  stated  that  the  method  was  founded  on  certain  principles,  and  described  the 
with  corpo-  mode  of  applying  those  principles  to  the  purpose  of  the  invention,  which  was 
real  sab-  effected  by  certain  additions  to  the  old  engine.  The  novelty  consisted  in 
stances,  and  keeping  the  steam  in  the  vessel  as  the  steam  entered  it ;  first,  by  enclosing 
carried  into'*  *n  a  case  °*  wo°^*  or  anv  other  materials  that  transmit  heat  slowly;  sec- 
effect  by  ondly,  by  surrounding  it  with  steam  or  other  heated  bodies;  and  thirdly,  by 
tangible  suffering  neither  water  nor  any  other  substance  colder  than  the  steam  to  enter 
means,  may  or  touch  it  during  the  time  of  working.  The  condensation  of  the  steam  was 
rf1^?  """^produced  in  vessels  distinct  from  the  steam  vessel.  This  was  entirely  new, 
patent  as  in  the  old  steam  or  fire-engines  water  was  admitted  into  the  cylinder  or 
steam  vessel,  to  condense  the  vapour.  The  remainder  of  the  specification 
was  merely  speculative,  and  had  not  been  carried  into  practice.     The  manner 

*  A  mere  principle  will  not  support  a  patent,  because  it  is  the  first  ground  or  rule  for  arts 
and  sciences,  or,  in  other  words,  the  elements  and  rudiments  of  them.  A  patent  must  be 
for  Bome  new  production  from  those  elements  which  is  vendible  for  something  of  a  corpo. 
real  and  substantial  nature  that  can  be  made  by  man  from  matters  subjected  to  his  art  and 
skill,  and  not  for  the  elements  themselves ;  2  Hen.  Bla.  463 ;  8  T.  R.  101 ;  2  B.  &  A.  350. 
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of  making  them  alterations  waa  not  set  forth..  An  act  of  parUameoC  i*  [  tt6  ) 
citing  the  patent  to  hare  been  granted  lor  making  and  rending  certain  enginea 
invented  by  Watt,  extended  to  him  for  a  longer  term  than  fourteen  yean  the 
privilege  of  making,  constructing,  and  selling  the  said  engines.  In  the  com- 
mon Pleas  no  decisions  took  place,  although  it  was  twice  before  the  Court. 
In  the  first  instance,  the  judges  were  equally  divided  in  opinion  ;  and,  at  the 
second  time,  they  confirmed  the  grant,  upon  an  understanding  that  it  should 
be  carried  on  error  into  the  King's  Bench,  for  the  opinion  of  the  judges  of 
that  Court.  So  much  doubt  having  existed,  and  so  much  discussion  having 
taken  place  on  this  topic,  it  may  be  useful  to  extract  a  few  sentences  from  the 
opinion  of  the  learned  judges,  who  expressed  their  sentiments  on  the  validity 
of  Watt's  patent. 

Eyre  C.  J.f  Supported  the  grant,  because  he  thought  that  a  principle  might 
be  the  subject  of  a  patent, ;  2  Hen.  Bla.  492.  Rooke,  J.,  2  Hen.  Bla.  478. 
What  does  method  mean,  but  mode  or  manner,  of  effecting  ?  What  method 
can  there  be  of  saving  steam  or  fuel  in  engines,  but  by  some  variation  in  the 
construction  of  them  ?  *  A  new  invented  method  therefore  conveys  to  my  un- 
derstanding the  idea  of  a  new  mode  of  construction. 

Kenyan,  C  J.  The  principal  objection' made  to  this  patent  by  the  plaintiffs 
in  error  is  that  it  is  a  patent  for  a  philosophical  principle  only,  neither  or- 
ganized, nor  capable  of  being  organized  ;  and,  if  the  objection  were  well 
founded  in  fact,  it  would  be  decisive  ;  but  I  do  not  think  it  is  so.  No  technic- 
al words  are  necessary  to  explain  the  subject  of  a  patent.  By  comparing 
the  patent  and  the  manufacture  together,  it  evidently  appears  that  the  patentee 
claims  a  monopoly  for  an  engine  or  machine,  composed  of  material  parts, 
which  is  to  produce  the  effect  described ;  and  that  the  mode  of  producing  this 
is  so  described  as  to  enable  mechanics  to  produce  it.  Askhursty  J.,  was  of 
the  same  opinion. 

Grotty  J.  I  do  not  consider  it  as  a.  patent  for  the  old  engine,  but  only  for 
an  addition  to  an  improvement  of  the  old  engine. 

Lawrence,  J.  The  word  "engine1'  may  signify  device,  and  that  Watt 
means  to  use  it  in  that  sense,  and  that  the  legislature  so  understood  it,  is  evi- 
dent from  the  words  "engine"  and  "method"  being  used  as  convertible 
terms.  , 

On  the  other  hand, 

Heath*  J.y  observed ;  No  doubt  the  inventor,  might  have  had  a  patent  for 
his  machinery,  but  could  not  have  one  for  a  method  ;  and  Builer,  J.f  said ; 
I  consider  the  patent  as  granted  for  the  whole  engine,  instead  of  an  improve- 
ment,  and  void  for  requiring  too  much. 

(E)  As  REOARDS   FOREIGN  INVENTIONS.  A  patent 

Edgbbrrry  v.    Stephens.  M.  T.  1695.   K.  B.  2  Salk,  447.  maybeob- 

Per  Cur.     A  grant  of  a  monopoly  may  be  to  the  first  inventor,  by  21  Jac.  JJJJJ^JJ,^* 
1  ;  and,  if  the  invention  be  new  in  Engla  nd,  a  patent  may  be  granted,  though  facture 
the  thing  was  practised  beyond  sea  before  ;  for  the  statute  speaks  of  new  manu-  which  is 
faeinres  within  this  realm  ;  so  that  if  they  bo  new  here,  it  is  within  the  statute  ;  new  in  this 
for  the  act  intended  to  encourage  new  devices  useful  to  the  kingdom,  and,  JJjJ,"^^' 
whether  learned  by  travel  or  by  study,  it  is  the  same  thing.  waaorigin- 

— [  227  1 
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ed  abroa«l. 
*  Having  shown  for  what  inventions  patents  are  valid,  we  will  now  see  to  whom  they 
may  be  granted,  that  is,  who  are  to  be  considered  as  the  true  and  first  inventors.    The  per. 
•on  who  introduces  a  discovery  to  the  public  is  entitled  to  a  patent  for  it,  whether  he  hap- 
pens to  oe  the  original  inventor  or  not ;  for  where  one  person  had  discovered  a  new  me. 
thod  of  making  refracting  telescopes,  but  never  having  made  it  public,  another  had  obtained 
a  patent  for  it,  the  patent  was  for  that  roason  confirmed,  Dollond's  case,  2  HL  Bl.  487 ;  so,  any 
person  in  this  country,  in  possession  of  a  foreign  discovery,  may  have  a  patent  on  publish. 
log  it*  for  the  act  intended  to  encourage  new  devices  useful  to  the  kingdom,  and  whether 
learned  by  travel  or  study,  it  is  the  same  thing ;  indeed,  the  express  words  of  the  statute 
apeak  of  manufactures  new  within  the  realm ;  see  Edgeberry  v.  Stephens,  ante$  226.     If 
•Aonventor  has  published  hia  invention  before  taking  out  his  patent,  so  that  the  public  aw 
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in  possession  of  the  discovery,  he  cannot  support  his  patent,  though  he  is  the  first  inventor 
theroof,  for  the  statute  requires,  not  only  that  they  should  be  new  manufacture*,  but  such  as 
others,  at  the  time  of  making  the  patents,  shall  not  use  ;  see  Davies,  428 ;  and  Tenant** 
Case,  Id.  429.  Thus  a  sale  of  the  discovery  by  the  patentee  for  four  months,  before  the  pa- 
tent passed  the  great  seal,  avoided  it,  Wood  v.  Zimmer,  Holt,  C.  N.  P.  68.  So,  the  patentee 
must  be  the  sole  inventor.  Tenant's  Case,  Davis,  129 ;  for  a  patent  is  in  the  nature  of  aA 
agreement  between  the  king  and  a  subject,  that,  in  consideration  that  the  latter  will  put  the 
public  in  possession  of  a  new  beneficial  invention,  he  shall  have  the  exclusive  possession  for 
fourteen  years ;  therefore,  as  the  patentee  can  make  no  such  valid  consideration,  where  the 
public  already  possess  the  discovery,  if  any  person  has  used  an  article,  for  which  a  patent 
is  obtained  previously  to  the  date  of  the  patent,  although  he  had  kept  it  a  great  secret  from 
all  but  his  own  partners  and  two  servants  concerned  in  preparing  it,  it  will  be  a  ground  of 
nonsuit ;  but  it  must  be  known  and  practised  by  more  than  one,  as  in  Dollond's  Case,  where  . 
it  was  held,  that  a  person  promulgating  its  practice  was  entitled  to  be  called  the  inventor,  in 
preference  to  the  person  who  kept  his  discovery  confined  in  his  closet;  cited  by  Buller,  J., 
2  H.  Bin.  487.  Thus  it  will  appear,  that  the  greatest  secrecy  should  be  observed  with  re- 
gard to  inventions  till  the  patent  has  passed  the  great  seal ;  and  Lord  Eldon  has  said,  thai 
were  he  an  inventor,  he  would  not  disclose  a  discovery  to  his  brother  till  his  right  was  so  se- 
cured ;  see  Davies,  444.  446.  And  where  a  person  discovered  an  improvement  on  saddles, 
and  communicated  it  to  another,  taking  a  bond,  penalty  1,000/.  conditioned  not  to  take  any 
undue  advantage  of  it,  but  who  afterwards  gained  a  patent  for  it  in  his  own  name,  which 
was  allowed  to  remain  en  certain  tor  ma ;  on  the  patentee's  refusing  to  comply  with  these 
terms,  and  claiming  the  originality  of  the  invention,  it  was  held  in  an  action  for  the  penally, 
that  Buch  eum  could  not  be  considered  in  tho  nature  of  liquidated  damages ;  Smith  v.  Dick- 
enson, 3  B.  &  P.  630.  If  a  person  desirous  of  being  acquainted  with  the  particulars  of  a 
new  invention,  promise,  on  condition  of  being  informed  thereof  by  the  inventor,  not  to 
avail  himself,  or  take  any  advantage  of  such  communication,  he  is  liable  on  such  promise,  if 
he  afterwards  takes  any  undue  advantage  of  the  communications  made  to  him ;  Id.  Ibid.  2 ; 
Comyn  on  Contratcts,  481.  A  person  having  obtained  a  patent  for  an  invention,  of  which 
he  supposed  himself  inventor,  agreed  to  let  another  use  it  upon  payment  of  a  certain  annual 
sum,  secured  by  bond,  which  was  paid  for  several  years,  at  the  end  of  which  time,  the  latter 
finding  that  the  former  was  not  the  inventor,  but  that  it  was  in  public  use  before  the  patent 
was  obtained,  brought  an  action  to  recover  back  the  amount  of  the  annuity  paid  j  but  it  was 
held  that  he  could  not  recover,  as  both  parties  had  made  the  contracts  in  ignorance,  and 
without  any  fraud,  and  the  person  who  paid  the  money  had  derived  a  partial  benefit  from  the 
thing  contracted  for ;  see  Taylor  v.  Hare,  1  N.  R.  260.  It  would  be  prudent  for  the  inventor, 
where  the  machinery  is  such  that  he  is  unable  to  construct  it  himself,  to  employ  different 
workmen  to  construct  detached  parte,  of  the  connection  or  application  of  which  they  should 
be  kept  ignorant;  see  Davies,  446.  It  appears  doubtful  whether  a  court  of  equity,  in  the 
exercise  of  its  jurisdiction  to  decree  the  specific  performance  of  an  agreement,  can  inter- 
fere by  injunction  to  restrain  a  party  from  divulging  a  secret  in  medicine,  unprotected  by  a 
patent ;  bcc  Williams  v.  Williams,  3  Merivale,  75 ;  Newberry  v.  James,  2  Merivale,  446. 

If  by  a  private  act  of  parliament,  a  privilege  of  the  sole  making  of  a  newly-invented  ma- 
chine is  vested  in  certain  persons,  with  a  proviso  that  it  shall  be  forfeited  in  case  it  shall  be- 
come vested  in,  or  in  trust  for,  more  than  five  persons,  or  their  representatives,  otherwise  than 
by  devise  or  succession,  (reckoning  executors  and 'administrators  only  as  the  single  persons 
they  represent)  ;  held  that,  if  one  of  the  persons  becomes  bankrupt,  the  right  passes  to 
his  assignees ;  and  that,  though  there  are  more  than  five  creditors,  yet  the  assignees  do  not 
hold  it  in  trust  for  more  than  five  persons,  otherwise  than  by  devise  or  succession,  within 
the  meaning  of  the  act. 

If  a  sorvant,  while  in  the  employ  of  his  master,  makes  an  invention,  that  invention  be- 
longs to  the  servant  and  not  to  the  master;  but  semble  that,  if  the  master  employs  a  skilful 
person  for  the  express  purpose  of  inventing,  the  inventions  made  by  him  will  so  much  be- 
long to  the  master,  as  to  enable  him  to  take  out  a  patent  for  them ;  1  C.  &  P.  558.  If  a  pa. 
"tent  be  taken  out  by  a  British  subject,  on  a  secret  trust,  to  hold  it  for  the  benefit  of  the  real 
inventor,  the  patent  stating  that  the  patentee  has  obtained  the  invention  from  a  certain  for- 
eigner; whether,  if  such  inventor  for  whom  it  is  held  be  an  alien  at  the  time,  that  will  annul 
the  patent,  without  its  being  necessary  to  sue  out  a  scire  facia*  for  its  repeal  ? — Quarc. 

*  This  privilege,  to  an  inventor  of  the  sole  working  or  making  his  new  manufacture  is  by 
the  stat.  21  Jac.  1.  c.  3.  s.  6.  allowed  to  be  enjoyed  for  fourteen  years  or  under,  which  term 
by  express  enactment,  is  to  be  accounted  from  the  date  of  the  first  letters  patent  or  grant  of 
such  privilege.  An  extension  of  the  term  is  sometimes  made,  when  it  appears  that  the  ap- 
plication, labour,  and  expense  of  the  patentee  have  been  so  great,  that  he  has  not  been  able 
to  receive,  within  the  time  allowed  by  his  patent,  an  adequate  reward  from  his  great  under* 
taking.  Other  causes  have  had  their  due  effect  upon  parliament : — as  when  the  patentee 
has  discovered  some  improvements  which  have  been  attended  with  great  expense,  and  by 
which  the  machine  has  become  much  more  profitable  to  him  and  beneficial  to  the  communi- 
ty ;  or  where,  dying,  he  has  left  his  family  unable  to  proceed  with  the  manufacture  without 
that  indulgence. 
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V.  RELATIVE  TO  THE  FORM  AND  REQUISITES  OP  THE  PA- 

TENTS.* 


VL  RELATIVE  TO  THE  SPECIFICATION,  t         ^  [  229  ] 

(A)  General  requisites  of. 
1.  Turner  v.  Winter  H.  T.  1787.  K.  R.  1  T.  R.  802. 

Per  Ashhurst,  J.    I  think  that,  as  every  patent  is  calculated  to  give  a  monop-  A  patent  is 
oly  to  the  patentee,  it  is  so  far  against  the  principles  of  law  and  would  be  a  void,  if  tho 
reason  against  it,  were  it  not  for  the  advantages  which  the  public  derive  from  ^J^jJ5^^ 
the  communication  of  the  invention  after  the  expiration  of  the  time  for  which  biguous,  or 
the  patent  is  granted.     It  is,  therefore,  incumbent  on  the  patentee  to  give  a  give  direc- 
specification  of  the  invention  in  the  clearest  and  most  unequivocal  terms  of  ^o"8  which 
which  the  subject  is  capable.     And  if  it  appear  that  there  is  any  unnecessary  |enj  *?  mis" 
ambiguity  a  floe  ted  1?  introduced  into  the  spcification,  or  any  thing  which  tends  public. 
to  mislead  the  public,  in  that  case  the  patent  is  void. 

2.  Hill  v.  Thompson.  T.  T.   1818.  C.  P.  2  Moore,  424.  The  inven- 

The  plaintiff,  having  obtained  a  patent  for  the  invention  of  certain  improve- tion  must  be 
ments  in  the  smelting  and  working  of  iron,  in  the  specification  described  the  im-  accurately 
provemenls  to  consist  of  various  processes  by  which  iron  contained  in  slags  or  CJC.II  .®d» 
cinders  might  be  extracted,  and,  by  the  admixture  of  mine  rubbish,  be  converted  8ee^  to  co. 
into   bar  iron  ;  and  that,  by  the  further  application   of  lime  subsequently  tovermore  " 
the  operation  of   the  blast  furnace,  the  quality  called  "  cold  short  "   might  be  than  is  ac 
prevented  ;  and  that,  having  described  the  combination  and  proportions  of  ma-  toijlj  new 
terials  to  be  used,  the  patentee  declared  that  he  had  discovered  that  lime  the  patent  ' 
would  prevent  tlie  "  cold-short  "  in  iron,  and  render  it  more  tough  when  cold.  i8  voi£ 
It  being  proved  at  the  trial  that  iron  bad  before  been  extracted  from  slags, 
and  that  the  application  of  lime  had  been  previously  discovered  to  remedy  the 

*  We  are  now  to  consider  the  form  of  the  letters  patent,  and  the  specifications  with  re- 
spect to  which  the  priucipal  questions  arise,  relative  to  the  description  of  tbe  thing  invented. 
By  a  proviso  in  the  letters  patent,  it  is  required  that  the -patentee  shall  particularly  describe 
and  ascertain  the  nature  of  his  said  invention,  and  in  what  manner  the  same  is  to  be  perform- 
ed, by  an  instrument  in  writing  under  his  hand  and  seal,  and  cause  the  same  to  be  enrolled 
in  the  Court  of  Chancery  within  a  specified  time  (as  two  calendar  months)  after  the  date  of 
the  patent;  See  Davies,  34;  8T.R.  100;  Watson  v.  Pears,  2  Campb,  394.  The  instru- 
ment by  which  this  description  is  made  is  called  a  specification ;  it  commences  with  the  pa- 
tent ;  the  enrolment  of  the  specification  being  a  condition  subsequent.  The  language  in 
which  the  supposed' invention  is  described  in  a  patent  is  the  language  of  the  patentee  himself. 
He  represents  to  the  crown  that  he  has  invented  a  certain  instrument  or  method,  &c.,  and 
that  he  is  the  first  and  sole  inventor,  &c. ;  and  the  crown,  yielding  to  his  representation, 
and  willing  to  give  encouragement  to  all  arts  and  inventions  that  may  be  for  the  public  good, 
grants  to  the  patentee  the  sole  liberty  and  privilege  of  using  his  said  invention  for  a  certain 
term.  It  is  obvious,  therefore,  that  if  the  patentee  has  not  invented  the  matter  or  thing, 
of  which  he  represents  himself  to  be  the  inventor,  the  consideration  of  the  royal  grant 
fails,  and  the  grant  consequently  becomes  void ;  nor  is  it  less  necessary  that  a  correct  de- 
nomination should  be  given  to  the  invention  in  the  letters  patent,  than  that  the  details  of 
the  process  should  be  correctly  stated  in  the  specification.  The  language  of  the  patent 
must  be  explained  and  reduced  to  certainty  by  the  specification ;  but  the  patent  must  not 
represent  the  party  to  be  the  inventor  of  one  thing,  and  the  specification  show  him  to  be 
the  inventor  of  something  different ;  because,  if  the  invention  had  been  truly  represented, 
it  might  have  been  known  to  have  beon  previously  in  use,  or  to  have  been  worthless  in  itself, 
in  either  of  which  cases  no  patent  would  have  been,  granted ;  see  Abbott,.  C.  J.,  in  Rex  v. 
Wheeler,  2  B.  &.A.  345. 

tin  the  specification  (King  v.  Arkwright,  172;  Dav.  Pat.  Cas.  106.)  the  invention  must  be 
accurately  ascertained  and  particularly  described ;  it  must  be  set  forth  in  the  most  minute 
detail.  The  disclosure  of  the  secret  is  considered  as  the  price  which  the  patentee  pays  for 
the  limited  monopoly,  and,  therefore  it  ought  to  be  full  and  correct,  (for  the  benefits  thus 
secured  to  him  are  great  and  certain),  in  order  that  the  subject  of  his  patent  may,  at  its  ex. 
piration,  be  well  known,  and  that  the  public  may  reap  from  it  the  same  advantages  as  have 
accrued  to  him.  The  courts  of  law  have  ever  looked  with  jealousy  on  the  specification, 
lest  the  bargain  between  the  public  and  the  inventor,  as  Lord  Eldon  called  it,  should  be  too 
much  in  favour  of  the  patentee,  see  Dav.  Pat.  Cas.  434 ;  and  hence  more  questions  have 
arisen  upon  it  in  the  courts  of  law  than  upon  any  other  part  of  the  grant,  and  more  patents 
have  been  declared  void  on  this  than  on  any  other  ground.  It,  therefore,  behoves  the  inven- 
tor to  be  very  circumspect ;  Godson  on  patents,  100. 
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"  cold-short ;"  and  .that  the  defendant  had  not  worked  according  to  the  plain- 
tiff's combinations,  proportions,  and  processes. 

The  Court  held,  first,  that  the  patent -was  void,  the  invention  not  being  new 
and  useful ;  and  secondly,  that  it  sought  to  cover  more  than  was  actually  new* 
[  230  ]  3.  Macparlanb  v.  Price  H.  T.  1816.  «.  P.  1  Stark.  199. 

In  the  spe-  Action  for  infringement.  The  patent  was  for  certain  improvements  in  the 
an  improv?  ma^mS  umbrellas  and  parasols.  The  specification  professed  to  set  out  the 
ed  instru-  improvements  as  specified  in  certain  descriptions  and  drawings  annexed  ;  but 
ment,  it  is  no  distinetion  was  made  either  in  the  description  or  by  any  marks  in  the 
essential  to  drawings  between  what  was  new  and  what  was  old. 

point  out  Ellenborough,  C.  J.     The  patentee,  in  his  specification,  ought  to  inform 

what  is  new  ^e  Pers°n  who  consults  it  what  is  new  and  what  is  old.  The  specification 
and  what  is  states  that  the  improved  instrument  is  made  as  there  described.  That  is  not 
old.  true,  since  the  description  comprises  what  is  old  as  well  as  what  is  new. 

4.  Wood  v.  Zimmer.  1819.   N.  P.  Holt,  58. 
A  patent  is     *n  tne  specification  for  a  patent  for  making  verdigris,  aquafortis,  which  was 
void  if  the   US€<^  D7  tne  inventor,  was  not  mentioned.     It  appeared  that  the  patentee  mix- 
specifica-     ed  the  aquafortis  with  great  secrecy,  which  raised  the  presumption  that  he 
tion  omit      knew  of  its  value  when  the  grant  was  sealed. 

anf°lh'h       *^cr  ***^*-  ^  •**     **  *s  sa^  tnat  ^^  Patent  makes  verdigris,  and  is,  there- 
though  not  ^ore>  sufficient.     The  law  is  not  so.     A  man  who  applies  for  a  patent,  and 
necessary    possesses  a  mode  of  carrying  on  that  invention  in  the  most  beneficial  manner, 
*o  the  com.  must  disclose  the  means  of  producing,  it  in  equal  perfection,  and  with  as  little 
.•position  of  expense  and  labor  as  it  costs  the  inventor  himself.     The  price  that  he  pays 
a  mor^ex"  *°r  ms  Patent  is>  that  he  will  enable  the  public,  at  the  expiration  of  his  priri- 
gteditious  "  lege> to  make  it  in  the  same  way  and  with  the  same  advantages.     If  any 
-.and  benefit   thing  which  gives  an  advantageous  operation  to  the  thing  invented  be  con- 
wcialmodeof  Cealed,  the  specification  is  void.     Now,  though  the  specification  should  ena- 
£>rodiicing    Dje  a  person  j0  make  verdigris  substantially  as  good   without  aquafortis  as 
tfacture,*  ~    W^D  **>  ^  st*N>  inasmuch  as  it  would  be  made  with  more  labor  by  the  omis- 
sion of  aquafortis,  is  a  prejudicial  concealment,  and  a  breach  of  the  terms 
which  the  patentee  makes  with  the  public 

5.  Lindel  v.  Johnson.  Bui.  N.  P.  76. 
The  cpecifi.  The  genera]  questions  on  patents  are :  1  st.  Whether  the  invention  was  known 
*at*onRmiIflt  and  in  use  before  the  patent :  2nd.  Whether  the  specification  is  sufficient  to 
to  enable81*  enaD*e  otners  to  make  it  up.  The  meaning  of  the  specification  is,  that  oth- 
othera  to  ers  mav  oe  taught  to  do  the  thing  for  which  the  patent  is  granted  ;  and  if  the 
make  the  specification  is  false,  the  patent  is  void,  for  the  meaning  of  the  specification 
invention;  is,  that  after  the  term  the  public  shall  have  the  benefit  of  the  discovery, 
as  the  ob-     ject  ifl|  that,  after  the  term,  the  public  shall  have  the  benefit  of  the  discovery .t 

[  231  J  6.  Cochrane  v.   Ghelhurst.  H.  T.  1816.  N.   P.  1  Stark.  208. 

Where  a  The  patent  was  granted  for  "  A  method  or  methods  of  more  completely 

was  thTob-  lighting  any  towns  and  villages."  The  novelty  consisted  in  an  improvement 
ject  of  a  pa- of  Argand's  lamps,  in  which  the  flame,  placed  between  two  currents  of  air,  by 
tent,  and  bringing  in  a  current  of  atmospheric  air,  whilst  the  impure  escaped  by  means 
the  title  in-  0f  a  tUDe  through  the  external  part  of  the  lamp,  which  conducts  the  air  to  the 
the'inven-01  ^ame#  The  most  important  part  of  the  invention,  the  exclusion  of  the  foul 
tion  was  for an*  from  returning,  was  obtained  by  the  non-absoibing  cover,  which  formed 
jui  improv-   what  was  called  "  the  line  of  exclusion."     It  was  contended  by  defendant, 

*  Where  a  patent  was  obtained  for  a  mode  of  making  a  medicine  by  a  particular  combi- 
nation of  three  known  substances,  and  the  specification  did  not  describe  those  substances  by 
their  known  names,  but  pointed  out  a  particular  method  of  producing  them ;  held  bad,  on  the 
ground  that  those  methods  were  not  essential  to  the  combination,  nor  did  they  form  part  of 
the  invention :  see  Savory  v.  Price,  1 R.  A  M .  1. 

t  It  being  objected,  that  a  specification  contained  French  terms ;  held,  that  an  inventor  of 
a  machine  is  not  tied  down  to  make  such  a  specification  as  by  words  only  would  enable  a 
skilful  mechanic  to  make  the  machine,  but  he  is  allowed  to  call  in  aid  the  drawings,  which 
he  may  annex  to  the  specification ;  and  if,  by  a  comparison  of  the  words  and  the  drawings, 
the  one  will  explain  the  other  sufficiently  to  enable  a  skilful  mechanic  to  perform  the  work, 
•  such  a  specification  is  sufficient ;  Bloxam  v.  Elsee,  1 C.  &  P.  558. 
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after  tome  technical  objections,  that  the  specification  was  larger  than  the  pa-  ad  mod?  of 
tent,  because  it  alluded  to  ship  lights,  convoy  signals,  theatres,  churches,  d&c,  h^hting 
and  to  the  generality  of  the  words,  "  or  other  wise  by  preserving  it  in  a  state  towns  and 
of  purity."     Le  Blanc.  J.  inquired  if  there  was  any  specification  of  the  use  villages,  it 
of  M  the  line  of  exclusion,"  or  a  description  of  what  his?     The  Attorney-  was  held 
General  contended,  that  Lord  Cochrane  had  not  by  his  patent  claimed  too voi<** 
much,  although  he  might  have  inserted  too  much  in  his  specification.     Le 
Blanc,  J.     Under  the  general  terms  of  the  patent,  must  it  not  be  taken  with 
reference  to  the  specification,  and  if  the  specification  is  too  large,  is  not  the 
patent  so  too  ?    The  Attorney-General.     Bringing  in  a  current  of  pure  at- 
mospheric air  is  not  new  ;  but  bringing  the  current  of  atmospheric  air,  and 
excluding  ail  other  air,  is  new. 

Le  Blanc,  J.  I  think  the  patent  cannot  be  supported  ;  it  is  in  substance  a 
patent  for  an  improvement  in  street  lamps,  and  should  have  been  so  taken. — 
Plaintiff  nonsuited. 

7,  King  v.  Wheeler.  H.  T.  1819.  K.  B.  2  B.  &  A.  346.  And  whcr6 

Patent  for  "  A  new  improved  method  of  drying  and  preparing  malt"   In  the  a  patent 
specification  it  was  stated,  that  the  invention  consisted  in  exposing  malt,  pre-  was  for  a 
viously  made,  to  a  very  high  degree  of  heat ;  but  it  did  not  describe  any  new  new  or  im- 
machine  invented  for  that  purpose  ;  nor  the  state,  whether  moist  or  dry,  in  pJ°Tedf  J16" 
which  the  malt  was  originally  to  be  taken  for  the  purpose  of  being  subject  to  j  °  ^  J£ 
the  process,  nor  the  utmost  degree  of  heat  which  might  be  safely  used,  nor  paring  malt, 
the  length  of  time  to  be  employed,  nor  the  exact  criteiion  by  which  it  might  it  was  hold- 
be  known  when  the  process  was  accomplished.  en  not  to  be 
The  Court  held  that  the  patent  was  void  ;  inasmuch  as,  first  the  specifics-  9W~U^~f 
was  not  sufficiently  precise;  and  as,  secondly,  the  patent  appeared  to  be  fortjollj  \Q 
a  different  thing  from  that  mentioned  in  the  specification.     Held,  also,  that  as  which  was 
the  word  "  malt "  was  here  not  to  be  taken  in  its  usual  sense  of,  viz.,  an  ar-  described  ft 
tide  used  in  the  brewing,  but  only  in  the  colouring,  of  beer,  that  in  the  pa-  ?ie^?d  /or 
tent  here  it  was  necessary  to  have  stated  that  purpose  to  which  the  prepared  ready  made* 
malt  was  to  be  applied,  and  to  have  said  that  it  was  obtained  for  a  new  meth-mah. 
od  of  drying  and  preparing  malt  to  be  used  in  the  colouring  of  beer.  [  233  ] 
8.  Hakmer  v.  Playne.  E.  T.  1807.  K.  B.    11  East,  lOt. 
The  patent  was  for  a  machine  invented  for  raising  a  shag  on  all  woollen  A  specifics. 
cloths,  and  also  for  cropping  or  shearing  them,  which  together  came  under  tionofapn- 
the  description  of  "  dressing  woollen  clo'hs,  and  also  for  cropping  or  shearing  ^y'^Je- 
of  fustians."     Plaintiff  afterwards  invented  some  improvements  of  his  machine,  forrcd  to  in 
lor  which  he  prayed  a  patent ;  which  patent  was  granted  upon  the  usual  con-  a  specifics- 
dition,  that  he  should  ascertain  the  nature  of  the  said  invention  or  the  said  tion  appli- 
improvements.     The  second  specification  recited  the  first  patent,  and  descri-    ^  ^^JJ" 
bed  the  whole  of  the  machine,  without  showing  in   words  or  marking  in    the  ^  the  new 
drawing  where  the  first  machine  ended,  or  from  what  point  the  improvements  invention, 
began  ;  the  improvements  could  only  appear  by  comparing  together  the  two 
specifications..   It  was  contended  for  the  plaintiff,  that  the  patent,  and  speci- 
fication referring  to  it,  are  to  be  construed  together  as  one  instrument.     The 
first  patent  being  enrolled,  the  public   were  bound  to  take  notice  of  it  and 
being  recited   in   the   second,  the   improvements   easily   appeared    by  com 
paring  them.     That  it  was  more  convenient  to  give  a  description  of  the  whole 
than  by  a  literal  compliance  to  state  what  the  improvements  were.     For  the 
defendant  it  was  said,  the  improvements    should  be  distinctly  marked  and 
made  known  by  the  second  specification  alone,  without  further  search  or 
trouble.     Le  Blanc,  J.     Suppose  the  specification  bad  merely  described  the 
improvements,  must  not  the  party  still  have  referred  to  the  original  specifica- 
tion, or,  at  least,  have  brought  a  full  knowledge  of  it  with  him,  before  he  could 
understand  truly  to  adapt  the  new  parts  described  to  the  old  machine  ? — On 
motion  for  a  new  trial. 

EUenborough,  C.  J  It  would  lead  to  great  inconvenience  if  books  of 
science  were  allowed  to  be  referred  to.  A  person  ought  to  tell  from  the  spe- 
cification itself  what  the  invention  was  for  which  the  specification  was  granted, 
and  how  it  is  to  be  executed.     If  reference  may  be  made  to  one,  why  not  to 
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many  works  ?  It  may  not  be  necessary,  indeed,  in  stating  a  specification  of 
a  patent  for  an  improvement,  to  state  precisely  all  the  former  parts  of  the 
machine,  and  then  to  apply  to  those  the  improvements  ;  but  on  many  occasions 
it  may  be  sufficient  to  refer  generally.  But,  however,  I  feel  impressed  by  the 
observation  of  my  brother  Le  Blanc,  that  the  trouble  and  labour  of  referring 
to  and  comparing  the  former  specification  wkh  the  latter  would  be  fully  as 
great  if  the  patentee  only  described  in  this  the  precise  improvements  of  the  for- 
mer machine.  Reference  may  be  made  to  general  science*  The  Court  cer- 
tified to  the  Lord  Chancellor  in  favour  of  the  specification. 

9.  Rex  v.  Cutler.  1816.  N.  P.  1  Stark.  354. 
te/sumTup  ^he  defendant  stated  his  invention  to  consist  of  a  new  -mode  of  putting. the 
the  princi-  fuel  mto  the  grate.  The  fuel  necessary  for  supplying  the  fire  was  introduced 
[  233  ]  at  the  lower  part  of  the  grate  in  a  perpendicular  or  oblique  direction.  The 
pie  of  his  manner  of  performing  it  was  set  forth  in  the  description  and  drawings  annex- 
invention  in  ed.  It  was  proved  that  grates  had  been  made  prior  to  the  date  of  the  patent 
th*.BpecifiV  upon  the  same  principle,  although  they  did  not  possess  all  the  advantages  of 
that  princi-  this  patent  one.  The  effect  was  produced  in  the  old  ones  by  contracting  the 
pie  be  not  grate  ;  whilst,  in  the  new  ones,  the  grates  remained  of  the  same  size.  In  both, 
new,  the  pa-  the  coals  were  wound  up  from  below  the  grate. 

tent  cannot  p^  £,<>rd  Ellenborough,  C.  J.  Although  an  inventor  improve  a  new  or 
ed'though  extend  an  old  principle,  yet,  if  his  specification  be  limited  to  the  old  principle, 
it  appear      the  patent  is  void. 

that  the  ap-  plication  of  the  principle,  as  described  in  the  specification,  is  new.*  - 

(B)  Enrolment  of4 
Watson  v.  Pease.  1809  N.  P.  2  Campb.  299. 
If  the  pa-        A  patent,   dated    10th  of  May,  contained  a  proviso  that  a   specification 
tei£  |ie  en"  should  be  enrolled  within  one  calendar  month  next  and  immediately  after  the 
the  last  day  ^ale  thereof,  and  it  was  enrolled  on  the  10th  of  June  following, 
of  the  month     Lord  Ellenborougk,  C.  J.,     held  that  the  month  did  not  begin  to  run  un- 
when  that  is  til  the  day  after  the  date  of  the  patent,  and  that  the  enrolment  was  in  time, 
the  given         See  Thomas  v.    Topham,  Dyer,  213;  Moor.   40.     Clayton's  case,  5  Co. 

time,  It  IS       n„n    /jx  r  &  *  * 

sufficient.     «*-(*)• 

VII.  RELATIVE  TO  THE  MODE  IN  WHICH  LETTERS  PATENT 

OUGHT  TO  BE  CONSTRUED.J 

VIII.  RELATIVE  TO  THE  PRACTICAL  MODE  OF  OBTAINING  A 

PATENT.§ 

*  The  patent  was  in  consequence  adjudged  to  be  void  for  want  of  novelty*  although  the 
application  of  the  principle,  as  described  in  the  specification,  was  new. 

t  When  the  patent  is  once  sealed,  the  specification  must  be  acknowledged  before  a  Master 
in  Chancery,  and  lodged  in  the  enrolment  office  before  the  expiration  of  the  time  therein 
mentioned. 

X  The  patent  and  specification  ought,  it  seems,  to  be  liberally  construed ;  there  should  be 
no  leaning  against  it ;  and  the  patent  generally  contains  an  express  clause,  that  it  shall  be 
taken  and  construed  in  the  most  beneficial  sense  in  favour  of  the  patentee.  In  Tarner  v. 
Winter,  1  T.  R.  606.  Mr.  J.  Buller  said,  "when  attempts  are  made  to  evade  a  fair  patent,  I 
am  strongly  inclined  in  favor  of  the  patentee ;"  though  in  Hornblower  v.  Boulton,  8  T.  R.  98. 
Lord  Kenyon  remarked  that, "  he  was  not  one  of  those  who  greatly  favoured  patents;  for, 
though  in  many  instances  the  public  were  benefited  by  them,  yet,  on  striking  the  balance  on 
this  subject,  he  thought  that  great  oppression  was  practised  on  inferior  mechanics  by  those 
who  were  more  opulent." 

§  To  obtain  the  patent,  a  petition  for  it  must  be  prepared,  together  with  an  affidavit  of  the 
inventor  in  support  of  it.  These  are  then  taken  to  the  office  of  the  Secretary  of  State  for  the 
Home  Department,  where  they  are  lodged.  A  few  days  after,  the  answer  to  the  petition 
may  commonly  be  had,  containing  a  reference  of  it  to  the  Attorney  or  Solicitor  General, 
which  must  be  taken  to  either  of  their  chambers  for  the  report  thereon,  and  a  few  days  after 
wards  it  will  be  delivered  out  by  the  clerk.  The  report  is  then  to  bo  taken  to  the  Secretary 
of  State's  office  for  the  King's  warrant,  and  the  clerk  will  inform  the  person  leaving  it  when 
it  may  be  called  for.  The  warrant  is  directed  to  the  Attorney  or  Solicitor  General,  and  is 
to  be  taken  to  their  Patent  Office  for  the  bill.  When  the  bill  is  prepared,  it  is  taken  to  the 
Secretary  of  State's  Office  for  the  king's  sign  manual  to  the  bill ;  see  2  Bla.  Cora.  346.  As 
soon  as  this  is  Obtained,  it  is  carried  to  the  Signet  Office  to  be  passed  there,  when  the  clerk 
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IX.  RELATIVE   TO  THE   ASSIGNMENT  OF  THE  PATENTEE'S    [  234  ] 
RIGHTS  AND  INTERESTS,  AND  OF  PERMISSION  TO  USE.*       Where  apa. 
1.  Haynk  v.  Maltbv.  M.  T.  1789.  K.  B.  3.  T.  R.  438.  Un££     ^ 

The  plaintiffs  were  assignees  of  one  J.  S.  of  a  patent  for  an  engine  or  ma-  anotherper- 
chine  to  be  fixed  to  a  common  stocking  frame,  for  making  a  sort  of  net  or  son  for  a 
open  work,  called  point  net.     Permission  by  an  agreement  was  given  to  the  valuable 
defendant  to  use  the  engine,  provided  he  worked  it  according  to  the  specifica-  ^"dera- 
tion, and  would  not  use  any  other  patent  engine  for  the  same  purpose.     In  an  'rV!  ■• 
action  at  law  on  the  agreement,  breaches  were  assigned  upon  the  latter  con-  ^  jatter 
dition.     It  was  pleaded,  amongst  other  things,  that  the  specification   was  not  may  use  the 
enrolled  in  time,  that  the  plaintiff,  T.,  was  not  the  inventor,  nor  was  the  ma-  manufac- 
chine  a  new  one.     To  which  the  plaintiffs  demurred.     Kenyan,  C  J.     It  is tnre  (or  * 
contended  that  the  defendant  shall  be  bound  by  his  covenant,  though  the  con-  ^JJJ^^Jme 
sideration  of  it  is  fraudulent  and  void.     Thir  is  to  be  considered  *S  a  cove-  tain  condi. 
nant  to  pay  a  certain  sum  in  gross  at  all  events  ;  but  to  use  a  machine  in  a  par-  tions,  an  ac 
ticular  way.  in  consideration  of  the  plaintiffs  having  conferred  that  interest  on    [  236  ] 
the  defendant  which  they  professed  to  confer  by  the  agreement.     The  doctrine  ^on  f°r  * 
of  estoppel  is  not  applicable  here.     The  person  supposed  to  be  estopped  is  the  j*each  °£ 
very  person  who  has  been  cheated  and  imposed  upon.  may  be  an- 

Bvller  J.     We  must  consider  the  invention  of  the  parties.     If  the  plain-  awered  by 
tifls  had  the  exclusive  right  to  the  machine,  they  might  convey  it  to  any  other  shewing  in 
person.     It  is  now  discovered  that  they  had  no  such  right ;  and,  therefore,  the  J**  majww 
defendant  has  not  the  consideration   for  which  he  entered  into  his  covenant,  temia1nv«u 
and  notwithstanding  which,  they  say  he  is  still  bound. — Judgment  for  defend-  {id, 
ant 

prepare*  a  warrant  to  the  Lord  Keeper  of  the  privy  seal,  whereupon  the  clerk  of  the  privy 
seal  prepares  hie  warrant  to  the  Lord  Chancellor,  see  2  Bla.  Com.  347 ;  this  warrant  is  then 
to  be  taken  to  the  Lord  Chancellor's  Patent  Office,  where  the  patent  itself  is  prepared,  and 
will  be  delivered  oat  when  sealed.  The  specification  should  then  be  prepared,  acknowledg- 
ed, and  lodged  at  the  Enrolment  Office,  to  have  the  usual  certificate  of  enrolment  indorsed 
on  it ;  this  is  commonly  done  in  about  a  week  or  a  fortnight  afterwards,  and  then  the  patent  is, 
in  every  respect,  complete,  and  which  cannot  be  dispensed  with  to  prevent  publicity  of  speci- 
fication, 6  Ves.  jun.  599.  For  Scotland  and  Ireland,  there  must  be  distinct  patents  ;  but, 
though  in  practice  the  same  patent,  at  a  few  pounds  additional  expense  in  fees,  is  made  to* 
extend  to  the  colonies,  this  haa  been  doubted  ;  and  since  the  union  of  Ireland  the  great 
seals  are  distinct  for  patents ;  6  Ves.  J.,  708.  Before  the  patent  is  obtained,  a  caveat  may 
be  entered ;  the  nature  and  effect  of  which  have  been  much  elucidated  by  a  late  author; 
Davies,  447.  It  was  formerly  thought  by  many  inventors,  that,  upon  entering  a  caveat,  they 
secured  to  themselves  the  right  of  obtaining  a  patent,  notwithstanding  the  invention  might  be 
brought  into  use  prior  to  their  having  done  so ;  in  short,  that  it  was  a  kind  of  minor  patent, 
giving  them  every  privilege  for  one  year,  which  the  patent  itself  would  do  for  fourteen ;  or 
that  it  would  operate  as  proof  of  their  being  the  first  and  true  inventors,  and  that  upon  their 
afterwards  obtaining  a  patent,  they  would  be  able  to  maintain  it  against  any  person  who,  in 
the  meantime,  might  have  made  use  of  the  invention :  but  these  suppositions  are  not  altoge- 
ther correct.    A  caveat  is  merely  a  desire  that  if  any  person  should  apply  for  a  patent  for 

•Though  thestatute  merely  mentions  the  inventor,  yet  the  patent  is  always  granted  to  him, 
his  executors,  administrators,  and  assigns,  and  to  such  others  as  they  at  any  time  shall  agree 
with. 

It  is  a  personal  chattel,  see  2  Bla.  Com.  chap.  27.  peculiar  in  its  nature  as  to, 

1.  Its  duration,  or  the  time  it  may  be  enjoyed. 

2.  The  number  of  persona  to  whom  it  maybe  assigned,  or  who  may  at  the  same  moment 
be  interested  in  it. 

3.  Being  sometimes  enlarged  by  an  act  of  the  state. 

But  in  every  other  respect  it  is  to  be  viewed  in  the  same  light  as  that  in  which  personal 
property  in  general  is  considered. 

It  is  one  of  the  most  material  conditions,  see  21  Jac.  1.  c.  3.  s.  6.  upon  which  the  grant  is 
made,  that  if  the  person  interested  in  it  should  make  any  transfer  or  assignment  of  it,  or 
divide  it  into  shares,  or  declare  any  trust,  or  seek  public  subscriptions,  or  should  presume  to 
set  as  a  corporate  body,  or  do  any  thing  contrary  to  the  act  of  Geo.  1.  so  that  more  than  five 
persons  should  in  any  manner  become  interested,  and  claim  a  benefit  in  the  patent,  it  is  de- 
clared to  be  void.  Where  an  action  was  brought  by  the  assignee  of  a  grant  against  the 
patentee  himself  for  using  an  invention,  the  latter  was  not  permitted,  in  violation  of  his  own 
contract,  to  infringe  the  patent  right  which  he  had  assigned,  and  to  deny  that  he  had  any 
power  to  convey,  by  showing  any  thing  that  should  invalidate  his  own  patent ;  see  Oldham 
v.  Langmead,  3  T.  R.  439. 

VOL.  XIII.  21 
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But  If  a  per-  2.  Taylok  v.  Hake.  E.  T.  1805.  C.  P.  1.  N.  R,  260. 

sod,  ima-  The  patent  was  granted  for  an  apparatus  for  preserving  the  essential  oil  of 
?mmg  4^  hops.  It  appeared  that  the  defendant  assigned  his  right  to  the  plaintiff,  upon 
covered  condition  of  receiving  from  him  and  his  partner,  since  deceased,  an  annuity  of 
something  1002.  per  annum  during  the  term  of  the  patent*  After  the  plaintiff  had  used 
new,  obtain  the  apparatus,  and  paid  the  annuity  to  defendant  for  several  years,  it  was  dis- 
s  patent  for  Q^y^^  toat  ne  was  not  the  ioventor.  The  patent  had  never  been  repealed, 
assign  it  for  The  plaintiff,  therefore,  now  brought  the  action  to  recover  back  the  money 
a  valuable    which  had  been  paid  to  the  defendant. 

considers-  Mansfield,  C.  J.  In  this  case  two  persons,  equally  innocent,  made  a  bar- 
tion  to  ano-  gajn  about  the  use  of  a  patent ;  the  defendant  supposed  himself  to  be  in  pos- 
ther,  who  seasion  0f  a  valuable  patent  right,  and  the  plaintiff  supposing  the  same  thing, 
some  time,  Under  these  circumstances,  the  latter  agrees  to  pay  the  former  for  the  use  of 
the  as-  the  invention,  and  he  has  the  use  of  it.  Non  constat  what  advantage  he 
signee,  made  of  it.  For  any  thing  that  appears,  he  may  have  made  considerable 
though  the  profi^  nG  would  never  have  thought  of  using  this  invention,  if  the  privilege 
wards  prove  nac*  not  been  transferred  to  Mm* 

any  particular  invention,  notice  of  such  application  should  be  given  to  the  party.  It  is  usually 
entered  at  the  offices  of  the  Attorney  and  Solicitor  General ;  and,  upon  an  application  to 
either  of  them  for  his  report  upon  a  petition  to  the  king  for  a  patent  for  any  discovery  of  the 
same  nature  as  that  described  in  the  caveat,  notice  is  given  to  the  person  who  has  taken  this 
precaution,  which  gives  him  an  opportunity,  if  he  thinks  the  inventions  interfere  with  each 
other,  of  opposing  the  application.  If  it  is  meant  to  oppose,  the  Attorney  or  Solicitor  Gene- 
ral, before  he  makes  his  report,  will  give  a  separate  audience  to  each  party,  and  examine 
the  nature  of  the  two  inventions,  and,  according  to  his  opinion  of  their  similarity,  will 
make  his  report,  or  not*  If  he  is  of  opinion  that  there  is  a  material  coincidence,  he  will  not 
report  in  favor  of  the  application;  but  if  otherwise,  he  makes  his  report,  and  the  patent  pro- 
ceeds in  its  regular  course.  If,  however,  the  party  entering  the  caveat  is  not  satisfied  with 
the  decision  of  the  Attorney  or  Solicitor  General,  he  has  another  opportunity  of  opposing,  by 
entering  a  caveat  at  the  Chancery  Patent  Office  ;  when,  on  the  patent's  coming  to  the  great 
seal,  the  Lord  Chancellor  will  himself  give  a  similar  audience,  and  examine  the  pretensions 
of  the  parties.  This  practice  is  not  often  resorted  to,  as  it  is  attended  with  much  expense ; 
see  Hands.  18, 19  ;  and  the  Chancellor  usually  orders  all  costs  to  be  paid  by  the  party  op* 
posing,  if  he  does  not  suceeed,  as  he  is  averse  to  the  caveat  in  so  late  a  stage  of  the  business, 
after  great  part  of  the  expense  of  the  patent  had  been  incurred ;  but  if  the  caveat  is  not  un- 
reasonable, costs  will  not  be  given  ;  see  1  Yes.  and  Beam.  87.  The  caveat  remains  upon 
the  books  for  one  year,  and  may  be  renewed  from  year  to  year,  as  long  as  it  is  thought 
requisite ;  see  Daviea,  448.  The  Lord  Chancellor  refused  to  seal  a  patent  for  representing 
Italian  operas,  because  the  provisions  for  carrying  them  on  were  by  agreement  with  the 
Lord  Chamberlain,  his  executors  and  administrators,  and  the  right  to  the  patent  was  not 
sufficiently  connected  with  the  property  in  the  house.  In  this  case,  which  was  mucfi  argued 
and  disoussed,  his  lordship  held  that  it  was  not  sufficient  for  the  party  applying  merely  to 
answer  objections,  but  he  must  lay  a  proper  case ;  that  the  Court  would  take  care  that  the 
king  was  not  deceived,  nor  his  object  disappointed,  and  would  represent  the  whole  to  the 
king,  but  not  decide  on  the  merits  of  the  various  claimants ;  that  the  Court  would  not  sign 
a  patent  which  did  not  put  the  parties  under  some  control,  as  in  this  instance,  to  enable  the 
patentee  to  exhibit  operas  udder  a  grant  from  the  crown,  without  the  precautions  which  the 
law  usually  required  with  regard  to  such  exhibitions,  although  no  caveat  should  have  been 
entered ;  ex  parte  CReily,  1  Ves.  jun.,  119. 

If  it  is  thought  necessary  to  enter  a  caveat,  it  is  proper  to  use  general  expressions  rather 
than  to  express  the  precise  invention,  as  by  that  means  the  inventor  would  receive  notice  of 
any  application  for  a  patent  connected  with  the  subject  of  the  invention  mentioned  in  the 
caveat,  which  might  not  be  the  case  if  the  particular  invention,  or  improvement,  should  be 
exacdy  identified.  Another  reason  for  general  expressions  is,  to  guard  against  the  opposite 
party  obtaining  a  knowledge  of  the  invention,  as  he  might  be  able  to  affect  the  validity  of 
the  patent,  by  publishing  the  invention  bofore  the  patent  is  sealed,  which  would  have  the 
effect  of  throwing  the  invention  open  to  the  public.  But  it  will  sometimes  happen,  that  two 
ingenious  persons  may,  without  any  improper  communication,  make  a  discovery  of  a  similar 
invention,  in  which  case,  upon  the  similarity  of  the  invention  appearing  to  the  Attorney  or 
Solicitor  General,  it  is  usually  recommended  that  the  parties  should  unite  interests,  and  take 
out  a  patent  in  their  joint  names ;  for  priority  of  invention  would  be  of  no  avail,  if  the  other 
party  should  be  inclined  to  publish  the  invention,  so  as  to  affect  the  patent :  see  Davies,  449. 
It  has  been  observed,  that  the  practice  cannot  be  too  much  reprobated  which  has  of  late 
grown  into  use,  by  some  speculative  persons,  of  keeping  a  list  of  caveats  upon  general 
principles  entered  upon  the  books;  without  any  idea  of  obtaining  patents  themselves,  but 
with  the  sole  view  of  being  acquainted  with  every  improvement  which  may  be  going  on,  and 
thus  gaining  an  opportunity  of  compromising  with  the  real  inventors,  who  have  sometimes 
paid  large  sums  to  induce  them  to  withdraw  their  opposition ;  see  Davies,  449,  450. 
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Heart,  /.    Am  well  might  it  be  said,  that  if  a  man  lease  land,  and  the  Jes-  tQ  I*  a  M 
e  pay  rent,  and  afterwards  be  evicted,  that  he  shall  recover  back  the  rent,  <***  •"■* 
though  he  has  taken  the  fraits  off  the  land.  *Z£"*J  *• 

vms*w>  •/.  Both  parties  were  mistaken.  Both  have  thrown  away  their  ney  he  ori- 
moaey.  In  the  case  of  Arkwright's  patent,  very  large  .sums  of  money  were  ginally  gave 
paid  for  using  the  patent  right;  but  no  money  was  ever  recovered  back  after  for  the  Pur* 
the  patent  had  been  cancelled. — Judgment  of    nonsuit*  cnaie  of  iu* 

X.  RELATIVE  TO  A  PATENT  BEING  THE  SUBJECT  OF  A  TRUST    r  237  1 

OR  A  DEVISE.t 


XL  RELATIVE  TO  THE  REMEDIES  FOR  AN  INFRINGEMENT. 

(A)  AS  TO  WHAT  AMOUNTS    TO  AN  INFRINGEMENT. J 

(B)  Remedies  at  law. 
First.  At  law.     1st.  Cf  the  form*  of  action^  and  when  sustainable. 

Anon.  H.  T.  1678.  C.  P.  2  Vent.  344. 

Per  Cur.     Upon  a  scire  facias  to  repeal  a  patent  granted  by  Car.  2.  to  O.  An  action 
B.,  for  a  market  to  be  kept  at  Chatham,  reciting  that  there  was  an  ancient  ?n. the  ??8e» 
market  long  before  kept  at  Rochester,  within  half  a  mile  of  Chatham,  and  wi\i  B^  \or 
that  there   was  an  ad  quad  damnum  taken  out  before  the  new  patent,  and  the  an  infringe. 
inquest  thereupon  taken  found  it  not  to  be  the  damage  of  any,  and  that  it  was  ment,  not. 
executed  by  surprise,  and  without  notice,  and  that  notwithstanding  it  was  to  ^thataad. 
fthe  great  damage  of  the  former  market,  &c.     To  this  scire  facias  O.  B.  de- JJ*t*e  -!?" 
murred.     And  it  was  argued  by  his  counsel  that  this  patent  could  not  be  re-  void,  until  it 
pealed,  because  it  was  preceded  by  a  writ  of  ad  quod  damnum,  whereupon  it  has  been  an. 
was  found  to  be  nobodies  damage,  and  that  should  conclude  all,  or  at  least,  the  nulled»  sed 
king  could  not  bring  a  scire  facias  to  repeal  his  own  patent.  ?"*         1 

Per  Cur.    Where  a  patent  is  granted  to  the  prejudice  of  the  subject,  the    •-  7      J 
king,  of  right,  is  to  permit  him,  upon  his  petition,  to  use  his  name  for  the  re- 
peal of  it  in  a  scire  facias  of  the  king's  seal,  and  to  hinder  multiplicity  of  ac- 
tions upon  the  case,  for  such  action  will  lie  until  the  patent  be  declared  void* 

2nd.    Parties  to. 

*  And  where  the  assignee  of  certain  shares  in  a  patent  right  covenanted  that  he  had  full 
powers  to  convey,  and  that  he  had  not  by  any  means,  directly  or  indirectly,  forfeited  his  right 
over  the  same,  it  was  held,  that  the  generality  of  the  former  words  was  not  restrained  by  the 
latter. 

If  the  patentee  does  not  wish  to  part  wholly  with  his  patent,  he  may  grant  licences  to  per. 
sens  to  mse  it ;  and  it  would  appear,  in  the  event  of  an  infringement  of  the  patent  right,  that 
all  who  have  licences  may  obtain  actions  for  damages. 

The  interest  of  a  bankrupt  patentee  passes  to  his  assignees ;  so,  a  grant  obtained  by  an 
uncertificated  bankrupt ;  see  Hesse  v.  Stevenson,  3  B.  A  P.  557. 

t  It  has  been  contended  by  Lord  Thurlow,  in  ex  parte  CReily,  1  Ves.  jun.  129.  that  a 
patent  cannot  be  the  subject  of  a  trust;  but  Mr.  Godson,  in  his  Treatise  on  Patents,  seems 
to  consider  that  this  suggestion  could  not  be  supported,  and  refers  to  Arkwright's  patent,  2  B. 
ib  P.  44.  in  which  a  trust  was  declared,  and  no  objection  taken  with  reference  to  that  point. 

A  patent  may  be  the  subject  of  a  devise ;  and,  in  the  absence  of  a  will,  it  is  personal 
assets  in  the  hands  of  the  administrator ;  see  1  Ves.  jun.  118. 

}  Whether  the  act  of  the  defendants  really  an  infringement  of  the  grant  is  a  question  for 
the  jury ;  see  2  Hen.  Blac.  480.  In  Manton  v.  Manton,  Dav.  Pat.  Cas.  348.  the  alleged  in. 
fringement  consisted  m  making  a  perforation  m  the  hammer  of  a  gun,  in  a  direction  a  little  dill 
ferent  to  that  in  the  patent  articles ;  2  Hen.  Blac.  447 ;  and  the  article  being  in  a  different  form 
will  not  prevent  its  being  an  infringement ;  see  Bovill  v.  Moore,  Dav.  Pat.  Gas.  405.  Gibbs, 
J.  I  remember  that  that  was  the  expedient  used  by  a  man  in  Cornwall,  who  endeavoured  to 
pirate  the  steam  engine.  He  produced  an  engine,  which,  on  the  first  view  of  it,  had  not 
the  least  resemblance*  to  Boulton  and  Watt's.  Where  you  looked  for  the  head  you  found 
the  feet,  and  where  you  looked  for  die  feet  you  found  the  bead.  But  it  turned  out  that  he 
had  taken  the  principle  of  Boulton  and  Watt?  it  acted  as  well  one  way  as  the  other ;  but 
if  you  set  it  upright,  it  was  exactly  Boulton  and  Watt's  engine. 

If  there  are  some  articles  well  specified,  and  others  that  are  only  mentioned  in  the  spe- 
cification, without  any  intention  of  their  being  considered  as  perfect  instruments,  but  merely 
as  speculative  matter,  as«vras  done  by  Mr.  Watt  in  his  patent,  although  the  latter  cannot  be 
protected,  and  may  consequently  be  infringed  with  impunity,  yet  an  infringement  of  the 
former  parts  or  articles  cannot  be  excused.  » 

yThe  form  of  action  is  a  special  action  in  the  case. 
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If  the  pa- 
tent  has 
been  as* 
signed*  the 


The  plain- 
tiff, in  an  ac- 
tion for  in- 
fringing  a  m 
patent,  can- 
not change 
the  venue 
from  Mid- 
dlesex to 
any  other 
county. 

[239  ] 


Weak  v.  Bakkh.  T.  T.  1769.  2  Wib.  424. 
In  this  case  it  was  held,  that  if  the  patent  has  been  assigned,  the  assignee 
may  sue  alone,  or  he  and  the  patentee  may  join  in  the  action* 
assignee  may  sue  alone,  or  he  and  the  patentee  may  join  in  the  action. 

3d.  Pleadings.* 
Camkkon  v.  Gray.  H.  *  T.  1795.  K.  B.  6  T.  R.  363- 
Motion  to  change  the  venue  in  this  action,  which  was  for  infringing  the  plain- 
tiffs patent,  from  Middlesex  to  Northumberland,  onf the  common  affidavit  that 
the  cause  of  action  arose  in  the  latter  county ;  which  was  refused. 

Lord  Kenyon,  C.  J.     The  plaintiff  cannot  make  the  proper  and  necessary 
affidavit  that  the  cause  of  action  arose  wholly  in  Northumberland,  and  not  else- 
where, when  it  is  manifest  that  the  substratum  of  the  action,  namely  the  patent, 
is  at  Westminster. 
See  2  Cox,  235. 

4th.  Evidence.] 
btk.  New  trial.X 
Second,  In  equity.^ 

*  When  a  grant  by  letters-patent  is  pleaded,  it  ought  to  be  shown  under  what  seal  it  ie 
made,  see  2  Inst.  555 ;  i  Vent.  222 ;  9  Co.  Rep.  18 ;  and  therefore,  in  the  declaration  for 
an  infringement,  the  patent  must  be  stated  to  be  under  the  great  seal ;  see  Boulton  v.  Bell, 
2  H.  Blac.  463 ;  Dav.  Pat.  Cas.  162 ;  2  Chit.  PL  355 ;  8  Went.  PL  431.  A  profert  is  made 
of  the  letters-patent,  which  are  recited ;  but  oyer  of  them  is  never  allowed ;  see  Rex  v. 
Amery,  1  T.  R.  149 ;  1  Saund.  96.  a.  1 ;  because  they  are  matters  of  record.  The  usual 
plea  is  not  guilty ;  which,  putting  at  issue  the  whole  of  the  declaration,  forces  the  plaintiff 
to  support  the  grant  in  all  its  parts,  and  gives  the  defendant  the  greatest  latitude  for  evi. 
dence ;  see  2  Roll.  Abr.  191 ;  2  W.  Saund.  72.  p. 

tA  patentee  must  prove  the  novelty  of  every  part  of  that  to  which  his  patent  applies ;  see  per 
Gibbs,  C.  J.,  Manton  v.  Manton,  Davies,  340, 341.  Where  the  plaintiff,  having  a  patent  ma- 
chine, covenanted  with  the  defendant  that  he  should  use  one  in  the  manner  described  in  the 
specification,  in  consideration  of  which  the  defendant  covenanted  not  to  use  any  other,  it  was 
held  in  an  action  on  the  covenant,  that  the  defendant  was  not  estopped  by  his  covenaat  from 
pleading  in,bar  to  the  action,  that  the  invention  was  not  new,  or  that  the  patentee  was  not  the 
inventor,  but  that  he  might  thus  show  that  the  patent  was  void ;  and,  consequently,  that  he 
had  received  no  consideration ;  see  Hayne  v.  Maitby,  3  T.  R.  438.  But  where  a  patentee 
had  assigned  his  interest  in  a  patent,  and  afterwards,  in  violation  of  his  contract,  infringed 
the  assignee's  exclusive  right,  Lord  Kenyon  would  not  allow  him  to  set  up  as  a  defence  to  an 
action  by  the  assignee,  that  he  had  no  title  to  convey,  and  that  it  was  not  a  new  invention; 
see  Oldham  v.  Longmead,  cited  in  Hayne  v.  Maitby,  3  T.  R.  438.  The  question  generally 
arises  on  the  specification.  It  is  often  attempted  to  be  shown  that  it  was  the  intention  of 
the  patentee,  at  the  time  he  made  die  specification,  to  conceal  the  invention.  It  was  pro- 
ved that  Mr.  Arkwright  said  that  his  description  would  operate  as  a  specification,  but  that 
he  had  made  it  as  obscure  as  the  nature  of  the  subject  would  allow,  see  King  v.- Arkwright 
Printed  Case,  173 ;  Dav.  Pat.  Cas.  108 ;  and  also  that  he  had,  in  a  petition  to  the  House  of 
Commons,  admitted  that  he  had  not  properly  specified  how  the  machine  was  to  be  made,  on 
purpose  that  foreigners  might  not  use  it ;  Printed  Case,  176 ;  Dav.  Pat.  Cas.  115, 116.  A 
witness  may  be  asked  whether  the  invention  might  not,  with  ease,  have  been  clearly  de- 
scribed ;  and  whether  he  does  not  think  that  the  description  is  very  obscure  ;  Printed  Case, 
96.  To  prevent  the  miscarriage,  which  will  almost  always  take  place  in  the  endeavor  to 
prove  an  infringement  by  comparison  of  the  manufactures,  it  is  prudent  first  to  apply  to  a 
court  of  equity  to  appoint  persons  to  inspect  the  manufactures,  as  was  done  in  several  cases. 
The  validity  of  the  patent  may,  however,  be  questioned  upon  the  putting  and  reading  of  the 
specification.  If  they  do  not  support  each  other ;  if  the  description  in  the  latter  be  palpably 
at  variance  with  the  title  of  the  thing  claimed  by  the  former  instrument,  the  plaintiff  .must 
fait  la  Rex  v.  Wheeler,  2  Ba.  &  Aid.  345,  Abbot,  C.  J.,  did  not  leave  any  point  to  the  jury, 
because  he  conceived  that,  on  the  face  of  the  record,  it  was  clear  that  the  patent  was  void, 
whatever  evidenco  might  be  produced. 

t  A  rule  nisi  for  a  new  trial  was  refused  to  Mr.  Arkwright,  Printed  Case,  188;  Dav.  Pat. 
Cas.  142,  although  he  stated  in  his  affidavits  that  he  did  not  expect  the  originality  of  his  in- 
vention to  be  attacked ;  that  he  was  taken  by  surprise ;  and  that  on  a  future  case  he  would 
adduce  evidence  to  contradict  or  explain  the  evidence  against  him  ?  that  he  did  not  conceive 
that  the  point  that  some  of  the  articles  were  immaterial,  and  inserted  only  for  the  purpose  of 
<eausingjnisconceptions,  would  have  been  litigated. 

§  In-che  case  of  an  infringement,  the  patentee,  at  his  election,  may  either  proceed  at  law 
-or  in  equity.  He  files  a  bill  in  equity  for  an  account  of  the  profits  made  from  the  illegal  ate 
<of  the  invention,  on  which  he  may  obtain  an  injunction  to  restrain?  the  party  from  the  further 
use  of  it ;  see  Mitford's  Chancery  Pleadings,  124.  Where  there  has  been  a  length  of  exclu- 
sive enjoyment  under  a  patent,  the  court  will  great  an  injunction  in  the  first  instance,  without 


PAWNBROKERS.  1OT 

Xfl.  RELATIVE  TO  REPEALING  OR  CANCELLING  GRANT  OP.* 


Iftttag.    Sea  ante,  tit.  Advow*<m ;  Eeeleriariieal  Ptrtont.  [  840  J 

gtattJKr.     See  Pert,  tit.  Poor. 


J&mkttfctXBA      See  ante,  tit.  Bailment,  vol.  Hi.  p.  372. 

1.    Wauib  v.  Smith.  H.  T.  1822,  K.B.  1  D.&R.1;  8.C.5B.4     ^  pawnbro. 

A.  433.  ker  has  no 

Per  Cur.     The  39  and  40  Geo.  3.  c»  99.  does  not  vest  the  property  in  a  right  to  sell 
pledge  absolutely  to  ihe  pawnbroker  after  the  expiration  of  a  year  and  a  day,  nnredeem- 
but  only  gives  him  a  power  to  sell,  in  order  to  reimburse  himself  his  principal ed  Plea*c* 

previously  putting  the  party  to  establish  his  right  by  ail  action  at  law ;  but  it  is  otherwise 
where  the  patent  is  recent ;  see  Hill  t.  Thompson,  3  Meriv.  633.  In  order  to  obtain  an  in- 
junction, the  party  must  at  the  time  of  applying,  swear  to  his  belief  that  he  is  the  original. 
There  must  be  separate  bills  on  every  distinct  invasion  of  the  patent,  see  Dilly  v.  Doig,  2 
Tee.  jun.  486 ;  and  if  any  question  arises  on  the  validity  of  the  patent,  the  novelty  of  the  in. 
Tention,  or  sufficiency  of  the  specification,  it  is  uniformly  referred  to  a  court  of  law ;  and 
where  there  has  been  a  verdict  for  the  patentee,  subject  to  the  opinion  of  the  Court,  upon  a 
case  in  which  they  were  equally  divided,  the  patentee  must  bring  another  action,  though 
Chancery  will  impose  no  terms  on  him,  or  dissolve  an  injunction  formerly  granted  in  the 
mean  time ;  see  Bolton  v.  Bull,  3  Yes.  140.  So,  an  injunction  was  granted  alitor  possession 
under  a  patent,  till  the  right  could  be  tried,  though  the  validity  thereof  was  subject  to  con. 
siderable  doubt,  for  not  distinguishing,  in  the  specification,  the  improvements  from  the  ori. 
ginal  machine ;  see  Herman  v.  Playne,  14  Yes.  jun.  130 ;  but  where  the  patent  was  recent, 
an  injunction  was  dissolved,  with  liberty  to  plaintiff  to  bring  an  action  at  law  to  establish  his 
right,  whilst  the  defendants  were  to  keep  an  account  of  their  use  of  the  patent  right  in  the 
nean  time ;  and  when,  after  verdict  for  plaintiff,  an  application  was  made  to  revive  the  in. 
junction,  and  it  was  objected  that  defendant  intended  to  move  for  a  new  trial,  the  matter  was 
ordered  to  stand  over  till  that  result;  the  defendants  still  kept  their  account ;  see  Hill  v, 
Thompson,  3  Meriv.  631,  633. 

*  We  now  come  to  the  consideration  of  the  modes  in  which  patents  may  be  vacated ;  1st, 
By  demise  of  the  king.    At  common  law,  the  terms  for  which  patents  were  granted,  deter, 
mined  by  this  event ;  see  1  Chalm.  Op.  236.    But  now,  by  stat.  W.  III.,  and  Queen  Anne 
they  continue  for  six  months  after  it,  see  7  dt  8  W.  3.  c.  37 ;  1  Anne,  c.  8.  s.  3 ;  1  Chalm. 
Op.  237,  unless  suspended  by  his  successor ;  but  the  determination  of  one  patent  will  have 
no  such  effect  on  another  independent  of  it ;  see  1  Chalm.  Op.  237.    3ndly.  By  act  of  law, 
6c.    We  have  already  seen  that,  if  there  be  any  defect  in  either  the  patent  itself  or  the 
specification,  the  patent  may  be  avoided  by  showing  the  defect,  either  on  the  trial  of  the 
.  patentee's  right  at  law,  in  an  action  for  damages  for  infringement  of  the  patent,  or  in  answer 
to  his  suit  in  equity  for  an  account,  and  injunction  to  prevent  the  further  use  of  it.    But  it 
may  be  absolutely  vacated  by  a  writ  of  scire  facia*,  which  is,  in  this  case  an  original  writ 
issuing  out  of  the  Court  of  Chancery ;  see  6  Todd,  6  Edit.  1098.  n. ;  3  Lev.  339 ;  4  Inst.  88. 
Where  the  patent  is  recorded  at.  the  instance  of  any  private  person,  but  being  in  the  name  of 
the  king,  leave  to  issue  it  must  therefore  be  previously  obtained  from  the  Attorney  General ; 
see  3  Bla.  Com.  260,  361.    Such  a  writ  lies  in  four  cases :    1st.  When  the  king  grants  by 
several  letters-patent  one  and  the  same  thing  to  several  persons,  the  first  patentee  may  have 
a  scire  facias  to  repeal  the  second,  because  it  is  granted  to  the  prejudice  of  the  first ;  and 
the  king,  of  right,  permits  him,  on  petition,  to  use  bis  name  for  its  repeal ;  see  3  Yentris, 
344.    2dly.  Where  the  king  hath  unadvisedly  granted  any  thing  by  letters-patent  upon  a  false        " 
suggestion,  he  may,  by  his  prerogative,  repeal  his  own  grant  by  scire  facias.    A  patent  may 
be  said  to  be  obtained  by  false  suggestions,  if  it  is  to  the  prejudice  of  the  crown  or  commu- 
nity, or  hurtful  to  trade  by  raising  the  price  of  a  commodity,  or  in  any  other  way  contrary  to 
the  terms  of  the  stat.  31  Jac.  1.  c.  3  ;  see  3  Bla.  C.  360 ;  1  Davies,  33.    3rdly,  Where  the 
letters-patent  express  a  grant  which,  by  the  law  of  the  land,  the  king  cannot  make.    This 
may  be  either  against  the  common  or  statute  law,  for  granting  the  sole  use  of  any  known 
trade  or  art,  &c. ;  see  Davies,  433.    4thly.    Where  the  patentee  has  done  an  act  that 
amounts  to  a  forfeiture  of  the  grant ;  see  Dyer,  198 ;  3  Bla.  Com.  260 ;  for  a  grant  of  patent 
cannot  stand  if  released;  see  1  Yes.  jun.  118.    The  writ  having  been  issued  for  either  of 
these  causes,  the  patentee  appears  and  pleads ;  on  which  the  party  prosecuting  takes  issue 
on  such  legal  objections  as.  may  appear  to  the  patent,  see  Hardw.  17,  on  which  the  record 
of  the  proceedings  on  the  writ  is  made  up  in  Chancery ;  see  Davies,  433,  and  then  sent  to  a 
Court  of  law  to  be  tried  by  a  jury,  see  31  Jac.  1.  c.  3.  s.  3 ;  Hardw.  17,  who  decide  on  the 
facts  put  in  issue ;  and  upon  their  verdict  judgment  is  afterwards  entered  up  for  or  against 
the  patentee  accordingly ;  see  Rex  v.  Arkwright,  Bui.  N.  P.  7th.  edit.  76.  c. 

t  By  the  stamp  acts,  pawnbrokers  are  annually  to  take  out  a  licence  on  a  stamp.  By  stat. 
39  &  48  Geo.  3.  e.  99.  rates  of  profit  are  allowed  to  pawnbrokers,  and  regulations  are  made 
to  prevent  oppression  by  them;  via.  for  every  pledge  upon  which  they  shall  have  lent  net 
We4jafl  #*•  64*  one  halfpenny  is  allowed  at  interest,  &o»  for  any  tune  during  which  the 
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after  the  ex-  aIM]  interest ;  where,  therefore,  before  such  sale,  the  owner  tendered  the  prin* 
vearU°froma  c*Pa*  an<*  interest>  and  expenses  incurred,  on  refusal  to  return  them  by  the  pawn- 
the  time       broker,  he  is  entitled  to  recover  the  goods  in  trover. 

_  the  goods  were  pleged,  if  the  original  owner  tender  him  the  principal  and  interest  due. 

I  241  J  2.  Hex  v.  Beard.  T.  T.  1810.  K.  B.  12  East,  673. 

more  UitTr*  The  pawnbrokers'  act,  39  dt  40  Geo.  3.  c.  99.  having  enacted  that  they 
est  by  a  "  shall  and  may  take,  by  way  of  profit,  a  certain  rate  of  interest  on  pledges, 
pawnbroker  and  no  more,  the  taking  of  more  was  holden  an  offence  within  the  act,  cog- 
than  allow,  nizable  by  a  justice  of  peace  on  summary  information  within  the  26th  section, 
C  r  b£jLQei    w^'cn>   a^er  providing  specific   penalties  for   specific   offences,  says,  «•  that 

l.J    for  every  other  offence  against  this  act,  which  no  forfeiture  or  penalty  is 

an  offence    provided  or  imposed  on  any  particular  or  specific  offence  against  any  part 

cognizable  of  this  act,"  the  pawnbroker  offending  against  this  act  shall  forfeit  not  less 

by  informa-  than  40*.  nor  more  than  10/.,  in  the  discretion  of  the  justice. 
(ion. 

said  pledge  shall  remain  in  pawn,  not  exceeding  one  calendar  month ;  and  the  same  for  eve- 
ry month  afterwards,  including  the  current  month  in  which  such  pledge  shall  be  redeemed, 
although  such  month  shall  not  be  expired.    For  5s.,  one  penny ;  7*.  63.,  one  penny  haUpen. 
ny ;  10*.,  two-pence ;  12*.  6<f.,  two-pence  halfpenny ;  15*.,  three-pence ;  17*.  6£,  three- 
pence  halfpenny ;  1/.,  four-pence  ;  and  so  on  progressively  and  in  proportion  for  any  sum  not 
exceeding  40*. ;  and  for  any  intermediate  sum  between  2*.  6d.  and  40*.,  at  the  rate  of  four- 
pence  for  20*.    And  for  every  sum  exceeding  40*.  and  not  exceeding  42*.,  eight-pence ;  and 
for  every  sum  exceeding  43*.  and  not  exceeding   10/.,  at  the  rate  of  three-pence,  and  no 
more  for  the  loan  of  every  20*.  of  such  money  lent  by  the  calendar  month ;  and  so  in  pro- 
portion for  any  fractional  sum ;  s.  1.  3.     A  party  applying  for  the  redemption  of  goods  pawn- 
ed, within  seven  days  after  the  expiration  of  any  month,  may  redeem  them  without  paying 
anything  for  the  seven  days ;  and  applying  after  seven,  and  within  fourteen  days,  pays  the 
profit  for  one  month  and  a  half  of  another  month;  but  after  the  expiration  of  the  first  four- 
teen  day,  the  pawnbroker  may  take  for  the  whole  month ;  s.  5.     Entries  to  be  made,  and 
duplicates  given  ;  s.  6,  7.    Any  person  fraudulently  pawning  the  goods  of  another,  and  con- 
victed before  a  justice,  shall  forfeit  from  52.  to  20*.,  and  also  the  value  of  the  goods  pawned, 
which  is  to  be  ascertained  by  the  justice  ;  and  on. failure  of  payment,  may  be  committed  to 
she  House  of  Correction  for  not  more  than  three  months,  and  be  publicly  whipped  :  the  for- 
feitures, when  paid,  to  be  applied  towards  making  satisfaction  to  the  party  injured,  and  de- 
N       fraying  the  costs ;  the  surplus,  if  any,  to  the  poor  of  the  parish ;  s.  €.     Any  person,  counter- 
feiting or  altering  a  duplicate,  may  be  seized  and  taken  before  a  justice,  who  is  to  commit 
the  party  to  the  House  of  Correction,  for  not  more  than  three  months  nor  less  than  one ;  s.  9. 
If  any  person  shall  offer  to  pawn  any  goods,  refusing  to  give  a  satisfactory  account  of  him. 
«elf  and  the  goods,  or  if  there  shall  be  a  reason  to  suspect  that  such  goods  are  stolen,  or  if 
any  person  not  entitled  shall  attempt  to  redeem  goods  pawned,  he  may  be  taken  before  a 
justice,  who  shall  commit  him  for  his  farther  examination ;  and  if  it  appears  that  the  goods 
were  stolen  or  illegally  obtained,  or  that  the  person  offering  to  redeem  the  same  has  no  title 
or  pretence  to  them,  the  justice  is  to  commit  him,  to  be  dealt  with  according  to  law,  where 
the  nature  of  the  offence  shall  authorize  such  commitment  by  any  other  law,   or  otherwise, 
for  not  more  than  three  months;  s.  10.     Persons  buying  or  taking  in  pledge  unfinished 
goods,  or  any  linen,  &c.  entrusted  to  be  washed,  shall  forfeit  double  the  sum  lent,  and  re- 
etore  the  goods';  s.  11.    A  justice  may  grant  a  search  warrant ;  in  executing  which,  a  peace 
officer  may  break  open  doors,  and  the  goods,  if  found,  shall  be  restored  to  the  owner;  8. 13, 
13.     Pawnbrokers  refusing  to  deliver  up  goods  pledged  within  one  year,  on  tender  of  money 
lent  and  interest,  on  conviction,  a  justice  is  empowered  to  commit  the  offender  till  the  goods 
be  delivered  up  or  reasonable  satisfaction  made  ;  s.  14.    Persons  producing  notes,  are  to  be 
deemed  owners,  unless  on  notice  to  the  contrary  from  the  real  owner ;  s.  15.    Duplicates 
being  lost,  the  owners,  on  oath  before  a  justice,  shall  be  entitled  to  others  from  the  pawn- 
broker ;  8.  15.    Goods  to  be  sold  by  public  auction  after  the  expiration  of  one  year,  being 
exposed  to  public  view,  and  catalogues  thereof  published,  and  two  advertisements  of  sale 
by  the  pawnbroker,  to  be  inserted  in  some  newspaper,  two  days  at  least  before  the  first  day's 
sale,  under  penalty  of  101.  to  40s.  to  the  owner ;  s.  17.     Pictures,  prints,  books,  statues,  Ac. 
shall  be  sold  only  four  times  in  a  year ;  s.  18.    Pawnbrokers  reoeiving  notice  from  the  own- 
ers of  goods  before  the  expiration  of  a  year,  shall  not  dispose  of  them  until  after  the  expi- 
ration of  three  months  from  the  end  of  the  said  year  ;  s.  19.     Pawnbrokers  to  enter  an  ac- 
count of  sales  in  their  books  of  all  goods  pawned  for  upwards  of  10*. ;  and  in  case  of  any 
overplus  by  the  sale,  upon  demand  within  three  years,  it  shall  be  paid  to  the  owner,  the  ne- 
cessary costs,  principal  and  interest,  being  deducted.    Persons  possessing  duplicates,  enti- 
tled to  the  inspecting  of  the  book ;  and  in  case  the  goods  shall  have  sold  for  more  than  the 
sum  entered,  or  the  further  eniries  not  made,  or  the  surplus  is  refused  to  be  paid,  the  offen- 
der shall  forfeit  102.  and  treble  the  sum  lent,  to  be  levied  by  distress ;  s.  20.    Pawnbrokers 
shall  not  purchase  goods  whilst  in  their  custody,  or  suffer  them  to  be  redeemed  for  that  pur- 
pose ;  nor  lend  money  to  any  person  appearing  to  be  under  twelve  years  of  age,  or  intoxica- 
ted ;  or  purchase  duplicates  of  other  pawnbrokers ;  or  buy  any  goods  before  eight  in  the 
forenoon  and  after  seven  in  the  evening ;  nor  receive  any  goods  in  pawn,  before  eight  in  the 
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3.  Da  via  v.  Morrison,  E.  T.  1702,  K.  B.  LofflL  187.  Thepawn- 

Per  Cur.    Trover  lies  against  a  pawnbroker  for  plate  which  the  prisoner  j*  K°°&* 
bad  taken  from  a  man  who,  at  the  time,  produced  a  receipt  for  the  price  C£[J^ \e 
be  had  obtained  by  fraudulently  giving  a  draft,  which  was  of  no  value,  where  property  in 
the  thief  was  indicted  by  the  person  from  whom  he  obtained  the  goods,  and  them  as 
convicted  upon  the  production  of  the  goods  by  the  pawnbroker  ;  upon  which  a8*inf8t  tte 
the  defendant  took  and  detained  the*platet  the  case  not  falling  within  the  sta-  nehtful 
tote  of  James. 

4.  Stone  v.  Longwood.  M.  T.  1725.  K.  B.  Stra.  661.  In  ^over 

The  plaintiff  was  captain  of  a  ship,  and  the  defendant  owner;  the  plaintiff  tbe  defend, 
brought  over  a  small  parcel  of  elephants'  teeth  on  his  own  account,  and  a  ant  cannot 
large  parcel  for  the  defendant,  who  entered  the  whole  at  the  Custom-house,  justify  de- 
paid  the  duty,  and  had  the  whole  delivered  out  to  him  ;  and  not  re-delivering  "^J^J}}6 
to  the  captain  his  parcel,  an  action  of  trover  was  brought.     And  it  was  insisted  ^oney  laid 
for  the  defendant  that  the  plaintiff  should  show  a  tender  of  the  duty,  otherwise  out  on  them 
the  goods  were  in  the  nature  of  a  pledge,  and  he  was  not  bound  to  deliver  is  paid, 
tbem;  but  the  Chief  Justice  said,  that  would  not  justify  the  defendant  in  keep-    [  243  ] 
ing  them,  for  be  had  his  action  for  the  money ;  and  if  he  would  show  what 
the  duty  came  to,  it  might  be  deducted  in  damages  :  which  was  done  accor- 
dingly. 

See  ante,  tit.  Bailment. 
5.  Akon.  M.  T.  1700.  K.  B.  12  Mod.  564  ;  S.  C.  Holt,  461  ;   1  Vent.  179.  A  man  may 

Per  Cur.     If  one  pawn  goods  to  A.  for  such  a  sum,  A.  may  have  debt  for  -™H?a!51 
toe  money,  notwithstanding  his  having  a  pawn, 
for  money  due  to  him,  notwithstanding  his  having  a  pawn.* 
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I.  OF  THE  PARTIES   BETWEEN  WHOM   A  RIGHT   TO   RE- 

CEIVE PAYMENT,  OR  A  LIABILITY  TO  PAY,  MAY  BE 
CREATED.  See  tits,  referred  to  «*fe,  tit.  Debtor  and  Creditor, 
vol.  vii.  p.  526. 

II.  OF  THE  MODE  OF  CREATING  A  RIGHT  TO  RECEIVE 

PAYMENT,  OR  A  LIABILITY  TO  PAY,    See   tits,  referred 
to  ante,  tit.  Debtor  and  Creditor,  vol.  vii.  p.  528. 

forenoon  or  after  eight  at  night,  between  Michaelmas  and  Lady-day,  and  before  seven  o'clock 
in  the  forenoon  and  after  nine  at  night,  during  the  remainder  of  the  year,  except  till  eleven 
o'clock  on  the  evenings  of  Saturday,  and  that  preceding  Good  Friday  and  Christmas  Day. 
Pawnbrokers  are  to  place  in  their  shops  a  table  of  rates  allowed  by  this  act.  Pawnbrokers* 
christian  and  surnames,  and  business,  to  be  written  over  the  door,  under  a  penalty  of  10/. 
half  to  the  informer  and  half  to  the  poor.  Pawnbrokers  having  sold  goods  illegally,  or  ha- 
ying embezzled  or  injured  goods,  justices  may  award  reasonable  satisfaction  to  the  owner, 
in  case  the  same  shall  not  amount  to  the  principal  and  profit ;  or,  if  it  does,  the  goods  shall 
be  delivered  to  the  owner  without  paying  anything,  under  a  penalty  of  10/.  Pawnbrokers  to 
produce  their  books  before  any  justices,  if  required,  on  penalty  of  10/.  to  5/.  Penalty  on 
pawnbrokers  neglecting  to  make  entry,  10/.  and  for  every  offence  against  this  act,  where  no 
penalty  is  provided,  40s.  to  10/.  half  to  the  informer,  the  remainder  to  the  poor.  Complaint 
ahall,  in  all  cases,  be  made  within  12  months.  No  person  convicted  of  a  fraud  or  felony* 
nay  be  an  informer  under  this  act.  Churchwardens  to  prosecute  for  every  offence  at  the 
expense  of  the  parish,  on  notice  from  a  justice.  This  act  does  not  extend  to  persons  lend- 
ing  money  upon  goods  at  5  per  cent,  interest.  This  act  to  extend  to  the  executors,  &c.Mof 
pawnbrokers  and  pawners.  The  form  of  conviction  is  settled  by  s.  3.  and  an  appeal  given 
to  the  quarter  sessions.  A  pawnbroker  received  a  parcel  of  goods  on  one  day,  and  on  that 
and  several  subsequent  days  he  advanced  sums  of  money,  each  not  exceeding  10/.  as  on  dif- 
ferent parte  of  a  parcel,  and  received  pawnbroker's  interest  of  three-pence  in  the  pound  per 
month  on  those  sums.  Held,  that  it  was  a  question  for  the  jury,  whether  this  really  was  ono 
transaction,  and  a  mere  contrivance  for  obtaining  the  higher  interest  on  the  whole  sum, 
in  which  case  it  is  void,  or  whether  the  advances  were  really  distinct  ?  Cowie  v.  Harrison, 
see  1  M.  <k  M.  141. 

*  Goods  pawned  are  not  liable  to  an  execution  until  the  pawnee  is  paid ;  see  Coggs  v« 
Bernard,  Holt,  528,  529.  The  death  of  the  pawnee  docs  not  prevent  the  redemption,  see 
Ratciiff  v.  Davies,  Yelv.  178 ;  but  the  executor  of  him  who  pawned  cannot  redeem ; 
Yelv.  178.  Upon  a  pledge  of  personal  things,  if  the  pledger  does  not  redeem  them  on  the 
day,  the  pawnee  may  sell  them,  without  a  decree  to  foreclose;  see  iiockwood  v.  Ewer,  9 
Hod.  278.  A.  gives  B.  a  mortgage  to  receive  the  money  due  upon  it,  B.  pawns  it,  and  A* 
bri  ngs  his  bill ;  and  held  to  be  a  proper  remedy,  though  it  was  urged,  that  an  action  of  trover 
w  ould  lie  as  in  the  case  of  plate  pawned  by  a  servant ;  see  Jackson  v.  Butler,  9  Mod.  797. 
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III.  OP  THE  TIME   AND   MODE  IN   WHICH   A  LfiGAJL,   iaI'. 
MENT  MAY  BE  MADE. 

OF  THE   TIMS   OF  PAYMENT,  p.    244. 
MODE  OF   PAYMENT. 

1st.  With  reference  to  the  amount,  p.  244.  2*4.  With  reference  to  ike 
value  of  the  money,  p.  244.  3rd.  With  reference  to  the  thing  given  in  jmjt- 
ment.  See  tits.  Bills  of  exchange  and  ^Promissory  Notes ;  Bonds.  4tL 
With  reference  to  by  and  to  whom  a  payment  may  be  made,  (a)  In  general, 
p.  245.  (b)  In  particular.  See  tits.  Baron  and  Feme ;  Principal  and  Agent. 
5th.  With  reference  to  the  duty  of  the  payer  to  seek  the  payee,  p.  246. 
6th.  With  reference  to  the  transmitting  money  by  the  post,  p.  246. 
[  244  ]  IV.  OP  THE  APPROPRIATION  OF  PAYMENTS  WHERE  THERE 

ARE  DISTINCT  AND  SEPARATE  ACCOUNTS,  p.  246. 
V.  OF  THE  TENDER  OF  PAYMENT.     See  post,  tit  Tender. 
VI.    OF    PAYMENTS   ONCE   MADE   BEING    RECOVERABLE 

BACK,     See  ante,  tit.  Money  Had  and  Received. 
VII.  APPLICATION  OF  PAYMENT,  p.  249. 
VIII.  OF  PLEADING  PAYMENT,  p.  249. 
XI.  OF  EVIDENCE  OF  PAYMENT. 

A)  Of  presumption.  See  ante,  tit.  Bond,  vol.  iv.  p.  639. 
Of  actual  evidence  of.    See  post,  tit.  Receipt. 


$ 


in.  OF  THE  TIME  AND  MODE  IN  WHICH  A  LEGAL  PAYMENT 
MAY  BE  MADE. 
(A)  Of  the  time  of  payment.*     (See  ante  tits.  Bills  of  Exchange  and  Pro- 
missory Notes.  Bond ;  post,  tit.  Rent 
*  (B)  Of  the  mode  of  payment. 

1st.  With  reference  to  the  amount.]     2nd.  With  reference  to  the  value  of 
[  245  ]    the  money. J     4th.  With  reference  to  by  and  to  whom  a  payment  may  be  made, 
(a)  In  general.^ 

*  Payment  before  the  day  is  as  valid  as  payment  at  the  day ;  see  Holmes  v.  Broket,  Cro. 
Jac.  434 ;  sed  vide  4  Leon.  4 ;  see  ante,  vol.  iv.  p.  639. 

t  The  subject  has  already  been  examined  and  illustrated  under  tit.  Composition  with 
Creditors :  from  the  cases  there  collected,  it  may  be  safely  inferred,  that  the  payment  of 
part  of  a  debt  is  no  legal  satisfaction  of  the  remainder,  although  the  creditor  agree  to  receive 
the  sum  in  full  discharge  of,  and  give  a  receipt  for,  the  whole  demand  ;  see  Stra.  436;  5 
East,  232 ;  4  B.  &  C.  513,  Lewis  v.  Jones  ;  6  D.  &  R.  576 ;  S.  C.  As  to  pleading  part  pay- 
ment, see  2  B.  &  C.  477,  482 ;  3  D.  &  R.  647,  650  ;  S.  C. ;  4  B.  &  C.  506,  Scratton  v. 
Brown ;  6  D.  &  R.  536 ;  S.  C.  The  payment  of  part  before  the  day,  or  in  a  particular  man. 
ner,  not  provided  for  by  the  original  agreement,  but  which  is  more  advantageous  to  the 
creditor,  may,  however,  it  should  seem,  amount  in  some  cases  to  a  satisfaction  of  the  whole 
debt,  if  so  agreed ;  see  Co.  Lit.  212.  b. ;  5  Co.  117 ;  2  Lev.  81 ;  2  Roll.  R.  96 ;  5  East,  232, 
233 ;  2  B.  &  C.  482 ;  3D.&R.  649.  S.  C.  And  there  can  be  no  doubt,  that  if  a  stranger, 
out  of  his  own  monies  pay  a  creditor  part  of  his  demand,  under  an  express  agreement  that 
it  shall  be  received  in  full  satisfaction  of  all  claim  on  the  debtor,  the  creditor  cannot  after 
wards  maintain  an  action  for  the  remainder  of  his  demand,  as  this  would  be  a  fraud  on  the 
third  person,  who  discharged  part  of  the  debt  under  the  impression  that  he  thereby  released 
the  debtor  from  the  residue  ;  4  B.  &  C.  506,  514;  Lewis  v.  Jones,  6D.  &R.  576 ;  S.  C. 

t  If  money  is  to  be  paid  by  reason  of  a  contract,  the  terms  shall  be  understood  and  accepted, 
according  to  their  import  where  it  is  to  be  received  ;  that  is,  it  shall  be  paid  in  currency 
there  ;  and  therefore,  if  a  contract  be  made  in  London  to  pay  a  given  sum  of  money,  as  1002. 
at  Dublin,  the  contract  will  be  performed  by  a  tender  of  100/.  Irish  currency ;  for  consuetude 
et  statu* loci  in  quern  eft  deetinata  eolutio  respicienda  sunt ;  see  Davis,  28;  Kearney  v. 
King,  2  B.  &  A.  301.  So,  if  money  arising  out  of  an  Irish  estate  be  made  payable  in  Eng- 
land, it  seems  that  it  must  be  paid  in  English  money  ;  see  2  P.  Wms.  88 ;  Ibid.  696 ;  Sir 
John  Champant  v.  Ld.  Ranelagh,  Prec.  Chan.  128 ;  Brice  v.  East  India  Company,  1  P. 
•  Wms.  396. 
1  §  Payment  of  the  treasurer  of  a  society  is  payment  to  the  society ;  Rex  v.  Bishop  of  Ches- 

ter, 1  Ld.  Raym.  299.  If  one  of  several  plaintiffs,  or  a  nominal  plaintiff  suing  for  another 
person  beneficially  interested,  fraudulently  and  by  collusion  with  the  defendant  give  him  a 
receipt  for  the  debt,  and  yet  no  money  pass  between  them,  the  Court  will,  on  application, 
preclude  the  defendant  from  availing  himself  of  such  a  receipt ;  see  Tidd,  7th  Ed.  705., 
8th  Ed.  730,  731 ;  1  Chitty's  Rep.  321 ;  1  Camp.  392  ;  and  if  one  of  two  plaintiffs  fraudu- 
lently give  a  receipt  without  consideration,  this  shall  not,  even  upon  the  trial,  affect  hfs  co- 
plaintiff;  3  B.  &  C.  421 ;  5  D.  &  R.  290;  S.  C.    Payment  to  the  plaintiff's  attorney  is  as 
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1.  Anon.  T.  T.  1703.  K.  B.  2  Ld.  Raym.  898. 

Debt  on  bond,  conditioned  to  pay  A.,  or  his  assigns.     It  was  objected  to  Payment  to 
the  breach  in  the  declaration,  that  it  did  not  allege  that  the  defendant  had  assigns  is 
not  paid  to  the  plaintiff's  assigns  ;  but  the  Court  overruled  the  objection,  and  Payment  to 
decided  that  payment  to  the  plaintiff's  assigns  was  the  same  as  payment  to the  party* 
the  plaintiff  himself. 

2.  Taylor  v.  Behon.  T.  T.  1676.  K.  B.  2  Lev.  203.  But  pty- 

Debt  upon  a  judgment.     The  defendant  pleads  that  he  was  taken  upon  a  mem  to  the 
capias  and  committed  to  the  Marshal  of  this  court,  and  that  he  had  paid  the  gaoler  on  a 
money  to  him  in  satisfaction  of  the  judgment.     Upon  demurrer  adjudged  no  Jud8ment 
plea,  for  the  marshal  is  not  to  receive  the  debt,  but  only  to  detain  the  defend-  *£*  "no*" 
ant  in  prison  until  he  hath  paid  it  to  the  plaintiff ;  but  payment  to  the  sher-  discharge, 
iff  upon  h.  fieri  facias  is  a  good  plea  for  he  hath  thereby  an  authority  to  levy  though  pay- 
the  debt ;  though  payment  to  the  sheriff  upon  a  capias  ad  satisfaciendum  is  ment  to  the 
perhaps  no  plea.  *?£a\* 

bth.  With  reference  to  the  duty  of  the  payer  to  seek  the  payee.*    ^•jfafoi** 
With  reference  to  transmitting  money  by  the  post.  u^ 

Warwick  v.  Noakes.    1791.  N.  P.  Peake,  67. 

Per  Lord  Kenyan.     If  a  debtor  is  directed  by  his  creditor  to  remit  money  Where  a 
by  the  post,  or  if  that  be  the  usual  mode  of  remitting  money,  and  the  remit-  creditor  di- 
tance  be  lost,  the  creditor  must  sustain  the  loss.  recte  *** 

debtor  to  remit  him  by  post  the  money  due  to  him,  or  where  it  is  the  usual  way  of  paying 
such  debt,  if  the  money  be  lost,  the  debtor  will  be  discharged.! 

IV.  OF  THE  APPROPRIATION  OF  PAYMENTS  WHERE  THERE 
ARE  DISTINCT  AND  SEPARATE  ACCOUNTS. 
Goddard  v.  Cox,  T.  T.  1742.  K.  B.  2  Stra.  1194.  B  loss  v.  Cutting, 
Sum.  Ass.  1730,  Id.  Bosanquet  v.  Wray.  E.  T.  1816,  C.  P.  6  Taunt. 
597.  Kikbf  v.  Duke  of  Marlborough.  M.  T.  1813.  K.  B.  2  M.  &,  S. 
18.  Peters  v.  Anderson.  E.  T.  1814.  C.  P,  5  Taunt.  596;  S.  C.  1 
Marsh.  238.  Hall  v.  Wood.  H.  T.  1785.  Cited  14  East,  243.  Clay- 
ton's case.  1  Merv.  572.  Bodenham  v.  Purchas.  M.  T.  1819.  K.  B.  2 
B.  &,  A.  39.  Campbell  v.  Hodgson;  T.  T.  1819.  N.  P.  Gow,  N.  P.  C 
74.  Brooke  v.  Enderby.  T.  T.  1820.  C.  P.  2  B.  &  B.  70. 

S.  O.  was  indebted  to  the  plaintiff  for  coals.     He  died,  and  made-  his  wife      J?6™^ 
executrix  ;  she  continued  to  deal  with  the  plaintiff,  and  received  coals  on  her  Several 
own  account ;  then  she  married  the  defendant,  who  also  received  coals  on  his  debts,  and 
own  account,  and  made  several  payments,  generally  upon  account.     These  not  one  en- 
payments,  if  applied  to  the  debt   from  the  executrix  and  her  debt  whilst  a  wid-tir®  account 
ow,  cleared  both  those  accounts,  and  the  present  action  was  against  the  de-  money^ge- 
fendant  only  for  what  was  delivered  in  his  time.     And  the  question  was,  who  nerally  to 
had  the  right  of  applying  these  payments,  there  being  no  direction  from  the  the  credit- 
defendant. 

effectual  as  payment  to  the  plaintiff  himself ;  1  Esp.  115 ;  1  Blac.  Rep.  85.  So  is  payment  to 
an  agent  in  the  ordinary  course  of  business,  although  known  to  be  an  agent,  if  such  payment 
be  made  before  the  countermand  of  the  principal ;  1  Campb.  444 ;  Cowp.  251 ;  11  East,  36 ; 

2  Camp.  24.  But  an  agent  cannot  receive  a  bill  of  discharge  unless  authorised  so  to  do  ; 
2"Ld.  Raym.  728 ;  Salk.  442.  A  creditor  may  discharge  his  debtor  by  taking  the  security  of 
the  agent  of  the  latter,  and  giving  him  a  receipt,  and  inducing  the  principal  (the  debtor)  to 
treat  the  demand  as  satisfied,  whereby  he  is  injured,  by  dealing  differently  with  his  agent : 

3  East,  147. 

*  Where  a  party  is  bound  to  pay  a  sum  of  money,  he  is  bound  to  seek  the  payee  and  pay 
it,  if  he  can  find  him,  and  the  mere  readiness  to  nay  is  not  sufficient ;  see  Crawley  v.  Hilla- 
ry, 2  M.  &  S.  120  ;  Co.  Lit.  340  ;  Saward  v.  Palmer,  2  Moore,  276  ;  for  it  is  a  general  rule, 
that  the  person  to  be  discharged  is  bound  to  do  the  act  which  is  to  discharge  him,  and  not 
the  other  party,  unless  in  the  case  of  rent,  in  which  it  suffices,  if  the  tenant  be  ready  to  pay 
on  the  land  on  the  day  of  payment ;  see  Bac.  Abr.  Rent. 

t  Bat  where  the  defendant,  in  discharge  of  a  debt  which  he  owed  to  the  plaintiff,  delivered 
a  letter  containing  the  bills  which  were  lost  to  a  bellman  in  the  street,  it  was  decided  that 
he  was  not  discharged  from  a  liability  to  pay  the  debt,  because  it  was  incumbent  on  him  to 
have  delivered  the  letter  at  the  General  Post-Office,  or  at  least  a  receiving  house  appointed 
by  that  office  ;  Hawkins  v.  Rutt,  abridged  ante,  vol.  iv.  p.  243 ;  see  Parker  v.  Gordon,  7  East, 
385. 
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or,  without  The  Chief  Justice  held,  that  thereby  it  devolved  to  the  plaintiff.  And  the 
directing  defendant  being,  by  the  marriage,  equally  a  debtor  for  what  his  wife  received 
b/appUed  ^urn  so^9  as  ^or  wnat  was' after ;  the  plaintiff  might  apply  the  money  receiv- 
in  satisfac-  ed  to  discharge  the  wife's  own  debt ;  but,  as  to  the  demand  against  her  as 
tion  of  one  executrix,  the  validity  of  which  depended  on  the  question  of  assets,  and  man- 
of  the  debts  ner  0f  administering  them,  he  was  of  opinion  the  plaintiff  could  not  apply 

lar^h^cre- anv  °^ tne  inoniey  Pa,<*  W  tne  defendant  to  the  discharge  of  that  demand.  A 
ditor  may  case  was  mentioned  to  have  been  before  the  Chief  Justice  at  Suffolk  assizes, 
apply  it  in  in  1730,  between  Blass  and  Cutting,  where  the  defendant  owed  money  on 
discharge  of  two  bonds,  and  paid  money  on  account,  but  gave  no  directions , to  which  he 
Sh y  d  "bta^h  wou^  nave  it  applied ;  and  upon  a  case  reserved,  it  was  determined  that 
may  think    the  plaintiff  had  the  election. 

[  247  ]  2.  Ploker  v.  Long.  H.  T.  1816.  N.  P    1  Stark.  163. 

fit;  and  this      EUenborough,  C.  J*     A  payment  by  the  obligor  of  a  bond  to  the  obligee, 
even  to  the  to  whom  the  obligor  is  also  otherwise  indebted,  cannot,  without  some  cir- 
prejudice  of  cumstances  to  show  that  it  was  intended  to  be  made,  be  considered  as  paid 
wa^ureV in  discharge  of  the  surety, 
for  one  of        See  Plomer  v.  Long,  1  Stark.  153. 

the  debts;    3.  Nbwmarch  v.  Clay.  T.  T.   1811.   K.  B.    14  East,  239.  Marrtatts  v. 
White.  E.  T.    1817.  N.  P.  2  Stark.   101.     Birch  v.  Trrbutt  E.  T. 
1817.  N.  P,  2  Id.  74. 
Unless  In  this  case  the  plaintiffs  had  dealt  for  a  long  time  with  two  partners,  not 

there  » .any  knowing  that  they  had  a  third  partner  during  part  of  the  time,  and  furnished 
ing omof  them  w'tn  goods*  and  received  payments  on  account  generally ;  and  previ- 
the  circum-  ous  to  the  time  when  the  secret  tri partnership  was  dissolved,  goods  had  been 
stances  of  furnished,  to  cover  which  bills  had  been  paid  to  the  plaintiffs  by  the  two  os- 
the  transac-  tensible  partners,  which  were  dishonored  after  the  secret  dissolution  of  the 
that  the  par-  ^partnership,  ana*  then  other  goods  were  furnished  as  before ;  yet,  as  the 
ty  paying  dishonored  bills  were  afterwards  delivered  up  by  the  plaintiffs  upon  the  re- 
the  money  ceipt  of  the  subsequent  good  bills  which  latter  were  more  than  sufficient 
intended  it  to  cover  the  debts  of  the  tripartnership,  though  not  to  cover,  in  addition, 
ed  to  soar  tne  S00^8  furnished  after  the  dissolution  of  it,  the  Court  held,  that  such  de- 
ticulajr  '  livering  up  of  the  old  dishonored  bills,  upon  receipt  of  the  new  good  bills, 
debt.*  was  evidence  of  a  particular  appropriation  of  such  new  bills  in  payment  and 

discharge  of  the  old  debt;   of  which  the  secret  third  partner  might   avail 

himself  in  an  action    on  the   case  for  goods   sold  and    delivered,   brought 

against  him  jointly  with  the  other  two  partners. 

4.  Peters  v.  Anderson.  E.  T.  1814.  C.  P.  6  Taunt.  697 ;  S.  C.  1  Marsh. 

238. 
A.  covenant  with  B.  for  certain  wages   for  three  years,   at  the  end    of 
of  the  debts  which  time  a  balance  remains  due  to  him  from  B.     A.  then  enters  into  a 
be  due  on  a  fresh  contract,  not  under  seal,  to  serve  B.  at  increased  wages  ;  and,  at  the 
bond  oroth-  end  of  three  years  more,  it  appears  that  he  has  received,  at  different  times, 
ty  ^and'  the  snxn8  more  than  sufficient  to  cover  the  balance  due  on  the  former  contract, 
other  be      The  Court  held,  that  the  last-mentioned  sums  having  been  paid  generally, 
due  on  a      without  specifying  on  what  account,  A.  had  a  right  to  apply  them  to  the  satis- 
contract,      faction  of  the  simple  contract  debt. 
[  248  ]    6,  Meooot  v,  Wilson.  H.  T.  1695.  K.  B.  1  Ld.  Raym.  286.  S.  P.  Goddahc 

v.  Cox.  Abridged  ante,  246. 

*  And  in  an  account  with  bankers,  the  payments,  advances,  and  receipts  on  each  side  are 
to  be  considered  as  applicable  in  reduction  of  the  earliest  part  of  the  account;  see  Clayton's 
case,  1  Meriv.  585. 608;  Brooks  v.  Enderly,  2  B.  &  B.  70 ;  2  Bridgm.  In.  586,  7 ;  2  Id.  tit. 
Trade  ;  Bodenham  v.  Purchas,  2  B.  &  A.  39  ;  Birch  v.  Tebbert,  2  Stark.  74 ;  Welsh  v.  Seak- 
um,  1  Stark.  474 ;  2  Esp.  Rep.  666.  And  where  bankers  discounted  for  a  drawer  a  bill  ac- 
cepted for  his  accommodation,  and  after  it  was  dishonored  were  informed  of  the  fact,  and 
requested  by  the  drawer  not  to  apply  to  the  acceptor,  and  afterwards  the  drawer's  account 
with  them  was  in  his  favor ;  it  was  decided  that  the  balance  being  thus  turned  in  his  favor, 
the  bill  was  to  be  considered  as  satisfied,  although  afterwards  the  drawer  became  insolvent, 
and  was  much  indebted  in  subsequent  advances ;  see  Marsh  v.  Houlditch,  Chitty  on  Bills. 
6  Edit.  289.  n.  a. 


And  the 
same  rules 
apply,  al- 
though one 
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Per  HoU9  C.  J«    If  A.,  bein^  a  trader,  and  afterwards  becomes  indebted  But  there 
to  B.  in   1002.  more,  and  afterwards  A.  pays  B.  10Q2.,  not  expressing  upon  arecafle8ln 
what  account ;  since  so  much  in  quantity  is  paid  to  B.  as  was  due  to  him  ^nicn»  al- 
frora  A.  when  A.  was  capable  of  being  a  bankrupt,  it  would  be  too  rigor-  parent  b 
ous  to  admit  B.   to  sue  a  commission  of  bankrupt  for  the  old  debt  of  1002.  general, 
But  to  this  point  he  said  that  he  would  not  give  an  absolute  opinion.  the  creditor 

Holt,  C.   J.,  said,  this  was  not  contradicted  by  any  of  the  other  judges.      }s  not  aJ- 
See  Peake,  64;  6   Taunt.  602;  1    Stark.  153.  n;  6   Ves.  jun.  94.         T^11, 
eetpt  of  the  money  to  which  account  he  pleases.*  J1  e       re> 

6.   Bodenham  v.  Pukchas.   M.  T.    1818.   K.  B.  2  B.  &  A.  39,  The  doc 

A  bond  was  given  to  the  several  persons  constituting  the  firm  of  a  bank-  trine  of 
ing  house,  conditioned  for  the  re-payment  of  the  balance  of  an  account,  and  election  or 
of  such  further  sums  as  the  bankers  might  advance  to  the  obligors.     One  of  a.ppro.bft* 
the  partners  died,  and  a  new  partner  was  taken  into  the  firm.     Advances  JJJJ1  aJJJJ 
were  afterwards  made  by  the  bankers,  and  payments   made  to  them  on  ac-  where  there 
count  by  the  obligor  ;  the  latter  was  credited  by  the  new  firm  with  the  sever-  are  not  dis- 
al  payments,  and  charged  with  the  original  debt,  and  subsequent  advances, tmctac* 
as  constituting  items  in  one  entire  account,  and  the  balance  due  at  the  time  co/inta»  °r» 
of  the  partner's  death  considerably  reduced,  and  that  reduced  balance,  by  or- ard  separate 
der  of  the  obligor,  was  transferred  by  the  bankers  to  the  account  of  another  accounts, 
customer,  who,  with  his  assent,  was  charged  with  the  then  debt.     The  obli-  "»d  treated 
gor  so  charged  having  become  insolvent,  the  surviving  partners  of  the  origin-  a8r0^ ^\ 
al  firm  brought  their  action  upon  the  bond.     It  was  held  that,  as  they  had  X  J 

not  originally  treated  it  as  a  distinct  account,  but  had  blended  it  in  the  gener-  by^llpax?1 
al  account  with  other  transactions,  they  were  not  at  liberty  so  to  treat  it  at  ties.  In 
a  subsequent  period  ;  and  that,  having  received,  in   different  payments,  a  sum  such  cases, 
more  than  sufficient  to  discharge  the  debt  due  upon  the  bond  at  the  time  payments 
of  the  death  of  the  deceased  partner,  the  bond  was  to  be  considered  as  paid.  ™„egcont 

Holroyd,  J.,  seemed  to  be  of  opinion  that  the  transfer  of  the  balance  due  sidered  as 

from  the  obligor  to  the  account  of  the  other  customer,  with  his  assent,  ope- payments  in 

rated,  in  point  of  law,  as  a  payment.  discharge 

See  1  New.  672;  3  Bins.  76.  of  the  eaxli. 

^ er  items. 

VII.  APPLICATION  OF  PAYMENTS 

*  As  where  one  account  is  with  the  debtor,  as  executor,  and  the  other  in  his  own  right, 
the  law  will  apply  the  payment  of  the  money  due  from  himself  individually,  and  will  not 
allow  the  creditor  to  appropriate  it  to  the  other  demand ;  see  Goddard  v.  Cox,  Stra.  1194. 
And  if  a  person  have  1  wo  demands  upon  another,  one  arising  out  of  a  lawful  contract,  the 
other  out  of  a  contract  forbidden  by  law  (as  usury),  and  the  debtor  make  a  payment,  which 
is  not  specifically  appropriated  by  either  party  at  the  time  of  the  receipt,  that  the  law  will 
appropriate  it  to  the  well-founded  and  legal  demand,  see  1  Ld.  Raym.  286 ;  Peak.  R.  64 ; 
5  Taunt.  602 ;  1  Stark.  155.  n. ;  6  Ves.,  jun;  94.  has  been  determined  at  Nisi  Prius,  see  1 
"Stark.  153 ;  2  M.  &  S.  39  ;  3  Burgh.  76 ;  and  that  a  payment  by  the  obligor  of  a  bond  to 
the  obligee,  to  whom  the  obligor  is  also  otherwise  iudebted,  cannot  without  some  circum- 
stances to  show  that  it  was  intended  to  be  made  in  discharge  of  the  bond,  see  3  Burgh.  71. 
76.  be  so  applied  in  favor  of  the  surety  of  the  obligor,  in  an  action  upon  the  bond,  under  the 
plea  of  payment.     But  where  security  had  been  given  by  a  surety  for  goods  to  be  supplied 
to  his  principal,  and  not  in  respect  of  a  previously  existing  debt,  and  goods  were  subse- 
quently supplied,  and  payments  were  from  time  to  time  made  by  the  principal,  in  respect  of 
some  of  which  discount  was  allowed  for  prompt  payment;  it  was  inferred  in  favor  of  the 
surety,  that  all  these  payments  were  intended  in  liquidation  of  the  latter  account;  see  2 
Stark.  R.  101.     A  person  who  kept  cash  with  a  banker  deposited  with  him  the  note  of  a 
third  person  for  a  sum  of  money,  telling  him  at  the  same  time,  that  it  was  a  note  made  for 
his  accommodation;  and  afterwards  piid  a  sum  of  money  into  the  bank,  without  making 
any  specific  appropriation  of  it.     Lord  Kcnyon  held,  that  this  money  must  be  placed,  as  far 
as  it  would  go,  towards  the  discharge  of  the  then  existing  debt,  and  that  the  banker  could 
not  hold  the  maker  of  the  note  responsible  for  more  than  the  balance  remaining  due  at  the 
time  of  such  payment,  although  he  afterwards  trusted  his  debtor  with  a  further  sum  of  mo- 
ney  ;  see  2  Esp.  R.  66. 

t  A.  and  B.  severally  kept  cash  at  the  same  banking-house ;  and  on  the  13th  of  November, 
A.  paid  in  a  draft  for  250/.  drawn  by  B.  in  favour  of  the  former  upon  the  bankers,  to  whom 
the  latter  was  considerably  indebted.    The  draft  was  received  by  the  bankers'  clerk  with- 
out  any  thing  being  said  respecting  it,  or  any  entry  made  of  it  in  their  books.     In  the  course  . 
of  the  same  day,  the  bankers  discounted  bills  for  B.  to  the  amount  of  1600/.,  the  produce  of 
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Ifcgmcut  of  Jttoucg  Into  Court 

[  260  ]       I.  WHEN  OR  WHEN  NOT  ALLOWED. 

(A)  In  general,  p,  261. 

(B)  In  pabtjcdlar. 

(a)  As  regards  particular  forms  of  action. 
1st.  Assumpsit  p.  252.     2nd.  Covenant,  p.  253.     3rd.  Debt. 
1.  On  bond,  p.  254.     2.  For  penalties,  p.  254.     3.   For  rent,   p.  266. 
4th.  Trespass,  p.  265.     6/4.  Trover,  p.  255. 

(b)  As  regards  particular  causes  of  action. 
1st.  For  non-residence,  p.  255.     2nd.  For  dilapidations,  p.  266.     3rd. 
On  policies  of  insurance  p.  256.     4th.  For  canal  tolls,  p.  256.     btk.  For 
false  returns,  p.  256. 

(c)  As  regards  particular  persons. 
1st.  By  one  of  several  defendants,  p,  256.     2nd.  By  excise  and  customs, 
officers  of,  and  justices  of  the  peace,  p.  257.     3rd  As  to  executors  and  ad- 
ministrators, p.  257. 

which  he  expressly  appropriated  to  the  charges  of  the  day,  consisting  of  bills  accepted  by  him 
for  1342/.;  two  drafts  for  502.  each  given  to  other  persons ;  and  the  draft  for  2501.  in  favour  of 

A.  which  was  presented  before  the  latter  drafts.  The  bills  and  the  two  50/.  drafts  were  paid 
by  the  bankers  on  the  same  day,  leaving  a  balance  of  137/.  in  their  hands.  On  the  morning 
of  the  14th,  they  wrote  a  letter  to  A.  stating  that  they  had  not  carried  the  draft  for  2502.  to  hu 
credit;  but  that  they  would  "  keep  it  by  them  in  the  hope  of  its  being  provided  for  F  and  they 
promised  B.  that  they  would  pay  it  when  they  had  funds.  On  that  day  the  bankers  discoun- 
ted other  bills  for  B.  to  the  amount  of  699/.  the  produce  of  which  he  specifically  appropria- 
ted to  claims  upon  him  amounting  to  599/. ;  after  which,  an  unappropriated  balance  of  90/. 
remained  in  the  bankers'  hand.  Held,  that  they  were  liable  to  A.  for  the  whole  amount  of 
the  250/.  draft  in  an  action  for  money  had  and  received,  though  they  had  not  at  any  moment 
an  unappropriated  sum  in  their  hands  sufficient  to  cover  the  draft ;  Kilsby  v.  Williams,  1  D. 
&  R.  476 ;  5  B.  &  A.  815. 

A.and  B.  &  Co.,  country  bankers,  had  a  cash  account  with  C.  and  Co.,  London  bankers,  who 
were  in  the  habit  of  transmitting  to  the  former  monthly  statements  of  mutual  debts  and  cred- 
its. A.  died  leaving  a  large  balance  due  from  himself  and  B.  and  Co.  to  C.  and  Co.  who  for 
two  months  afterwards  made  no  alteration  in  their  own  books  as  to  the  mode  of  keeping  the 
account,  but  continued  it  as  before.  In  the  interval,  money  was  transmitted  to  C.  and  Co. 
from  the  country  bank,  sufficient  to  pay  off  the  balance  due  from  the  firm  at  the  time  of  A.'s 
death.  During  the  two  months,  no  accounts  were  transmitted  to  the  country  bank ;  but  at  the 
end  of  that  time  two  separate  accounts  were  sent,  one  called  the  old  account,  made  up  to  the 
death  of  A.  without  giving  credit  for  the  money  received  since  his  death,  in  liquidation  of  the 
balance  at  that  time  due  from  the  firm ;  and  the  other  called  the  new  account,  comprising 
the  two  months  giving  credit  for  the  sums  received  during  that  period.  In  an  action  by  C. 
and  Co.  on  a  joint  and  several  indemnity  bond  given  by  A.  and  B.  against  the  heirs  of  A.  for 
the  balance  due  at  his  death.  Held,  that  C.  and  Co.  by  continuing  their  own  private  ac- 
counts against  A.  and  B.  for  two  months  after  the  death  of  A.  as  theretofore,  were  not  estop- 
ped from  suing  his  heirs,as  the  entries  in  their  books  did  not  amount  to  a  complete  appropria- 
tion by  them  of  the  several  payments  of  the  old  account,  such  appropriation  not  being  com. 
plete  until  it  was  communicated  to  the  party  to  be  affected  by  it;  and  therefore,  that  not- 
withstanding those  entries,  they  were  entitled  to  apply  the  payments  received  subsequently 
to  the  death  of  A.  to  the  debt  of  the  new  firm ;  Simson  v.  Ingham,  3  D.  &  R.  542 ;  S.  C.  2 

B.  &  C.  65. 

*  In  assumpsit,  the  defendant  may  plead  payment  before  action  brought  specially,  or  give 
it  in  evidence  under  the  general  issue ;  1  Ld.  Raym.  787.     If,  however,  the  defendant  pay  the 
debt  and  costs  (without  a  rule  of  court)  after  the  writs  issued,  and  the  plaintiff  nevertheless 
proceed,  the  defendant  must  plead  the  payments  specially ;  and  the  same  will  be  no  defence 
under  the  general  issue ;  and  upon  such  plea  the  plaintiff  will  be  entitled  to  a  verdict,  with  no- 
minal damages ;  and  the  plaintiff  will  be  entitled  to  such  verdict,  if,  on  a  rule  to  pay  money 
into  court, the  defendant  pay  the  debt  only,  without  the  costs,  after  they  are  taxed  ;  and  the 
mere  production  and  proof  of  the  rule  will  be  sufficient  evidence  for  the  plaintiff;  1  Campb. 
407.    If  in  the  King's  Bench  the  defendant  plead  payment,  in  satisfaction  of  the  promises, 
before  the  exhibiting  of  the  bill,  and  the  plaintiff  had,  before  the  payment,  issued  a  writ, 
the  costs  of  which  were  not  included  in  the  payments,  he  should  reply  such  prior  writ ;  but 
.  if  the  money  were  received  in  satisfaction  of  the  costs  of  the  writ  as  well  as  the  debt,  the 
defendant  may,  it  seems,  rejoin  that  fact ;  5  B.  A  A.  826  ;  1  D.  &  R.  546.  S.  C.    The  general 
rule  is,  that  the  Court  of  Conscience'  acts  extend   to  cases  in  which  debt  recovered  is  re- 
duced within  the  limited  amount,  by  means  of  payments  on  account ;  see  Barnes,  353;  4 
Burr.  2133;  8  East,28.  347  ;  2  Price,  19  ;  3  B.  &  B. :  1  B.  A  B.  233  ;  Tidd.  8th  Edit.  994. 
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(d)  As  regards  several  counts  or  breaches^  p.  258* 
H.  OF  THE  MOTION  FOR,  p-  358, 

UI, RULE  FOR,  AND  RELATIVE  TO  THE  MODE  OF 

BRINGING  IT  IN,  p.  269. 
IV.  RELATIVE  TO  AFTER  IT  HAS  BEEN  BROUGHT  INTO        [  251  ] 

COURT. 

( A)  Application  of,  p.  269. 

(B)  Of  the  recovering  back  ok  restitution  of,  p.  260. 

V.  PROOF  OF,  p.  261. 

VI.  ITS  LEGAL  EFFECT,  AND  EVIDENCE  OF  WHAT,  p.  261. 

VII.  RELATIVE  TO  THE  TAKING  THE  MONEY  OUT  OF  COURT, 

p.  266. 

VIII.  OF  THE  PROCEEDINGS  IN  ACTION  AFTER,  p.  266. 

IX.  OF  OBJECTIONS  TO,  HOW  TAKEN  OR  WAIVED,  p.  266. 
X.  EFFECT  OF  THE  DEATH  OF  THE  PAYER,  p.  266. 
XI.  OF  COSTS  CONNECTED  WITH,  p.  267. 

I.  WHEN  OR  WHEN  NOT  ALLOWED. 
(A)  In  general. 
1.  Hallet  v.  East  India  Company.  H.  T.  1761.  K.  B.  2  Burr.  1120.        where  the 
Upon  showing  cause  against  a  rule  why  the  defendant  should  not  have  leave  debt  is  cer> 
to  bring  2670Z.  into  court ;  tain,  or  ca- 

Per  Cur.     Where  the  defendant  applies  to  pay  money  into  court,  and  to  have  pable  of  be- 
the  demand  thereupon  struck  out  of  the  declaration,  the   law  depends  upon  inS  a*c?r" 
this;  "that  where  the  sum  demanded  is  a   sum  certain,  or  capable  of  k^ng^y"^^ 
ascertained  by  mere  computation,  without  leaving  any  other  sort  of  discretion  compUtal 
to  be  exercised  by  the  jury,  it  is  good  and  reasonable  to  admit  the  defendant  to  tion,  money 
pay  the  money  into  court,  and  have  so  much  of  the  plaintiff's  demand  upon  him  may  be  paid 
struck  out  of  the  declaration  ;  and  that  if  the  plaintiff  will  not  accept  it,  hemt0  co^rt»* 
shall  proceed  at  his  peril. 

2.  Anon.  M.  T.  1680.  K.  B.  1  Vent.  356.  [  252  ] 

In  covenant,  the  plaintiff  declared  upon  several  breaches,  one  whereof  was,  gut  in  an 
for  not  paying  of  11.  according  to  the  covenant.     It  was  moved  for  the  defend-  action  for 
ant,  that  he  might  be  admitted  to  bring  7/.  into  court  to  pay  to  the  defendant,  general  da- 
together  with  his  costs  hitherto,  &c,  as  is  usual  in  cases  of  -debt  or  assumpsit  ma^'^n 
for  money,  and  that  the  plaintiff  might  proceed  for  the  rest,  if  he  thought  fit.  c 
But  the  motion  was  denied,  because  the  plaintiff  had  declared  of  other  breaches, 
and  the  matter  lay  in  damages. 

3.  White  v.  Woodhousk.  M.  T.  1727.  K.  B.  2  Stra.  787.     Squire  v. 

Ahcher.  T.  T.  1731.  K.  B.  Id.  706. 
In  a  special  action  upon  the  case  for  immoderately  driving   a  chaise  let  to  Qr  tort  -t 
hire,  the  Court  refused  to  let  the  defendant  bring  money  into  court,  and  dis-  cannot.' 
charged  a  rule  which  had  been  obtained  as  of  course  for  the  purpose. 

(B)  In  particular. 
(a)  As  regards  particular  forms  of  action. 

\sU  Assumpsit.  In  tndebita- 

1.  Gregg's  case.  E.  T.  1805.  K.  B.  2  Salk.  596,  597.  tut  awump- 

Per  Holt,  C.  J.      Money  may  be  brought  into  court  on  an   indebitatus  as-  ***'  Iu°ne^ 

*■"*•*•  into  court. 

2.  Pinto  v.  Hutchinson.  E.  T.  1804.  K.  B.  1  Smith,  338. 

P.  brought  an  action  against  H.  on  a  bill  of  exchange,   and  for  goods  sold  ei~ne*  ££ 

*  A  defendant  who  is  satisfied  that  be  is  indebted  to  another,  but  disputes  the  amount 
claimed  of  him,  then,  before  the  action  brought,  he  may  tender  to  his  creditor  the  sum  which 
he  thinks  he  really  owes ;  or,  after  action  brought,  he  may  pay  that  sum  into  court,  and  let 
the  plaintiff  afterwards  proceed  in  his  action  at  his  peril.  But  if  neither  the  existence  of  the 
debt,  nor  the  amount  claimed,  be  controverted,  the  defendant  should  apply  to  stay  the  pro- 
ceedings upon  payment  of  debt  and  costs.  The  practice  of  bringing  money  into  court  is  said 
to  hare  been  first  introduced  in  the  reign  of  Car.  II.  at  the  time  when  Kelyng  was  chief 
justice,  to  avoid  the  hazard  and  difficulty  of  pleading  a  tender ;  see  1  Ld.  Baym*  255 ;  2  Salk. 
597;  * Sua.  787;  Ca-  Temp.  Hard. 307 ;  lSaand.33.  . 
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ving  obtain,  and  delivered,  being  the  consideration  of  the  bill,  namely,  a  quantity  of  wine 
ed  judg-  gold  to  H.,  in  which  action  the  defendant  gave  a  cognovit  on  the  1st  of  March, 
TumpsU,**'  w*tu  a  8tav.  °^  execution  till  the  30th  of  April :  but  H.  before  that  time,  brought 
and  the'de-  &  cross  action  upon  the  case  against  P.,  for  not  delivering  the  full  quantity  of 
fondant  wine  which  he  had  contracted  to  deliver.  These  actions  were  therefore,  con- 
therein  bav.  nected  together,  as  arising  out  of  the  same  transaction.  P.  having  sued  out 
"donjon8  execut'on>  or  being  entitled  to  have  execution  against  the  defendant  H.,  and, 
the  case  being  a  foreigner,  II.  now  moved  for  leave  to  pay  into  court  the  money  due  on 
pending  the  cognovit,  and  that  execution  should  be  staid  in  the  meantime,  until  the  sec- 
against  the  ond  action  be  tried ;  and  this  was  urged  the  more  on  account  of  P.  being  a 
the  foreign,  foreigner,  who,  if  he  were  plaintiff,  would  be  bound  to  give  security  for  costs, 
out  of  Uuf  an(*  navmg  once  &ot  tne  money,  might  quit  the  kingdom  ; 
same  trans-  The  Court,  after  some  discussion,  though  they  thought  this  a  motion  of  the 
[  253  ]  first  impression,  ordered  the  money  to  be  paid  into  court,  to  wait  the  trial  of  the 
action,  the  second  action,  as  justice  could  not  be  done  upon  the  whole  transaction  between 
Court  al-  the  parties  without  this  rule  ;  but  at  the  same  time  they  ordered  that  the  plain- 
d°7  d  t  t!^ snou^  proceed  to  trial  immediately,  and  that  if  a  verdict  should  be  had 
to  pay  the  &g&inst  him,  or  a  nonsuit,  the  money  should  be  paid  'out  immediately  after  the 
debt  on  a  trial  wps  ended. — Rule  absolute, 
former         judgment  into  court,  to  abide  the  event  of  the  suit  then  pending.* 

3.  Trail  v.Batbford.   T.  T.  1 100.  K.  B.  2  B.  &  P.  234. 

But  it  can.  Assumpsit  brought  against  the  defendant  as  a  carrier,  to  recover  the  loss 
not  by  a  sustained  upon  a  quantity  of  tea,  which  had  been  put  on  board  the  defend- 
ina**ump-  ants  Darge  to  ^  c*«*ied  from  London  to  Liverpool,  and  which  had  been 
sit  for  goods  spoiled  in  consequence  of  the  barge  being  sunk.  The  defendant  offered  to 
spoiled ;  pay  for  the  damaged  tea  at  the  invoice  price  ;  it  was  moved  that  he  might  be 
allowed  to  pay  the  invoice  price  into  court. 

Per  Cur*  H  we  could  find  any  principle  upon  which  this  application 
could  be  allowed  we  should  be  very  well  inclined  to  grant  it.  But  the  courts 
have  not  gone  so  far  as  to  allow  money  to  be  paid  in  in  cases  of  uncertain 
damages.  Where  there  is  any  contract  between  the  parties  upon  which  tbe 
Court  can  rest,  it  may  be  done ;  but  in  this  case  there  is  no  such  contract 
Suppose  an  action  on  the  case  were  brought  for  negligently  driving  a  car- 
riage, in  consequence  of  which  plaintiff's  leg  was  broken ;  could  the  defendant 
pav  into  court  the  amount  of  the  surgeon's  bill  ? 

4.  Strong  v.  Simpson,  H.  T.  1802.  K.  B.  3  B.  &  P.  14. 
*'rin?*"-  The  declaration  stated,  that  in  consideration  that  the  plaintiff  had  bought 
the  non-de-  °^ tne  defendant  a  certain  quantity  of  potatoes  at  a  certain  price  per  ton  ;  tbe 
livery  of  defendant  undertook  to  deliver  the  potatoes  at  tbe  price  aforesaid,  and  that 
goods  at  a  the  defendant  had  neglected  so  to  do,  whereby  the  plaintiff  had  been  injured, 
certain         'pQG  defendant  paid  money  into  court ;  upon  which  a  rule  nisi  was  obtained 

ime"  for  discharging  the  rule  to  pay  money  into  court. 

Per  Cur.  The  money  cannot  be  paid  into  court  in  such  a  case  as  this, 
without  violating  every  rule  of  practice  upon  the  subject.  The  value  of  the 
goods  was  not  the  criterion  of  the  plaintiff's  damages  ;  but  that  the  declara- 
tion sought  a  compensation  for  the  breach  of  a  specific  agreement,  and  that 
money  might  as  well  be  paid  into  court  in  an  action  for  a  breach  of  a  promise 
of  marriage. 

2nd.  Covenant.     See  antet  vol.  vii.  tit.   Covenant.     3rd.  Debt. 
r  qza  i  1.  On  bond. 

Princi  al  L  BoNAFON8  v-  Rydol.  E.  T.  1763.  K.  B.  3  Burr.  1370. 

andTnferest  Cause  was  shown  against  a  rule  which  had  heen  obtained  by  the  defendant 
due  on  a  in  this  action  (which  was  debt  on  bond),  for  the  plaintiff  to  show  cause  why  it 
bond  paya.  should  not  be  referred  to  the  Master,  to  compute  what  was  due  to  the  plain- 
ble  by  in-  tiff  of  the  several  instalments  stipulated  by  articles  of  agreement,  bearing  date 
mav^Daid  0H  or  aDOUt  *he  26th  day  of  January,  1758,  and  made  in  defeasance  of  the 

'  *  But  in  an  action  for  freight  by  a  foreigner,  there  being  a  cross  action  against  him  for 
unliquidated  damages,  the  Court  of  Common  Pleas  refused  to  permit  the  freight  to  be  paid 
into  court  as  a  fund  liable  to  payment  of  the  damages  when  ascertained  ;  see  Taunt.  525. 
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bond,  whereupon  this  actioo  was  brought ;  and  why,  upon  payment  of  what 
should  appear  to  be  due,  with  interest  for  the  instalment  unpaid,  together 
with  the  plaintiff's  costs,  to  be  taxed,  all  further  proceedings  in  this  action 
should  not  be  stayed. 

The  Court  said  :  principal  and  interest  on  a  bond,  payable  by  instalments, 
may  be  paid  into  court. 

2.  Branoum  v.  Pehrot.  E.  T.  1777.  C.   P.  2  Burr.  1190. 

Motion  for  leave  to  pay  40/.,  being  the  whole  penalty  of  a  bond  to  indem-  So  may  the 
nify  a  parish  against  a  bastard  child,  into  court,  with  costs.     It  was  contend-  Pen^2     * 
ed  that  this  was  permitted  even  where  the  penalty  was  to  be  relieved  against  ^d. 
in  the  courts  of  law,  before  stat.  4  &  5  Anne  ;  Ireland's  case,  6  Mod.  101. 
The  cause  was  shown  that  this  was  an  action  for  a  single  breach  of  the  bond, 
on  which  plain  tins  are  entitled  to  recover ;  after  which  the  penalty  shall  still 
remain  in  full  force,  to  answer  subsequent  breaches  as  they  may  arise,  in  infi- 
Sfnffli. 

Sed  ncn  allocatur.  This  is  really  so  plain  a  case  that  we  know  not  what 
to  say  to  make  it  clearer.  The  bond  ascertains  the  damage  by  consent  of 
parties ;  if,  therefore,  the  defendant  pays  the  plaintiff  the  whole  stated  as 
damages,  what  can  be  desire  more. 

2,  For  penalties.  Penalties 

1.  Stock  v.  Eaglb.  H.  T.  1776,  C.  P.  2  Burr.   1052.  hlwamfte 
It  was  moved  for  leave  to  pay  6/.  into  court  generally,  in  an  action  of  debt,  pa^  mt^ 

with  two  counts  for  two  bl.  penalties  on  the  game  laws.     This  being  a  popu-  court ;  but 
Jar  action,  and  not  an  action  qui  tarn,  a  rule  to  show  cause  was  granted,  the  Com. 
which  was  afterwards  made  absolute.  mon  Plea* 

See  post,  tit.  Penal  Statutes,  Actions  on.  ™U0W  £° 

2.  Y boman  v.  Ross.  E.  T.   1743.  C.  P.  Barnes,  286.  penalty  of  s 
A  rule  to  pay  money  into  court  in  an  action  of  debt  for  the  penalty  of  a  charter-par- 
charter-party  discharged,  as  contrary  to  the  course  of  the  court.  tv t0  ^e  . 

1.     Grsgo's  case.  M.  T.  1705.  K.  B.  2  Salk.  596.  r  255*  i 

In  debt  for  rent,  it  was  moved  to  bring  so  much  into  court ;  and  Holt,  C.  Reirt  may 
J.,  thought  it  hard.     He  said  he  remembered  the  beginning  of  these  mo-  be  brought 
tions ;  the  first  was  to  bring  in  the  principal  and  interest  upon  a  bond,  after  into  Court,, 
that  it  came  to  an  indebitatus  assumpsit.    It  has  been  done  in  debt  for  rent, !?  King'» 
but  not  so  freely.  Bench' 

2.    Dixon  v.  Allkn.  T.  T.  1734.  K.  B.  Barnes,  280,  282.     Vebkon  v. 

Curtis.  H.  T.  1792.  C.  P.  2  H.  Bl.  24. 
Defendant  moved  to  pay  31.  into  court  in  debt  for  rent,  and  plead  nil  debet.    *■  Common 
Per  Cur.     Be  it  so  ;  it  is  the  common  practice.  rleas. 

3.     Golo  v.  Fkeame.  T.  T.  1722.  Ex.  Bunb.  126. 
In  an  action  of  debt  for  152.  Bet  for  a  fine  in  the  court  of  the  lord  of  a  manor  ;  And  Ex. 
the  Court  refused  to  let  the  defendant  bring  4s.  2d.  into  court,  &c,  as  had  chequer, 
been  done  in  debt  for  rent,  covenant,  &c. 

4.     Lee  v.  Ikish.  M.  T.  1735.  K.  B.  Ca.  Temp.  Hard.  173. 
Motion  to  bring  so  much  into  court,  and  that  it  may  be  struck  out  of  the  Jjf1"6^  a 
declaration ;  it  was  an  action  of  debt  for  rent.  n,le  obtain- 

Per  Cur.     We  cannot  do  it  in  an  action  of  debt  for  rent.  ed. 

4th.  Trespass.  * 
bth  Trover,  t 
(6)  As  regards  particular  causes  of  action. 
\st.  For  non-residence.  | 

*  In  trespass  money  cannot  be  brought  into  court ;  see  2  Wils.  175. 

t  Where  a  separate  commission  had  been  sued  out  against  A.,  and  a  joint  commission 
against  him  and  B.,  and  the  assignees  under  the  first  commission  had  recovered  a  verdict 
m  trover  against  C,  the  Court  of  King's  Bench  allowed  the  amount  of  the  verdict  to  be 
brought  into  court,  to  abide  the  event  of  a  petition  to  the  Chancellor  to  supersede  the  first 
commission ;  see  1  B.  Sl C.  257 ;  2  Dowl.  &  Ryl.  409 ;  S.  C. 

t  By  57  Geo.  3.  c.  99.  defendant  may  bring  money  into  court  in  an  action  for  non-resi- 
dence. 
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[  256  ]  2nd.  For  dilapidation*. 

Salt  v.  Salt,  M.  T.  1798,  K.  B.  8  T.  R.  47. 
In  an  action  Action  against  the  defendants,  as  executors  of  the  last  incumbent  of  the 
for  dilapida-  rectory  of  Hiddersham,  in  Cambridgeshire,  for  dilapidations  ;  the  defendants 
ney^c'annot  Pa^  300/.  into  court,  under  the  common  rule  ;  to  set  aside  which  rule  the 
be  paid  into  plaintiff  obtained  another  rule  nisi,  on  the  authority  of  Squire  v.  Archer.  2 
court.  Stra.  906. 

Per  Cur.  We  have  looked  into  the  cases,  and  are  of  opinion  that  they  do 
not  warrant  us  in  determining  that  money  may  be  paid  into  court  in  this  ac- 
tion. The  case  of  Squire  v.  Archer  is  a  direct  decision  on  the  point ;  and  the 
same  case  is  also  reported  in  2  Barnard,  4  ;  which,  though  not  a  book  of 
much  authority  in  general,  agrees  with  the  report  of  the  case  in  Strange. 
Therefore,  the  present  rule  must  be  made  absolute. 

3rd.  On  policies  of  insurance. 
The  stat.  19  Soloman  v.  Bewihre.  E.  T.  1810.  C.  P.  2  Taunt.  317. 

^r  °  tLaPh      *n  an  act'on  °f  covenant  on  an  insurance  against  fire  ; 
en  as  ^j"     Per  Cur.     A  tender  may  be  pleaded,  and  money  paid  into  court  under  19 
as  marine    Geo.  2.  c.  37.  e,  7.  as  that  statute  applies  to  other  as  .well   as  marine  inso- 
insurances.  ranees. 

4th  For  canal  tolls* 
btk.  For  false  returns. 
In  an  action  Bowles  v.  Fuller.  T.  T.  1797.  K.  B.  7  T.  R.  385*. 

return  to  a       Action  against  the  defendant,  sheriff  of  Sussex,  for  a  false  return  to  a  writ 
fieri  facia*,  of  fieri  facias.     A  rule  having  been  obtained,  calling  on  the  plaintiff  to  show 
money  can-  cause  why  the  proceedings  should  not  be  stayed  on  paying  21L  and  the  costs ; 
not  be  The  Court  said,  that  even  if  the  application  had  been  only  to  pay  money  into 

brought  into  court>  \t  woui<j  be  extending  the  rule  farther  than  it  had  ever  yet  been  carried, 
courL  and  discharged  the  rule. 

\c)  As  regards  particular  persons. 
1st.  By  one  of  several  defendants. 
Kay  v.  Fanchiman.  T.  T.  1774.  C.  P.  2Bla.  1030. 
It  seems  In  case  one  of  the  defendants,  P.,  had  obtained  the  usual  rule  for  payment 

one  of  se-  of  73Z.  10*.  into  court,  on  behalf  of  himself  and  the  other  defendants,  on  the 
vend  de-  common  terms  of  payment  of  all  costs,  as  well  for  the  other  defendants  as  for 
cannot  pay  ftimse^:  which  rule,  no  cause  being  shown,  was  made  absolute.  Afterwards 
f  257  1  **  was  m<>ved  to  discharge  this  rule,  upon  affidavit,  that  there  were  three  de- 
money  into  fendants,  P.,  P.,  and  C.  That  P.  had  suffered  judgment  to  go  by  default,  and 
court.  that  C.  was  outlawed  ;  wherefore  it  was  unreasonable  that  the  third  should  be 

allowed  to  put  the  plaintiff  to  the  hazard  of  costs  at  the  discretion  of  a  jury,  and 
that  there  was  no  precedent  for  allowing  one  out  of  many  defendants  to  pay 
money  into  court. 

Per  Cur.  No  instance  is  produced  of  its  having  been  done ;  we  think 
the  Court  ought  not,  in  the  present  circumstance*,  to  allow  this  money  to 
be  paid  into  Court.  The  practice  itself  was  introduced  by  the  discretionary 
power  of  the  Court  It  is  still  subject  to  its  discretion,  and  therefore  may  be 
subjected  to  terms. 

2nd.  By  excise  and  customs,  officers  of,  and  justices  of  the  peace. 
3rd.  As  to  executors  and  administrators.] 
Formerly  u  Gregg's  case.  H.  T.    1706.  K.  B.  2  Salk.  596. 

t  action.'        Per  Hob.     In  an  actjon  by  an  administrator,  the  defendant  cannot  bring 

*  In  an  action  for  canal  tolls  money  may  be  paid  into  court ;  see  Hudderafield  Canal  ▼. 
Binkley,  7  T.  R.  36. 

t  In  actions  against  justices  of  the  peace  (see  staL  24  Geo.  2.  c.  44.),  or  officers  of  the 
Excise  (see  23  Geo.  3.  c.  70.  s.  33.),  or  Customs,  for  any  thing  done  in  the  execution  of  their 
offices,  in  case  the  defendants  shall  have  neglected  to  tender  any,  or  shall  have  tendered 
insufficient  amends  before  the  action  brought,  they  may,  by  leave  of  the  Court,  at  any  time 
before  issue  joined,  pay  into  court,  such  sum  of  money  as  they  shall  see  fit,  whereupon  such 
proceedings,  orders,  and  judgment  shall  be  had,  made,  and  given  in  and  by  such  court,  asjn 
other  actions  whero  the  defendant  is  allowed  to  pay  money  into  court;  aee  13  Geo.  3.  c.  78. 
s.  79 ;  13  Geo.  3.  c.  84.  s.  87 ;  and  34  Geo.  4.  c.  126.  s.  144. 
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money  into  court,  because  the  administrator  is  not  by  law  to  pay  costs;  andby ©*«cu- 
Pasch.  5  Ann.  B.  R.,  in  Gregg's  case,  an  action  was  brought  by  an  execu- lor*[   *~ 
tor  for  money  due  to  his  testator,  for  law  business  done  by  him  ;  it  was  moved  COuldnot 
to  bring  so  much  money  into  court,  but  denied.  pay  money 

See  Crutckfield  v.  Scott,  infra.  into  court ; 

2.  Crutchfibld  v.  Scott.  E.  T.  1715.  K.  B.   2  Stra.  796. 

The  question  was,  whether  in  an  action  by  an  executor  the  defendant  should  mayn°"d  e 
be  allowed  to  bring  money  into  court  ;  and,  on  consideration,  it  was  held  he  the  execu- 
roight,  and  that  the  effect  of  it  would  be.  not  to  make  the  executor  pay,  but  tor  loses  his 
only  lose  his  subsequent  costs.  subsequent 

(d)  As  regards  several  counts  or  breaches.  costs. 

1.  Gbegg's  case.  M.  T.   1706.  K.  B.  2  Salk.  696 ;  1  Wils.  75.  Defendant 

Covenant  and  breach  for  non-payment  of  rent,  and  for  not  repairing,  &c«  may  bring 
It  was  moved  to  bring  in  so  much  for  the  rent  and,  as  to  the  other  branch,  [  258  ] 
that  the  plaintiff  might  proceed  as  he  thought  fit.  money  into 

Per  Cur.     It  is  but  reasonable   to  allow  it.     It  does  not  differ  from  debt court  uP°n 
for  rent ;  for  though  it  be  covenant,  yet  it  is  a  covenant  for  payment  of  a  veral  counts 
sum  certain  ;   the  same  diversity  was  taken  between  covenant  U>r  a  sum  cer-0r  breaches, 
tain,  and  chose  uncertain. 

2.  Hallbt  v.  East  India  Company.  H.  T.  1761.  K.  B.  2  Bum  1120.     As  in  cove. 

Upon  showing  cause  against  a  rule  why  the  defendant  should  not  have  nu°L° "  Da- 
leave  to  bring  2,670Z.  into  court,  upon  two  of  the  assigned  breaches  only,  (viz.  t7|  defend." 
for  freight  and  for  damage),  in  an  action  of  covenant  brought  upon  a  char-  ant  was  al- 
ter party,  by  the  owners-  of  a  ship,  against  the  East  India  Company,  who  had  lowed  to 
tajten  it  up  in  their  service,  and  that  the  said  2,6 70Z.  should  be  struck  out  of bnn^mo- 
the  declaration  (in  which  several  other  breaches  were  assigned,  as  well  as  ^Jrt  Qpon 
these  two) — the  rule  was  made  absolute.  two  breach- 

3.  Baiixik  v.  Cazelet  H.  T.   1792.  K.  B.  4  T.  R.  679.  ee.» 

Action  on  a  policy  of  insurance  ;  the  declaration  contained  several  counts,  jf  defend- 
averring  interest  in  different  persons.     The  defendant  paid  money  into  court  ant  brings 
upon  some  of  those  counts,  which  the  plaintiff  took  out,  and  the  Master  hav-  money  into 
ing  only  taxed  the  plaintiff  his  costs  on  those  counts,  motion  was  made  that  the  court  on 
Master  might  be  directed  to  review  his  taxation,  and  to  allow  the  pkint^JJJJIIJL   ^j 
costs  upon  all  the  counts.  plaintiff 

Per  Cur.     The  invariable  rule  of  this  Court  is,  that,  when  the  defendant  takes  it  out, 
pays  money  into  court  on  some  of  the  counts  only,  it  is  saying,  in  other  terms,  he  is  only 
that,  he  admits  that  the  plaintiff  has  a  cause  of  action  against  him  to  a  cer-  ^cosuof 
tain  extent,  but  that  he  means  to  defend  himself  against  the  charges  contain-  tnote 
ed  in  the  other  counts  ;  and  the   plaintiff,  by  taking  the  money  out  of  court,  counts, 
precludes  himself  from  all  right  to  the  costs  upon  the  other  counts. 

II.  OF  THE  MOTION  FOR. 
1.  Mjbdkna  v.  Kilder.  M.  T.  1690.  K.  B.  1  Ld.  Raym.  398  ;  Barnes,  279.  The  motion 

An  action  was  brought  by  the  plaintiff  against  the  defendant  for  100J.;f°rPayin8 
won  on  a  wager.     Motion  to  pay  money  into  court  after  the  rules  for  plead-  monf y  lnto 

ing  were  out.  JJJ  made*11" 

Per  Holt,  C.  J.     That  is  never  given  after  the  time  for  pleading  is  out.     before  plea 

2.  Griffiths  v.  Williams.  E.  T.  1787.  K.  B,  1.  T.  R.  711.  pleaded; 

Buller,  J.     Where  the  defendant  is  entitled  to  pay  money  into  court,  it  is    [  259  ] 
a  matter  of  course  before  plea  pleaded ;  and  now,  even  after   plea,  it  is  per-  J"1  n.  ^J 
petually  done  by  obtaining  a  judge's  order  for  that  purpose.     No  inconven-J?  .     e  a" 
ience  ensues  to  either  party  from  this  practice,  because,  if  any  expense  has 
been  incurred,  that  is  ordered  to  be  paid  at  the  time  of  obtaining  the  rule.     And 
this  tends  to  the  furtherance  of  justice  ;  for,  if  the  defendant  pay  into  court 

*  But  in  debt  for  the  penalty  of  a  charter-party,  the  Court  of  Common  Pleas  discharged 
the  rule  for  bringing  money  into  court ;  see  Barnes,  985 ;  and  in  another  case  they  refused  to 
permit  the  defendant  to  pay  money  into  court  on  all  the  counts  in  the  declaration  except  the 
last,  and  to  demur  to  that  count ;  see  Pr.  Reg.  256. 
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what  is  really  due,  the  plaintiff  ought  in  justice  to  take  it.     That  is  the  case 

in  general. 
And  ihe  3.  Taklton  v.  Wbagg.  T.  T.  1747.  K.  B.  2  Stra.  1871. 

Court  has        The  court  gave  leave  to  withdraw  the  general  issue,  in  order  to  bring  mon- 
suffered  the  ey  into  court,  and  re-plead  it,  within  the  reason  of  Blackburn  v.  Matthias,  2 
plea  to  be    Stra.  1267.  it  not  delaying  the  plaintiff, 
withdrawn,  __^____,_> 

brinlmo  to     ID.  OF  THE  RULE  FOR,  AND  RELATIVE  TO  THE  MODE  OF 

ney  Lito  "  BRINGING  IN.* 

court.  -  — 

IV.   RELATIVE   TO   AFTER  IT  HAS  BEEN   BROUGHT  INTO 
COURT. 

(A)  Of  tub  application  of* 
1.  Ribbans  v.  Cuirets.  E.  T.  1798.  K.  B.  1  B.  &  P.  265. 
Where  mo-     p^  QUTm     With  regard  to  the  money  paid  into  court,  it  is  to  be  observed, 
into  court1   tnat  SUGn  PaJment  *8  onty  an  admission  of  a  legal  demand,  and  we  cannot 
generally,  it  allow  it  to  be  applied  to  an  illegal  account, 
can  only  be  applied  to  each  demands  as  are  legal. 
[  260  1        *•  CoTtrell  ▼.  Afsey.  T.  T.  1815.  C.  P.  1  Marsh.  581  ;  S.  JC.  6  TaunL 

322. 

And  where      This  action  was  brought  to  recover  the  sum  of  579/.  for  work  and  labour, 

money  may  and  goods  sold  and  delivered  ;  and  the  declaration  also  contained  counts  for 

be  paid  on  money  paid,  money  had  and  received,  and  on  an  account  stated.     It  appeared 

anl&^noTon tna*  t*le  Pontiff  naa*  contracted  to  build  a  house  for  the  defendant ;  and  it 

others,    the  was  proved  that  the  materials  used  were  worth  3001.,  and  that  the  plaintiff* 

payment      was  entitled  to  290/.  for  his  work  and  labour.     The  defendant  had  paid  187/. 

must  be  ap-  7j#  \\^%  on  account  before  the  action  was  brought,  and  afterwards  paid  into 

gJ^J0^6  court  the  farther  sum  of  162/.  12*.   Id.,  making  together  the  sum  of  350JL 

lyj  which  exceeded  the  value  set  upon  the  plaintiff's  work  and  labour.     It  was 

objected,  on  the  part  of  the  defendant,  that  the  plaintiff  could  not  recover  for 

the  materials  found  by  him  on  the  count  for  goods  sold  and  delivered ;  and 

the  learned  judge  directed  a  verdict  for  the  plaintiff. 

*  In  the  King's  Bench,  the  motion-paper  being  signed  by  counsel,  the  money  should  be 
paid  to  the  signer  of  the  writs,  who  acts,  in  this  instance,  as  deputy  to  the  Master,  and  will 
give  a  receipt  for  the  money  on  being  paid  20s.  for  every  100J.,  and  so  in  proportion  for  every 
greater  or  lesser  sum  exceeding  10/.,  and  2*.  for  every  sum  under  10/.,  besides  2«.  Ad.  for 
the  receipt.  The  rule  for  bringing  in  the  money  iB  drawn  up*  in  this  court,  by  the  clerk  of 
the  rules  in  term  time,  or  within  a  week  after,  on  the  motion-paper  and  receipt  being  left 
with  him  as  instructions;  but  after  a  week  from  the  end  of  the  term  there  must  be  a  judge's 
order  for  drawing  up  the  rule  i  which  is  granted  of  course,  without  a  summons.  In  the 
Common  Pleas,  if  the  sum  be  under  57.  it  may  be  paid  in  on  a  Bide  bar  or  Treasury  rule, 
which  is  granted,  of  course,  by  the  secondaries ;  but  if  it  amount  to  that  sum  or  upwards,  a 
Serjeant's  hand  is  necessary  for  obtaining  the  rule ;  and  after  a  week  from  the  end  of  the 
term  there  must  also  be  a  judge's  order  for  drawing  it  up.  The  rule  in  this  court  being 
taken  to  the  Prothonotaries'  office,  the  clerk  there  will  receive,  and  write  a  receipt  in  the 
margin,  on  being  paid  Id.  in  the  pound,  and  Is.  Ad.  for  the  receipt.  On  a  plea  of  tender, 
with  a  profert  in  curia,  the  sum  tendered  must  be  paid  to  the  signer  of  the  writs  in  the  King's 
fienchv  or  prothonotaries  in  the  Common  Picas,  who  will  give  a  receipt  for  it  in  the  margin  of 
the  plea ;  and  if  not  paid,  the  plaintiff  may  consider  the  plea  as  a  nullity,  and  sign  judgment. 
If  the  defendant  bring  money  into  court  on  a  plea  of  tender,  the  plaintiff  may  take  it  out, 
though  he  reply  that  the  tender  was  not  made  before  the  action  brought ;  see  Pr.  Reg.  256 ; 
or  he  may  reply  a  subsequent  demand  and  refusal ;  and  on  a  verdict  for  the  plaintiff,  on  issue 
taken  thereon,  Lord  Mansfield  said :  The  money  having  been  taken  out  of  court,  the  plaintiff 
shall  recover  only  nominal  damages ;  but  otherwise  the  verdict  would  have  been  for  the  sum 
tendered.  A  copy  of  the  rule  is  usually  annexed  to  the  plea,  or  otherwise  served  on  the 
plaintiff's  attorney. 

t  But  in  assumpsit  by  the  owner  of  a  trunk  of  the  value  of  15/.,  which  had  been  lost  by  the 
defendant,  a  carrier,  the  declaration  stated  a  general  undertaking  by  the  defendant  to  carry 
the  goods  safely  foe  hire ;  and  the  defendant  paid  5/.  into  court.  Held,  that  the  defendant 
could  not  give  in  evidence  a  notice  "that  he  would  not  be  responsible,  for  more  than  5/n  for 
any  property  lost,  unless  the  same  be  booked  and  paid  for  according  to  value,"  and  that  the 
trunk  in  question  had  not  been  so  paid  for ;  because  the  payment  of  money  into  court,  sta- 
ting a  special  contract,  was  an  admission  of  such  contract,  and  narrowed  the  inquiry  to  the 
quantum  of  damages  sustained  by  the  breach  thereof;  Yate  v.  Willan,  2  East,  128. 
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(ribb*,  C.  J.  This  is  a  very  captious  and  technical  objection,  and  does  no 
credit  to  the  defendant ;  but  the  Court  is  bound  to  decide  according  to  the 
legal  effect ;  and  as  the  special  pleader  or  attorney  who  drew  the  declaration 
has  omitted  to  include  in  the  count  the  materials  found,  we  must  say  that 
the  contract  proved  is  not  that  which  is  stated  in  the  declaration:  It  is  one 
entire  contract,  though  composed  of  different  things.  It  is  unnecessary  to 
say  whether  the  plaintiff  could  have  recovered  for  his  work  and  labour,  be- 
cause there  has  been  money  paid  into  court  sufficient  to  cover  that  part  of 
the  demand.  •  But  I  am  of  opinion  that  he  was  not  entitled  to  recover  the 
remainder  as  for  goods  sold  and  delivered. 

(B)  Of  the  recovering  back  or  restitution  of. 

Vauohan  v.  Barnes.  E.  T.  1801.  Ex.  C.  2  B.  &  P.  392.  S.  P.  Mal- 
colm ▼.  Ftjllarton.  M.  T.  1788.  K.  B.  2  T,  R.  645. 

Two  actions  having  been  commenced  against  the  defendant  in  this  case  for  Money  paid 
goods  -sold  and  delivered,  one  of  which  was  at  the  suit  of  the  plaintiff,  and  into  court 
the  other  at  the -suit  of  another  person,  the  defendant  to  the  first  pleaded  a  by  mistake, 
tender  of  282.  8*.  and  paid  the  same  into  court,  which  was  taken  out  by  the  cannot  be 
plaintiff;  and  to  the-  last  he  pleaded  the  general  issue,  considering  that  the  back  ^  the 
plaintiff  Vaughan,  was  the  only  person  entitled  to  recover  for  any  of  the  goods  absence  of 
delivered,  but  that  he  bad  demanded  more  than  was  actually  due.     The  ac-  fraud, 
tion  to  which  the  general  issue  only  was  pleaded  coming  on  to  be  tried  first, 
the  plaintiff  obtained  a  verdict ;  after  which,  the  defendant  procured  a  bill  of 
particulars  from  the  present  plaintiff,  which  stated  his  demand  to  be  202.  Ss.    [  261  J 
Upon  this,  a  rule  calling  on  the  plaintiff  to  show  cause  why  the  sum  of  82. 
5*.,  being  the  difference  between  the  sum  paid  into  court  and  that  stated  is 
the  plaintiffs  particulars,  should  not  be  refunded  to  the  defendant,  was  now 
called  upon  to  support  the  rule  :  it  was  urged,  that  although  the  Court  would 
not  in  genera]  order  money  to  be  refunded,  which  had  been  paid  into  court 
by  a  defendant ;  yet  that,  in  a  case  like  the  present,  where  the  defenant  had 
acted  under  a  complete  mistake,  and  where  the  plaintiff's  particulars  showed 
that  his  demand  did  not  amount  to  so  much  as  he  had  taken  out  of  court, 
they  would  not  adhere  to  a  rule  which  would  work  injustice. 

But  the  Court  (consisting  of  Heath,  Rooke,  and  Chambre,  J*.)  were  of 
opinion  that  the  defendant  pays  money  into  court  at  his  peril,  and  that  the 
Court  would  never  order  it  to  be  restored,  unless  it  appeared  that  some  fraud 
or  deceit  had  been  practiced  upon  him.    - 

. . Payment  of 

V.  PROOF  OF.  money  into 

1.  Holland  v.  Jardine.  1815.  N.  P.  Holt,  6.  0°?  ^apr0. 

Per  Gibbs,  C.  J.     Payment  of  money  into  court  can  be  proved  only  by  pro-Ted  by  pro- 
ducing the  rule.  dueing  the 

2.  Still  v.  Halfoed.  1814.  N.  P.  4  Campb.  17.  rule, 

Per  Lord  EUenborovgh,  C.  J.     Payment  of  money  into  court  may  be  proved  0r      office 
by  an  office  copy  of  the  rule.  copv. 

VI.  ITS  LEGAL  EFFECT,  AND  EVIDENCE  OF  WHAT. 
1.  Burrouoh  v.  Skinner.  T.  T.  1770.  K.  B.  5  Burr.  2440 ;  2  T.  R.  275. 
The  defendant  was  an  auctioneer,  and  in  that  character  had  sold  to  the  plain-  «   n»y\nst 
tiff  an  interest  inland,  for  which  the  plaintiff  had  paid  him  a  deposit  of  502.  ;  money  into 
but,  upon  an  objection  to  the  title,  and  the  want  of  disclosure  of  certain  circum-  court,  do- 
stances  which  ought  to  have  been  disclosed  at  the  time  of  bidding,  the  plaintiff  fondant  ad- 
declined  going  on  with  the  contract.     And,  in  the  opinion  of  the  Court,  she  ""**  £^ 
had  sufficient  reason  for  so  doing.     She  therefore  required  the  auctioneer  to  due 
pay  her  back  his  deposit  of  502.     The   auctioneer  refused.     Whereupon  the 
bidder  brought  this  action  against  him  to  recover  it.     The  auctioneer  paid  82. 
into  court. 

The  Court  were  clear  that  the  action  lay  against  the  auctioneer.  They  also 
thought  that  the  auctioneer  had  acknowledged  himself  to  be  liable  to  the  action 
by  paying  money  into  court 
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[  262  J        2.    Elliott  v.  Callow.  M.  T.  1702,  K.  B.  2  Salk.  697  ;  2  Stra.  1027. 
Which  ~  Defendant  brought  money,  viz.  10/.  into  court,  and  had  it  struck  out  of  the 

plaintiff  is    declaration.     Afterwards,  the  plaintiff  suffered  a  nonsuit ;  and  the  question  was 
whether  he  wneluer  ne  should  be  allowed  to  take  this  money  ? 

has  a  ver-  Etper  Cur.  He  shall  ;  for  so  much  the  defendant  has  admitted  to  be  doe, 
diet  or  not  and  so  much  he  has  actually  paid  him ;  and  if  the  cause  had  gone  on  to  trial, 
there  must  have  been  a  verdict  for  the  plaintiff  as  to  so  much,  for  this  is  admit- 
ted to  be  due,  and  paid  down  as  the  plaintiff's  money ;  otherwise  perhaps  of 
money  paid  into  court  by  way  of  tender.  If  a  man  pleads  a  tender  et  uncart 
prist,  and  pays  the  money  into  court,  and  the  plaintiff  takes  issue  on  the  ten- 
der, and  it  is  found  against  him,  the  defendant  shall  have  the  money. 

See  Sty.  388. 
t  3.  Lkggett  v.  Cooper.  E.  T.  1817.  N.  P.  2  Stark.  103. 

of  money11       ^*ord  Ellenborough,  C.  J.     Payment  of  money  into  court  admits  the  original 
into  court,  contract.     Therefore,  where  defendant  pays  money  into. court,  he  cannot  ol>- 
defendant    ject  that  the  goods  were  of  an  inferior  quality  to  the  sample  ; .  the  goods  ought 
admits  the    to  have  been  returned,  if  he  would  avail  himself  of  the  objection, 
original        contract,  and,    therefore,  in  the  case  of  goods,  cannot  insist  they  are  defective  ;* 

4.  Ribbans  v.  Crickett.  E.  T.  1798.  K.  B.  1  B.  &  P.  264. 
But  bring.        Per  Cur.     Payment  of  money   into   court  is  an  admission  only  of   a  legal 
ing  money  demand*  and  we  cannot  allow  it  to  be  applied  to  an  illegal  transaction, 
into  court  is  only  an  admission  of  a  legal  demand ; 

5.  Cox  v.  Parry.  M.  T.  1786.  K.  B.  I  T.  R.  464.  S.  P.  Blutton  v.  Scholes. 

1810.  N.  P.  2  Campb.  314. 
And,  strict-      Action  on  a  policy  of  insurance.     A  verdict  having  been  found  for  the  plain- 
ly! applies    tjflfe  a  new  trjaj  waa  m0ved  for  on  the  grounds  that  this  was  a  verdict  against 
paid  in*       evidence,  and  that  upon  the  construction  of  25  G.  3.  c.  44.,  the  plaintiff  could 
and,  there,  not  support  this  action  in  point  of  law. 

fore,  if  the      Per  Cur.     A  great  question  in  this  case  is,  whether  the  defendant  has  not 
plaintiff       precluded  himself  from  making  that  objection  by  paying  money  into  court  ? 
p^?fio  l    Therefore,  it  will  be  necessary  to  see  what  effect  paying  money  into  court  has 
th  r   t  in  at m  ^  cause.     It  admits  that  the  plaintiffs  have  a  right  to  maintain  the  action, 
his  periLt     see  *  Salk.  597  ;   1  Burr.  2640  ;  and  reduces  the  question  simply  to  the  quan- 
tum of  damages  to  which  they  are  entitled  to  recover.     In  this  case  if  the  de- 
fendant had  not  paid  'money  into  court,  the  plaintiff  must  have  been  nonsuited. 
But  as  the  defendant  has  paid  money  into  court,  he  has  thereby  admitted  that  the 
plaintiffs  are  entitled  to  maintain  their  action  on  the  policy  to  the  amount  of 
that  sum.     But  he  has  admitted  nothing  more  ;  he  does  not,  by  paying  money 
into  court,  vary  the  constitution  and  import  of  the  policy  so  as  to  entitle  toe 
plaintiff  to  recover  beyond  that  extent. 
Formerly  it  6.  Jenkins  v.  Tenter.  M.  T.  1788.  C.  P.  1  H.    BI.  90. 

was  doubt-  Lord  Loughborough.  This  demurrer  to  evidence  strikes  me  as  being  ex- 
ed  whether  tremely  absurd,  since  by  payment  of  money  into  court  the  defendant  admits  a 
be  a  nonsuit cause  °f  action ;  so  that  where  money  is  paid  into  court,  there  can  be  no 
after  bring.  such  thing  as  a  nonsuit. 

ing  money  7.  Bantall  v.  Horner.  T.  T.  1797.  K.  B.  7  T.  R.  372  ;  2  Esp.  481 ;  2  II. 
into  court;  Bl.  374. 

*  Where  goods  are  tortiously  taken  by  the  defendant,  who  brings  in  money  generally  up- 
on a  declaration  containing  a  count  for  goods  sold,  it  will  be  presumed  that  the  parties  agreed 
to  convert  the  transaction  into  a  contract  of  sale  ;  see  Barnet  v.  Francis,  4  Esp.  28 ;  Cham- 
bre,  J.,  1801. 

t  In  actions  of  trespass  against  justices  of  the  peace,  &c.  for  acts  done  by  them  ex  officio, 
bringing  money  into  court  seems  to  be  no  admission  of  the  right  of  action ;  see  13  East, 
202,  203.  And  where  money  has  been  paid  into  court  short  of  the  plaintiff's  demand,  and 
it  is  taken  out  of  court,  evidence  is  admissible  to  show  quo  animo  it  was  done ;  and  it  is  not 
to  be  taken  conclusively  as  an  admission  that  the  rest  of  the  demand  was  unfounded;  see 
5  Esp.  69.  Upon  putting  off  a  trial,  the  bail  had  paid  a  sum  of  money  into  court  to  abide 
the  event  of  the  suit,  and  the  suit  having  afterwards  abated  by  the  death  of  the  defendant, 
they  were  permitted  to  take  the  money  out  of  court,  although  it  was  opposed  both  by  the 
plaintiff  and  by  the  administrator  of  the  defendant ;  see  Ward  v.  Lowning,  WU,  45  Geo.  3. 
K.  B.;  2  Smith,  R.  49.  S.  C. 
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The  defendants  in  several  actions  on  a  policy  of  insurance  paid  money  into  But  it  is 
court,  which  the  plaintiff  took  out  without  taxing  the  costs  at  that  time  ;  af-  n°w  aetUed 
terwards  they  entered  into  the  common  consolidation  rule,  and  the  plaintiff     re  m^ » 
was  nonsuited  in  the  action  that  was  tried.  . 

The  Court  held,  that  the  latter  was  not  entitled  to  the  costs  in  any  of  the 
actions  up  to  the  time  of  paying  money  into  court. 

8.  Gitttekidge  v.  Smith.  M.  T.  1794.  C.  P.    2  H.  Bl.  375.  IdemurrVr 

Per  EyrCy  C  J.     I  bold  that,  after  money  has  been  paid  into  court,  there  to  evidence, 
may  be  a  nonsuit  judgment  as  in  case  of  a  nonsuit,  a  demurrer  to  evidence,  Ac.;  be- 
a  plea  puis  darrein  continuance,  in  short  that  the  case  goes  on  substantially  cause  the 
in  the  manner  as  if  the  money  had  not  been  paid  in  at  all.     In  the  case  which  cau*e  P™*., 

ceeos   **a  if 
was  decided  in  this  court,  Lord  Loughborough  appears  to  have  been  of  opin-  t|ie  money 

ion,  that,  after  payment  of  money  into  court,  there  could  be  neither  a  demur-  had  not 

rer  to  evidence,  nor  a  nonsuit.     But  the  rest  of  the  Court  do  not  seem  to  paid  in.* 

have  concurred  with  his  lordship  in  that  opinion, 

9.  Andrews  v.  PaxsoraVe.  H.  T.  1808.  K.  B.  9  East,  325.  S.  P.    Guix- 

ija.  v.  Nock.  1795.  N.  P.  1  Esp.  347, 

The  defendant  paid  money  into  court  generally,  upon  .a  declaration  con-  of  £JJJJ? n 
taining  a  count  on  a  policy  of  insurance,  together  with  the  money  counts.        into  court 

The  Court  held,  that  this  was  an  admission  of  the  contract  stated  in  the  admits  the 
special  count ;  and  that  it  was  not  competent  to  the  defendant  to  show  that    [  264  ] 
the  policy,  by  which  the  risk  was  originally  made  to  cease  after  the  ship  had  contract  as 
moored  twenty-four  hours  in  safety,  was  afterwards  altered  by  the  broker 2?j  *? 
without  the  defendant's  knowledge.  tion  * 

10.  Watkims  v.  Towbbs  H.  T.   1788.  2  T.  R.  275. 

This  declaration  stated  that  on  the  29th  March,  1781,  to  wit,  at  Westmin- The  defen. 
ster,  in  the  county  of  Middlesex,  in  consideration  that  the  plaintiff,  at  the dant»  l(**e 
instance  and  request  of  the  defendants,  had  agreed  to  become  a  member  of  d       it8  ex 
the  Union  Society,  for  insuring  goods  fiom  loss  by  fire,  and  to  conform  to  a  istence, 
deed  of  settlement  made  in  that  behalf,  dated  16th  February,  1714,  enrolled    [  265  ] 
in  Chancery  ;  and  also  in  consideration  of  ten  guineas  paid  by  the  plaintiff  in-  should  pay 
to  the  treasuary  of  the  said  society,  whereof  the  defendants  were  trustees,  be-  !*e  raonej 
ing  the  consideration  for  insuring  700Z.   to  the  plaintiff  upon  his  goods  for  J^n^f^ 
seven  years,  the  defendants,  as  such  trustees,  undertook  and  promised  to  pay,  not  on  ^e 
&c,  in  case  of  a  loss  by  fire.     It  then  stated  a  loss  and  non-payment  by  the  special, 
defendants.     The   defendants  pleaded   the   general   issue.      The  venue  was  count.? 
changed  by  rule  of  court  from  Middlesex  to  London,  on  the  application  of 

•  It  seems,  where  the  plaintiff  takes  money  out  of  court,  and  does  not  move  to  set  aside 
the  nonsuit,  he  cannot  bring  a  fresh  action    see  Rogers  v.  M'Carthy,  3  Esp.  106. 

t  So,  where  two  breaches  were  assigned  in  one  count  of  a  declaration  upon  a  contract, 
and  the  defendant  paid  money  into  court  upon  one  of  them,  the  Court  held  that  he   thereby 
admitted  the  whole  contract  as  set  out  in  that  count.     And,  after  payment  of  money  into 
court  by  a  defendant  in  an  action  brought  against  him  on  the  2  &  3  Edw.  6.  c.  13.  by  a  far- 
mer of  tithes,  he  cannot  object  to  the  plaintiff's  title  of  the  tithes,  because  he  has  admitted  * 
the  plaintiff's  right  generally,  and  has  reduced  the  cause  to  a  mere  question  of  the  amount 
of  the  damages.     A   tender  also  upon  which  money  is  paid  into  court  admits  the  contract 
and  facts  stated  in  the  declaration.    Therefore,  where  a  count  averred,  that  in  consideration 
that  the  plaintiff  would  let  to  the  defendant  certain  tithes,  the  defendant  agreed  to  pay  41/., 
and  that  plaintiff  did  let  the  said  tithes,  and  permit  the  defendant  to  take   them  ;    a  tender 
pleaded  to  all  the  counts  generally  was  held  to  preclude  the  defendant  from  shewing  a  legal 
interruption  to  his  taking  the  tithes,  if   any  such  interruption  had  subsisted;  3  Taunt.  95. 
But  payment  of  money  into  court  generally  upon  a  declaration  containing  a  count  on  a  policy 
of  assurance,  and  the  money  counts,  ie  only  an  admission  of  the  contract,  but  does  not  pre- 
chide  the  defendant  from  disputing  his  liability  beyond  such  payment  for  goods  which  were 
not  loaded,  according  to  the  terms  of  the  policy;  2  Maule   At  Sel.  106.    And   where,  in  an 
action  on  a  policy  of  assurance,  it  appeared  that  the  plaintiff,  by  his  conduct  previous  to  the 
trial,  had  induced  the  defendant  to  believe  that  the  only  point  to  be  tried  was  a  question  of 
fraud,  and  suffered  him  to  prepare  his  evidence  accordingly,  the  Court  of  Common  Fleas 
would  not  allow  the  plaintiff  to  object  to  the  receipt  of  that  evidence  at  the  trial,  upon  the 
pound  ot  the  contract  having  been  admitted  by  the  payment  of  money  into  court ;  3  Bos.  & 
Ful.  556.    So,  in  an  action  on  a  valued  policy,  the  payment  of  money  into  court  upon  a  count 
which  states  a  total  loss  by  capture,  is  no  admission  of  a  total  loss  ;  but  the  plaintiff  is  bound 
to  prove  that  he  baa  suffered  damage  from  the  capture  beyond  the  amount  of  the  sum  paid 
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the  defendants ;  and  that  rule  was  afterwards  discharged  on  the  ptaintifPs  un- 
dertaking to  give  evidence  of  some  matter  in  issue,  arising  in  the  county  of 
Middlesex,  where  the  cause  of  action  was  first  laid  ;  after  which  the  defend- 
ants paid  712.  into  court  under  the  Usual  rule.  At  the  trial,  the  plaintiff,  in 
pursuance  of  his  undertaking  to  give  some  evidence  in  Middlesex,  proved  the 
rule  of  this  court  by  which  the  defendant  paid  money  into  court.  It  was  ob- 
jected by  the  defendants*  counsel,  that  this  was  not  a  compliance  with  the 
plaintiff's  undertaking,  and,  therefore,  that  he  ought  to  be  nonsuited.  But 
the  learned  judge  was  of  opinion,  that  the  payment  of  money  into  court  was 
en  admission  of  the  contract  on  which  the  action  was  brought ;  and  this  being 
proved  by  a  rule  of  court,  that  the  plaintiff  had  fulfilled  his  engagement 
A  verdict  was  afterwards  given  for  the  plaintiff. 

A&khurst,  J.  The  question  in  this  case  is,  Whether  the  plaintiff  has  or 
lias  not  complied  with  the  terms  of  his  undertaking  ?  And  if  he  has  not,  the 
next  question  will  be,  Whether  on  a  motion  for  a  new  trial,  which  is  an  ap- 
plication to  the  discretion  of  the  Court,  we  ought  to  do  that  which  we  can- 
not but  see  will  ultimately  prove  a  nugatory  act  ?  As  to  the  first,  I  am  clear- 
ly of  opinion  that  he  has  complied  with  bis  undertaking,  which  was  to  give 
material  evidence  of  some  matter  in  issue  arising  in  Middlesex.  By  the  terms 
of  this  declaration,  it  was  incumbent  on  the  plaintiff  to  prove  that  he  did  not 
become  a  member  of  the  Union  Society,  that  he  agreed  to  conform  to  the 
deed  of  settlement  of  1714,  of  which  the  defendants  were  trustees,  and  that 
.  the  defendants  promised,  &c. ;  these  were  facts  material  to  the  point  in  issue, 
and  the  payment  of  money  into  court  was  material  evidence  as  to  that  point, 
because  it  admitted  the  cause  of  action  and  superseded  the  necessity  of  all 
that  proof  which  the  plaintiff  must  have  otherwise  given.  So  that,  I  think, 
the  plaintiff  has  fully  complied  with  his  undertaking.  But  even  if  that  could 
be  doubted,  which  I  think  cannot,  1  should  be  of  -opinion  that  we  ought  not 
to  grant  a  new  trial  in  this  case,  because  on  a  second  trial  the  plaintiff  could 
give  material  evidence  in  Middlesex  by  proving  the  deed  of  settlement,  enrol- 
led in  Chancery,  or  the  bill  and  answer  in  the  Court  of  Exchequer.  There- 
fore, on  both  grounds,  I  think  the  rule  ought  to  be  discharged. 


[  266] 
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into  court;  boo  1  Campb.  557  ;  1  Taunt.  419.  So,  where  the  plaintiff  alleges  in  his  decla- 
ration multifarious  and  inconsistent  demands  arising  out  of  the  same  transaction,  payment 
into  court  of  a  sum  insufficient  to  meet  all  the  demands  cannot  be  applied  by  the  plaintiff  to 
prove  such  one  of  them  as  he  may  elect  at  the  trial ;  7  Taunt.  450.  And  where  the  decla- 
ration stated  that  the  plaintiff  had  sold  to  the  defendant  a  quantity  of  oak  bark  at  the  average 
price  of  the  season,  to  be  ascertained  before  a  given  day,  and  then  averred  that,  before  that 
day,  the  average  price  was  ascertained  to  be  a  given  sum ;  it  was  holden,  that  the  payment 
of  money  into  court  did  not  admit  the  average  price  to  be  as  stated  in  the  declaration. 
Where  a  defendant  deposited  money  under  a  rule  into  court,  to  abide  the  event  of  an  action 
of  tort,  and  died  before  trial,  the  plaintiff  was  not  permitted  to  take  it  out ;  see  Davell  v. 
Moxon,  5  Taunt.  603.  In  an  action  of  covenant,  if  money  be  paid  into  court  upon  one  of  the 
breaches  assigned,  the  execution  of  the  deed  is  admitted ;  Randall  v.  Lynch.  2  Campb.  357; 
Ellenborough,  C.  J.,  1810.  And  if  the  defendant  bring  in  money  generally  upon  a  declara- 
tion, containing  a  count  on  a  bill  of  exchange,  he  cannot  take  advantage  of  an  improper 
stamp;  see  Israel  v.  Benjamin,  3  Campb.  40;  Ellenborough,  C.  J.,  and  K.  B.  M.  1811; 
Ace.  Gutteridge  v.  Smith,  2  H.  Bl.  374.  Payment  of  money  into  a  superior  Court  is  a  con- 
elusive  admission  of  the  plaintiff's  right  to  sue  in  such  a  court;  Miller  v.  Williams,  5  Esp. 
19 ;  Ellenborough,  C.  J.,  1803.  And  where  the  plaintiff  declares  in  one  count  for  work  and 
labor  as  a  surgeon,  this  is  such  an  admission  of  the  plaintiff's  right  to  sue  in' tjj at  capacity  as 
precludes  the  defendant  from  giving  evidence  that  the  plaintiff  is,  or  assumes  to  be,  a  physi- 
cian ;  Lipscombe  v.  Holmes,  2  Campb.  441 ;  Ellenborough,  C.  J.,  1810. 

*  When  money  is  brought  into  court,  the  plaintiff  either  acccepts  it  with  costs,  in  dis- 
charge of  that  suit,  or  proceeds  in  the  action ;  in  the  former  case,  he  should  take  an  office, 
copy  of  the  rule,  and  procure  an  appointment  thereon  from  the  Master,  or  one  of  the  pro. 
thonotaries,  to  tax  the  costs,  and  serve  the  same  on  the  defendant's  attorney;  or,  in  default 
thereof,  it  will  be  considered  that  the  plaintiff  intends  to  proceed  in  the  action  to  recover  a 
larger  sum  than  that  paid  into  court ;  see  2  B.  &>  A.  116.  If  the  plaintiff  take  the  money 
out  of  court,  and  it  amount  to  less  than  the  sum  stated  in  the  affidavit  to  hold  to  bail,  the 
plaintiff  does  not  thereby  subject  himself  to  an  action  for  a  malicious  arrest ;  see  3  Esp. 
34;  5  Esp.  69;  1  B.  &  A.  66;  2  N.  R.  76. 
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VIII.  OP  THE  PROCEEDINGS  IN  ACTION  AFTER  * 


IX.  OBJECTIONS  TO,  HOW  TAKEN  AND  WAIVED. 

Griffith  y.  Wiimams.  E.  T.  1787.  K.  B.  1  T.  R.  710. 

Action  ftgafnst  the  defendant  as  an  attorney  for  negligence,  in  not  entering  if  money 
up  judgment,  on  a  warrant  of  attorney  against  a  debtor  of  the  plaintiff  by  be  irregu- 
wbich  be- had  lost  his  security.     The  defendant  pleaded  the  general  issue,  !arty  P*M 
and  afterwards  obtained  a  judge's  order  for  paying  money  into  court.     No-  l^nU^ 
tice  was  given  to   the  defendant  by  the  plaintiff's  attorney,  that  the  payment  tifpa  course 
was  irregular,  and  that  he  should  not  take  it  out  of  court ;  but  about  ten  is  to  move 
days  before  the  trial,  the  plain tiflTs  agent  took  the  money  out  of  court,  and to  discharge 
afterwards  the  plaintiff  obtained  a  verdict  for  the  exact  sum  paid  into  court.  {J10  *?ie » . " 

Per  Cur.     It  is  indeed  true,  that  the  defendant  in  this  action  could  net,  in  money  ou* 
strictness,  pay  money  into  court,  because  it  is  founded  in  damages  ;  but  if  the  he  waives 
plaintiff  had  intended  to  have  objected  to  it,  he  should  have  applied  to  dis-  the  objec- 
charge  the  rule.     But  he  has  acquiesced  under  this  order  by  taking  the  mon-  tion*t 
ey,  and,  therefore,  is  estopped  from  saying  that  the  defendant  could  not  pay 

money  into  court. 

»      ■  ..I  «— «.—       .       . 

X.  EFFECT  OF  THE  DEATH  OF  THE  PAYER.      .  inth«Com 

1.  C rocky  v.  Maktin.  E.  T.  1735.  C.  P.  Barnes,  281  ;  S.  C.  Ca.  Prac.  mon  Pleas," 

129  ;  S.  C.  Prac.  Reg.  225.  if  the  plain. 

A  sum  of  money  having  been   paid  into  court  by  defendant  upon  the  com-  tiff  die,  the 
mon  rule,  and  plaintiff  dying  before  trial,  defendant  moved  to  have  the  money  Conrt  W"U 
paid  back  to  him  ;  but  the  Court  were  of  opinion  that  the  money  being  paid  tne  n^,™ 
into  court  for  plaintiff's  use  ought  not  to  be  paid  back  to  defendant.  to  defend- 

2.  Kxafton  v.  Drew.  M.  T.  1732.  K.  B.  Barnes*  279  ;  S.  C.  Prac.  Reg.  ant. 

252.  [  267  ] 

Motion  was  made  upon  an  affidavit,  the  defendant  being  dead,  that   10/., 
paid  into  court  upon  the  common  rule,  might  be  paid  out  to  his  executors  ;  defendant 
but  the  Court  refused  the  rule.  die  it  will 

not  be  paid  hack  to  his  executors.  I 


XI.  OF  COSPS  CONNECTED  WITH.§ 
1.  Hartley  v.  Bateson.  H.  T.  1787.  K.  B.  1  T.  R.  629. 
Declaration  was  filed   in  Easter  term,  1787;  the  defendant  pleaded  and  In  the  K.B., 
paid  money  into  court  in  the  same  term  ;  the  issue  was  delivered  by  the  plain-  if  defendant 
tiffin  the  Trinity  term  following,  with  notice  of  trial  for  the  6th  of  July,f*£™™£ 
which  he  countermanded  on  the  3rd  of  July.     An  application  was  made  to  piaintirT  is 
the  defendant's  attorney,  for  the  amount  of  the  costs,  down  to  the  time  of  entitled  to 
paying  the  money  into  court,  with  an  offer  to  allow  the  subsequent  costs,  and  costs  up  to> 
settle  the  balance,  whichever  way  it  might  be  ;  the  defendant's  attorney  re-  j£at  tim?* 
fused,  insisting  that  he  was  entitled   to  bis  costs  from  the  commencement  of  proCeeda.  in 
the  action;  on  which  the  plaintiff  obtained  a  rule  to  show  csuse  why  the  Mas- action, 
ter  should  not  be  directed  to  tax  the  costs  of  the  plaintiff  to  the  time  of  pay- 
ing the  money  into  court,  and  the  defendant's  costs  from  that  time  to  the  time 
of  counteimanding  the  notice  of  trial,  and  why  the  defendant  should  not  pay 
the  balance  to  the  plaintiff. 

*  If  the  plaintiff  proceed  in  the  action,  the  sum  brought  into  court  is,  by  the  terms  of  the 
role,  to  be  struck  out  of  the  declaration  and  paid  out  of  court  to  the  plaintiff  or  his  atttomey  ; 
*od  upon  the  trial  of  the  issue  the  plaintiff  shall  not  be  permitted  to  give  evidence  for  the  same: 

t  Production  by  plaintiff  of  a  rule  obtained  by  the  defendant  for  payment  of  money  into 
court,  and  the  Master's  allocatur  of  a  certain  sum  for  costs,  is  sufficient  evidence  of  the 
plaintiff's  election  to  take  the  sum  paid  into  court ;  and,  if  he  afterwards  proceed  for  the 
costs  taxed  and  not  paid,  he  need  not  prove  a  previous  demand  at  the  trial ;  Doe  v.  Daun- 
cey,  7  Price,  674. 

t  And  where  a  defendant  deposited  money  under  a  rule  of  Court  to  abide  the  event  of  an 
action  of  tort,  and  died  before  trial,  the  plaintiff  was  not  permitted  to  take  it  out ;  see  Dew. 
ell  v.  Moxon,  5  Taunt.  603. 

vThe  rale  to  bring  money  into  court  is  commonly  drawn  up  with  costs,  to  be  taxed  by 
the  Master  in  the  King's  Bench,  or  one  of  the  prothonotaries  in  the  Common  Pleas.    When 
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Per  Cur*  On  enquiring  of  the  Master,  it  appears  to  be  the  constant  and 
regular  practice  that  the  plaintiff  is  entitled  to  have  his  costs  at  the  time  of 
paying  money  into  court,  and  the  defendant  all  his  subsequent  costs. — Rule 
absolute. 

2.  Griffiths  v.  Williams.  E.  T.  1787.  K.  B.  1  T.  R.  710. 

Provided  he      Action  against  the  defendant  as  an  attorney,  for  negligence  in  not  entering 

does  not  go  up  judgment  on  a  warrant  of  attorney  against  a  debtor  of  the  plaintiff,  by 

to  thai;       which  he  had  lost  his  security.     The  defendant  pleaded  the  general  issue,  and 

afterwards  obtained  a  judge's  order  for  paying  money  into  court.     Notice 

was  given  to  the  defendant  by  the  plaintiff's  attorney,  that  the  payment  was 

irregular,  and  that  he  should  not  take  it  out  ot  court ;  but  about  ten  days  be- 

[  268  ]    fore  the  trial,  the  plaintiff's  agent  took  the  money  out  of  court,  and  afterwards 

the  plaintiff  obtained  a  verdict  for  the  exact  sum  paid  into  court ;  and  the 

Court  allowed  him  costs. 

3.  Stevenson  v.  Yokke.  M.  T.  1790.   K.  B.  4  T.  R.   10. 

But  if  he  On  the  trial  of  this  cause  the  defendant  obtained  a  verdict ;  but,  as  he  had 
proceod  to  paid  money  into  court  before  trial,  it  was  moved  that  the  plaintiff  should  be 
trial,  and  a  allowed  his  costs  up  to  that  time,  on  the  authority  of  Griffiths  v.  Williams, 
given  a.  (ante*  p*  267),  and  that  they  might  be  deducted  out  of  the  costs  to  be  paid 
gainst  him ;  by  him  to  the  defendant ;  in  the  latter  case  he  observed,*  that  a  similar  rule 
was  made  after  verdict ;  but 

Butter,  J.,  said,  that  though  the  plaintiff  was  entitled  to  the  costs  up  to 
the  time  of  paying  money  into  court,  if  the  application  were  made  before  trial, 
yet  that  the  party  came  too  late  after  trial ;  and  that  that  part  of  the  case  of 
Griffiths  v.  Williams  could  not  be  supported. — Rule  refused. 

4.  Stodhabt  v.  Johnson  E.  T.  1790.  K.  B.  ST.  It.  657. 

Or,  at  the         The  defendant  paid-  4502.  into  court,  which  plaintiff  did  not  then  take,  bat 
trial,  a  jaror  proceeded  to  trial,  when  a  juror  was  withdrawn  by  consent.     And  the  ques- 
be  with-       tjon  wag^  wnether  the  plaintiff  was  or  was  not  entitled  to -the  costs,  till  the 
'        time  of  paying  the  money  into  court. 

The  Court  said,  that  whenever  a  juror  was  withdrawn,  each  party  must  pay 
his  own  costs. ' 

5.  Crosby  v.  Oldershaw.  H.  T.  1814.  K.  B.2M.&  S.  335. 
Or  he  be  The  defendant  after  notice  of  trial  obtained  leave  to  withdraw  his  plea  of 

non-suited,  the  general  issue,  and  pay  671.  10*.  into  court,  pleading  the  same  plea  again, 
orde^™"  which  he  accordingly  did.  Afterwards  the  plaintiff  countermanded  the  notice 
judgment,  °^  tr*a*  5  ana*  m  Michaelmas  term  the  defendant  obtained  judgment,  as  in  case 
as  in  case  of  a  nonsuit.  The  Master,  on  the  taxation  of  costs,  allowed  the  plaintiff  nis 
of  nonsuit,  costs  to  the  time  of  paying  the  money  into  court,  and  the  defendant  his  sub- 
he  cannot     sequent  costs.     A  rule  was  obtained,  on  behalf  of  the  defendant,  for  the  Mas- 

uptt? the*18 ter  to  rev'ew  h*s  taxation. 

time  of  pay-      Lord  EUenborough,  C.J    I  am  inclined  to  think,  that  a  judgment  as  in 
ing  money   case  of  a  nonsuit,  is  the  same  in  all  its  consequences  as  if  the  party  had  pro- 
into  court,   ceeded  to  trial,  and  the  defendant  had  obtained  judgment  upon  nonsuit  or 
verdict. 

6.     Seamour  v.  Bridge.  M.  T.  1799.  K.  B.  8  T.  R.  408. 
Bntinapre-      Assumpsit.     The  defendant  paid  money  into  court  as  to  part  of  the  demand, 
vious  case    and  pleaded  rum  assumpsit  to  the  rest.     Issue  was  joined  in  Easter  term  last, 

th^t"  ^U^  an<*  not*ce  °*  t"a'  was  g'vel*  *°r  ti*e  last  sittings  in  Trinity  term,  which  was 
cases  where  contmucd  to  the  sittings  after  Trinity  term  ;  but  the  plaintiff  neither  entered 
the  plaintiff  bis  cause,  nor  countermanded  bis  notice  of  trial,  but  took  the  money  out  of 
does  not  court ;  and  now  moved  in  this  term  to  have  his  costs  taxed  up  to  the  time  of 
the  defendant's  paying  money  into  court,  and  that  the  defendant  should  have 

money  is  brought  into  court,  the  plaintiff  either  accepts  it,  with  costs,  in  discharge  of  the 
suit,  or  proceeds  in  the  action.  In  the  former  case,  he  should  take  an  office  copy  of  the 
rule,  and  procure  an  appointment  thereon  from  the  Master  or  one  of  the  prothonotaries,  ttj 
tax  the  costs,  and  serve  the  same  on  the  defendant's  attorney ;  or,  in  default  thereof,  it  will 
be  considered  that  the  plaintiff  intends  to  proceed  in  the  action  to  recover  a  lager  sum  than 
that  paid  into^court ;  see  Muller  v.  Hartshorne,  3  B.  &.  P.  556. 


PAYMENT.— Costs  on.  187 

bis  easts  taxed  subsequent  to  that,  and  that  the  balance  should  be  paid  oyer    [  £69  ] 
to  the  party  to  whom  it  should  be  found  by  the  Master  to  be  due.     In  sup-P™cee<l.  "> 
port  of  the  rule,  cited  Hartley  v.  Bateson,  and  relied  on  the  distinction  taken  tna/  fne.  i8 
by  Buller,  J.,  in  Kobell  v.  Hudson,  that  if  the  plaintiff  accept  the  money  paid  cosla  up  to 
into  court  at  any  time  before  trial,  he  is  entitled  to  his  costs  up  to  the  time  the  time  of 
of  paying  the  money  into  court ;  otherwise,  if  he  proceed  to  trial  and  fail,  paying  the 
And,  he  said,  it  makes  no  difference  in  this  case,  that  the  defendant  was  enti-  money  mt° 
lied  to  judgment,  as  in  case  of  a  nonsuit,  on  account  of  the  plaintiff's  not^JJJJJJl [JJJJJ 
having  proceeded  to  trial  pursuant  to  bis  notice  ;  Savage  v.  Franklyn,  Barnes,  )y,  even 
280 ;  and  Bate  t.  Crane,  Barnes,  287.  though  de- 

Per  Cur.    The  practice  seems  fully  settled,  by  the  cases  cited  on  the  part  defendant 
of  the  plaintiff;  and  it  is  now  further  certified  to  us  by  the  Master  that  that?**!*™* 
continues  to  be  the  practice.-  Rule  absolute.  as  mcITe'of 

7.  Lank  v.  Wright.  H.  T.  1800.  K.  B.  8  T.  R.  486.  a  nonsuit. 

In  this  case  the  defendant  having  paid  money  into  court,  the  plaintiff  twice  ^  eTen 
carried  down  the  record  for  trial  and  withdrew  it ;  after  which  he  took  out  though  he 
a  judge's  summons  in  the  last  vacation,  to  discontinue  the  action  on  payment  withdraws 
of  costs;  and  now  it  was  moved,  on  behalf  of  the  plaintiff,  that  the  Master tho.  record 
might  allow  him  his  costs  to  the  time  when  the  money  was  paid  into  court,  that  ^JJil^f 
the  amount  might  be  deducted  out  of  the  subsequent  costs,  and  the  balance  down,  and 
paid  to  the  plaintiff,  the  plaintiff  undertaking  to  pay  the  balance  if  it  should  then  discon- 
be  in  the  defendant's  favour ;  and  the  cases  of  Hartley  v.  Bateson,  ante,  267 ;  tinue*. 
Stephenson  v.  Yorke,  4  T.  R.    10,  Kabell  v.  Hudson,  lb. ;  and  Seymour  v. 
Bridge,  8  T.  R.  403  ;  were  cited  to  show  that  where  money  is  paid  into  court, 
the  plaintiff  is  entitled,  at  any  time  before  trial,  to  the  costs  up  to  the  time 
•when  the  money  was  paid  in. 

The  Court  thought  that,  though  this  case  was  new  in  specie,  it  fell  within 
the  principle  on  which  the  cases  cited  by  the  plaintiff  were  decided ;  and  there- 
fere  they  made  the  rule  absolute. 

8.  Akdsews  v.  Palsgbavb.  H.  T.   1808.  K.  B.  9  East,  325* 

The  defendant  having  paid  money  into  court  generally,  upon  a  declaration  ..    . 
containing  a  count  on  a  policy  of  assurance,  together  with  the  money  counts,  f^p^?*9 
obtained  a  rule  tiler  verdict,  to  amend  the  rule  for  paying  money  into  court  mentof  mo- 
by  confining  it  to  the  money  counts,  and  for  a  new  trial,  on  payment  of  costs,  ney  into 

The  Court  held,  that  the  plaintiff;  on  taking  the  money  out  of  court,  was<j°«£  da. 

entitled  to  all  the  costs  of  the  action,  and  not  merely  to  the  usual  costs  on  arffv™1  ~L. 

,    c  .  ,  *  tains  a  new 

rule  for  a  new  trial.  trial  and 

leave  to  amend  the  rule  for  paying  money  into  court,  and  the  plaintiff  proceeds  no  further, 
bat  takes  the  money,  he  is  entitled  to  the  coste  of  the  whole  action ; 

9.  Comyns  v.  Allen.  E.  T.   1730.  K.  B*  Ca.  Temp.  Hard.  260.  ^  0f 

Upon  mm  assumpsit  pleaded  to  an  action  on  the  case  for  goods  sold  and  da-  course  in 
livened.    The  defendant  had  paid  2391.  into  court,   and  the  question  upon    [  270  ] 
evidence  was,  whether  the  real  demand  were  above  2392.  or  under ;  and,  all  cases, 

Lord  Hardwicke  directed  the  jury,  that,  if  they  believed  the  plaintiff's  wit-  wnere  more 
nesses,  who  made  above  2392.  to  be  due,  they  should  find  for  the  plaintiff,  JJ'JJJ8^ 
and  give  him  that  overplus  in   damages  ;  but  if  they  believed  the  defendant's  then  has  a 
witnesses,  or  that  no  more  or  less  was  due,  they  should  find  for  the  defendant,  verdict  for 
The  jury   found  for  defendant.  v  the  overplus 

10.  Wilton  v.  Place.  M.  T.  1800.  C.  P.  2  B.  &  P.  W.  and  costs. 

The  plaintiff  having  commenced  actions  against  several  under-writers  on  a  jn  the  Com- 
policy  of  insurance,  the  defendants  in  all  die  actions  paid  money  into  court  mon  Pleas,* 

*  Upon  setting  aside  a  writ  of  inquiry,  the  Court  of  Common  Fleas  permitted  the  defend- 
ant to  pay  money  to  the  plaintiff  under  a  rule  of  Court,  with  the  costs  of  the  action,  up  to  that 
time,  and  ordered  mat  the  plaintiff's  farther  proceedings  should  be  at  the  peril  of  paying  the 
subsequent  costs,  see  1  Taunt.  491 ;  Cas.  Pr.  C.  P.  85;  Barnes,  281,  285 ;  but  where,  in  an 
action  for  work  and  labour,  the  defendant,  having  offered,  by  letter,  to  pay  a  certain  sum  for 
the  debts,  with  the  costs,  up  to  that  time,  which  was  refused  by  the  plaintiff,  obtained  a  rule 
to  show  cause  why  the  sum  offered  and  the  costs  should  not  be  paid  into  court,  and  further 
proceedings  stayed,  and  why  the  plaintiff  should  not  pay  the  costs  incurred  since  the  offer, 
and  why,  if  the  plaintiff  refused  to  accept  it,  that  sum  should  not  be  paid  into  court  and  struck 

VOL.  XIII.  24 
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if  defendant  upon  the  common  counts.    One  cause  was  tried,  and  a  verdict  was  found  for 
pays  money  tne  defendant.     No  consolidation  rale  had  been  actually  entered  into,  but  it 
the°plairuiff  appearing  to  have  been  the  understanding  of  the  parties,  that  all  the  causes 
was  entitled  should  be  bound  by  the  event  of  one,  the  Court,  at  the  instance  of  counsel, 
to  costs  up  were  about  to  direct  the  prothonotary  to  tax  costs  to  the  defendants  in  all  the 
to  that  time,  causes,  as  well  up  to  the  time  of  paying  the  money  into  court  as  afterwads, 
fendantob-  aCCOJ"d*Dg  totne  ru*e  *aid  down  in  Stevenson  v.  Yorke,  4  Term  Rep.  10;  Ha- 
tains  a  ver-  kell  v.  Hudson,  lb.  ;  and  Burs  tall  v.  Horner.  7  Term  Rep.  372.     The  pro- 
diet  ;  ihonotary  stated  that,  according  to  the  practice  of  the  Common  Pleas,  where  mo- 
ney is  paid  into  court,  though  the  defendant  ultimately  succeed  in  the  cause 
when  tried,  yet  the  plain tuT  is  entitled  to  costs  till  the  time  of  the  money  be- 
ing paid  into  court.    .Upon  hearing  this, 

The  Court  observed,  that  the  practice,  as  stated  by  the  prothonotary,  see 
Savage  v.  Franklin,  Barnes,  280 ;  Davies  v.  Mounsell,  Barnes,  282 ;  must 
prevail, 
laintiffpro.  IL   MuLLEB  v-  Hahtshorne.   M.  T.  1803.  C.  P.  3  B.  &  P.  566. 

ceed  to  tri-  -P*1"  ^ur'  H tne  plaintiff  proceed  to  trial  after  money  paid  into  court,  he 
al,  and  is,  notwithstanding,  entitled  to  costs  up  to  the  time  of  the  money  being  paid 
failed.  in. 

[  271  ]  j2.  Twehjlow  v.  Shock.  E.  T.   1810.  C.  P.  2  Taunt.  361. 

tactics  to*  The  Court  held>  tbat  genera,lv> if  money  be  paid  into  court,  and  the  plain- 
theCCofn!.n  ^  does  not  ta^e  **  OQt»  DUt  proceeds  to  trial,  and  recovers  nothing,  he  is  not 
mon  Pleas  entitled  to  costs  up  to  the  time  of  paying  the  money  into  court ;  but  in  policy 
seems  to  be  causes,  where  there  is  a  consolidation  rule,  and  money  paid  into  court,  although 
the  same  as  tne  cause  tried  follows  the  general  practice,  and  the  defendant,  if  he  succeeds, 
Kin  A  **  ent>^e<^ lo  tDe  whole  costs  of  that  action ;  yet  the  plaintiff  is  entitled  to  the 
Bench.  entire  costs  of  the  short  causes  up  to  the  time  of  paying  the  money  into  court. 
And,  there-  13«  Jeffs  v-  Smith.  M.  T.  1811.  C.  P.  4  Taunt.  196. 

fore,'  if  the       Per  Cur.     If  a  defendant  pays  money  into  court,  which  the  plaintiff  does 
defendant    not  take  put,  but  proceeds,  and  the  defendant  obtains  a  .verdict,  the  defendant 
succeds,  he  }9  entitled  to  full  costs  of  the  whole  action, 
cosuof '  u£  14'  Postub  v-  Beokington.  E.  T.  1816.  C.  P.  1  Marsh,  610 ;  S*  C.  6  Taunt. 

whole  ac-  .  *  op- 

tion ;  eo  if      The  Court  were  of  opinion  that  if  the  defendant  successfully  signs  judgment 
he  sucessn   of  nonpros.,  he  is  entitled  to  costs  after  paying  money  into  court, 
^meftna  ldi  Bailue  v'  Casbi^t.  H.  T.  1792.  K.  B.  4  T.  R.  679. 

JJJJfL^.  Action  on  a  policy  of  insurance  ;  the  declaration  contained  several  counts, 

If  v  be  avei"nS  interest  in  different  persons.  The  defendant  paid  money  into  court 
paid  into  upon  some  of  those  counts,  which  the  plaintiff  took  out,  and  the  Master  having 
court  on  only  taxed  the  plaintiff  his  costs  on  those  counts,  moved  that  the  Master  might 
some  counts  be  directed  to  review  his  taxation,  and  to  allow  the  plaintiff  costs  upon  all  the 
only,  which  counto. 

cents1  he^is  d*>er  ^ur'  When  the  defendant  pays  money  into  court  on  some  of  the  counts 
only  enti-  only,  it  is  saying  in  other  terms  that  he  admits  tbat  the  plaintiff  has  a  cause  of 
tied  to  costs  action  against  him  to  a  certain  extent,  but  tbat  he  seems  to  defend  himself 
on  those 

counts.*  out  of  the  declaration  ;  the  Court  of  Common  Pleas  discharged  the  rule,  it  appearing  that 
there  was  nothing  oppressive  in  the  plaintiff's  conduct;  see  5  Taunt.  840;  1  Marsh.  392  ; 
S.  C.  3  B.  &  B.  168.  And,  in  general,  where  money  is  paid  into  court  upon  the  common  rule, 
the  court  will  not  discharge  that  part  of  it  which  directs  the  payment  of  costs,  unloss  the 
defendant  has  been  prevented  from  making  a  legal  tender  by  the  fraud  or  vexatious  conduct 
of  the  plaintiff.  / 

*  So,  in  Common  Picas,  where  the  plaintiff  accepts  money  paid  into  court,  on  one  count 
only,  and  discontinues,  he  is  not  entitled  to  the  costs  of  the  others,  Sharratt  v.  Vaughan, 
2  Taunt.  266 ;  but  where  an  action  was  brought  for  two  separate  sums  of  money,  one  of 
which  the  defendant  offered  to  pay  with  all  costs  to  that  time,  the  plaintiff  *s  attorney  refused 
to  stay  proceedings  on  thoae  terms,  and  defendant  paid  that  sum  into  court;  but  the  plainttff 
afterwards  finding  that  he  could  not  support  the  action  for  the  other  part  of  his  demand,  took 
the  money  out  of  court,  and  discontinued  the  action ;  the  Court  allowed  the  defendant  his 
costs  from  the  date  of  his  offer  to  pay  the  sum  into  court,  and  directed  that  the  same  should 
be  set  off  against  the  plaintiff's  costs  previously  incurred ;  James  v.  Hogget,  2  B.  &  A.  776. 


PAUPER.  189 

against  the  charges  contained  in  the  other  counts  ;  and  the  plaintiff,  by  taking 
the  money  out  of  court,  precludes  himself  from  all  right  to  the  costs  upon  the 
other  counts. 

Per  Cur,     Rule  refused. 

16.  Smith  v.  Smith.  T,  T.  1807.  C.  P.  2  N.  R.  473.  [  272  J 

If  a  defendant  pay  a  sum  of  money  into  court,  and  obtain  an  order  to  stay  If  the  plain- 
proceedings  on  payment  of  that  sum  and  costs,  and  omit  to  pay  the  costs  whenlifftakea 
taxed  ;  the  plaintiff,  after  taking  the  money  out  of  court,  may  proceed  without  **  m?neL 

•  i  i      /•  .  i  .  *  out,  1*6  may 

a  previous  demand  of  the  costs.  nave  an  aU' 

17.  Plummeb  v.  Savage.  M.  T.  1818.  Ex.  6  Price,  126.  tachment' 

The  Court  said  in  the  Exchequer  the  order  for  payment  of  costs  on  paying  for  lne  C08t» 
money  into  court  13  imperative  (and  not  conditional,  as  in  the  King's  Bench)  ;  mth* ppom 
and  on  their  being  taxed,  the  plaintiff  may  have  an  attachment  if  not  paid  ;  but  ^n  Exche- 
the  plaintiff  is  also  at  liberty  to  proceed  to  trial  for  the  purpose  of  recovering  quer  * 
them. 


Itattyer.  t    See  post,  tit.  Poor. 

So,  where  several  insurance  causes  on  the  same  policy,  in  each  of  which  the  defendants 
have  paid  money  into  court,  which  the  plaintiff  has  taken  out  without  taxing  costs,  are  con- 
solidated,  to  abide  the  event  of  one  ;  if  the  plaintiff1  is  nonsuited  in  that  one,  he  is  not  enti- 
tled to  costs  in  the  others  up  to  the  time  of  paying  money  into  court  than  in  the  one  tried ; 
Buretall  v.  Horner,  7  T.  R.  372.  Bat,  where  actions  on  policies  are  consolidated  and  money 
U  paid  into  court,  which  the  plaintiff  not  accepting,  the  defendant  has  a  verdict,  the  plaintiff 
is  nevertheless  entitled  to  the  costs  of  the  short  causes,  up  to  the  time  of  payment  in ;  Twem- 
low  v.  Brock,  2  Taunt.  361.  So,  a  plaintiff  on  a  policy,  taking  the  premium  out  of  court, 
does  not  lose  his  costs  of  the  special  counts,  where  there  is  no  consolidation  rule,  though  he 
had  (ailed  on  the  speoial  counts  in  another  action ;  Redman  v.  Woodman,  5  Taunt.  607. 
Plaintiff,  an  attorney,  sued  for  21/.  7*.  lid. ;  defendant  applied  to  stay  proceedings,  on  pay- 
ment of  152.  and  the  costs  then  incurred.  Plaintiff  refusing  to  accept  the  157.  proceeded  by 
delivering  a  declaration,  but  afterwards  took  the  15/.  in  full  satisfaction  of  his  demand,  and 
taxed  his  coats.  The  debt  having  been  due  to  the  plaintiff  for  five  years,  and  the  defendant 
having  frequently  promised  to  pay  it,  the  Court  refused  to  order  the.  costs  to  be  retazed,  so 
as  to  allow  the  defendant  the  costs  incurred  between  the  summons  to  stay  proceedings  and 
the  taking  of  the  money  out  of  Court;  Carr  v.  Smythies,  3  B.  &  B.  168. 

*  But  in  the  King's  Bench,  if  not  paid,  plaintiff  must  proceed  in  the  action ;    see  2  Stra. 
1220;  7  T.  R.  6. 

tin  a  practical  sense,  a  pauper  is  a  person  who,  in  order  to  prosecute  a  suit  under  the  stat. 
11  Hen.  7.  c.  13.  or  to  defend,  in  certain  cases,  under  the  2  Geo.  2.  c.  28.  s.  8.  will  swear 
himself  not  to  be  worth  5/.  When  this  sum,  or  any  particular  sum,  was  fixed  upon  as  the 
measure  of  that  property  which  would  bring  a  party  within  the  stat.  11  Hen.  7.  it  is  impos- 
sible to-  trace.  The  earliest  specification  of  a  sum  is  in  LiL  P.  R.  851.  and  the  sum  there 
mentioned  is  10/.  instead  of  5/.  :  now  that  sum  is  specified  in  a  note  to  R.  H.  3  &.  4  Jac.  2 ; 
and  the  2  Geo.  2.  c.  28.  s.  8.  to  be  presently  mentioned,  also  specifies  the  sum  of  5L,  and  the 
taking  the  oath  in  the  case  therein  mentioned.  Tbe  stat.  11  Hen.  7.  c.  12,  after  reciting 
"that  where  the  king,  of  his  most  gracious  disposition,  willeth  and  intendeth  indifferent  jus- 
nee  to  be  had  and  ministered,  according  to  his  common  laws,  to  ail  his  true  subjects,  as  well 
to  the  poor  as  rich)  which  poor  subjects  be  not  of  ability  or  power  to  sue  according  to  the 
laws,  for  the  redress  of  injuries  and  wrongs  to  them  daily  done,  as  well  concerning  their 
persons  and  their  inheritance,  as  other  causes;  for  remedy  thereof  in  the  behalf  of  the  poor 
persons  of  the  land,  not  able  to  sue  for  their  remedy  after  the  course  of  the  common  law," 
enacts,  "that  every  poor  person,  which  shall  have  cause  of  action  against  any  person,  shall 
have,  by  the  discretion  of  the  Chancellor  for  the  time  being,  writ  or  writs  original,  or  writ  of 
nibpmnA,  according  to  the  nature  of  their  causes,  paying  nothing  for  the  seals  of  the  same, 
not  to  any  person  for  the  writing  of  the  same  writ  or  writs.  And  that  the  said  Chancellor 
shall  assign  such  of  the  clerks,  which  shall  do  and  use  the  making  and  writing  of  the  same 
writs,  to  write  the  same  ready  to  be  sealed,  und  also  learned  counsel  and  attornies  for  the 
same,  without  any  reward  taken  therefor.  And  after  the  said  writ  or  writs  be  returned,  if 
it  be  before  the  king  in  his  bench,  the  justices  there  shall  assign  to  the  same  poor  persona 
counsel,  learned  by  their  discretions,  which  shall  give  their  counsel,  nothing  taking  for  the 
same ;  and  likewise  the  justices  shall  appoint  attorney  and  attornies  for  the  same  poor  per. 
sons,  and  all  other  officers  requisite  and  necessary  to  be  had  for  the  speed  of  the  said  writs 
to  be  had  and  made,  which  shall  do  their  duties,  without  any  reward  for  their  counsels,  help, 
and  business  in  the  same.  And  the  same  law  and  order  shall  be  observed  and  kept  of  all 
such  suits  to  be  made  before  the  king's  justices  of  his  Common  Pleas,  and  barons  of  his 
Exchequer,  and  all  other  justices  of  the  courts  of  record  where  any  such  suit  shall  be."  By 
stat.  23  Hen.  8.  c.  15.  entitled,  "An  act  that  the  Plaintiff  being  nonsuited,  shall  yield  damages 
to  the  Defendants,  in  Actions  Personal,  by  the  Discretion  of  the  Justices."    Sect.  2.  ''Every 
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vexatious 
delay. 


1.  Dok,  d.   Seppingwel*  v.  Tbvpsll.  T.  T.  1805.  K.  B.  6  East,  606. 

Hie  lessor     Rule  to  show  cause  why  the  lessor  of  the  plaintiff  should  not  be  dispaupered 

of  the  plain- for  vexatious  delay.     It  appeared  that  notice  of  trial  had  been  given  for  the 

tiff  suing  iQ8ummer  assizes,  1804,  and  countermanded  six  days  before  the  assizes:    that 

f  273 'l    notice  of  trial  was  again  given  for  the  last  spring  assizes,  and  the  cause  entered 

em*  will  be  *°r  l"a'>  0llt  tnat  on  ^e  ^ir^  ^*7  °^  ^e  aM>Z6S  the  record  was  withdrawn; 
dispaupered  ^hat  the  defendant  had  incurred  above  100 J.  costs  in  procuring  evidence,  and 
incase  of     his  attorney  swore  to  receipts.     It  further  appeared,  that  in  Easter  term,  the 
defendant  had  moved  for  judgment  as  in  case  of  a  nonsuit,  for  not  proceeding 
to  trial  ;  and  that,  upon  the  lessor  of  the  plaintiff  undertaking  peremptorily  to 
try  at  the  next  summer  assizes,  that  rule  had  been  discharged.     It  was,  for  the 
lessor  of  the  plaintiff,  now  insisted,  that  he  being  under  a  peremptory  under- 
taking to  go  to  trial,  and  the  defendant  having  accepted  such  undertaking,  had 
thereby  recognized  bis  character  of  pauper,  and  could  not  therefore  have  this 
rule  made  absolute  ;  and  the  Court,  being  of  this  opinion,  discharged  the  rule. 
2.     Blood  v.  Leb.  M.  T.  1769.  K.  B.  3  Wils.  24. 
Hie  pauper.      Assumpsit  had  been  commenced  in  the  Palace  Court  for  about  the  sum  of 
although      9/#)  which  the  defendant  removed  into  this  court  by  habeas  corpus.     The  cause 
* M&ta  1    t^ing  at  issue,  and  the  plaintiff  not  having  proceeded  to  trial  in  due  time  after 
or  auff        *"ue  j°*ned>  tne  defendant  gave  him  notice  of  motion  for  judgment  as  in 
judgment     caae  °f  a  nonsuit.     Before  the  motion  came  on,  the  plaintiff  (being  a  poor 
man)  applied  to  be  admitted,  and  was  admitted,  to  proceed  in  his  suit  in  forma 
pauperis.     Afterwards,  upon  showing  cause  why  there  should  not  be  judgment 
as  in  case  of  a  nonsuit,  the  rule  was  made  absolute,  because  the  plaintiff  or  his 
attorney  would  not  undertake  to  pay  the  costs  of  that  application  to  the  court  ; 
whereupon  judgment  as  in  the  case  of  a  nonsuit  was  entered  the  31st  day  of 
May  last ;  and  the  plaintiff  being  now  taken  in  execution  upon  that  judgment 
it  was  moved  that  he  might  be  discharged  out  of  custody,  on  the  ground  that 
a  pauper  was  not  liable  to  costs  in  this  case. 

Wilmot  C.  J.,  cited  from  his  own  manuscript  notes  the  following  cases  re- 
lating to  paupers  and  costs  :  Winter  v.  Slow,  Mich.  4  Geo.  2.  B.  R.  was 
trover  by  a  pauper.  At  the  trial  the  plaintiff  proved  a  demand  and  refusal  at 
the  time  of  serving  the  writ,  which  being  after  the  commencement  of  the  ac- 
tion, he  became  nonsuited  ;  and,  having  brought  a  second  action  for  the  same 
thing,  it  was  moved  that  he  might  pay  the  costs  of  the  nonsuit  in  the  former 
action,  before  he  proceeded  in  the  second  action ;  but  the  Court  refused  to 
grant  the  motion,  because  they  thought  the  plaintiff  had  not  been  vexatious. 
In  Taylor  v.  Lowe,  Trin*  7  &  8  Geo.  2.  B.  R.  the  plaintiff  being  a  pauper,  and 
having  given  686  notices  of  trial,  and  thereby  vexed  the  defendant,  it  was 
moved  that  he  might  pay  costs  of  former  notices,  or  be  restrained  from  pro- 


in  the 
case  of  a 
nonsuit, 
pays  no 
costs; 


poor  person,  being  plaintiff,  which,  at  the  commencement  of  their  suit,  be  admitted  by  me 
discretion  of  the  Judge,  Where  such  suit  shall  be  pursued,  shall  have  their  process  and  mum 
sel  of  charity  without  any  money  or  fee  paying  for  the  same,  shall  not  be  compelled  to  pay  nnjr 
coots  by  virtue  of  the  above  statute ;  but  shall  suffer  other  punislunent,  as  by  the  discretion] 
of  the  justices  or  judge  before  whom  such  suits  shall  depend,  shall  be  thought  reasonable/" 
The  2  Goo.  2.  c.  28.  s.  8.  seems  wholly  to  relate  to  allowing  a  party  to  defend  Informa  jmvju 
peris,  in  cases  relating  to  the  customs ;  and  it  is  in  this  section  that  the  SL  appears  to  be  the 
sum  that  the  party  must  swear  he  is  not  worth,  before  he  .can  avail  himself  of  the  beneit  of 
the  act  The  only  rule  of  Court  that  appears,  in  the  collection  of  rules  and  orders  in  the) 
King's  Bench  and  Common  Pleas!  hi  relation  to  paupers,  or  suits  in  forma  pamperU,  is  that 
above  stated,  and  which  has  long  ceased  to  govern  the  practice.  It  appears,  that  by  an  ob- 
vious construction  of  the  Stat.  11  Hen.  7.  in  the  court  of  law,  a  pauper  defendant  must  find 
means  to  defend  himself  in  a  suit  of  law,  be  he  never  so  unjustly  or  vexatiously  attacked  } 
see  Bar.  328 ;  aliter  in  Chancery,  P.  R.  C.  265.  The  admission  only  extends  to  sue  in  one 
cause  by  virtue  of  that  admittance ;  see  Litt.  P.  R.  851.  It  seems,  from  the  same  authority, 
that  none  ought  to  be  admitted  to  sue  in  forma  pauperis  in  an  action  on  the  case  for  words* 
As  to  whether  the  officers  have  a  right  to  be  paid  their  fees  where  a  pauper  recovers  a  ver- 
dict of  5*.  or  upwards,  the  authority  does  not  appear.  Mr.  Impey  says,  "by  what  authority  I 
never  could  learn."  Mr.  Tidd  states  they  are  so  entitled,  but  cites  no  authority.  Where, 
On  motion  for  dispaupering  on  account  of  the  alleged  pauper  having  an  estate  of  402.  a-year, 
the  party  swore  that  he  was  in  debt  more  than  it  was  worth ;  and  Turton  and  Gould,  justices* 
refused ;  but  Holt,  C,  J.  held  this  no  reason ;  Anon.  3  Balk.  606* 
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ceediog  to  trial ;  but  while  the  admission  to  sue  in  forma  pauperis  stood,  they 
would  make  no  rule  about  costs,  but  made  a  rule  to  show  cause  why  be  should 
not  be  dispaupered,  which  was  made  absolute  upon  an  affidavit  of  service 
thereof.  In  Oats  ▼.  Holiday,  Trin.  22  &  23  Geo.  2.  B.  R.  it  was  at  first 
doubted  whether  a  plaintiff  could  be  admitted  in  forma  pauperis  after  the  com* 
mencement  of  the  suit ;  but  at  length  it  was  resolved  that  he  might  be  so  ad* 
mitted  at  any  time  of  the  suit ;  and  the  Court  resolved,  that  a  person  so  admit- 
ted in  forma  pauperis  pendente  lite,  shall  not  pay  costs  from  the  beginning  of 
toe  action.  This  seems  to  be  a  case  in  favour  of  this  motion  to  discharge  the 
plaintiff  out  of  custody.     Adjournatur, 

3.    Rick  v.  Brown.  E.  T.  1797.  K.  B.  1  B.  &  P.  39.  overruling  Walxeb 

v.  Packer.  Coke  Rep.  47. 

The  plaintiff  in  this  case  sued  as  a  pauper ;  and  the  cause  standing  in  the  pa-  But  it  his 
per  for  trial  on  the  first  sitting  in  Easter  term,  was  on  that  day  made  a  remanet  condoct  ap- 
until  the  second  sitting  in  the  same  term,  by  an  order  of  Nisi  Prius,  at  the  in-  TOntioaiL 
stance  of  the  defendant,  he  undertaking  to  pay  the  costs  of  the  day,  and  also  the  Court 
of  that  application.     The  order  was  made  a  rule  of  this  court,  and  the  costs  will  diapam* 
allowed  by  the  prothonotary,  but  the  defendant  refused  to  pay  them  ;  in  con-  P*r  him 
sequence  of  which  counsel  moved  for  an  attachment.     If  was  contended  that  ?°  "••»«"• 
it  was  regular  for  a  pauper  to  recover  costs,  and  that  it  was  the  practice  to  al-  per  he  new 
low  them  where,  had  he  not  been  a  pauper,  he  would  by  the  verdict  have  been  pays  costs, 
entitled  to  them  ;  3  Bla.  Com.  401.  was  cited,  where  it  is  said  a  pauper  may 
recover  costs  though  he  pays  none  ;  and  Scatchmer  v.  Faulkard,  1  Eq.  Ca. 
Ab.  125.  where  Lord  Somers,  after  much  inquiry,  ordered  costs  to  a  pauper  ;    [  275  ] 
M  for  though  he  were  at  no  costs,  or  at  small  costs,  yet  the  counsel  and  clerks, 
did  not  give  their  labour  to  the  defendant,  but  to  the  pauper.  "     It  was  said  in 
Walker  v.  Packer,  Cooke's  Cases  in  Practice  in  C.  P.  47.  the  court  ordered 
costs  to  be  taxed  against  a  pauper,  for  not  proceeding  to  trial,  and  declared 
that  a  pauper  should  pay  costs  for  all  defaults*  as  an  executor  or  administrator 
should  for  their  own  defaults  ;  see  1  Stra.  420.     If  then  a  pauper  was  liable 
to  pay  costs  for  his  own  defaults,  why  should  he  not  receive  them  for  those  of 
his  opponent  ?     It  was  urged  that,  in  this  case  it  was  hardly  within  the  discre* 
tion  of  the  Court  to  refuse  them,  since  the  application  was  founded  on  consent 
and  a  voluntary  undertaking  to  pay  the  costs,  which  had  been  made  a  rule  of 
court 

Per  Cur.  The  case  that  has  been  cited  respecting  the  payment  of  costs  by 
a  pauper,  is  not  law.  The  mode  of  proceeding  by  the  Court  is  this* ;  where  a 
pauper  misbehaves  himself  he  is  dispaupered  in  consequence,  see  2  Stra.  1 122  ; 
2  Salk.  506  ;  3  Wils.  24  ;  and  so  becomes  liable  to  costs.  In  this  case,  how- 
ever, the  attachment  must  issue. 

4.     Weston  v.  Withers.  E.  T.  1788.  K.  B.  2  T.  R.  511.  But  if  a 

The  plaintiff  being  nonsuited  in  a  former  action  of  trespass  against  the  de- Plai?*j?"- 

fendant  for  taking  his  goods  on  a  distress  for  rent,  brought  a  second  action  for  nonsuited 

the  same  cause,  and  sued  in  forma  pauperis,  being  a  prisoner  in  the  King's  (not  in/or- 

Bench.    The  costs  oi  the  former  action  amounted  to  32/.,  which  the  defend-  m*  jm«*«. 

ant  swore  that  he  could  not  levy,  the  plaintiff  not  having  any  goods.     It  was  £*)»  DnD*  * 

moved  for  a  rule  to  show  cause  why  the  proceedings  in  the  second  action  fre»l|*ction» 

should  not  be  stayed  till  the  costs  of  the  former  were  paid.     Cause  was  shown  ;  rae  info^ 

and  it  was  contended  that  this  rule  never  held  but  in  ejectments.     But  the  pmuperis, 

Court  made  the  rule  absolute  ;  and  Mr.  Justice  Buller  read  two  cases  from  the  the  Court 

Master's  note-book,  in  which  the  like  rule  had  been  tnade  in  other  actions  than  ^  ■**/ 

....  proceedings 

ejectments.  tilltheeoeti 

———-——-—-————  of  the  first 

Heart,  SlrtfCle*  Of  tlie.     See  ante,  tit.  Articles  of  the  Peace,  vol.  ii.  p.  358.  •*•  pud. 

3)ter.  *     See  ante,  tit.  Parliament 

*  Peers,  besides  their  capacity  as  members  of  parliament,  and  as  hereditary  counsellor* 
ftf  the  crown*  have  certain  general  privileges  which  are  attached  to  their  persons  in  their  in- 
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I.  RELATIVE  TO  WHEN  SUSTAINABLE  IN  GENERAL,  p.  277. 
II.  WHEN    SUSTAINABLE    IN    PARTICULAR. 

See   tits,    according   to   subject  matter,   as    Bribery  ;  Extortion  ; 

Ct  a  roe  *   A&c 

HI. - -  THE  FORM  OF  ACTION,  p.  28 1. 

IV.  THE  TIME  WITHIN   WHICH   IT  MUST  BE 

BROUGHT,  p.  282. 

V.  THE  COURT  IN  WHICH  IT  MUST  BE  BROUGHT, 

p.  285. 

VI. PRELIMINARY  PROCEEDINGS  BEFORE  AC- 
TION IS  BROUGHT,  p.  282. 

VU.  - THE  PROCESS. 


(A)    As  TO  SERVICEABLE,  p.  288* 

(B) 


As  TO  BAILABLE,  p.  288. 

VHI.  — THE  PLEADINGS. 

(A)  Declaration. 
(a)  Venue,  p.  289.     (b)  When  title  of  act  to  be  set  out,  p.  292.     (c)  Whm 
act  itself  to  be  set  out,  p.  292.     (d)  Showing  offence  to  be  within  the  statute,  p. 
294.     (e)  When  to  conclude  that  the  offence  is  contrary  to  the  statute,  p.  295. 
(/)  Amending  declaration.     See  ante,  vol.  i.  p,  605. 
(B)  Pleas,  p.  296. 
[  277  1    IX.  RELATIVE  TO  STAYING  POCEEDINGS  ON  PAYMENT  OF  PEN- 
ALTY, p.  296. 

X. THE  EVIDENCE. 

A)  For  the  plaintiff,  p.  296. 

'B)  For  the  defendant,  p.  297. 

C)  Competency  of  witnesses,  p.  297. 

XL  — NOLLE  PROSEQUI,  p.  298. 

XII. THE  JUDGMENT,  AND  ARRESTING  OF,  p. 

298. 
XIII. THE  COSTS,  p.  298. 

dividual  character.  As,  in  criminal  cases,  that  is  to  say,  on  indictments  for  treason  and  fel- 
ony, and  misprision  thereof,  a  nobleman  shall  be  tried  by  his  peers  ;  and  the  stat.  30  Hen.  6. 
c.  9.  declares  the  law  to  be,  that  peeresses,  either  in  their  own  right,  or  by  marriage,  shall 
be  tried  before  the  same  judicature  as  other  peers  of  the  realm,  see  Moore,  769  ;  2  Inst.  50; 
6  Rep.  52  ;  Staundf.  P.  C.  152  ;  but  in  all  misdemeanours,  as  libels,  riots,  perjuries,  conspi- 
racies, &c.  he  is  to  be  tried,  like  a  commoner,  by  a  jury ;  3  Inst.  30  ;  2  Hawk.  P.  C.  c.  44, 
a.  3. 

The  peers  of  Scotland  or  Ireland  had  no  privilege  in  this  kingdom  before  the  Union  ;  bot 
by  clauses  in  the  respective  articles  of  Union,  the  elected  peers  have  all  the  privileges  of 
peers  of  parliament ;  and  all  the  rest  of  the  peers  of  Scotland  and  Ireland  (with  the  excep- 
tion of  those  Irish  peers  who  are  members  of  the  House  of  Commons)  are  entitled  to  all 
the  privileges  of  the  peerage  of  England,  excepting  only  that  of  sitting  and  voting  in  parli- 
ament ;  see  8  Ves.  601 ;  4  Taunt.  668.  The  right  of  trial  by  their  peers,  it  seems  now  gen- 
erally admitted,  does  not  extend  to  bishops,  though  the  reason  given  for  this  exception,  vis. 
that  they  are  not  ennobled  in  blood,  and  consequently  not  peers  with  the  nobility,  does  not 
seem  sufficiently  satisfactory ;  see  1  Bl.  Com.  401 ',  Id.  Chr.  Sulliv.  Lect.  2,  202.  A  peer  or 
peeress  (either  in  her  own  right  or  by  marriage)  cannot  be  arrested  ineivil  cases  ;  Finch.  L. 
355  ;  1  Vent.  298.  They  have  also  many  peculiar  privileges  annexed  to  their  peerage  in  the 
course  of  judicial  proceedings.  A  peer  sitting  in  judgment  gives  not  his  verdict  upon  oath, 
like  an  ordinary  juryman,  but  upon  his  honour  ;  see  2  Inst.  49.  He  answers  to  bills  in  Chan- 
cery upon  his  honour,  and  not  upon  his  oath  ;  see  1  P.  Wins.  146  ;  which,  however,  places 
him  in  the  same  situation  as  another  defendant  answering  on  oath,  18  Ves.  469 ;  but  when 
he  is  examined  as  a  witness  either  in  civil  or  criminal  cases,  or  on  interrogatories  in  Chan- 
cery, he  must  be  sworn  whether  in  inferior  courts  or  in  the  high  court  of  parliament ;  for 
the  respect  which  the  law  shows  to  the  honour  of  a  peer,  does  not  extend  so  far  as  to  over- 
turn a  settled  maxim  that  in  judicio  mm  creditor  nisijuratis ;  see  Salk.  512 ;  Cro.  Car.  64.  A 
peer,  also,  cannot  become  bail ;  Burton  v.  Atherton,  2  Marsh.  232  ;  et  vide  1  Ves.  &  B.  208. 
A  countess  and  a  baroness  are  peers  of  the  realm,  and  shall  be  tried  by  their  peers,  &c. ;  but 
in  respect  of  their  sex,  they  cannot  take  a  seat  in  parliament,  nor  sit  in  judgment  on  a  peer. 
Neither  can  they  now  communicate  their  dignity  to  their  husbands  ;  see  Wath.  Gilb.  Ten. 
357.  and  n.  25.  ittfra* 
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XIV.  RELATIVE  TO  WRITS  OP  ERROR  ON,  p.  299. 

XV. COMPOUNDING  PENAL  ACTIONS.  See  vol.  yi. 

p.  25. 


L  RELATIVE  TO  WHEN  SUSTAINABLE  IN  GENERAL.  * 

1.  Rbx  v.  Mallard.  H.  T.   1728.  K.  B.   Stra.  828  If  no  indict- 

Indictment  od  the  12  Geo.  1.  c.   35.  for  burning  place  bricks  and  stock me^t,i*di* 
bricks  together.     On  demurrer  it  was  objected,  that,  in  this  particular  instance,  tn*°  £tatute 
though  a  penalty  of  twenty  shillings  per  thousand  is  given,  yet  there  is  no  a  penalty  to 
appropriation  of  it,  or  any  method  prescribed  in  which  it  shall  be  recovered,  the  king 
though  there  is  as  to  all  the  rest ;  and  upon  looking  into  the  act,  it  appeared  jnaybesued 
this  offence  was  omitted  out  of  the  clause  which  gave  the  bricklayers'  com-  ^ehf  " 
pany  power  to  sue  for  the  penalties,  and  therefore  the  Court  held,  that  the 
twenty  shillings  per  thousand  was  in  the  nature  of  a  debt  to  the  crown,  where 
the  unappropriated  penalty  would  go,  and  was  suable  for  in  a  court  of  revenue, 
and  not  by  indictment ;  1  Mod.  34.  1  Vent.   63.     It  was  insisted,  that  the 
twenty  shillings  ought  to  be  the  measure  of  the  fine  upon  the  indictment.-— 
Judgment  for  the  defendant.  r  373  1 

Norbis  v.  Mawditt.  M.  T.  1695.  K.  B.  5  Mod*  313 ;  8.  C.  Comb.  430.    And  where 

Writ  of  error  on  a  judgment  in  the  Common  Pleas.     In  an  action  of  debt  a  statute 
brought  upon  the  stat.  23  Hen.  6.  c.   15.  for  false  return  of  a  burgess  a*cJ°ate8  Bn , 

•Where  an  act  of  parliament  orders  or  prohibits  the  doing  of  anything ;  for  any  breach  of 
what  is  so  directed  or  forbidden  to  be  done,  an  action  lies,  and  this  is  called  an  action  on 
the  statute.    Acts  of  parliament  are  either  public  or  private ;  the  general  description  of  pub- 
lie  acts  is,  that  they  relate  to  the  interest  of  the  people  at  large ;  of  private  acts,  that  they 
relate  to  the  interests  of  the  indiisdual  or  individuals  only;  and  their  legal  distinction  is, 
that,  in  the  case  of  general  public  acts,  the  judges  are  bound  judicially  to  take  notice  of 
them;  but  in  the  case  of  private  acts,  they  must  be  pleaded  or  given  in  evidence  of  an  ex. 
isting  right ;  otherwise  the  judges  are  not  called  upon  to  recognize  them  in  any  way  what- 
ever.    Public  statutes  are  either  remedial  or  penal.    A  remedial  statute  has  for  its  object, 
ettherto  redress  some  existing  grievance,  or*  to  introduce  some  regulation  or  proceeding 
conducive  to  public  good;  and  is  either. affirmative  or  negative,  as  it  prescribes  or  pro. 
hibits  any  thing  in  particular  to  be  done  or  omitted.     It  is  in  words  mandatory  only,  in  which 
it  differs  from  a  penal  statute,  which  enforces  what  it  enacts,  by  means  of  a  penalty.    The 
remedy,  therefore,  for  breach  of  a  remedial  statute  is  by  an  action  for  damages,  sustained 
from  such  a  breach  at  the  suit  of  the  party  grieved ;  that  for  breach  of  a  penal  statute,  by  an 
action  of  debt  for  the  penalty;  or,  in  more  concise  terms,  the  legal  distinction  between  reme- 
dial and  penal  statuets  is,  that  the  former  gives  relief  to  the  party  grieved,  the  latter  imposes 
penalties  upon  offences  committed.  There  is,  however,  a  third  description  of  actions  in  which 
the  party's  remedy  is  partly  remedial  and  partly  penal,  such  as  that  given  by  stat.  29  Eliz. 
c.  4.  for  extortion  by  sheriffs  in  levying  executions  by  fieri  facias,  which  gives  to  the  party 
grieved  the  penalty  of  treble  damages,  and  40/.,  a  moiety  to  the  king,  and  the  other  moiety 
to  him  that  will  sue  for  it.     Breaches  of  any  statute  are  punishable  by  action  or  indictment. 
In  many  cases  both  remedies  may  be  resorted  to ;  in  many  there  is  no  remedy  by  indict- 
ment, such,  as  where  there  are  no  express  prohibitory  words,  but  a  particular  mode  of  pro- 
ceeding is  directed  ;  if  that  is  not  specified,  it  is  by  an  action  founded  on  the  statute,  or  by 
the  prescribed  form  of  action  ordered  by  it,  as  if  the  form  of  action  is  given  by  the  act«of 
parliament,  it  has  been  before  observed,  that  course  must  be  strictly  followed  ;  but  where 
no  form  is  prescribed  to  enforce  it,  that  and  the  person  who  is  to  have  redress  by  it,  are  to 
be  attended  to.     With  respect  to  the  person  who  is  to  sue,  there  is  a  distinction  in  this  re- 
spect  between  acts  which  are  penal  or  remedial.     In  the  case  of  penal  statutes  any  person 
may  sue ;  but  in  remedial,  the  party  injured  only  ;  but  the  party  injured  may  also  sue  as  the 
informer  under  a  penal  statute,  for  it  is  open  to  all  men.     It  is  laid  down  by  Lord  Coke  to 
the  above  effect  in  these  words : — "  Every  statute  made  against  injury,  mischief,  or  griev- 
ance, impliedly  gives  a  remedy  for  the  breach  of  it ;  that  remedy  is  to  the  party  injured ;  and 
if  no  remedy  is  expressly  given,  that  is,  in  any  particular  form  of  action  or  proceeding,  the 
party  injured  may  have  an  action  on  the  statute.     So,  though  where  statutes  give  forfeitures 
generally,  they  shall  be  intended  to  be  given  to  the  king  ;  yet  where  that  which  is  prohibit- 
ed is  prejudicial  to  any  particular  person,  that  person  shall  have  the  forfeiture,  and  not  the 
king.    As  in  the  case  of  the  forfeiture  of  the  treble  value  of  tithes  removed  without  setting 
them  out,  by  stat.  2  &.  3  Edw,  6.,  which  goes  to  the  parson  as  the  party  grieved ;  for  where 
a  statute  enacts  or  prohibits  any  thing  for  the  advantage  of  any  person,  he  shall  have  reme- 
dy to  recover  the  advantage  given  to  him,  or  to  have  satisfaction  for  the  injury  done  to  him 
contrary  to  the  statute ;  for  it  would  be  strange  to  give  him  no  remedy  at  law,  but  in  equity 
only.w 

t  And  where  one  is  given  by  statute  for  an  offence  which  existed  at  common  law,  the 
plaintiff  may  elect  which  way  he  will  proceed ;  3  Leon,  140,  141, 170. 
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adds  no  pe.  serve  in  parliament  for  the  borough  of  Liverpool,  the  action  was  ad  respou- 
nalty,  the     dendum  tarn  dom.  regi  quam  (to  the  plaintiff)  qui  sequitur,  &e.     The  statute 
brought       enacts,   "  That  if  any  mayor,  &c.  shall  return  other  than  the  person  chosen  by 
ag  Jnat  the  the  burgesses  of  the  borough  where  such  election  shall  be  made,  that  he  shall 
offender       forfeit  to  the  king  40L  ;  and  aiso  gives  an  action  of  debt  for  40Z.  against  such 
must  be       mayor,  &c.  his  executors  and  administrators,  to  any  person  chosen  and  not 
qm  torn*.      returned,  or  to  any  other  person  who,  in  default  of  such  burgess,  is  chosen, 
who  will  sue  for  the  same."     It  was  objected,  the  action  is  not  well  brought, 
as  to  the  form  in  the  commencement  of  it ;  for  it  is  in  debt  torn  pro  dowrimo 
rege,  quam  seipso,  when  in  such  case  the  king  ought  to  be  made  a  party ; 
the  difference  is  this  ;  when  a  statute  makes  an  offence  and  adds  no  penalty, 
the  action  brought  against  the  offender  must  be  qui  torn,  &c. ;  but  where  a 
penalty  is  given  to  the  party  injured,  the  king  must  never  be  joined  in  that 
action.     Now  in  this  case  there  is   a  particular  measure  of  the  subject's 
wrong,  and  likewise  a  measure  of  the  forfeiture  to  the  king ;  for  which  rea- 
son they  ought  not  to  be  joined  in  this  action.     As  in  debt  upon  die  stat.  2 
and  31  Edw.  6.  c  13.  for  not  setting  out  tithes,  if  it  is  not  in  the  qui  tarn.  &c, 
it  is  nought,  because  the  treble  value  is  given  to  the  party  grieved,  and  the 
.  I  *7^  J   king  can  have  no  benefit  of  it.     All  the  precedent  cases  of  this  nature  begin 
with  summonUusJuit  ad  respondendum  to  the  plaintiff;  and  conclude  per  quod 
actio  accredit  to  him  alone.     As  to  the  objection,  viz.  that  in  this  action  the 
king  ought  not  to  be  made  a  party,  it  was  answered,  that  the  form  is  well 
enough  ;  for  it  is  brought  in  the  qui  tarn,  &c,  for  a  contempt  to  the  king, 
who  has  a  disappointment  of  a  member  to  serve  in  parliament ;  and  this  was  oc- 
casioned by  a  false  return  ;  but  at  the  most  it  is  but  matter  of  form  and  sur- 
plusage.    The  stat.  8  Hen.  6.  c.  10.  gives  an  action  on  the  case,  and  treble 
damages  to  the  party  grieved,   who  by  conspiracy  is  indicted  in  any  other 
country  than  where  he  dwells,  and  is  acquitted  ;  and  yet  such  action  is  brought 
tarn  pro  domino  rege  quam  pro  seipto.     So  it  is  upon  the  statute  of  hue  and 
cry,  and  it  is  always  so  in  prohibitions,  for  there  is  a  fine  due  to  the  king  for 
the  contempt  of  his  laws,  and  therefore  it  must  be  tarn  pro  domino  rege  f  <Jv. 

Per  Cur.  As  to  the  objection  to  the  form  of  this  acton,  that  it  is  brought 
tarn  pro  domino  rege  quam  pro  seipso,  it  is  true  that,  where  a  statute  gives 
damages  to  the  party  injured,  as,  for  instance,  the  statute  of  2  Rich.  2.  c.  5. 
for  a  scandalum  magnatum,  it  is  usual  to  join  the  king  with  the  party,  see  3 
Edw.  1.  c.  84  ;  12  Rich.  2.  c.  11  ;  Rastall.  Ent.  593;  but  where  a  sum  cer- 
tain is  given,  as  in  this  case,  they  need  not  be  joined;  Co.  Ent.  349.  So, 
upon  the  statute  of  hue  and  cry,  they  are  always  joined.  But  here  is  a  con- 
tempt by  defendant  to  an  express  law,  which  is  punishable  by  fine,  2  Hawk, 
c.  22.  s.  34  ;  and  therefore  the  action  may  be  brought  qui  tarn,  &c.  There 
was  the  like  precedent  in  this  court  between  Culliford  and  the  Mayor  of  Dor- 
chester, see  4  Mod.  129;  1  Show.  353;  Comb.  129;  12  Mod.  26;  in  the 
thiid  year  of  William  and  Mary,  which  was  an  action  of  debt  for  a  false  re- 
turn in   this  very  form. 

3,  Nonius  v.  Mawditt.  T.  T.  1696.  K.  B.  Comb.  431,  432  ;  S.  C.  Holt,  610. 
But  when         Per  Cur.     Where  a  statute  gives  a  sum  certain  for  the  benefit  of  the  party, 
an  act  gives  if  is  never  qui  tarn,  nor  ought  there  to  be  a  capiatur. 
&  earn  cor-   tain  for  the  benefit  of  a  party  grieved  thereon,  the  actions  shall  not  be  qui  tarn. 
Where  *  4.  Kikkiiam  v.  Wheeley.  T.  T.  1674.  K.  B.  Salk,  30. 

ffWes^a  ne.  ^e  Court  sa^>  where  a  statute  gives  a  penalty  to  a  stranger,  and  he  sues, 
nalty  to  a  he  is  a  common  informer,  and  shall  pay  costs,  upon  the  18  Eliz.  ;  but  where 
stranger,     the  statute  gives  it  to  the  party  grieved,  he  is  not  a  common  informer,  nor 

and  he  sues,  iiaD]e  to  pay  costs,  within  the  18  Eliz. ;    1  Anderson,  116;  3  Cro,  177  ;  see 

he  is  a  com- c  366     Bj    R        373 

mon  inform-  fi    ^^  y   ChAJlK   T   T    m7    K    B    c  610# 

Where  an  This  was  an  information  filed  by  the  Attorney-General  against  the  three 
offence  ere- defendants,  C,  L.,  and  B.,  upon  the  stat,  8  Geo.  1.  c.  18.  s.  25.  for  assault- 
atf£  or  ing  and  resisting  certain  custom-house  officers  in  the  execution  of  their  duty, 
nattystat.  ***  rescuing  out  of  their  custody  sixty  half  anchors  of  brandy  and  sixty  half 
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anchors  of  geneva,  which  tbey  had  seized ;  by  reason  whereof,  and  by  force  ute,  is  in  its 
of  the  statute,  the  confirmation  stated,  that  the  said  defendants  have  severally, nature  •in- 
forfeited  the  sum  of  401.  a  piece.     'J 'here  was  a  second  count  for  the  assault  v"^? 
only  without  the  rescue,  which  concluded  in  the  same  manner,  that  the  defend- .J^  lt    _l 
ants  had  severally  forfeited  the  sum  of  40/.     Upon  not  guilty  pleaded,  the  jury  Can  be  re- 
found  the  defendants   severally  guilty.     And  rule  to  show  cause  why  the  covered, 
judgment  should  not  be  arrested,  upon  this  objection,  that  the  verdict  against  though  se. 
the  defendants  was  for  three  several  sums  of  401.  each  ;  whereas,  by  the  actveraUoin  in 
of  parliament,  the  offence  was  entire,  and  only  one  penalty  of  401.  given  for  jt  f^ut j/"*e 
one  and  the  same  offence  ;  and  instanced  the  cases  of  convictions  upon  the  offence  is  in 
game  acts,  where,  though  several  offenders  are  concerned,  only  one  penalty  its  nature 
can  be  recovered  against  them  all ;  Hardman  qui  lam  v.  Whitaker,  Mich.  1748,  Mv?rai 
22  Geo.  2.  B.  R.  MSS.     So  one  penalty  only  for  killing  several  hares  on  the  "rU  «mT" 
same  day  ;  Marriot  v.  Shaw,  MSS.  ;  Comyn.  274.     But  the  Court  held  that  rately  liable 
the  offence  was,  in  its  nature,  several,  and  discharged  the  rule.  to  the  p*. 

6.     Rex  v.  Jackson.  E.  T.  1776.  K.  B.  Cowp.  297.  ***** 

The  defendant  had  been  convicted  upon  stat.  28  Ed.   1.  c.  20.  for  makings  . 
silver  plate  of  worse  alloy  than  the  standard  alloy  of  the  realm.     The  indict-  atatutSJ1611 
ment  contained  also  a  count  upon  stat.   6  Geo.  1 .  c.  1 1  ;  and  a  third  count  which  only 
for  an  offence  at  common  law.     The  defendant  was  found  guilty  upon  alladdaccu- 
the  counts  ;  it  was  moved  in  arrest  of  judgment,  upon  the  ground  of  the  stat.  mulativepe- 
28  Edw,  1.  c  20.  being  repealed.  SotTewal 

Lord  Mansfield*  The  stat.  28  Edw.  1.  c.  20.  which  is  one  of  the  sta-  former  sta- 
tutes against  which  the  offence  is  laid,  is  repealed.  This  statute  being  a  pro-  tutes. 
hibitory  law,  if  it  be  still  in  force,  the  proper  remedy  under  it  is  by  indictment. 
We  are  all  of  opinion  it  is  still  in  force,  and  not  repealed  or  abrogated  by  any 
of  the  subsequent  statutes  since  enacted.  This  statute  is  the  first  on  the  sub- 
ject, and  inflicts  a  punishment  of  imprisonment,  and  by  ransom  at  the  king's 
pleasure,  on  goldsmiths,  who  shall  make  silver  wares  worse  than  the  sterling 
alloy.  Now,  it  is  a  general  rule  that  subsequent  statutes  which  add  accumula- 
tive penalties  do  not  repeal  former  statutes ;  6  Mod.  140  ;   11  Rep.  63.  b.         The  Courts 

7.  Rex  v.  The  Inhabitants  op  Hqdrett.  H.  T.  1783.  K.  B.  J  T.  R.  101    j?^^0- 

Per  Butter,  J.     It  is  not  true  that  the  Courts  in  the  exposition  of  penal     Qaj  8taU 
statutes,  are  to  n  arrow  the  construction.     We  are  to  look  to  the  words  in  the  utes  are  not 
first  instance,  and  where  they  are  plain  we  must  decide  on  them ;  if  they  be  to  narrow 
doubtful,  we  are  then  to  have  recourse  to  the  subject-matter  ;  but  at  all  events  ^  c<?n- 
it  is  only  a  secondary  rule.  rac  on" 


8.  Jknkinsow   v.  Thomas.  E.  T.   1792.    K.  B.   4  T.  R.  665.  A  penal. 

Lord  Kenyan,  C.  J.  If  we  bad  the  power  of  legislation,  perhaps  we  should   [  281  ] 
think  it  proper  to  extend  the  penalties  created  by  the  statute  of  Henry  VIII.  to  tute  cannot 
all  benefices  with  cure  of  souls  ;  but  as  it  is  our  duty  to  expound,  and  not  to  be  extended 
make,  acts  of  parliament,  we  must  not  extend  a  penal  law  to  other  cases  than  j£  °|£"  ^ 
those  intended  by  the  legislature,  even  though  we  think  they  come  within  tjl0te  ^  ' 
the  mischief  intended  fo  be  remedied, 
tented  by  the  legislature,  even  though  within  the  mischief  intended  to  be  remedied. 

III.  RELATIVE  TO  THE  FORM  OF  ACTION. t 

*  And  under  the  stat.  12  Geo.  2.  c.  36.  which  prohibits  the  sale  of  books,  first  composed 
and  published  in  this  kingdom,  and  reprinted  elsewhere,  under  the  penalty  of  5/.  and  dou- 
ble the  value  of  every  book ;  every  distinct  sale,  though  on  the  same  day,  is  a  separate  of. 
fence;  see  Brooke  v.  Milichen,  abridged,  ante,  tits.  Copyright;  Game;  and  IN.  It  245; 
2  East,  574 ;  Griffiths  v.  Watson,  cited  1  Chit.  PI.  77. 

t  Debt  is  generally  the  remedy  on  statutes,  either  at  the  suit  of  the  party  grieved  or  of  a 
common  informer ;  see  Com.  Dig.  Action  on  Statute  E. ;  Bac.  Abr.  Debt,  A.  In  some 
cases  it  is  given  to  the  party  grieved  by  the  express  words  of  a  statute,  as  for  an  escape  out 
of  execution,  see  1  Ric.  2.  c.  12 ;  1  Saund.  34,  35,  39,  228;  Com.  Dig.  Diet.  Abr. ;  or 
against  a  tenant  for  double  value,  for  not  quitting  in  pursuance  of  a  notice  to  quit,  given  him 
by  his  landlord,  see  4  Geo.  2.  c.  28.  s.  1 ;  1  N.  R.  174;  and  if  a  statute  prohibit  the  doing 
an  act  under  a  penalty  or  forfeiture,  to  be  paid  to  a  party  grieved,  and  do  not  prescribe  any 
mode  of  recovery,  it  may  be  recovered  in  this  form  of  action,  see  1  Roll  Abr.  598.  pi.  18, 
19;  as  treble  the  value  of  tithes  not  duly  set  forth,  see  1  Ld.  Bayno.  682;  or  treble  the 
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Where  a 
statute  cre- 
ates a  duty 


Or  whenev- 
er a  penalty 
is  given  to 
a  party 
by  statute, 
and  no  re. 
[  282] 
medy  speci- 
fied, debt 
lies. 


1.  Waldm  v.  Ubbt.  Latch.  51.    S.  P.  Attobhky-Gshs&al  v.  Whit*. 

H.  T,  1731.  K.  B.  Com.  435. 
Per  Cur.    Where  a  statute  creates  a  duty  and  points  out  no  remedy,  an  ac- 
tion of  debt  is  the  appropriate  one. 
and  points  out  no  remedy,  an  action  of  debt  is  sustainable ; 

2.  Royajl  Collegjb  of  Physicians  v.  Salmon.  T.  T.  1700.  K.  B.  1  Ld. 

Raym.  682. 

The  plaintiffs,  by  the  name  of  the  President  and  College  in  Commonalty, 
&c,  brought  an  action  of  debt  against  the  defendant  for  61.  per  month  for  hav- 
ing practised  physic  without  licence.  Upon  demurrer  to  the  declaration,  it 
wa/Turged  that  debt  will  not  lie,  it  not  being  given  by  the  statute  but  on  infor- 
mation at  the  suit  of  the  king.  To  which  it  was  replied,  debt  is  given  by  25  Car. 
2.  c.  2.  for  the  penalties  for  not  having  taken  the  oaths,  and  usually  in  all  penal 
statutes. 

Per  Cur.  Where  a  certain  penalty  is  given  by  a  statute,  the  person  to  whom 
&c,  shall  have  debt  by  constitution  of  law. 


The  atat. 
31  Eliz.  e. 
5.*  does  not 
extend  to 
the  party 
grieved ; 


But  it  does 
to  a  com. 
mon  in- 
former. 


IV,  RELATIVE  TO  THE  TIME  WITHIN  WHICH  IT  MUST  BE 

BROUGHT. 
1.  Caxufohd  v.  Blawdford.  H.  T.  1690.  K.  B.  Carth.  232 ;  S.  C.  4  Mod. 

130 ;  Ld.  Raym.  78.  Cited  Bui.  N.  P.  105. 
An  action  qui  tarn  was  brought  in  the  King's  Bench  by  bill  on  stat.  23  H„ 
6.  c.  15.  by  which  a  penalty  of  402.  is  given  to  the  king,  and  401.  to  the  party 
aggrieved,  or  common  informer,  by  a  common  informer  against  a  mayor  for 
a  false  return  of  a  burgess  to  serve  in  parliament.  It  appeared  by  the  record 
that  the  bill  was  not  filed  within,  a  year  after  the  offence  committed.  After 
judgment  for  the  plaintiff  in  B.  R.,  it  it  was  resolved,  on  error  in  the  Exchequer 
Chamber,  by  the  majority  of  the  judges,  that,  where  the  whole  penalty  is  given 
to  the  informer,  the  stat  31  Eliz.  does  not  extend  to  it,  because  it  is  not  within 
the  words  of  the  act,  and  penal  acts  are  not  extendible  by  equity. 

2.  Lookup  v.  Frederick.  M.  T.  1760.  K.  B.  Bui.  N.  P.  195. 
On  a  case  reserved.     It  appeared  that  an  action  of  debt  was  brought  on  stat. 
9  Anne,  c.  14.  by  a  common  informer  against  the  defendant  for  winning  a  sum 
of  money  of  J.  S.  at  cards.     The  money  was  lost,  and  paid  1 1th  of  March, 
1757,  and  the  original  not  sued  out  until  March,  1762. 

amount  of  damages  incurred  by  extortion ;  see  2  ]Bla.  Rep.  1101.  Where  a  penal  statute  ex- 
presaly  gives  the  whole  or  a  part  of  a  penalty  to  a  common  informer,  and  enables  him 
generally  to  sue  for  the  same,  debt  is  sustainable,  see  Com.  Dig.  Action,  Debt,  c.  1,  2  ; 
and  he  need  not  declare  qui  tarn,  unless  where  a  penalty  is  given  for  a  contempt,  see  2 
Saund.  374.  n.  1,  2 ;  1  Saund.  136.  n.  I ;  but  if  there  be  no  express  provision  enabling  an 
informer  to  sue,  debt  cannot  be  supported  in  his  name  for  the  recovery  of  the  penalty ;  see  5 
East,  313,  315 ;  Stra.  828 ;  Tidd's  Prac.  5th  Ed.  67.  An  action  on  the  case  ts  frequently 
given  by  the  express  provision  of  a  statute  to  a  party  aggrieved,  see  Com.  Dig.  tit.  Action 
upon  Statute  A.  T.  and  tit.  Pleading,  2,  e.  1.  to  2.  s.  30 ;  and  it  has  even  been  decided  that, 
where  a  navigation  act  empowered  the  company  to  sue  for  costs,  Ac.  by  action  of  debt  on 
the  case,  that  an  action  on  the  case  in  tort  might  be  supported,  though  the  defendant  were 
thereby  deprived  of  the  means  of  availing  himself  of  a  set-off,  see  7  T.  R.  36;  and  wherever  n 
statute  prohibits  an  injury  to  an  individual,  or  enacts  that  he  shall  recover  a  penalty  or  damages 
for  such  injury,  though  the  statute  be  silent  as  to  the  form  of  the  remedy,  this  action  may  be 
supported,  as  on  the  statute  9  Anne,  c.  14.  at  the  suit  of  a  landlord  against  a  sheriff,  for 
taking  goods  under  an  execution,  without  paying  a  year's  rent,  see  Dougl.  665;  or  on  dif- 
ferent statutes  relative  to  irregularities  in  making  or  disposing  of  a  distress,  Ac.  in  which 
and  in  other  instances  case  may  be  supported  by  implication ;  and  if  a  statute  give  a  reme- 
dy in  the  affirmative,  without  a  negative  expressed  or  implied,  for  a  matter  which  was  ac- 
tionable by  the  common  law,  the  party  may  sue  at  common  law  as  well  as  upon  the  statute  - 
see  Com.  Dig.  Action  upon  statute,  C. 

•All  actions  brought  for  any  forfeitures  upon  a  penal  statute,  whereby  the  forfeiture  i« 
limited  to  the  lung  only,  shall  be  brought  within  two  years  next  after  the  offence  committed. 
And  all  actions  brought  for  any  forfeiture  upon  a  penal  statute  (except  the  statute  of  tillaffe) 
the  benefit  whereof  is  limited  to  the  king  and  prosecutor,  shall  be  brought  within  one  year 
after  the  offence  committed ;  and  in  default  thereof,  the  same  shall  be  brought  for  the  kins? 
at  any  time  within  two  years  after  that  year  ended ;  and  if  any  action  shall  be  brought  after 
the  tune  before  limited,  the  same  shall  be  void ;  provided  that,  where  a  shorter  time  is  lim- 
ited by  any  penal  statute,  the  action  shall  be  brought  within  that  time. 
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The  Court  of  Common  Pleas  held  it  a  case  within  stat.  31  Eliss.,  for  such 
action  would  have  been  within  stat  7  H.  8.  c.  3.  and  the  31  Eliz.  was  made  to 
narrow  the  time  given  by  that  statute,  and,  therefore,  could  never  mean  to  leave 
any  actions  unrestrained  in  time ;  the  latter  part  of  the  clause  must  therefore 
be  construed  to  extend  to  them. 

3.  Cullifoud  v.  Blakdfobd.  E.  T.  1691.  K.  B.  Carth.  233.  recognised  in 
Haxothan  v.  Whitakeb.  T.  T.  1802.  K.  B.  2  East,  674.  n. 

This  was  an  action  upon  the  stat  23  H.  6.  brought  against  the  Mayor  of  Dor-  The  «"«* 
cheater  for  a  false  return  of  A.  B.  to  be  a  burgess  for  that  place,  whereas  CD.  ?J^aiJSf-i 
was  duly  elected  to  serve  in  parliament.     At  trial  at  the  Nisi  Pnus  a  case  was    .  2g3  , 
made,  and  stated  for  the  opinion  of  the  Court  of  B.  R.  by  which  it  appeared  ciLent  com- 
that  this  return  was  made  3rd  of  March,  Anno  2  Will,  and  that  the  bill  was  not  mCncement 
filed  within  a  year  after  the  return,  but  that  the  latitat,  which  was  the  process  on  of  the  suit  <o 
which  the  defendant  appeared,  was  sued  out  within  the  year  after  the  offence  savatoe  ju 

committed.  .    .  time  in  ac- 

Three  judges  held  clearly  that  the  suing  out  a  latitat  within  the  year  was  a  ^otiB  for  pe. 
sufficient  commencement  of  the  suit  to  save  the  limitation  of  time,  because  the  naltiea.* 
lotto*  is  the  original  of  B.  R.,  and  may  be  continued  on  record  as  an  original 
writ,  &c. ;  and  it  hath  been  adjudged,  that  the  suing  out  a  latitat  within  the 
time  is  sufficient  to  prevent  the  incurring  of  the  statute  of  limitations. 

4.  Mauohan,  qui  tak,  v.  Walkkk.  H.  T.  1799.  Peake,  N.  P.  163.  u 

In  debt  on  the  stat.  against  usury.     The  plaintiff  having  proved  the  offence,  |g  incum- 
it  was  objected,  on  the  part  of  the  defendant,  that  it  did  not  appear  by  the  rec-  bent  upon 
ord  that  the  action  was  commenced  within  a  year.     On  the  plaintiff 's  counsel  the  plaintiff 
then  offering  to  produce  the  writ,  it  was  contended,  on  the  other  side,  that  »t«actio^on 
was  too  late  to  give  this  evidence  after  the  objection  was  made ;  and  though  ^  to 
that  indulgence  was  allowed  in  a  civil  action,  yet  it  was  not  proper  or  usual  in  prove  that 

the  penal  action.  -  -        .  .       .   A  .  *• actl0n 

Lord  Kenyan,  C\  J.,  overruled  the  objection,  being  of  opinion  that  it  ™«waacom. 

competent  to  the  plaintiff  to  prove  the  commencement  of  the  suit  at  any  stage  ^^  ^ 

of  the  cause.  time  limit. 

6.  Parsons  v.  Kino.  M.  T.  1 796.  K.  B.  7  T.  R.  6.  ed,  yet  this 

This  action  was  brought  in  order  to  review  a  judgment  of  the  commissioners  may  be 
under  an  inclosure  act,  which  directed  that,  if  any  party  was  dissatisfied  with  done  * any 
their  judgment,  he  might  bring  an  action  in  the  manner  and  form  therein  *t>e- trile1;  ^ 
cified,  within  three  calendar  months  after  their  determination.    The  determina-  in  generil, 
tion  of  the  commissioners  appeared  at  the  trial  to  have  been  made  on  the  19th  it  will  be 
oTseptember,  1796,  and  J&ration  was  of  Trinityteroi   1796  ;  and  *e£ -ta*  » 
fore,  the  commencement  of  the  suit,  so  far  as  appeared  by  the  NraiPrus  rec-  ^  which 
ord,  beinff  beyond  the  time  limited,  the  defendant  called  on  the  plaintiff  to  show  wlU  war- 
that  the  action  had  been  commenced  in  time  ;  whereupon  the  plaintiff  gave  in  rant  the  de. 
evidence  the  writ  sued  out  on  the  16th  of  December,  1796,  but  did  not  ^^^^ 
that  such  writ  had  been  either  served  or  returned.  out  in  pro- 

Per  Cur.     There  is  a  manifest  distinction  between  the  case  of  Hams  y.  ?eT  time> 
Woodford  (post.  284),  and  the  present.     In  that  case  two  writs  were  given  in  without 
evidence  ;  \nd  it  was  necessary,  in  order  to  save  the  time,  to  show  that  the  sec-  showing 
ond  writ, on  which  the  plaintiff  had  declared,  was  a  continuation  of  the   firs ™h  wntto 
writ,  which  could  only  be  done  by  showing  that  the  first  was  ^rned,  in .< >rder       ^ 
to  warrant  the  issuing  of  the  alias  writ.     But  here  the   plaintiff  gave  in  evi-  J^  J 
dence  a  writ  sued  out  in  proper  time,  which  will  warrant  his  declaration  ;  and  returned.t 
therefore  there  is  no  necessity  to  show  the  writ  returned.     The  mistake  pro- 
ceeds upon  the  supposition  that  the  plaintiff  could  not  declare  "^tewnt 
after  two  terms  :  but,  although  if  be  do  not  declare  within  that  time,  the  de* 

•  In  action*  brought  on  penal  statutes,  it  is  incumbent  dn  the  plaintiff  to  ihow  that  the i  ac. 
Hon  wa! S3  within  the  limited  time;  in  «■•--*■  ^Sa^omo^R 
Prtus  record ;  but  where  this  does  not  appear,  the  plaintiff  must  be  prepared  to  prove  it  oy 

*V£d*u^  when  the  declaration  hi.  not  been  filed  with* i  two  term.,  .e. 

Jtftif.  PelSmtioniW  the  writauad  out,  provided  it  wa.  filed  with*  a  year  after. 
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fendant  may  sign  judgment  of  nonpros. ;    yet,  if  the  defendant  omit  so  to  do 
the  plaintiff  may  declare  at  any  time  within  a  year  after  suing  out  his  writ. 
But  where  6.  Harhis,  qui  tam,  v«  Woolford.  E.  T.  1796.  K.  B.  6  T.  R.  817. 

two  or  more     Debt  on  the  statute  against  illegal  lotteries,  and  the  offence  was  proved  to 
writs  have    na7e  i)een  committed  on  the  23d  of  J  ulv,  1791.     The  memorandum  of  the  doc- 

ISast  ippiar Umion  wa*  of    HiIary  term>  l796,     To  show  that  the  aCtio11  WaS  brou«bt 
that  the       within  the  time,  two  writs  were  produced  at  the  trial ;  the  first  a  latitat*  tested 

writ  on  the  13th  July,  31  Geo.  3.  returnable  on  the  morrow  of  All  Soul's,  indorsed  the 
which  the  27tn  0f  jujy>  1791.  Tne  other  was  an  alia*,  tested  the  28th  of  November, 
iiMdedaiv*  32  **eo*  3#  peturnaD,e  on  Monday  nexc,  after  eight  days  of  St.  Hilary,  indorsed 
ed  was  a  '  tne  *3tn  of  January,  1792.  It  was  objected  for  the  defendant,  that  the  plain- 
eontinuation  tiff  could  not  recover,  as  no  continuance  of  the  writs  appeared, 
of  the  first  Per  Cur.  In  answer  to  the  want  of  continuance,  the  case  of  Bates  v.  Jenlc- 
wnt*  inson,  E.  T.  24  Geo.  2.  MS.  has  been  relied  on.     In  which  case  the  plaintiff, 

to  show  that  his  action  was  brought  in  due  time,  having  given  in  evidence  two 
writs,  the  "first  of  which  was  served  on  the  defendant,  it  was  objected  that  the 
first  writ  should  have  appeared  to  have  been  continued  ;  which  objection  Lord 
Mansfield  overruled ;  and  the  Court,  on  a  motion  for  a  new  trial,  held  that  the 
continuances  might  be  entered  at  any  time.  This  case  the  counsel  for  the  de- 
fendant have  distinguished  from  the  present,  by  observing  that,  in  Bates,  qui 
tam,  v.  Jenkinson,  the  first  writ  was  returned,  which  in  this  case  was  done  at 
the  time  of   the  trial ;  and,  upon  looking  into  the   authorities,  there  seems 

rrand  for  that  distinction  ;  and  the  reason,  as  collected  from  what  Holt,  C. 
said  in  Atwood  v.  Beeson,  7  Mod.  3.  is,  that,  until  the  return  of  the  first 
writ,  the  Court' is  not  in  possession  of  the  cause,  so  as  to  award  an  alia*  or 
pbtrie*.  That  case  was  a  proceeding  on  a  scire  facia* ;  and  it  was  objected 
that  the  judgment  was  on  an  alia*  scire  facias,  and  the  first  scire  facias  appears 
by  the  record  not  to  have  been  returned.  In  considering  that  question,  Holt 
•aid,  in  pleading  the  statute  of  limitations  he  always  used  to  plead  the  return, 
and  not  the  purchase  of  the  writ,  for  it  was  the  return  that  gave  the  possession 
of  the  cause  in  the  court ;  and  if  one  were  to  continue  a  latitat  for  several 
years,  he  must  get  the  first  returned,  upon  which  return  you  make  yotfr  con- 
tinuances down,  though  yeu  never  take  out  another  ;  but  there  must  be  a  return 
to  the  first  writ  So,  if  a  capias  ad  satisfaciendum  be  taken  out  within  a  year, 
you  may  continue  it  down  as  long  as  you  please,  upon  a  vicecome*  non  misit 
breve,  and  not  be  put  to  a  *cire  facia* ;  so  there  is  a  vast  difference  between 
the  writ  to  which  the  defendant  has  an  answer,  and  the  one  to  which  he  has  none; 
for  if  it  be  a  writ  to  which  the  defendant  has  a  plea,  there  must  be  some  sort  of 
_  a  return,  or  that  it  came  tardb  ;  but  still  there  must  be  some  return.     And  can 

I  *°"  J  the  Court  hold  plea  of  a  writ  before  it  comes  back  to  them  ?  In  Brown  v.  Bab- 
bington,  2  Ld.  Raym.  883.  Holt,  C.  J.,  said,  "  Here  is  a  fatal  fault,  that  the 
plaintiff  does  not  show  that  the  original  was  ever  returned  ;  now,  if  he  shows  a 
.  writ,  and  does  not  return  it,  that  will  not  avoid  the  statute  of  limitations.*' 
And  in  the  case  of  Bates,  qui  tam,  v.  Jenkinson,  cited  by  the  plaintiff,  Buller, 
J.,  said,  "If  the  first  writ  had  been  sued  out  and  kept  in  the  plaintiff's  pocket, 
there  might  have  been  great  objection  ;  but  not  any  when  returned  of  record, 
and  not  merely  indorsed  by  the  sheriff."  On  these  grounds  it  seems  that  the 
plaintiff  should  have  stated  at  the  trial,  that  the  first  writ  had  been  returned, 
and,  consequently,  that  there  ought  to  be  judgment  of  nonsuit. 

V.  RELATIVE  TO  THE  COURT  IN  WHICH  THE  ACTION  MUST 

BE  BROGHT.* 

•By  stat.  21  Jac.  1.  c.  4. 8. 1.  all  offences  against  any  penal  statute,  for  which  any  common  in- 
former may  ground  a  popular  action,  bill,  plaint,  suit  or  information,  before  justices  of  assizes, 
justices  of  Nisi  Priusor  gaol  delivery,  justices  of  oyer  and  terminer,  or  justices  of  peace  in 
their  general  or  quarter  sessions,  shall  he  commenced,  sued,  prosecuted,  tried,  recovered, 
and  determined,  by  way  of  action,  plaint,  bill,  information,  or  indictment,  before  the  justices 
of  assises,  Ac.  of  every  county,  city,  &c.  having  power  to  determine  the  same,  wherein  such 
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1.  Rbx  v.  GAUiX.  M.  T.  1697.  K.  B.  Carth.  465.  Gaklanp  v.  Burton.  M. 

T.  1738,  2  Stra.   1 103  ;  S.  C.  Andr.  291. 

An  information  was  brought  by  the  attorney-General  against  the  defendant,  *As  the  stat. 
founded  on  the  statute  of  Edw.  6.,  for  that  he  had  sold  cattle  alive  in  Norfolk,  21  Jac.  1.  c. 
within  the  space  of  five   weeks  after  he  had  bought  them,  by  which  be  had „0*n^*-ves 
forfeited  double  the  value  of  the  cattle.     Upon  not  guilty  pleaded,  there  was nsdictkmto 
a  verdict  against  the  defendant ;  and  now  it  was  moved  in  arrest  of  judgment  the  inferior 
that  no  such  information  would  lie  in  this  court,  because  the  slat.  21  Jac.  1.  courts; 
expressly  enacts  that  all  information  brought  by  the  Attorney-General  upon 
any  penal  statute  in  any  of  the  courts  at  Westminster,  shall  be  void  and  of 
no  effect.  *But 

The  Court,  upon  reading  both  the  statutes,  was  of  opinion  that,  since  it 
was  clear  the  defendant  might  have  been  prosecuted  at  the  sessions  by  way 
of  indictment  upon  the  stat.  of  Ed.  6.,  therefore,  this  case  was  plainly  with- 
in the  restraint  of  the  stat.  21  Jac.  1.  and  against  the  express  words  thereof 
it  being  an  information  by  the  Attorney-General.  That  it  hath  been  always 
ruled,  this  statute  2.  Jac.  1 .  doth  not  give  any  new  jurisdiction  to  justices  of*  [  £86  ] 
peace,  justices  of  oyer  and  terminer,  &c.  where  they  had  none  before ;  and 
therefore,  it  doth  not  extend  to  any  penal  laws,  upon  which  the  prosecutions 
can  only  be  in  the  superior  courts  at  Westminster. 

2.  Shifman  v.  Hekbest.  M.  T.  1790.  K.  B.  4  T.  R.  109.  Rex  v.  Ferris.  H. 

T.  1796.  Exch.  Cited  1  Saund.  312. 

Butter,  J.  It  is  now  too  late  to  say  that  the  stat.  21  Jac.  1.  gives  a  new  ju- Hence  an 
isdiction  to  the  inferior  courts ;  to  this  point,  the  case  in  Carthew,  290.  is  a  informer 
direct  authority  ;  but  it  has  been  ar  ued,  that  though  it  gives  no  new  jurtsdic-  mayJj!cJn8jn 
tion,  yet  that  it  repeals  so  much  of  the  1  Jac.  1.  c.  22.  as  gives  the  action,  tne  COurts 
and  leaves  the  informer  to  sue  by  indictment ;  but  that  is  directly  contrary  to  atWestmin. 
the  case  cited  from  Carthew,  where  an  action  similar    to  the  present  was  »ter,  on  the 
maintained  ;  and  this  very  objection  was  overruled.     Then  an  argument  was *tat'  \* ac* 
drawn  from  the  preamble  of  the  21   Jac.  1.  which    professes  to  be  an  act  ^ .because 
"  for  the  ease  of  the  subject ;"  and  it  was  contended,  that  if  this  construction  was  the  statute  J 
put,  it  would  only  apply  to  two  or  three  statutes  ;  and,  therefore,  that  the  inten-  gives  no  ju. 
tion  of  the  legislature  would  be  frustrated  ;  but,  as  the  words  of  the  enacting  part  riediction  to 
are  clear  and  positive,  we  cannot  have  recourse  to  the  preamble  to  extend  the  courts  ttT* 
construction  of  the  act.     Besides,  it  appears  that  almost  all  the  cases  which  distribute 
existed  previous  to  the  21  Jac.  t.,  and  which  must  be  taken  as  the  foundation  the  penal, 
of  that  statute,  were  proceedings  on  the  5  Eliz.  c.  4.     Now,  if  there  were  tie»« 
many  actions  on  that  statute,  that  alone  might  have  been  considered  as  a  suf- 
ficient grievance  to  induce  the  legislature  to  remedy  it,  by  restraining  the  pro- 
ceedings to  the  inferior  courts,  in  cases  where  those  courts  had  jurisdiction  ; 
therefore  it  seems  to  me,  that  the  true  meaning  of  the  statute  is  this  ;     That 
wherever,  by  any  act  then  in  force,  the  informer  might  have  sued  by  action, 
bill,  plaint,  suit,  or  information  in  the  inferior  courts,  as  well  as  in  the  courts 
at  Westminster,  he  is  confined  to  sue  in  the  former  ;  but,  as  that  statute  gives 
no  new  jurisdiction  to  the  inferior  courts,  the  party  may  still  sue  in  the  courts 
*t  Westminster  for  all  those  penalties  which  could  not,  before  the  passing  of 
that  statute,  have  been  recovered  in  the  inferior  ones. 

3.  Lkigii  v.  Kekt.  T.   T.  1789.  K.  13.  3  T.  R.  362. 

This  was  an  ction  on  the  stat.  2 1  Hen.  8.  c.  1 3.  s.  26.  for  no n residence,  in  which  Jf  ^J^i* 
the  plaintiff  recovered  nine  penalties.     It  was  moved  to  stay  the  proceedings,  applies- to 

oflences shall  be  committed,  m  any  of  the  courts,  &c.  aforesaid  respectively;  and  tho  like 
process  shall  be  as  in  actions  of  trespass,  vi  et  ormis,  at  common  law ;  and  all  informations, 
actions,  bills,  plaints,  suits,  commenced,  sued,  &c.  by  the  Attorney-General,  or  other  officer 
or  common  informer,  in  any  of  the  King's  courts  at  Westminster,  for  any  of  the  said  offences, 
penalties,  or  forfeitures,  shall  be  void.  A  statute  gave  a  penalty  to  be  recovered  by  action, 
Wl,  or  plaint,  and  in  any  court  of  record  ;  held,  the  four  courts  of  record  at  Westminster 
only  are  meant;  Gregory's  Case,  6  Co.  19.  b. ;  Moore,  599 ;  S.  C.  ted  vide,  1  Ro.  51.  And 
not  before  justices  of  the  peace,  nor  leets,  piepouder,  nor  corporation  courts ;  Moore,  891. 
Wiere  a  statute  gives  a  new  action,  it  cannot  be  brought  in  an  inferior  court,  otherwise  it 
"where  a  statute  gives  an  old  action  in  a  new  case;  Hob*  48;  1  Keb.  554.  pi.  65. 
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those  penal  with  liberty  afterwards  to  move  in  arrest  of  judgment,  that  this  court  hath  no 

^^"h^h  or^na^ur^'ct*on  over  **"*  su^>Ject  •  ^  shall  be  an  information  before  the 
proceeding*  Justicea  of  ass»ze>  or  justices  of  the  peace,  and  removed  hither  by  certiorari  bj 
may  be  had  1 8  Eliz.  c.  6, 

before  jus.  Lord  Kenyan,  C.  J.  I  cannot  forbear  thinking,  that  the  statute  21  Jac.  1. 
ticea  of  the  c.  4.  j9  merely  directory  to  the  officer,  and  that  the  objection,  if  it  can  prevail, 
peace.         ought  to  have  been  made  in  some  of  the  previous  stages  of  the  cause  ;  but 

this  has  proceeded  to  verdict ;  and  thus  at  all  events  we  get  rid  of  the  case  of 

White  v*  Boak.     But  I  have  locked  into  the  old  cases  on  the  subject,  and  the 
[  287  ]    result  of  my  reserches  is,  that  the  stat.  21  Jac.    1.  does  not  control  any  of 

those  statutes  on   which   penal  actions  are  to   be  brought   in  the  superior 

courts. 
A  statute  4,     Smith's  case.  H.  T.  1668.  K.  B.  1  Mod,  45. 

£cu?ot  to*"  Kelynge,  C.  J.  By  a  statute  of  23  Hen.  8.  c.  5.  (see  3  Jac.  1  c  14.  and 
an  inferior  ?  Ann.  c.  10.)  no  orders  of  the  commissioners  of  sewers  are  binding  without 
court,  does  royal  assent.  Now  this  statute  makes  them  binding  without  it,  and  enacts, 
not  thereby  that  they  shall  not  be  reversed  but  by  other  commissioners.  Yet  it  never  was 
exclude  the  footed,  but  that  this  Court  might  question  the  legality  of  their  orders  notwith- 
^"jhe  standing  ;  and  you  cannot  oust  the  jurisdiction  of  this  Court  without  particular 
King's  words  in  acts  of  parliament. 
Bench.  6.  Rex.  v.  Gall.  M.  T.  1697.  K.  B.  1  Ld.  Raym.  3370,    Sed  vide,  Gill. 

.  104.  contra. 

statutes  art      ^er  ^ur*     ^be  21  ^ac*  *•  c"  4*  extends  to  prosecutions  upon  those  statutes 
within  the  -  onty  on  which  justices  of  assize,  of  the  peace  &c,  had  cognizance  before, 
xpgnizance  of  the  10881000  of  the  peace,  »ed  qu.* 

VI.  RELATIVE  TO  PRELIMINARY  PROCEEDINGS  BEFORE 
ACTION  IS  BROUGHT.t 
Hick's  case.  H.  T.  1697.  K.  B.  Salk.  373.  Rbx  v.  Gall.  H.  T.  1697.  K. 
B.  Id. ;  S.  C.  1  Ld.  Raym.  370.  Harris  v.  Rentw,  cited  in  French  v. 
Coxon.  M.  T.  1737.  2  Stra.  1081.  S.  P.  Messenger  v%  Robson,  cited  in 
Garland  v.  Burton.  Ands.  292.  French  v.  Coxon.  M.  T.  1737.  Stra. 
1810. 

•  But  debt  upon  the  stat.  S3  Elis,  c.  1.  for  not  coming  to  church,  may  be  brought  in  King's 
Bench,  notwithstanding  the  statute  of  21  Jac.  1.  c.  4. ;  Pheasant  v.  Finch,  T.  Raym.  394.  And 
an  action  will  lie  on  the  5  Elis.  c.  4.  in  the  courts  in  Westminster  Hall,  Forrest,  9. 1,  v.  Wife; 
2  Mod.  246. 
tBy  the  21  Jac.  1.  c.  4.  s.  3.  it  is  enacted,  that  no  officer  in  any  conrt  of  record  shall  receive, 
file,  or  enter  of  record,  any  information,  bill,  &c.  grounded  upon  a  penal  statute  until  the  in- 
former has  first  taken  an  oath,  which  shall  be  entered  of  record  before  some  of  the  judges 
of  the  court,  that  the  offence  was  not  committed  in  any  other  county  than  wherebvdie  said 
information,  bill,  &c.  the  same  is  supposed  to  have  been  committed,  and  that  aJfeHeres  is 
his  conscience,  that  the  offence  was  committed  within  a  year  before  the  infornpMB  or  suit 
within  the  same  county.  An  opinion  however,  seems  to  have  prevailed,  that;  where  a  sub- 
sequent statute  gives  a  popular  action,  the  venue  must  be  laid  in  the  proper  county  within  the 
equity  of  21  Jac.  1.  c.  4.  The  only  discoverable  authority  for  this  position  is  a  dictum  of 
Holt,  C.  JM  Hicke's  Case,  Salk.  373 ;  adopted  in  Bull.  N.  P.  196.  The  following  note  of 
French,  q.  *.,  v.  Coxon,  cited  in  Wynne  v.  Belman,  5  Taunt.  754.  which  is*  filler  than  that 
in  Strange,  may  tend  to  remove  the  doubts  which  have  arisen  on  this  nojam  This  was  an 
action  brought  against  the  defendant  on  the  12  A.  st.  2.  c.  16.  against  us^rjV  A  motion  was 
made  to  stay  the  proceedings  for  irregularity,  because  there  was  not  aft  affidavit  annexed  to 
the  declaration,  as  is  required  by  stat.  21  Jac.  1.  c.  4.  s.  3.  But  for  die  plaintiff  it  was  in- 
sisted, that  the  21  Jac.  1.  did  not  extend  to  subsequent  penal  laws,  and  Harris,  q.  U,  v.  Bay- 
ney,  E.  7  G.  2.  B.  R.  was  cited,  which  was  an  action  commenced  on  stat.  22  &  23  Car.  2. 
-c.  19.  for  selling  cattle  alive,  Ac. ;  and  on  motion  to  set  aside  the  proceedings  for  want  of  an 
affidavit,  it  was  holden,  that  the  stat.  21  Jac.  1.  did  not  extend  to  subsequent  penal  laws. 
Per  Lee,  C.  J.,  in  1  Salk.  372, 373.  it  was  decided  that  the  21  Jac.  1.  did  not  extend  to  sub- 
sequent penal  laws,  and  that  has  prevailed  ever  since,  whatever  the  private  opinion  of  Holt, 
then  was.  So  that  offences  by  subsequent  statutes  must  be  governed  by  the  directions  there- 
in given,  as  to  the  remedies  upon  them.  And  though  an  action  brought  on  the  stat.  12  Anna 
must  be  laid  in  the  county  where  the  offence  was  committed,  yet  this  is  by  the  directions  of 
that  statute ;  and  it  has  never  been  usual  to  annex  an  affidavit  to  the  proceedings.  Page 
Frobyn,  and  Chappel,  justices,  were  of  the  same  opinion.  80  the  role  to  set  aside  proceed 
ings  for  irregularity  was  discharged  by  the  opinion  of  the  whole  Court* 
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Per  Holt,  C.  J.     Where  a  remedy  is  gWen  by  action  of  debt,  fee.  in  any  The  jtaL» 
court  of  record,  &c.    by  any  later  statute  subsequent  to  SI  Jac.  1.  that  act™*  *^ 
does  not  extend   to  such  actions,  but  stands  repealed  as  to  them.  DOt  extend 

— ■ to  subee- 

Vn.  RELATIVE  TO  THE  PROCESS,  <i*"*  P«»l 

(A)  Serviceable.  **wa. 

Wood  v.  Nbwton.  M.  T.  1746.  K.  B.  1  Wils.  141.  [  288  ] 

Per  Lee,  C.  J.     If  a  latitat  is  not  to  be  considered  in  the  nature  of  an  ori-  A  penal  ac 
ginal  writ,  what  is  it  ?     When  it  is  replied  to  the  statute  of  limitations  plead-  tion  ""J^* 
ed,  or  to  avoid  a  tender,  is  it  not  the  commencement  of  the  suit  ?    The  defend-  j^j^jj.* 
ant  ought  to  have  the  same  advantage  of  it  as  the  plaintiff* 

See  Sound  1  *.  E. 

(B)  Bailable. 

1.  WHirrnroHAM  v.  Caghlon.  H.  T.  1738.  C.  P.    Barnes,  80.  Pkbs- 
gbave  v. T.  T.  1699.  K.  B.  1  Com.  Rep.  76. 

This  was  an  action  for  601.  penalty,  by  an  act  of  parliament,  for  defendant's  A  defendant 
practising   as  an   attorney,  not  being  duly  admitted,  wherein  the  defendant  ^JJJ^j1^ 
was  held  to  bail.     Rule  to  show  cause  why,  on  entering  a  common  appearance,  Golden  to 
he  should  not  be  discharged  out  of  custody  ;  the  Court  made  the  rule  abso-  bail  in  tc 
lute.    This  is  for  a  fine  or  amerciament,  and  it  is  in  the  nature  of  a  qui  tarn,  turns  of 

See  Yeb.  63  /  2  Brownl.  293 ;  Gilb.  Hist.  C.  P.  37 ;  1  Cramp.  Pr.  29 ;  debt  on  pe- 

1  Bae.  Abr.  210.  «ml  statute., 

2.  Rbx  v.  Rbbohd.  M.  T.  1764.  K.  B.  3  Burr.  1569.     Britchett  v.  Cross. 

H.  T.  1792,  2  H.  Bl.  17.     Rbx  v.  Dbckbb.  H.  T.  1796.  Exch.  3  Anst. 

862.    Davis  v.  Mazzikghi.  E.  T.  1787.  K.  B.  1   T.  R.  705.    Holland 

v.  Bothmab.  E.  T.  1791.  K.  B.  4  Id.  228,     Kiko  v.  Cole.  E.  T.   1796. 

K.B.6  Id.  640.     Rbx  v.  Horns.  T.  T.  1791.  K.  B.  4  Id.  349.     Good- 
win v.  Perry.  II.  T.  1792.  K.  B.  Id.  577. 

Action  on  26  Geo.  2.  c.  1.  s.  3.  for  a  forfeiture  of  2001.  for  having  unseal-  Unless  tlk* 
ed  wrought  silk  found  in  his  custody.  For  the  defendant  it  was  objected,  JJJJJ^Jjj 
that  it  was  not  positively  sworn  in  the  plaintiff's  affidavit,  that  the  defendant  r  ^  x 
has  committed  the  offence,  it  only  stating,  that  he  had  cause  of  action  against  b£  tbe  ex- 
him  for  2002.  forfeited.  This  is  making  the  plaintiff  a  judge  of  the  offence,  prees  words 
It  ought  to  be  positive,  •*  that  the  defendant  had  committed  the  offence  de-  the  statute 
termed  in  the  act  of  parliament/'  creating  the 

Per  Cur.     The  statute  expressly  authorizes  the  arrest.     The  affidavit  ispen    y 
positive  enough ;  he  swears  "  that  he  had  cause  of  action  against  him  for 
200/.  forfeited  by  him"  &c.     The  act  does  not  require  an  affidavit  at  all. — 
Rule  discharged. 


\ 


VIII.  RELATIVE  TO  THE  PLEADINGS. 
(A)  Declaration. 
(a)  Venue.\ 

•  And  we  have  already  aeen  that  a  latitat  suffices  to  save  the  limitation  as  to  the  time  of 
bringing  an  action  in  the  stat. ;  see  ante,  282. 

t  In  actions  on  remedial  statutes,  the  defendant  may  be  holden  to  bail,  as  the  penalties  are 
introduced  to  effectuate  a  double  purpose,  to  remunerute  the  injured  party,  and  to  punish  the 
aggressor.  They  merely  superadd  a  new  remedy  for  a  pre-existing  right.  The  maxim, 
that  the  innocence  of  the  party  accused  shall  be  presumed  till  his  culpability  be  established, 
is  here  inapplicable,  because  an  injury  has  been  committed  beyond  the  mere  infringement  of 
a  statutory  regulation.  The  distinction  between  penal  and  remedial  statutes  is  said  to  be 
this ;  the  statute  is  remedial  where  the  action  is  brought  by  the  party  injured,  but.penal  whore 
brought  by  a  common  informer  ;  see  2  111.  Rep.  1227.  Hence  special  bail  may  be  obtained, 
on  the  stat.  9  Anne,  c.  14.  by  the  loser  at  play  against  the  winner ;  see  Turner  v.  Warren, 
SStra.  1079 ;  Andr.  70;  Carrill  v.  Cock  ran,  12  Mod.  295;  Holt,  85.  S.  C,  or  on  the  stat. 
4  Geo.  2.  c.  28.  for  double  value  incurred  by  a  tenant  holding  over  after  notice ;  see  Wheel- 
er v.  Copeland,  5  T.  R.  364. 

I  The  stat.  31  Ells.  c.  5.  a.  2.  enacts,  that  in  any  declaration  or  information,  the  offence 
■gainst  any  penal  statute  shall  not  be  laid  to  be  done  in  any  other  county  but  where  the 
contract,  or  other  matter  alleged  to  be  the  offence,  was  in  truth  done.  And  the  stat.  21 
Jae.  1.  c.  4.  *»  2.  provides,  that  in  all  informations,  declarations,  eVc.  for  any  offence  against 
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1.  Barbhr  v.  Tilson.  H.  T.  1815.  K.  B.  3  M,  &  S.  429.  S.  P,    \?nms 

v.  Bblman.  M.  T.  1814.  C.  P.  6  Taunt.  754;  S.  C.  1   Marsh.  320.  S.  P. 

Whitehead  v.  Wynne.  E.  T.  1817.  K.  B.  5M.&  S.  427  ;  S.  C.  2  Chit. 

Rep.  420. 

The  slat.  31      Debt  on  stat.  52  Geo.  3.  c.  39.  8.  34.  brought  with  the  consent  and  by  the 

Eli*,  c.  5.  %.  direction  of  the  corporation  of  Trinity   House,   Deptford  Strond,  to  recover 

as  wel/to"    two  PenaMes  °f  °W*   each,  from  the  defendants,  for  continuing  in  the  charge 

subsequent '  °f  two  vessels  without  being  duly  licensed  to  act  within  th&  limits  in  which 

as  to  prior    such  vessels  were,  after  a  pilot,  duly  licensed  to  act,  had  offered  to  take  charge 

penal  stat.    0f  them.     And  the  venue  was  laid  in  London.     Plea,  nil  debet.     It  appeared 

couseouent- tnat  tne  acts  (*one  ^  ^e  defendant,  uPon   which  the  action  was  grounded, 

ly,  in  all  pe. were  done  on  the  river  Thames,  and  in  a  part  of  it  which  is  either  in  the 
[  290  ]    county  of  Middlesex  or  in  the  county  of  Surrey,  and  not  in  London.     Eicep- 

nal  actions  tion  was  taken  that,  being  an  action  on  a  penal  statute,  it  was  local,  and  the 
^  the  venue  is  venue  ought  to  have  been  laid  in  the  county  where  the  offence  was  committed, 

local.        m  anj9  thereupon,  the  plaintiff  was  nonsuited. 

Per  Cur.  The  statute  of  Eliz.,  is  a  subsisting  statute,  and  to  be  extended 
to  subsequent  penal  statutes,  and  consequently  the  venue  in  this  case  is  impro- 
-  periy  laid.  The*  second  section  directs  that  the  offence  against  any  penal  sta* 
»  tute  shall  not  be  laid  in  any  other  county  but  where  it  was  done*  This  pro- 
vision is  genera]  in  its  terms,  and  is  capable  of  being  restrained  to  bye-gone 
statutes  only,  or  of  being  extended  to  bye-gone  and  also  to  future  statutes; 
but  when  we  find  in  a  subsequent  clause,  viz.  the  fourth,  -that  an  exception  is 
made  of  offences  comprised  in  any  statute  to  be  made  against  engrossing,  &c. 
we  think  we  must  conclude  that  it  was  the  intention  of  the  legislature  to  ex- 
tend the  second  section  to  subsequent  statutes ;  for  otherwise,  those  words  of 
exception  would  be  perfectly  unnecessary.  If,  then,  the  statute  of  Eliz.  ap- 
plies to  subsequent  statutes,  how  is  it  affected  by  the  statute  of  Jac.  ?  That 
statute  does  not  contain  any  express  words  repealing  the  statute  of  Eliz. ;  and, 
if  so,  it  can  only  be  a  repeal,  so  far  as  it  contains  provisions  inconsistent 
with  that  statute.  Granting  that  the  statute  of  Jac.  is  not  to  be  confined  to 
proceedings  in  the  inferior  courts,  that  will  not  make  good  the  argument  that 
it  repeals  the  statute  of  Eliz. ;  for  the  second  section  of  the  statute  of  Jac 
provides  that  in  all  informations  and  actions,  the  offence  shall  be  laid  in  the 
proper  county.  If  that  is  to  be  confined  to*  informations  and  actions  in  inferi- 
or courts,  cadii  qu<B»tio9  as  to  its  repealing  the  statute  of  Eliz. ;  if  it  is  not, 
but  is  to  be  extended  to  informations  and  actions  in  the  superior  courts,  it  will 

any  penal  statute,  whether  on  the  behalf  of  the  king,  or  any  other  person,  the  offence  shall 
be  laid,  and  alleged  to  have  been  committed,  in  the  county  where  such  offence  was  in  troth 
committed,  and  not  elsewhere ;  or  the  defendant,  upon  the  general  issue,  shall  be  found  not 
guilty ;  and  in  a  penal  action  for  the  omission  of  a  local  duty  prescribed  by  a  statute,  the 
venue  is  local ;  see  4  East,  393.  Lord  Holt's  opinion  appears  to  have  been,  that  the  stat 
21  Jac.  1.  c.  4.  s.  2.  extended  to  subsequent  statutes;  see  Ld.  Rnym.  373;  Parker's  Rep* 
186 ;  2  Selw.  N.  P.  562.  n.  117 ;  Bui.  N.  P.  106 ;  Tidd's  Prac.  3rd  Edit.  374.  But  a  contrary 
doctrine  was  for  some  time  entertained  ;  Parker's  Rep.  186 ;  Andr.  25 ;  2  Stra.  1081 ;  1  Salk. 
372,  373;  5  Mod.  425  ;  Carth.  465;  Ld.  Raym.  370;  Com.  Dig.  tit.  Action,  N.  10;  Bac. 
Ab.  tit.  Action,  qni  tarn,  C.  ;  1  Sannd.  312.  C.  in  the  notes.  As  to  the  construction  of  the 
3  Jac.  1.  c.  8.  see  2  East,  359 ;  2  Campb.  266,  267,  in  notes  ;  3  Anstr.  871  ;  and  Selvryn* 
N.  P.  562.  n.  117;  see  21  Jac.  1.  c.  17;  12  Anne,  stat.  2.  c.  16.  Andr.  25;  12  Mod.  223; 
Anstr.  871. 

As  every  action  founded  upon  a  statute  is  either  a  new,  or  a  modification  of  an  oldlaw,  it 
*  is  necessary  that  the  plaintiff  in  his  declaration,  or  the  defendant  in  his  plea,  should  bring 
himself  clearly  within  the  terms  of  it.  This  rule  applies  to  all  statutes,  whether  public  or 
private  ;  but  there  is  this  d:fTerpiico  in  the  mode  of  pleading  them.  Apublic  statute  may  be 
pleaded  without  reciting  it,  for  it  is  a  rule  of  law,  that  the  judges,  ex  officio  are  bound  to  take 
notice  of  it.  But  it  is  otherwise  in  the  case  of  private  statutes ;  the)  must  be  recited,  and 
pleaded  specially.  In  debt  on  a  statute  at  the  suit  of  a  party  grieved,  or  by  an  informer, 
where  the  whole  of  the  penalty  is  given  to  him,  the  commencement  is  the  same  as  in  debt 
on  a  contract ;  but  where  a  part  of  the  penalty  is  given  to  the  informer  and  the  king,  or  the 
poor  of  the  parish,  &c,  the  commencement,  and  other  parts  of  the  declaration  usually  state 
that  the  plaintiff  sues  qui  tam,  Ac,  though  this  is  not  necessary,  unless  there  has  been  a 
contempt  of  the  king;  see  Com.  Dig.  Action  on  Stat.  E.  1 ;  7  T.  R.  152 ;  1  Saund.  136.  n. 
1  ;  3  Saund.  374.  n.  1. 
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then  have  a  general  relation  to  all  informations  and  actions,  aa  well  upon  fu- 
ture statutes  as  upon  statutes  then  passed.  We  cannot  say  that  it  repeals  the 
statute  of  EHz.,  without  at  the  same  time  saying,  that  the  second  action  ex- 
tends to  subsequent  statutes  ;  if  it  does  not,  it  leaves  the  statute  of  Eliz,,  as 
to  its  operation  upon  subsequent  statutes,  untouched.  The  true  construction, 
as  we  apprehend,  of  the  statute  of  Jac.  is,  that  it  applies  to  such  actions  on- 
ly as  are  brought  before  the  several  courts  mentioned  in  the  statute,  in  the  L  ^91  J 
counties  where  the  offence  was  committed,  and  not  to  actions  in  the  superior 
courts  of  Westminster.  The  first  section  confines  the  prosecution  of  all  of- 
fences against  penal  statutes  to  such  local  courts ;  and  the  second  section 
enacts,  that  the  offence  shall  be  laid  and  proved  in  the  county.  Considering 
the  statute  of  Jac,  as  thus  restrained,  it  renders  all  the  decisions  upon  subse- 
quent statutes,  that  have  been  cited,  consistent  with  the  statute  of  Eliz.,  be- 
cause all  those  decisions  will  be  found  to  come  within  the  exception  in  the 
statute  of  Eliz.  ;  but  there  is  no  exception  in  the  statute  of  Jac.  The  statute 
of  Eliz.  contains  an  exception,  that  it  shall  not  extend  to  officers  of  record  : 
this,  of  course,  extends  to  informations  by  the  Attorney-General ;  and  almost 
all  the  cases  cited  have  arisen  upon  informations  by  the  Attorney-General. 
We  recollect  when  this  case  was  moved,  it  was  said  that,  by  the  statute  of 
Anne  against  usury,  the  offence  was  confined  to  the  county  by  an  express  pro- 
vision, and  thence  an  inference  was  drawn,  that  the  statute  of  Jac.  did  not  ex- 
tend to  subsequent  penal  statutes  ;  but  it  now  appears,  that  that  provision  was 
necessary  to  meet  the  exception  in  the  fourth  section  of  the  statute  of  Eliz., 
as  to  usury.  Both  the  statute  of  Jac.  and  that  of  Anne,  as  it  seems  to  us,  are 
consistent  with  the  notice,  that  the  statute  of  Eliz.  is  an  existing  statute.  And 
certainly  it  would  have  been  remarkable,  if  so  inveterate  a  practice  as  that 
of  requiring  the  venue  to  be  laid  in  the  particular  county  in  all  penal  actions 
should  have  been  proved  to  have  been  founded  upon  a'  mistake,  pervading,  not 
only  our  own  times,  but  all  preceding  times.  It  was  considered  to  be  neces- 
sary in  Sibley  v.  Cuming,  4  Burr.  2467,  whence  it  was  made  a  question, 
whether  the  statute  of  Jac.  extended  to  subsequent  statutes  ?  And  Mr.  Mans- 
field, in  the  course  of  his  argument,  said:  it  was  an*  invaiiable  rule  that  the 
action  must  be  brought  in  the  particular  county.  He  gave  a  wrong  reason, 
though  it  served  his  argument,  when  he  said,  that  that  rule  could  be  founded 
on  no  other  law  than  the  statute  of  Jac.  And  Burland,  Serjeant,  who  was  a 
person  of  considerable  experience,  did  not  deny  the  rule,  but  he  said,  the  rea- 
son of  laying  the  action  in  the  county  where  the  matter  arises  is,  because  they 
are  local  actions,  and  the  venue  must  come  from  the  hundred.  In  that,  per- 
haps, he  did  not  satisfactorily  answer  Mr.  Mansfield's  argument ;  but  what 
passed  there  shows  on  all  hands  that  it  was  the  inveterate  opinion  that  the 
action  must  be  brought  in  the  proper  county.  We  must  repeat  that  it  would 
have  been  remarkable,  if  the  profession  had  been  going  on  so  long  under  an 
error ;  but,  on  sifting  the  subject,  it  turns  out  not  to  be  an  error ;  but  that 
what  was  done  in  the  two  cases  cited,  and  what  has  been  considered  as  the 
practice,  in  such  a  variety  of  other  cases,  is  founded  on  the  statute  of  Eliza- 
beth, which  is  still  in  full  force. — Judgment  of  nonsuit. 

2.  Scott,  v.  Brest.  H.  T.  1788.  K.    B.  2  T.  R.  238. 

A.,  by  deed  executed  in  London  for  securing  the  repayment  of  money  lent  And  where 
to  B.,  is  appointed  receiver  of  B.'s  rents  in  Middlesex,  with  a  pretended  sal-  there  are 
ary,  which  enables  him  to  retain  usurious  interest ;  he  accordingly  receives1™ JS£*f° 
the  rents  in  Middlesex,  but  settles  the  account  in  London,  and  there  pays  the  J-fattta 
balance  ,  upon  which  the  usurious  interest  is  allowed.  constitute 

Ashkurst,  J.     This  venue  is  laid  very  properly  in  London,  and  I  think  more  the  offence 
so  than  if  it  bad  been  laid  in  Middlesex.     In  order  to  constitute  usury,  there  against  a 
must  be  an  usurious  contract  and  an  usurious  taking.     The  usurious  taking  kEJ^JJJ?" 
an  essential  ground  of  the  action  ;  it  was  so  in  this  case.     It  was  COfnPetent  one  happens 
to  the  plaintiff  to  appoint  the  defendant  receiver  of  the  rents  ;  and  if  the  de-jnoaeooiiii 
defendant  bad  merely  received  the  rents  in  that  character,  the  transaction,*?  and  toe 
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other  in  an.  would  have  been  perfectly  innocent ;  so  that  the  defendant  would  not  have 
other  coun-  been  guilty  of  usury  if  there  had  not  been  an  usurious  taking  ;  for  there  the 
may  belaid  contract  was  made  by  which  the  defendant  was  appointed  the  receiver  of  the 
in  either.*    plaintiffs  rents  in  Middlesex,  and  by  which  he  was  to  pay  over  the  residue  to 
the  plaintiff  on  his  receiving  the  money  in  Middlesex,  he  went  into  London, 
and  settled  accounts  with  the  plaintiff  there,  and  paid  him  over  the  balance. 
But  the  money  was  not  usuriously  received  by  the  defendant  till  the  account 
was  settled,  and  he  insisted  on  retaining  it  for  his  own  satisfaction  under  the 
agreement ;  but  even  supposing  the  foundation  of  this  action  to  have  arisen  in 
two  counties,  I  think  that,  where  there  are  two  facts  which  are  necessary  to 
constitute  one  offence,  the  plaintiff  may  ex  necessitate  lay  the  venue  in  either. 
See  5  Taunt.  754  ;  1  Marsh.  321."n.  a.  ;  9  East,  296  ;  2  Taunt.  252 ; 
7  T.  R.  583;  2  B.  df  P.  381. 
In  pleading  (  b)  When  title  qf  act  to  he  stated,  t 

a  statute,  ty)   When  act  itself  to  be  set  out. 

*«{*** "  1.  Jones  v.  Axkn.  M.  T.  1695.  K.  B.  Ld.  Raym.  119.  Spiebes  v.  Pariml 
fc^te  H.  T.  1786.  K.  B.  1  T.  R.  141. 

more  of  it  Per  Treby^  C.  J.  The  difference  is,  that  where  an  exception  is  incorpo- 
than  the  rated  in  the  body  of  the  clause,  he  who  pleads  the  clause,  ought  also  to  plead 
h^h  tne  excepti°n  *  but  when  there  is  a  clause  for  the  benefit  of  the  pleader  and 
makes  for  afterwards  follows  a  proviso,  which  is  against  him,  he  shall  plead  the  clause, 
him.t  and  leave  it  to  the  adversary  to  show  the  proviso. 

[  293  ]  2.  Platt  v.  Hill,  M.  T.  1697.  K.  B.  1  Ld.  Raym.  381 ;  Salk.  592. 

A  mis-reci-  Per  Cur.  Where  the  statute  is  private,  the  Court  must  take  it  to  be  as  it 
tal  in  a  ma.  jg  pleaded,  unless  the  plaintiff  denies  it,  as  he  might,  by  pleading  nul  tid  re- 
©f\  statute  cor^»  or  Dv  alleging  that  it  is  further  enacted,  &c. »  and  then,  if  it  is  material, 
fatal.y  be  shall  take  advantage  of  it     And, 

Per  Holty  C.  J.  If  a  public  act  be  mis-recited  in  the  time,  if  the  plea  be 
tied  up  to  the  statute,  which  the  defendant  has  pleaded  by  vigore  statuti  prm- 

*  And  Co.  Lit.  125.  b. ;  24  Geo.  2.  c.  18  ;  3  Esp.  Rep.  219 ;  2  Saimd.  376.  n.  9  ;  Willes,  99. 
n.  a. ;  unless  part  of  the  penalty  be  given  to  the  poor  of  the  parish  in  which  the  offence  wii 
committed,  the  name  of  the  parish  is  not  material ;  see  3  Esp.  Rep.  219. 

t  In  a  declaration  on  a  public  statute,  it  is  not  necessary  or  advisable  to  state  the  title  or 
year  of  the  reign  when  the  statute  was  passed,  or  to  recite  any  part  of  the  act ;  and  if  it  be 
unnecessarily  stated,  any  material  variance  will  be  fatal,  particularly  if  the  declaration  con- 
clude against  the  form  of  the  statute  aforesaid  ;  see  Com.  Dig.  Action  on  stat.  Hen.  1 ;  9 
8aund.  374.  n.  2  ;  6  T.  R.  776  ;  2  East,  341.  Neither  is  it  necessary  to  recite  the  preamble ; 
for  the  words  in  the  enacting  part  of  the  statute  shall  never  be  restrained  by  any  introducto- 
ry words,  or  any  words  in  the  preamble.  Lord  Coke,  however,  commends  a  construction 
which  agrees  with  the  preamble  ;  but  not  such  a  one  as  may  confine  the  enacting  part  of  it 

X  The  exceptions  in  the  enacting  clause  of  the  statute  which  creates  the  offence  must  be 
negatived  by  the  plaintifftn  his  declaration  ;  Spieres  v.  Parker,  1  T.  R.  141.  But  if  there  be 
a  separate  proviso,  although  in  the  same  section,  see  Steel  v.  Smith,  1  B.  &  A.  94.  that 
need  not  be  negatived  in  declaration,  but  it  is  a  matter  of  defence,  and  the  other  party  mast 
shew  it  to  exempt  himself  from  the  penalty. 

§  But  not  in  an  immaterial  part ;  as  where  it  is  enacted  by  stat.  8  Hen.  6.  c.  9.  that  if  it  be 
found  by  verdict,  or  in  any  other  manner,  that  the  party,  &c.  But  in  reciting  the  statute,  these 
latter  words  were  omitted.  The  mis-recital  was  holden  to  be  fatal ;  for  the  sense  of  the 
statute  was  wholly  altered  ;  it  being  stated  as  if  it  applied  to  a  recovery  by  verdict  only  ;  bat 
it  was  said  that  if  it  had  been  a  mis-recital  of  a  part  not  material,  it  would  not  have  been 
held  fatal ;  and  that  mis-recital  shall  be  deemed  immaterial,  which,  though  stated  in  the 
pleadings  in  words  different  from  those  of  the  statute,  yet  does  not  vary  the  meaning  of  the 
clause  declared  on  or  pleaded  in  bar  ;  as  where  in  an  action  for  false  imprisonment,  the  de- 
fendant justified  under  a  statute,  part  of  the  words  of  which  were,  "  by  the  said  justices,  or 
by  the  more  part  of  them ;"  and  the  plea  stated  them  in  these  words,  "by  the  said  justices,  or 
by  the  better  part  of  them."  The  objection  was  taken,  but  overruled  ;  for,  though  the  words 
were  different  in  point  of  sense,  they  were  synonymous.  If  a  party  in  pleading  mis-recite  a 
statute,  the  other  party  may  demur  generally,  for  there  is  no  such  statute.  Most  of  the  old 
cases  of  mis-recital  are  as  to  the  recital  of  a  wrong  day  on  which  the  statute  commenced. 
The  cases  are  now  got  rid  of  by  stat.  33  Geo.  3.  c.  13.  If  a  private  statute  is  mis-recited  in 
pleading,  it  should  be  taken  advantage  of  by  pleading  nul  tiel  record,  or  showing  how  it 
should  have  been  set  out.  The  Court  had  doubted  whether  they  could  take  notice  of  it  on 
demurrer  unless  the  special  canse  bad  been  shown.  A  mis-recital  of  a  public  statute  is  not 
eared  by  verdict ;  nor  can  the  Court  give  judgment  on  it,  beeause  they  are  bound  to  knew 
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<&*.,  this  rais-recital  will  be  fatal ;  but  if  the  conclusion  be  contra  formam   [  £94  ) 
Matuti  generally,  the  judges  will  take  judicial  notice  of  it,  as  much  as  if  it 
had  been  shown  in  the  plea. 

(d)  Shewing  the  offence*  to  be  within  the  statute.* 

i 

and  take  notice  of  every  public  statute.    But  this  must  be  in  a  material  part ;  for  a  mis-reel. 
Ul  in  a  part  not  material,  and  which  does  not  go  to  the  ground  or  tbe  action,  has  been  held 
to  be  cured  after  a  verdict  by  the  statute  of  jeofails.    A  mis-recital  of  a  private  statute  is, 
however,  cured  by  a  verdict,  as  advantage  should  have  been  taken  of  the  mis-recital  by  plead. 
ingnultiel  record,  or  showing  the  statute  only.    If  a  statute  be  recited  or  pleaded,  the  day, 
year,  and  place  of  the  making  of  it  must  be  shown :  and  if  the  day  of  the  commencement  or 
conclusion  of  the  parliament  be  mistaken,  it  will  be  bad ;  eemb.  Cro.  Car.  233  ;  though  it  be 
in  a  private  act,  and  nul  tiel  record  not  pleaded ;  for  the  court  ex  officio  will  take  notice  of 
the  commencement,  prorogation,  and  every  session  of  parliament ;  and  consequently,  (if  mis- 
stated)  that  there  is  no  such  act;  see  1  Lev.  296  ;  2  M.  &  S.  132.    If  the  session  were 
holden  by  prorogation,  the  shortest  and  safest  way  of  pleading  is  ad  eeeeionem  parliament. 
feat  such  a  day  and  year,  in  such  a  place, 2  Cro.  Ill ;  Lutw.  140,  1009 ;    for  if  the  parlia- 
ment commenced  outfits  Elix.  and  were  prorogued  ad  octavum  Bliz.  and  then  the  act  pass- 
ed, if  it  be  pleaded  ad  parUamentum  tentum  octavo  Eliz.  it  is  bad ;  see  Plowd.  79.  a.  R. ;   2 
Cro.  Ill,  139 ;  cent.  Dy.  95.  a. :  and  quart  ;  see  1  Ld.  Raym.  210, 343 ;  1  Lev.  296;  Lutw. 
140.    But  if  the  parliament  had  been  only  adjourned,  it  would  be  clearly  bad  to  plead  it  as 
of  the  8th  year;    12  Mod.  602  ;    2  Id.  242 ;    1  Ld.  Raym.  343.     So,  where  the  parliament 
was  summoned  the  23d  of  Jan.,  1  Eliz.  and  then  prorogued  to  the  25th  Jan.,  if  it  be  pleaded 
that  by  a  statute  in  parliament  inchoat.  23  Jan,  et  tunc  prorosat.  usque  25  Jan.  edit,  it  is  bad ; 
for  the  parliament  did  not  commence  till  the  25th  Jan.,  see  R.  Dy.  203.  a. ;    and  the  words 
usque  ad  must  be  considered  as  conclusive  of  the  day  to  which  theyjrelate  ;  1  Ld.  Raym.  210. 
80,  if  a  statute  be  pleaded  as  made  tbe  2d  November,  2  &  3  Edw.  6.  it  is  bad ;  for  the  same 
day  cannot  be  in  two  years ;  R.  Moor.  302.    80,  when  pleaded  as  made  in  the  8  &  9  W.  3.  it 
was  holden  bad ;    fof  it  should  have  been  pleaded  as  of  the  8th  year,  in  which  the  session 
was  held ;   see  Fortescue,  372 ;  but  see  Cowp.  474.     So,  if  a  statute  be  pleaded  to  have 
been  made  the  29  Eliz.  when  the  parliament  commenced  the  28  Eliz.  it  will  be  bad,  see  R. 
3  Lev.  333;  R.  1  And.  295 ;  Lutw.  1117;  or  at  a  sessions,  18  Feb.  14  Car.  where  the  proro- 
gation was  18  Feb.  15  Car. ;  eemb.  T.  Raym.  191. 

*  It  is  essential  in  all  cases  that  the  offence  or  act  charged  to  have  been  committed  or 
omitted  by  the  defendant  should  appear  to  have  been  within  the  provision  of  the  statute,  and 
all  circumstances  necessary  to  support  the  action  must  be  alleged,  and  the  conclusion,  with 
contra  formam  siatutit will  not  aid  the  omission ;  see  1  Saund.  135.  n.  3. ;  1  Salk.  212 ;  Com, 
Dig.  Action  Statute,  A.  3  Pleader,  C.  76 ;  1  Taunt.  128,  514 ;  1  New  Rep.  245 ;  1  Leach, 
Cro.  Law,  4th  Edit.  493  ;  2  Marsh,  364.  n.  c.  If  however,  this  be  stated  in  effect  it  will 
■office;  and,  therefore,  a  declaration  for  feloniously  setting  fire  to  two  stacks  of  oats  is  suffi- 
cient, though  the  words  of  the  act  are  unlawfully  and  maliciously ;  see  3  Wils.  318 ;  2  Blac. 
Rep.  842 ;  5  East,  244;  1  Leach,  Cro.  Law,  4th  Edit.  493.  Where  a  person  is  exempt  from 
s  penalty  under  certain  circumstances  by  a  proviso  in  a  statute,  and  not  in  the  body  of  it,  the 
plaintiff  need  not  state  that  the  defendant  is  not  within  the  exemptions,  for  that  is  merely 
matter  of  defence  to  be  shown  by  the  defendant;  but  where  the  exemption  is  contained  in 
the  enacting  clause,  it  must  be  negatived  in  the  declaration,  1  T.  R.  144,  145 ;  1  Lev.  26 ; 
Com.  Dig.  Action,  Statute  on  the  Game  Laws ;  it  is  not  necessary  to  negative  the  particular 
qualifications,  though  it  is  otherwise  in  an  information ;  3rd  Ibid ;  1  East.  639.  When  an 
act  of  parliament,  which  has  been  recently  passed,  enacts  that,  if  a  party  commit  un  offence 
after  a  named  day,  he  shall  be  liable  to  a  penalty,  it  is  usual  to  aver  that  the  offence  was  com. 
milled  after  that  day ;  but  when  the  act  has  been  long  passed,  such  averment  is  not  neces- 
sary;  see  Gibbs,  C.  L.  and  E.  241 ;  1  Saund.  309.  n.  5. ;  Fitzgib.  135 ;  Bac.  Ab.  Usury,  K. 
209.  It  is  usual  also,  when  the  particular  statute  limits  the  time  within  which  the  action  shall 
■e  broaght,  to  aver  that  the  offence  was  committed  within  such  time ;  but  this  also  does  not 
seem  material ;  2  East,  340,  362. 

In  an  action  founded  upon  a  statute,  the  plaintiff  must  state  in  his  declaration  every  fact 
necessary  to  inform  the  Court  that  his  case  is  within  the  statute ;  as  in  quare  impedit  by  the 
king  on  the  stat.  13  Eliz.  c.  12.  for  not  pleading  the  39  articles,  it  should  be  averred  that  the 
benefice  in  question  is  a  benefice  with  cure,  see  R.  1  And.  62  ;  Lutw.  1089  ;  and  the  same 
is  quare  impedit  by  the  king,  founded  on  stat.  31  Eliz.  c.  6.  for  simony ;  eemb.  Lutw.  1069. 
80,  in  quare  impedit  by  the  University,  on  the  staL  3  Jac.  L  c.  5.  for  the  benefice  of  a  recu- 
sant, the  plaintiff  must  aver  that  the  patron  is  a  recusant  convict ;  see  R.  10  Co.  58.  a.  So, 
in  an  action  on  stat.  7  Ed.  6.  c.  7.  against  buying  wood,  coals,  Ac,  in  London,  Westminster, 
or  the  suburbs,  and  selling  again,  unless  by  retail,  if  the  plaintiff  allege  that  the  plaintiff 
bought  at  White  chapel,  or  the  like,  he  should  aver  that  Whitechapel  is  within  the  suburb*; 
see  Liu  162.  If  a  man  entitle  himself  by  a  lease,  which  by  a  proviso  in  a  statute  will  be 
good  if  the  ancient  rent  be  reserved,  he  must  show  that  a  rent  was  reserved,  and  aver  it  to 
be  the  ancient  rent ;  see  R.  Pi.  Com.  105.  b.  If  in  an  action  on  stat.  14  Hen.  8.  c.  5.  for 
practising  physic  within  seven  miles  of  London  without  a  license,  the  plaintiff  ahege  a  prac 
tice  at  Westminster,  and  does  not  say  that  it  is  within  seven  miles  of  London,  it  is  bad ;  sea 
R.  4  Mod.  47.    So  the  statement  or  averment  should  be  agreeable  to  the  statute,  as  if  the 


ute.» 
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[  295  ]      (e)   When  to  conclude  thai,  the  offence  was  contrary  to  the  statute.    See  also 

ante,  tit.  indictment. 
Lee  v.  Clarke.  E.  T.  1802.  K.  B.  2  East,  333.  S.  P.  Lord  Clamucard 

v.  Stokes.  T.  T.  1806.  3  Smith,  606. 
Where  an  In  debt  for  a  penalty  on  the  game  laws.  The  declaration  stated  that  D.  L., 
act  or  omia-  within  the  space  of  six  calendar  months,  next  before  the  commencement  of 
anoflence°  **"8  8uit>  to  wit»  an  tne  2lst  of  Jan«ai'v,  1801,  &c,  unlawfully  used  a  certain 
at  common  engine  called  a  snare,  to  kill  and  destroy  the  game  of  this  kingdom,  he,  the 
law,  it  is  ne- said  D.,  not  being  then  and  there  qualified  by  the  laws  of  this  realm,  nor  bav- 
ceasary to  ing  any  lawful  authority  so  to  do ;  whereby,  and  by  force  of  the  statute  in 
amtast  the  *****  case  ma<^e  ai,<*  provided,  an  action  hath  accrued  to  J.  C,  to  demand  and 
form  of  the  nave  o(  and  from  tne  8aid  **„  °*-  ^\ea.  m'  debet.  After  verdict  and  judg- 
statute  or  ment  for  the  plaintiff  below  in  King's  Bench,  a  writ  of  error  was  brought  in 
statutes,  or  this  court,  and  the  following  errors  assigned  :  1st.  That  the  supposed  offence 
1°  8h°t3T  U  ^  not  a^e2e<* *°  nave  Deen  committed  against  the  form  of  any  statute  or  sta- 
the*de-at  tutes,  not  being  an  offence  at  common"  law.  2d.  That  the  supposed  cause  of 
deration  ia  action  is  alleged  to  have  accrued  to  the  plaintiff  below,  by  force  of  the  statute 
founded  on  in  that  case  made  and  provided  ;  whereas,  the  same  accrued,  if  at  all,  by  force 
the  Mat-  0f  several  and  different  statutes  made  in  different  sessions  of  parliament,  and 
not  by  one  statute. 

Per  Cur.  The  count  dies  not  conclude  against  the  form  of  the  statute ; 
we  have  always  understood  that  to  be  necessary  in  these  cases.  In  the  case 
of  indictments,  to  which  this  bears  a  close  analogy,  there  is  no  question  but  it 
is  so ;  see  2  Hawk.  P.  C.  c.  25.  s.  126.  The  reason  of  which  is,  that  every 
offence  for  which  a  party  is  indicted,  is  supposed  to  be  prosecuted  as  an  of- 
fence at  common  law,  the  prosecutor  by  reference  to  a  statute  shows  that  he 
means  to  proceed  upon  it,  and  without  such  express  reference,  if  it  be  no 
offence  at  common  law,  the  Court  will  not  look  to  see  if  it  be  an  offence  by 
statute.     This  rule  is  laid  down  in  Doctrina  Placitandi,  332,  (a  book  that  has 

stat  28  Ed.  3.  be  pleaded,  which  enacts  that  a  recusant  shall  be  convicted  if  he  render  not 
himself  before  the  next  sessions ;  if  it  be  pleaded  that  he  did  not  render  at  the  next  sessions, 
it  will  be  bad  ;  see  3  Lev.  333.  So  in  all  cases,  where  any  circumstances  are  required  by 
the  purview  of  an  act  to  make  i(  good,  they  ought  to  be  averred ;  as  where  the  slat.  1  R.  3. 
c.  1.  makes  a  feoffment,  etc.  by  cestui  que  use  of  full  age,  sane,  and  at  large,  <fec.  good  ;  ia 
pleading  feoffment  by  cestui  que  use,  before  the  statute  of  uses,  it  should  be  averred  that  be 
was  sane,  of  rail  age,  and  at  large ;  PI.  Com.  376.  b ;  24.  H.  7.  8 ;  Doct.  PI.  248 ;  Com. 
Dig.  Pleader,  C.  76.  But  where  a  statute  makes  certain  circumstances  necessary  to  tbe 
validity  of  an  act  which  was  already  valid  at  common  law,  without  such  circumstances,  these 
circumstances  need  not  be  mentioned  in  pleading ;  thus,  by  stat.  39  C.  2.  c.  3.  an  assignment 
of  a  term  must  be  in  writing ;  yet  it  is  not  necessary  in  pleading  it,  to  allege  that  it  was  in 
writing,  although  that  must  appear  in  evidence,  see  12  Mod.  540.  In  an  action  on  the  stat- 
ute of  Hue  and  Cry  the  plaintiff  must  allege  that  the  goods,  &c.,  of  which  he  was  robbed  be- 
longed to  him;  or  in  the  case  of  a  carrier,  he  should  set  iorth  the  custom  by  which  he  it 
chargeable ;  see  1  Saund.  372.  In  an  action  against  a  person  who  farms  the  post-horse 
duties,  under  stat.  27  Geo.  3.  c.  26.  for  neglect  of  duty,  the  plaintiff  must  aver  specifically 
that  the  defendant  ia  the  person  appointed  under  and  by  virtue  of  the  statute  upon  whom  the 
duty  is  thrown ;  it  is  not  sufficient  to  state  that  he  is  a  collector  of  the  rates  and  duties  recited 
in  a  certain  act,  &c. ;  see  6  T.  R.  163.  But  in  an  action  on  stat.  2  &  3  Edw.  6.  c.  2.  a.  13. 
for  not  setting  out  tithes,  it  is  not  necessary  to  set  out  any  title  to  the  tithe,  because  the  ac- 
tion being  in  the  nature  of  trespass,  it  is  sufficient  to  show  a  possession  of  the  tithe  in  the 
plaintiff,  see  2  Lev.  1 ;  Cro.  Jac.  68, 361,  437 ;  1  Vent.  126  ;  2  Bulst.  67 ;  and  also  because 
It  is  not  required  by  the  words  of  the  statute. 

*  And  this  is  necessary  also  in  an  action  to  recover  back  money  won  at  play,  see  1 M-  & 
8.  500  ;  and  the  words  "  whereby  and  according  to  the  form  of  the  statutes"  w'illnot  suffice 
when  the  action  is  founded  on  two  statutes ;  see  2  East,  340.  In  the  latter  .case,  the  conclu- 
sion should  be  against  the  form  of  the  statute  ;  Id.  Ibid  ;  Lutw.  212  ;  4  Hawk.  71 ;  Com* 
Dig.  Action,  Statute  H.  Where,  however,  a  statute  refers  to  a  former  act,  and  adopt*  and 
continues  the  provisions  of  it,  the  declaration  should  conclude  only  against  the  form  of  the 
statute  ;  see  1  Lutw.  212  ;  1  Saund.  135.  n.  3 ;  2  Saund.  377.  n.  12  ;  7  East,  516.  So,  where 
an  offence  is  prohibited  by  several  statutes,  if  any  one  is  the  foundation  of  the  action,  and 
the  others  are  explanatory  or  restrictive,  it  is  proper  to  conclude  against  the  form  of  the  sta- 
tute in  the  singular  number  ;  see  Yelv.  11  ;  2  Saund  377.  n.  12.  TTie  omission  of  the  words 
"  against  the  form  of  the  statute,**  or  "  statutes,**  when  proper  to  be  inserted  is  fetal,  erea 
a&r  verdict ;  2  East,  333  ;  Willee,  399 ;  1  M.  &  S.  500. 
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always  been  admitted  to  be  of  great  authority  in  pleading,  and  was  often  quotr  [  296  ] 
ed  by  Lord  Chief  Justice  Willes,)  that  if  an  action  be  brought,  the  plaintiff 
ought  to  rehearse  the  special  matter,  and  say  that  the  action  is  brought  contra 
formam  statuti,  for  which  is  cited  the  Year  Book,  9  Ed.  4.  c.  26  ;  but  it 
is  contended,  that  the  conclusion  here,  "  whereby  and  by  force  of  the  sta- 
tute an  action  hath  accrued, "  &c.  will  supply  the  want  of  the  other  allega- 
tion. If  it  had  said  statutes,  in  the  plural  number,  perhaps  that,  might  have 
done  ;  but  it  certainly  is  not  sufficient,  with  reference  only  to  the  stat.  2  Geo. 
3.  c.  19.  because  that  alone  would  not  support  the  action. 
See  1  Sound*  134.  ft.  3 ;  6  East,  146  ;  7  Id.  516. 

(B)  Pleas.* 

IX.   RELATIVE  TO  STAYING  PROCEEDINGS  ON  PAYMENT  OP 

PENALTY,  t 


A 


X.  RELATIVE  TO  THE  EVIDENCE. 

(A)  For  plaintiff.  J 

*  If  the  form  of  the  action  is  debt,  the  plea  is  nil  debet.  If  case,  not  guilty ;  and  under 
these  pleas  the  defendant  may  go  into  any  evidence  of  matter  of  defence.  If  there  has  been 
another  action  brought  for  the  same  offence,  the  defendant  may  plead  that  specially.  If 
there  is  any  limitation  with  respect  to  the  time  within  which  an  action  on  a  statute  is  to  be 
brought,  the  defendant  need  not  plead  that  matter  in  his  defence,  but  avail  himself  of  it  un- 
der the  general  issue.  It  has  been  before  observed,  that  if  to  what  has  been  declared  to  be 
an  offence  in  one  clause  of  a  statute,  an  exception  is  made,  and  the  defendant  means  to  bring 
himself  within  the  exception,  he  must  plead  it ;  but  not  so  were  the  exception  is  part  of  the 
same  clause.  The  plea  of  not  guilty  in  an  action  of  debt  on  a  penal  statute,  see  IT.  &B. 
468  : 3  B.  &  P.  111.  is  not  such  a  nullity  as  will  warrant  the  plaintiff  in  signing  judgment ; 
nor  can  judgment  be  signed  in  a  qui  tarn  action  for  entitling  the  plea  with  the  name  of  the 
parties  without  the  addition  of  qui  tarn,  &c.  to  the  plaintiffs  name  ;  see  7  East,  333.  The 
4th  Anne,  c.  16.  ss.  4.  5.  the  statute  allowing  several  pleas  to  one  action,  does  not  extend 
to  any  suit  or  information  upon  a  penal  statute  ;  see  1  Barnard,  K.  B.  17  ;  Ca.  Temp.  Hard. 
2G8 ;  2  Str.  104. 

t  In  debt  for  the  penalty  of  5/.  for  killing  a  hare,  with  no  other  count,  the  Court  of  King's 
Bench  let  the  defendant  bring  in  the  penalty  and  costs ;  see  2  Str.  1217  ;  2  Blac.  Rep.  1052. 
And  where  the  action  was  brought  for  several  penalties,  the  defendant  had  leave  to  pay  one 
penalty  into  court,  leaving  the  plaintiff  at  liberty  to  proceed  for  the  rest.  E.  T.  22  Geo.  3. 
K.  B.  Harcourt  v.  Knapp  ;  H.  23  Geo.  3.  K.  B. 

I  In  an  action  of  debt  tor  penalties,  the  general  evidence  for  the  plaintiff  is  proof  of  the  . 

commission  of  the  act  upon  which  the  penalty  has  accrued  ;  and  if  a  time  be  limited  by  the  < 

statute  for  bringing  the  action,  that  the  action  was  brought  within  that  time ;  and  where  the 
the  venue  is  local,  that  the  action  is  brought  in  the  right  county.  In  the  statement  of  the  of- 
fence, it  is  frequently  necessary  to  allege  a  contract,  and  such  contract  must  be  proved  as 
kid.  Thus,  in  an  action  of  debt  for  selling  coals  by  illegal  measure,  where  it  was  stated 
that  the  coals  were  sold  by  the  defendant  to  A.  and  it  was  proved  that  they  were  sold  to  A* 
and  B.,  Lord  Ellenborough  held,  that  the  declaration  did  not  state  the  contract  as  it  was, 
and  that  the  variance  was  fatal ;  see  Parish  v.  Burwood,  5  Esp.  33 ;  Everett  v.  Tindall,  5 
Esp.  169.  So  where,  in  an  action  on  the  Lottery  Acts,  the  declaration  stated  that  the  defen- 
dant insured  one  number  for  43/.  2*. ;  but  it  appeared  in  evidence  that  several  numbers  had 
been  insured  for  that  sum ;  the  variance  was  held  fatal ;  see  Phillips  v.  Da  Costa,  I  Esp.  59. 
So,  in  a  declaration  for  usury,  a  variance  in  the  day  of  lending,  though  laid  under  a  videli- 
cet, is  fatal ;  see  Partridge  v.  Coates,  1  R.&M.  153.  But  in  a  penal  action  for  exercising 
a  trade  without  having  served  an  apprenticeship,  the  plaintiff  is  not  obliged  to  prove  that  the 
defendant  used  the  trade  all  the  time  laid  in  the  declaration,  it  being  averred  that  he  forfeited 
40t.  for  each  month  ;  Powell  v.  Farmer,  Peake,  57.  Whoro  the  penalty  arises  from  the  com. 
mission  of  an  act  without  a  legal  qualification,  the  existence  of  which  qualification  is  pecu- 
liarly within  the  knowledge  of  the  defendant,  it  will  not  be  necessary  for  the  plaintiff  to  show 
the  want  of  qualification  ;  see  Apothecaries  Company  v.  Bentley,  1K.&M.  159.  Where 
tt  does  not  appear  by  the  record  that  the  action  was  commenced  in  time,  the  writ  should  be 
produced  ;  and  if  the  plaintiff  declared  within  the  usual  time,  no  evidence  is  required  to  con. 
nect  the  writ  with  the  declaration  ;  see  Thistlewood  v.  Cracroft ;  6  Taunt.  144 ;  Hutchin- 
son v.  Piper,  4  Taunt.  555.  And  the  return  of  the  writ  need  not  be  shewn  ;  see  Parsons  v. 
King,  7  T.  R.  6  ;  2  Saund.  But  where  a  writ  has  been  issued  within  the  time,  and  not  ser- 
ved, and  an  alia*  issues  after  the  time  elapsed,  it  is  then  necessary  to  show  the  first  writ  re. 
turned,  in  order  to  warrant  the  second  ;  see  Harris  v.  Woodford,  6  T.  R.  617.  Where  a 
testatum  special  capias  was  issued  in  Michaelmas  term,  and  an  alias  testatum  special,  caputs 
in  Easter  following,  but  there  was  no  writ  in  Hilary  term,  it  was  held  that  this  was  a  suffi- 
cient commencement  of  the  suit  in  Michaelmas  term  to  take  the  case  out  of  the  statute  of 
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XII.  RELATIVE  TO  THE  JUDGMENT§  AND  ARRESTING  OF 
Reynell  v.  Heale.  T.  T.  1670.  K.  B.  1  Vent  122. 
Judgment  An  information  upon  the  statute  against  conventicles,  for  that  the  defend* 
was  arrest-  aQ^  Deing  a  justice  of  the  peace  in  Devonshire,  and  complaint  being  made  to 
torn  action^  ^im  Dv  ^"'  °^a  conventicle,  he  refused  to  go  to  the  place  to  suppress  it, /and 
because  is.  sets  forth  three  omissions  of  that  kind  ;  and  that  the  statute  enacts,  that  a  jus- 
sue  was  tice  of  peace,  for  every  such  neglect  of  doing  his  duty,  shall  forfeit  1002.,  the 
•"^."1  °°*7  one  moiety  to  the  king,  the  other  to  the  informer  ;  and  unde  actio  accredit  for 

tfe  iafW  100L  to  the  kin£  and  himself-  The  defendant  pleaded  nil  debet,  the  said 
erand  not  100L  to  the  informer,  nee  aliquam  inde  parcellam,  et  de  hoc  ponit  *e  super 
also  of  the  patriam  et  pradict.  Aeynell  similiter.  And  upon  this  issue  verdict  was  given 
*"**>  for  the  informer.     It  was  moved  in  arrest  of  judgment  that  the  issue  was  not 

well  joined ;  for  it  is  only  between  the  informer  and  the  defendant,  and  so  the 
plea  is  quod  non  debet  to  the  informer,  and  no  mention  of  the  king ;  whereas, 

limitations,  the  suit  being  actually ,  although  irregularly,  commenced  within  eix  years,  and 
that  the  continuance  in  Hilary  term  might  be  supplied  at  any  time  ,  see  Beardraore  v.  Bat- 
tenbury,  5  B  &  A.  453 ;  Gregory  v.  Hurrill,  5  B.  At  C.  341  ;  Stanway  v.  Perry,  2  B.  &P. 
157.  Where  the  plaintiff's  counsel  had  neglected  in  the  first  instance  to  prove  the  com- 
mencement  of  the  suit,  Lord  Kenyon  ruled  that  he  might  prove  it  at  any  stage  of  the  cause ; 
see  Maugham  v.  Walker,  Peake,  163  ;  Tovey  v.  Palmer. 

In  general,  in  an  action  upon  a  penal  statute,  the  plaintiff  must  prove  that  the  canso 
of  action  arose  in  the  county  in  which  the  venue  is  laid ;  see  31  Eli*,  c.  5.  s.  2 ;  Tidd. 
43a. 

*  The  defendant  under  nil  debet  may  give  in  evidence  a  proviso  in  the  act  exempting 
Jiim  from  the  penalty  ;  see  B.  N.  P.  235  ;  Sutton  v.  Bishop,  4  Burr.  2384.  But  if  exempting 
or  discharged  by  another  statute,  it  was  formerly  thought  that  the  defence  ought  to  be  plea- 
ded ;  B.  N.  P.  225.  But,  according  to  the  modern  practice,  the  defendant  may  plead  ml 
debet,  and  give  in  evidence  the  statute  which  would  shew  that  he  does  not  owe  the  penalty; 
1  Phill.  Erid.  302 ;  see  Rex  v.  Pemberton,  1 W.  Bl.  330  ;  Rex  v.  Inhabitants  of  St.  George,  3 
Campb.  422.  A  recovery  of  the  penalties  in  a  former  action  must  be  specially  pleaded  in 
order  to  give  the  plaintiff  an  opportunity  of  replying  nul  tiel  record,  <fcc.  ;  Bredon  v.  Har* 
man,  1  Str.  701. 

t  Though,  in  general,  informers  entitled  to  part  of  the  penalty  are  not  competent  witnes* 
sea,  yet  where  a  statute  can  receive  no  execution  unless  a  party  interested  be  a  witness,  he 
must  then  be  admitted  ;  see  Gilb.  Ev.  128.  Thus,  in  an  action  under  stat.  2  Geo.  2.  c.  24. 
«.  8.  for  penalties  for  briber/  at  elections,  the  informer  is  a  competent  witness  ;  see  Bash  v. 
Railing,  Say.  289  ;  Howard  v.  Shipley,  4  East,  180.  So,  by  various  statutes,  persons  inter- 
ested are  made  competent  witnsses.  Thus,,  in  an  action  against  churchwardens  or  overseers 
for  money  mis-spent  by  them,  the  inhabitants  of  the  parish,  who  do  not  receive  alms,  or 
any  gift  out  of  the  parochial  collection,  are  rendered  competent  witnesses  by  stat  3  W.  3. 
c  11.  s.  12.  So,  where  penalties  are  given  to  the  use  of  the  poor  for  the  benefit  and  exon- 
eration of  the  parish  or  other  place,  the  inhabitants  are  rendered  competent  witnesses  by  stat. 
27  Geo.  3.  c.  29.  provided  the  penalty  does  not  exceed  20/. ;  Rex  v.  Davis,  6  T.  R.  177. 
So,  in  an  action  against  the  hundred  by  a  party  robbed,  the  inhabitants  of  the  hundred  were 
witnesses  under  stat.  8  Geo.  2  c.  16.  s.  15.  and  the  party  robbed  was  competent  to  prove  the 
robbery,  and  the  extent  of  his  less ;  B.  N.  P.  187.  Again,  in  cases  relative  to  the  execu- 
tion of  the  highway  act,  the  surveyor  of  the  parish  is  a  competent  witness,  though  part  of 
his  salary  may  arise  from  penalties  imposed  by  the  stat.  13  Geo.  3.  c.  78.  s.  69.  So,  by  stat. 
54.  Geo.  3.  c.  170.  s.  9.  rated  inhabitants  are  made  competent  witnesses  in  any  matter  rela- 
ting to  the  rates  of  boundaries  of  the  parish,  Ac.     . 

t  An  action  popular  is  vested  in  the  informer,  and  the  king  or  his  attorney  cannot  enter  a 
nolle  prosequi  as  to  the  informer  ;  1  Leon.  119.  After  a  popular  action  brought  under  23 
Elix.  if  the  Attorney  General  enters  ulterius  non  vult  prosequi,  or  will  not  reply  to  the  de- 
fendant's special  plea,  the  informer  may  prosecute  for  his  part ;  Foster's  case,  11  Co.  Rep. 
56.  b. ;  2  Bulstr.  324  ;  1  Ro.  88.  S.  C. 

{  Where  a  statute  gives  a  penalty  to  be  forfeited  after  conviction,  one  who  has  judgment, 
against  him  on  demurrer  is  convicted  as  well  as  if  there  had  been  a  verdict  against  him ;  see 
Bex  v.  Doctor  Foster,  1  Ro.  89,  90.  In  an  action  for  a  penalty  by  a  common  informer,  no 
damages  are  recoverable ;  see  1  Roll.  Ab.574 ;  4  Burr.  2018.  2489  ;  and  where  the  jury,  by 
mistake,  give  damages  in  a  penal  action,  the  plaintiff  may  enter  a  remititur  of  the  damages 
en  the  record,  after  it  is  carried  by  writ  of  error  to  the  King's  Bench,  and  the  transcript 
may  be  made  conformable  thereto  ;  1  Marsh.  180. 
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the  action  is  qui  tarn,  and  the  acts  gives  the  moiety  of  the  penalty  to  the  king. 
The  Court  held  clearly  that. the  issue  was  misjoined $  and  said,  that  a  replead- 
er ought  to  be  awarded. 

XIII.  RELATIVE  TO  THE  COSTS,* 


XIV.  RELATIVE  TO  WRITS  OP  ERROR  ON,  [  299  ] 

Jaquss  y.  Cesas.  H.  T.  1669.  K.  B.  3  Saund.  97.  d.  Whellon  v.  Pbjestok. 

1  Keb.  828.  pi.  6.  contra. 
It  was  for  some  time  a  question  whether  a  writ  of  error  lay  in  the  Excbe-  A  writ  of 


lies  m 
ac- 


wnitton  v.  rreston,  l  vent.  49  ;  rams  case;  o  Mod.  Z3U  ;  Jtlartop.  v. 
Holt.  Ley,  82  ;  Sir  T.  Rayra.  275  ;  Scot  v.  Knapton  ;  but  it  now  is  holden, 
that  a  writ  of  error  does  lie  there  in  such  actions  ;  Doug.  353. 

ipC1I8lt£»  t     See  ante,  tits.  Bail  Bond ;  Contract ;  Liquidated  Damages, 

•  The  plaintiff  has  also  a  right  to  costs,  in  all  cases  where  a  certain  penalty  is  given  by 
statute  to  the  party  grieved  ;  Cro.  Car ;  560 ;  I  Roll  Abr.  574  ;  Skin.  363.  367  ;  Comb. 
224  ;  12  Mod.  46 ;  S.  C.  Carth.  230 ;  1  Salk.  206  ;  Comb.  449  ;  5  Mod.  255 ;  8.  C.  1  Ld. 
Raym.  172  ;  Willes,  440  ;  Say  Costs,  11 ;  7  T.  R.  267.  For  other  wise  the  remedy  might 
prove  inadequate  ;  but  the  statute  of  Gloucester  does  not  extend  to  popular  actions,  where 
the  whole,  or  part  of  a  penalty  is  given  by  statute  to  a  common  informer  ;  1  Roll  Abr.  574  ;  1 
Vent.  133  ;  Carth.  231  ;  1  Salk.  206  ;  Comb.  449  ;  5  Mod.  355  ;  1  Ld.  Raym.  172  ;  Caa. 
Or.  C.  P.  87 ;  Barnes,  124  ;  Cowp.  366 ;  1  H.  Blac.  10  ;  Bull.  N.  P.  333  ;  as,  upon  the 
5  Elii.  c.  4.  s.  3l.  for  exercising  a  trade  without  having  served  an  apprenticeship ;  or 
upon  the  statute  of  usury,  12  Anne,  stat.  2.  c.  16.  In  these  and  such  like  cases,  therefore* 
the  plaintiff  is  not  entitled  to  costs,  unless  they  are  expressly  given  him  by  the  statute  ;  but 
wherever  they  are  so  given,  he  is  of  course  entitled  to  them. 

t  With  respect  to  penalties,  there  appear  to  be  two  classes  of  cases ;  the  one  of  pen- 
alties in  bonds  conditioned  for  the  performence  of  one  or  more  acts,  and  where  the  obligee 
must  proceed  for  the  penalty ;  and  the  other,  of  penalties  contained  in  other  deeds  or  ag. 
reemeata,  where  the  party  is  at  liberty  either  to  proceed  for  the  penalty,  or  for  the  dam* 
ages  which  he  has  sustained  by  the  breach  of  the  stipulation.  In  the  case  of  a  bond  in  a 
penalty  conditioned  for  the  performance  of  one  or  more  acts,  if  there  be  a  breach  of  the 
condition,  the  only  proceeding  at  law  is  an  action  of  debt  for  the  penalty.  In  this  case, 
though  it  was  formerly  held  otherwise,  the  obligee  or  creditor,,  cannot  recover  beyond  the- 
extent  of  the  penalty,  though  the  real  damages  should  greatly  exceed  it ;  see  6  T.  R.  303 ; 
1  Saund.  58,  a;  though,  if  judgment  should  be  obtained  on  such  security,  such  judgment 
may  carry  interest  beyond  the  penalty  of  bond ;  see  1  East,  436.  On  this  ground,  in  an 
action  of  debt  on  a  bastardy  bond,  the  court  made  an  order,  that  on  payment  of  the  penal* 
ty  and  coats  all  porceedings  should  be  stayed ;  see  2  Bla.  Rep.  1190.  Nor  will  a  court  of 
equity  afford  relief  beyond  the  provisions  of  the  contract ;  and,  therefore,  a  court  of  equity 
will  not  assist  the  obligee  beyond  the  penalty,  though  the  principal  and  interest  greatly  ex- 
ceed it ;  see  cases  collected  in  Newland  on  Contracts,  330.  Where,  however,  the  debtor 
himself  seeks  relief,  he  will  be  compelled  to  pay  interest  exceeding  the .  penalty ;  see  3 
Atk.  517.  As,  Where  he  seeks  to  be  relived  against  an  elegit ;  and  even  though  the  debtor 
be  not  the  plaintiff  seeking  relief  against  the  legal  right  of  his  creditor,  yet  if  the  latter  has 
been  prevented  from  recovering  his  debt  by  vexatious  delay,  these  circumstances  might  con. 
stitnte  an  exception  to  the  general  rule,  and  be  a  reason  for  giving  relief  beyond  the  penalty  > 
see  Newland,  335.  At  common  law,  upon  breach  of  the  condition  of  a  bond,  the  penalty 
became  the  debt,  and  the  party,  though  ready  to  pay  the  just  debt,  might  be  taken  in  execntiom 
for  such  penalty,  and  the  party,  was  compellable  to  resort  to  a  court  of  equity  for  relief.  This 
gave  rise  to  the  stat.  8  &  9  W.  3.  c.  11.  s.  8.,  by  which  it  is  enacted,  that  in  an  action  on  a 
bond,  or  any  other  penal  sum,  in  case  of  a  judgment  by  default,  or  on  demurrer,  the  plain, 
tiff  shall  execute  an  inquiry,  in  order  to  ascertain  the  damages  really  sustained ;  and  in 
case  of  a  trial  of  any  issue  upon  the  pleadings  connected  with  such  bond,  the  plaintiff  shall 
not  issue  execution  for  more  damages  than  he  has  ascertained  to  be  due  by  the  finding  of 
such  jury ;  so  that  the  penalty  in  a  bond,  or  in  any  other  agreement,  is  by  this  statute  reduced 
merely  to  a  security,  and  is  no  longer  the  measure  of  damages  to  be  recovered.  Where 
there  are  several  acts  stipulated  to  be  performed  at  a  future  period,  the  judgment  is  to  stand 
as  a  security,  and  the  plaintiff  may,  from  time  to  time,  issue  a  scire  faeuu  to  recover  dama- 
ges for  any  fresh  breach,  together  with  the  costs  of  the  proceedings  by  fare  facias. 

The  second  class  of  penalties  is  that  which  is  frequently  inserted  in  deeds  and  agreements 
not  framed  as  bonds,  and  where  the  principal  object  of  the  contract  is  the  performance  or 
obeerrance  of  some  act,  and  the  penalty  is  only  in  the  nature  of  a  further  security  for  the 
due  preformanca  of  the  contract.    Although  the  statute  of  William*  which  we  have  just 
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Wilmy  v.  Thobnton.  T.  T.  1802.  K.  B.  2  East,  410. 
Per  Lord  EUenborough,  C.  J.    The  rule  is  dear  that,  for  stipulated  dam*, 
ges,  the  defendant  may  be  holden  to  bail,  but  not  for  a  penalty. 
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considered,  in  this  cue  also  precludes  a  party  from  recovering  more  damages  than  he  real- 
ly has  sustained,  yet  he  has  an  election  to  proceed  in  either  of  two  modes.  He  may  pro- 
ceed  upon  any  one  breach,  by  action,  for  the,  penalty  in  which  case  it  will  stand  as  a  security 
to  that  extent  for  future  breaches,  and  the  judgment  being  docqueted  will  bind  the  bond, 
and  be  entitled  to  a  preference  in  the  administration  of  assets,  in  case  of  the  death  of  the 
contracting  party.  But  if  it  be  probable  that  the  damages  really  sustained  will  exceed  the 
penalty,  either  in  respect  of  the  breach  already  committed  or  from  breaches  that  may  in  fu- 
ture happen,  the  better  course  is  to  waive  the  penalty,  and  proceed  for  the  recovery  of 
damages ;  in  which  case  damages  beyond  the  penalty  may  be  recovered,  either  in  one  action, 
or  in  successive  actions,  for  repeated  breaches ;  see  13  East,  343 ;  Holt.  C.  N.  P.  46.  1 
Campb.  78.  In  cases  of  this  nature  the  plaintiff  has  his  election  to  bring  an  action  for  the 
damages,  or  debt  for  the  penalty  ;  if  he  bring  debt  for  the  penalty  he  cannot  afterwards  re- 
sort to*  the  covenant ;  but  if  he  bring  an  action  for  damages  for  breach  of  the  contract,  he 
may  recover  more  than  the  penalty. 

As  to  the  distinction  between  liquidated  damages  and  a  penalty,  see  ante,  vol.  xii.  p.  361. 
n.  An  agreement,  not  under  seal,  for  the  lease  of  a  public  house,  contained  a  clause,  that 
the  party  neglecting  to  comply  with  his  part  of  the  agreement  should  pay  the  sum  of  1901. 
mutually  agreed  upon,  the  damages  to  be  asertained  and  fixed  on  breach  thereof.  Held, 
that  the  party  making  a  default  was  not  liable  beyond  the  damages  actually  sustained ; 
Randal  v.  Everest,  1  M.  it  M.  41 ;  Abbott,  S.  C.  9  C.  A.  P.  577. 

In  an  agreement  for  the  sale  of  a  public  house,  it  was  stipulated  that  the  seller  should  not 
be  concerned  in  carrying  on  the  business  of  a  publican  within  a  mile  from  the  honae  he 
had  sold,  under  the  penal  sum  of  5002.,  the  same  to  be  recovered  as  and  for  the  liquidated 
damages.  The  seller  nevertheless  opened  a  public-house  three  quarters  of  a  mile  from  his 
former  premises.  Though  the  plaintiff  offered  no  evidence  of  actual  damage,  and  defen- 
dant's witnesses  stated  that  plaintiff  had  spoken  of  the  injury  as  inconsiderable,  it  wma  held 
that  the  whole  sum  was  recoverable  as  stipulated  damages,  but  the  jury  were  to  state  what 
was  the  actual  damages ;  the  jury  found  for  the  whole  sum,  and  the  Court  of  common  Pleas 
refused  to  grant  a  new  trial ;  Crisdee  v.  Bolton,  3  C.  &  P.  240. 

In  all  articles  guarded  by  penalties,  there  are  two  remedies  to  be  pursued  at  the  option 
of  the  party  injured ;  he  may,  as  often  as  the  articles  are  broken,  have  totse*  jumtmty  an 
equitable  relief  upon  the  footing  of  the  articles  themselves  for  a  partial  breach  of  contract ; 
or  he  may  take  the  penalty,  that  is  to  say,  where  there  is  a  penalty  and  covenant  in  the  same 
deed  the  party  has  his  election,  either  to  bring  debt  for  penalty,  or  an  action  on  the  cove- 
nant  for  damages.  In  the  former  case,  the  contract  is  rescinded,  and  the  penalty  becomes 
the  debt  in  law,  subject  of  course  to  relief  in  equity,  and  to  the  restrictions  by  the  mode  of 
proceeding  under  the  8th  &.  9th  W.  3  in  a  court  of  law ;  and  if  the  penalty  be  paid  accord- 
ing to  the  stipulation  of  the  articles,  or  be  recovered  as  the  debt  in  law,  the  party  cannot  re. 
sort  back  to  his  covenant  or  action  for  the  breach  of  the  contract ;  but  he  may  elect  to  bring 
his  action  on  the  contract,  and,  according  to  the  nature  of  the  case,  may  recover  even  be- 
yond the  amount  of  penalty  in  damages ;  see  1  Holt.  N.  P.  R.  44 ;  Winter  v.  Trimmer,  1  Bla. 
Rep.  395 ;  Harrison  v.  Wright,  13  East.  343. 

*  With  regard  to  the  performance  of  a  contract,  it  is  obvious  that  the  agreement  must  be 
executed  according  to  its  legal  construction ;  we  have,  however,  already  considered  the 
rules  of  interpretation  applicable  to  contracts ;  see  aisle,  tit.  Contract.  It  is  also  a  rule,  that 
the  person  to  be  discharged  is  bound  to  do  the  act  which  is  to  discharge  him  :  see  Co.  lift. 
211.  a.  910.  b.  330 ;  Bac.  Abr.  Conditions ;  firo.  Conditions,  174 ;  3  Leon.  360.  As,  if  the 
creditors  of  an  insolvent  agree  to  receive  a  composition  on  their  respective  debts,  to  be  se- 
cured by  bills  of  exchange,  it  is  incumbent  on  the  insolvent  to  tender  such  bills  to  the  cre- 
ditors, audit  is  not  necessary  for  the  letter  to  demand  them;  9  M.  cfc  S.  130;  see  swfe,  tit. 
Composition  with  Creditors.  And  if  a  party  has  to  pay  a  sum  of  money,  a  mere  readiness 
to  do  so  is  insufficient ;  he  is  bound  to  go  to  the  party  entitled  to  receive  it,  and  pay  or  ten- 
der the  money,  in  order  to  exonerate  himself  from  liability ;  see  Co.  Litt.  sect.  340 ;  3  Moore, 
976 ;  9  M.  ft  8. 133.  And  the  acceptor  of  a  bill  is  liable  thereon,  even  to  a  distant  indor- 
see, although  the  bill  wsb  not  presented  for  payment  before  action  brought,  it  being  legally 
incumbent  upon  the  former  to  pay  it  without  any  presentment ;  see  Chitty,  Bills,  6th  Ed. 
349 ;  4  B.  &  C.  487 ;  1R.&M.  315.  The  effect  of  the  performance  of  a  contract  being 
prohibited  by  a  subsequent  act  of  parliament  has  been  already  noticed ;  see  aula,  tit.  Cove- 
nant. It  may  here  be  added,  that,  when  the  law  casts  a  duty  on  a  party,  the  performance 
H  shall  be  excused,  if  it  be  rendered  impossible  by  the  aot  of  God ;  but  where  a  party  by  hif 
•wa  contract  engages  to  do  an  act,  it  is  deemed  to  be  his  own  mult  and  folly  that  be  did  not 
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I.  DEFINITION  CfF,  p.  303. 

II.  WHO  MAY  BE  GUILTY  OP,  p.  303. 
III.  AT  COMMON  LAW. 

(A)    OF  THE  REQUISITES  TO  CONSTITUTE. 

(a)  The  oath  or  affirmation  must  be  false,  p.  304.  (b)  And  taken  in  a  ju- 
dicial proceeding,  p.  305.  (c)  Before  competent  authority,  p.  307.  (d)  Ab- 
solutely, deliberately,  and  intentionally,  p-  308.  (e)  And  be  material  to  the 
matter  in  question,  p.  309. 

(B)  Of  thb  indictment. 

(a)  Who  may  be  joined,  p.  310.  (*)  Venue,  p.  310.  (c)  Time,  p.  311. 
(<Z)  Inducement,  p.  312.  (e)  Statement  of  the  oath,  p.  316.  (/)  Statement 
of  the  matter  sworn  to*  p.  316.  (g)  Statement  that  the  defendant  swore  false* 
*>,  p.  317.  (A)  Statement  of  the  authority  before  whom  taken,  p.  318.  (i) 
Statement  of  the  innuendoes,  p.  318.  (j)  Of  the  conclusion,  p.  320.  (i) 
Of  the  quashing  of,  p«  320. 

(C)  Of  the  plea,  p.  321. 

(D)  —  evidence. 

(a)  Of  the  oath  as  laid,  p.  321.     (6)  Of  the  matter  sworn  to,  p.   322.     (c)    ,  ' 

Of  thefputherUy  to  administer,  p.  322.     (d)  That  defendants  swore  in  sub- 

thereby  expressly  provide  against  contingencies,  and  exempt  himself  from  responsibility  in 
certain  events ;  and  in  such  case  therefore,  that  is,  in  the  instance  of  an  absolute  and  gene. 
rml  contract,  the  performance  is  not  excused  by  an  inevitable  accident  or  other  contingency, 
although  not  foreseen  by,  or  within  the  control  of,  the  party ;  Aleyn,  R.  27.  cited  by  Law, 
rence,  JM  in  8  T.  R.  267 ;  1  Com.  Dig.  Action  upon  case  upon  assumpsit  (G)  ;6T.  R.  650 ; 
8  T.  R.  259 ;  SM<sS, 267.  As  to  a  bond  with  condition,  the  performance  whereof  after. 
wards  becomes  impossible  by  act  of  God ;  see  mnU,  tit.  Condition ;  Co,  Lit.  206 ;  Com.  Dig. 
Condition,  (D.  1.)  L.  13;  2  Bla.  Com.  340. 

It  is  also  a  general  rule,  that  an  entire  contract  cannot  be  apportioned ;  and,  if  a  party 
undertake  to  complete  a  certain  act  before  his  claim  to  remuneration  is  to  accrue,  he  cannot 
recover  for  a  partial  performance,  although  the  completion  was  prevented  by  accident,  as 
fire,  4Vc. ;  6  T.  R.  320 ;  2  East,  145 ;  8  Id.  320 ;  3  Chit.  Com.  Law,  129,  130 ;  unleas  the  de- 
fendant disaffirm  the  entirety  of  the  contract,  by  receiving  a  partial  benefit.  Whether  one 
promise  be  the  consideration  of  another,  or  whether  the  performance,  and  not  I  he  mere  pro* 
mise,  be  the  consideration,  must  be  gathered  from,  and  depends  entirely  upon,  the  words  and 
nature  of  the  agreement  and  intention  of  the  parries ;  8  T,  R.  373.  To  ascertain  this  in  ten, 
tion,  and  point  out  when  performance  or  excuse  of  performance  by  the  plaintiff  should  be 
averred  in  the  declaration,  and  proved  &t  the  trial,  certain  rules  have  been  collected  by  vari- 
ous authors,  to  whose  works  the  reader  is  referred ;  1  Saund.  R.  by  Williams,  320,  note  (4) ; 
1  Chit,  on  PI.  4th  Edit-  280.  299,  &c. ;  Tidd.  Pr.  8th  Edit.  440.  445 ;  Selw.  N.  P.  5th  Edit. 
107 ;  and  6th.  Edit.  108 ;  Lawes  on  PI.  Ch.  5,  6.  In  the  case  of  a  condition  precedent,  that 
is,  an  act  to  be  performed  by  the  plaintiff  before  the  defendant's  liability  ia  to  accrue  under 
his  contract,  the  plaintiff  must  sver  in  his  declaration,  and  prove,  either  his  performance  of 
such  condition  precedent,  or  an  offer  to  perform  it,  which  the  defendant  rejected,  or  his 
readiness  to  fulfil  the  condition,  until  the  defendant  discharged  him,  the  plaintiff,  from  bo  do, 
ing,  or  prevented  the  execution  of  the  matter  to  be  performed  by  him.  The  same  rule  holds 
in  a  case  of  a  concurrent  consideration,  that  is,  where  the  acts  to  be  done  by  each  party  are 
to  occur  at  the  same  period,  and  neither  party  is  bound  to  fulfil  his  part  of  the  agreement, 
until  or  unless  the  other  party  complete  his  portion  thereof.  The  law  considers  an  offer  to 
perform,  and  a  discharge  or  hindrance  of  performance  by  the  opposite  party  equivalent  to  per- 
formances ;  1  T.  R.  636;  8  East,  443 ;  1  Wils,  115.  And  if  a  party  entitled  under  a  contract 
to  receive  a  profit  from  another  by  his  own  acts,  so  confounds  the  measure  of  that  which  he 
was  to.  receive,  that  it  can  no  longer  be  ascertained,  he  vacates  his  whole  claim.  A  agreed 
te>  find  sufficient  coal  for  Q.'s  engine  to  draw  water  from  A'smine,  and  B.'s  little  coal  mine, 
as  they  then  stood,  B.  sunk  to  a  lower  seam,  in  draining  which,  be  drained  the  other  two 
•earns,  hut  consumed  for  his  engine  more  coal  than  before.  It  was  held  that  A.  was  no 
longer  bound  to  furnish  any  coal,  because  8.  had  destroyed  the  measure  of  sufficiency  ;  see 
$  Taunt.  150.  It  seems,  however,  that  the  performance  of  a  condition  on  which  a  duty  at- 
taches, is  not  excused,  where  the  prevention  arises  from  a  mere  stranger ;  as,  where  it  ap. 
peered  that,  by  the  proposals  of  the  Phmnix  Company,  it  was  stipulated  that  persons  insured 
should  give  notice  of  the  loss  forthwith,  deliver  in  an  account,  and  procure  a  certificate  of 
the  minister,  churchwardens,  and  some  reputable  householders  of  the  parish,  importing  that 
they  knew  the  character,  etc.  of  the  assured,  and  believe  that  he  really  and  bqna  fids  sue, 
tsjined  the  loss;  it  was  decided  that,  although  the  minister,  etc.,  without  any  reason,  refu- 
sed to  sign  the  certificate,  the  assured  could  not  recover  without  \j ;  see  6  T»  R.  710. 
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stance  and  effect,  p.  322.     (e)  Identity,  p.  323,    (J)  Of  the  Nisi  Prius  r+ 
cord,  p.  324. 

W\   OF  THE  WITNESSES,  p.  324. 

^\    TRIAL,  p.  326, 

'G)  ■    PTDNlSHBfBNT,  p.  326. 

[  303  ]       IV.  BY  STATUTE. 

(A)  In  geiucbal. 

(a)  Of  the  offence,  p.  326.     (6)  Of  the  indictment,  p.  327.     (c)  Of  lis 
evidence,  p.  328.     (d)  Of  punishment  and  costs,  p.  328. 

(B)  In  particular. 

(a)  As  to  annuities.  See.  48  Geo.  3.  c.  142;  52  Geo.  3.  c.  129.  (b) 
As  to  bankrupts.  See  6  Geo.  4.  c.  16.  (c)  As  to  courts  martiaL  See  22 
Geo.  2.  c.  33.  (d)  As  to  excise  and  customs.  See  43  Geo.  3.  c.  94 ;  66 
Geo.  3.  c.  103  ;  55  Geo.  3.  c.  1 13 ;  6  Geo.  4.  c.  106.  (e)  As  to  exchequer 
bills.  See  51  Geo.  3.  c.  15.  (J)  As  to  insolvent  debtors.  See  7  Geo.  4. 
c  57.  (g)  As  to  Irish  courts.  See  5  Geo.  3*  c.  157.  (A)  As  to  mutinff 
acts.  See  6  Geo.  4.  c.  5.  (»)  As  to  naval  stores.  See  39  &  40  Geo.  3. 
c.  87.  (j)  As  to  passengers  to  foreign  settlements.  See  48  Geo.  3.  c.  56. 
(k)  As  to  pilots.  See  48  Geo.  3.  c.  104.  (/)  As  to  prize  money.  See  1 
&,  2  Geo.  4.  c.  61.  (m)  As  to  quarantine.  See  6  Geo.  4.  c.  78.  (•)  As 
to  slave  trade.  See  5  Geo.  4.  c.  113.  (o)  As  to  stamp  duties.  See  55 
Geo  .3.  c.  1 84.  (p)  As  to  mils  and  letters  of  seamen.  See  55  Geo.  3.  c.  60. 
V.  OF  SUBORNATION  OF. 
A)  Of  the  offence,  p.  329. 
'Bj         ,         indictment,  p.  329. 

Cj evidence,  p.  330. 

D)  publishment,  p.  330. 
VL  EFFECT  OF  CONVICTION  OF,  p.  333. 

I.  DEFINITION  OF.* 


[  304  J  H.  WHO  MAY  BE  GUILTY  OF.t 

III.  AT  COMMON  LAW. 
(A)  Of  tue  requisites  to  constitute. 
—         .  (a)  The  oath  or  afirmationl  must  be  false. 

uiktn°ma8t  *•  Rex  v-  Aylett.  M.  T.  1785.  K.  B.  1  T.   R.  69. 

be  false.§         Per  Lord  Mansfield,  C.  J.    The  oath  taken  must  be  false. 

*  Perjury  is  a  crime  committed  when  a  lawful  oath  is  administered  in  some  judicial  pro- 
ceeding  to  a  person  who  swears  wilfully  and  falsely  in  a  matter  material  to  the  issue  or  point 
in  question. 

tAll  persons  except  idiots,  lunatics,  and  other  persons  who  labour  under  similar  disabilities, 
may  be  guilty  of  tljis  offence  ;  hence  an  infant  may ;  see  Sid.  253 ;  3  Bac.  Ab.  573. 

X  By  9  Geo.  4.  c.  15.  it  is  enacted,  that  a  Quaker  or  Moravian,  required  to  give  evidence 
in  criminal  cases,  may,  instead  of  taking  an  oath  in  the  usual  form,  be  permitted  to  make  a 
solemn  affirmation  or  declaration  in  these  words  : — *'I,  A.  B.,  solemnly,  sincerely,  and  truly, 
declare  and  affirm,"  which  has  the  same  force  and  effect  in  all  courts  of  justice  and  other 
places,  where,  bylaw,  an  oath  is  required,  as  if  such  Quaker  or  Moravian  had  taken  an  oath 
in  the  usual  form.  And  if  any  person,  making  affirmation  or  declaration,  shall  be  convicted 
of  having  wilfully,  falsely,  and  corruptly  affirmed  or  declared  any  matter  or  thing,  which,  if 
the  same  had  been  sworn  in  the  usual  form,  would  have  amounted  to  wilful  and  corrupt  per* 
jury,  every  such  offender  shall  be  subject  to  the  same  pains,  penalties,  and  forfeitures,  to  which 
persons  convicted  of  wilful  and  corrupt  perjury  are  subject. 

§  By  this  it  is  intended  that  the  party  must  believe  that  what  he  is  swearing  is  fictitious : 
for  it,  intending  to  deceive,  he  asserts  that  which  may  happen  to  be  true,  without  any  know, 
ledge  of  the  fact,  he  is  equally  criminal,  and  the  accidental  truth  of  his  evidence  will  not  ex- 
cuse him ;  3  Inst.  166 ;  Hawk.  b.  1.  c.  69.  s.  6. 

It  should  be  observed,  that  a  man  may  be  as  much  perjured  by  an  oath  taken  by  him  on 
his  own  cause,  either  in  an  answer  in  Chancery,  or  in  answer  to  interrogatories  concerning  • 
contempt,  or  in  an  affidavit,  &c.,  as  by  an  oath  taken  by  him  as  a  witness  in  the  cause  of  an- 
other person ;  see  1  Hawk.  P.  C.  c.  69.  s.  5 ;  5  Bac.  Abr.  Peajury  (A).  But  the  oath  most 
•       be  taken  by  a  person  sworn  to  depose  the  truth ;  and  a  false  verdict  does  not  come  andex  tss 
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2.  Ombally  v.  Newell.  M.  T.  1809.  K.  B.  8  East,  364. 
On  an  affidavit  of  debt  made  by  the  plaintiff  residing  in  a   foreign  country  And  it  it  in. 
before  a  foreign  magistrate,  whose  signature  to  the  jurat,  and  his  authority  iu^ctab£e» 
that  country  to  administer  oath*,  and  take  affidavits,  were  verified  by  a  proper  p^fhable 
affidavit  in  this  country,  it  was  holden  that  any  person  making  or  knowingly  as  perjury, 
using  any  false  affidavit,  taken  abroad,  though  perjury  could  not  be  assigned  on 
it  here,  in  order  to  mislead  our  courts  of  justice,  is  punishable  by  indictment  as 
for  a  misdemeanor ;  and, 

Lord  Ellenborougk,  C.  J.9  said,  that  he  had  not  the  least  doubt  that  any 
person  making  use  of  a  false  instrument  in  order  to  prevent  the  course  of  jus-    [  305  ] 
tice  was  guilty  of  an  offence  punishable  by  indictment. 

(b)  And  taken  in  a  judicial  proceeding, 
U  Rex  v.  Aylbtt  M.  t.  1785.  K.  B.  1  T.  il  69.  The  pro. 

Per  Lord  Mansfield,  C.  J.     The  oath  must  bo  taken  in  a  judicial  proceed-  ceeding 

^^*  —  judicial  s* 

2.  Rex  v.  Cxosslby.  T.  T.  1797.   K,  B.  7  T.  R.  315.  J 

Perjury  was   assigned  upon   an  affidavit  of  an  attorney   of  the  Court  of  Though  the 
King's  Bench,  made  in  answer  to  a  charge  exhibited  against  him  in  a  sum-  proceedings 
mary  way,  for  having  in  his  possession  blank  pieces  of  paper,   with  affidavit  °eednot 
stamps,  and  the  signatures  of  a  Master  extraordinary  in  Chancery,  and  an-  mad6  UM 
other  person  at  the  bottom  of  the  papers ;  an  objection   was  taken  in  arrest  0f. 
of  judgment,  that  the  indictment  did  not  show  that  the  affidavit  of  the  defen- 
dant was  mad«  in  any  legal  proceeding.     It  was  urged  that  the  Court  had 
no  right  to  call  on  the  defendant  summarily  to  answer  any  complaint  against 
him,  merely   because  he  was  an  attorney,  unless  in  a  case  touching  the  de- 
fendant's office  as  an  attorney  in  his  conduct  towards  some  of  the  suitors  of  r  ^06  1 
the  Court,  or  for  a  breach  or  contempt  of  some  rule  or  order  of  the  Court, 
or  for  some  matter  touching  the  proceedings  or  process  of  the  Court,  none  of 

notion  of  perjury,  because  the  jurors  do  not  swear  to  depose  the  truth,  but  only  to  judge  of  the 
depositions  of  others. 

A  further  point  of  general  application  may  be  mentioned,  namely,  that  it  appears  not  to  be 
iaiportant  whether  the  false  oath  were  credited  or  not,  or  whether  the  party  in  whose  preju- 
dice it  was  taken  were  in  the  event  any  ways  damaged  by  it;  for  the  prosecution  is  not 
grounded  on  the  damage  of  the  party,  but  on  the  abuse  of  public  justice  ;  see  1  Hawk.  P.  C. 
c  69.  s.  9. 

*  It  is  however,  agreed  that  all  oaths  which  are  taken  before  these  who  are  in  any  way 
entrusted  with  the  administration  of  justice,  in  respect  of  any  matter,  regularly  before  them, 
are  perjuries,  Hawk.  b.  1.  c.  69.  s.$f  and,  .therefore,  it  is  indictable*  not  only  to  swear  falsely 
in  a  court  of  record,  but  also  in  any  ecclesiastical  court  Cro.  Eliz.  609  ;  and  any  other  lawful 
court,  whether  it  be  of  record  or  otherwise  ;  Hawk.  b.  1.  c.  69.  s.  3.  So,  a  false  oath  subjects 
the  offender  to  all  the  penalties  of  perjury,  though  it  be  taken  in  a  etage  of  the  proceedings 
when  it  does  not  influence  the  final  judgment,  but  only  affects  some  intermediate  step  to  be 
taken;  thus,  if  a  man  offering  to  bail  another  swears  his  property  to  be  greater  than  it  is,  in 
order  to  be  received  as  a  surety,  Cro.  Car.  146 ;  or  if  he  swenrs  faisely  before  a  magistrate  to 
compel  another  to  find  sureties  for  the  peace,  Hawk.  b.  1.  c.  69.  s.  3 ;  1  Camp.  404 ;  or  where 
a  person  forswears  himself  before  commissioners  appointed  by  the  king  te  enquire  of  forfeit, 
ares  of  estates,  &c,  whereby  he  renders  thetn  liable  to  be  seized  by  exchequer  process,  Noy. 
100;  or  before  persons  appointed  by  the  king-to  enquire  of  defective  titles  in  order  to  remedy 
them  by  his  patent,  he  is  guilty  of  an  indictable  offence,  though  in  the  latter  case  rather  as  a 
misdemeanour  abasing  the  purposes  of  the  crown,  than  as  a  regular  and  legal  perjury ;  Hob. 
62.  It  is  also  perjury  to  swear  falsely  before  a  sheriff  on  a  writ  of  inquiry  for  assessment  of 
damages.  Hawk.  b.  1.  c.  69.  s.  3 ;  in  an  affidavit  to  hold  to  bail,  Peake,  N.  P.  112 ;  in  taking 
the  oath  as  a  voter  at  en  election,  6  East,  323  ;  2  Cttmpb.  135 ;  2  Smith,  526 ;  and  before  a 
committee  of  the  House  of  Commons,  who  are  invested  with  the  power  of  administering 
oaths  to  the  witnesses  before  them  by  10  Geo.  3.  c.  16.  s.  18.  Hut  no  oath  made  in  a  mere 
private  concern,  however  malicious  or  wilful,  as  on  entering  into  a  contract,  is  an  indictable 
offence,  but  can  only  be  redressed  in  an  action  for  the  individual  injury ;  nor  can  any  crim- 
inal proceeding  be  maintained  for  the  violation  of  an  oath  taken,  however  solemnly,  to  perform 
any  duties  in  future,  though  the  offence  will  be  highly  aggravated  by  the  breach  of  an  obliga- 
tion so  sacred ;  3  Inst.  166.  Neither  can  any  prosecution  be  supported  for  perjury  in  a  Vol. 
notary  affidavit  taken  eztnujudicially  before  a  magistrate,  4  Blac.  Com.  137 ;  and  even  where 
an  oath  is  required  by  act  of  parliament  in  an  extra-judicial  proceeding,  the  breach  of  that 
obligation  does  sot  seem  to  amount  to  perjury,  unless  the  statute  contain  an  express  provision 
to  mat  effect ;  4  Bla.  Com.  137 ;  Christian's  Edit.  5 ;  and  it  has  been  doubted  whether  an  in- 
dictment  lies  for  perjury  on  a  deposition  taken  <U  bent  esse  /  1  P.  W.  568. 
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which  were  stated ;  or,  if  the  paper  found  in  the  defendant's  custody  could 
have*  been  the  object  of  a  summary  inquiring,  not  having  been  used  or  attempted 
so  to  be,  nor  having  a  proper  stamp,  it  could  only  have  been  in  the  Court  of 
Chancery,  where  the  paper  could  have  been  used,  if  at  all,  and  not  in  the  Court 
of  King's  Bench;  wherefore  all  the  proceedings  respecting  it  were  coram  mom 
jurtice,  and  could  not  be  the  subject  of  an  indictment  for  perjury.  But  this 
objection  was  afterwards  abandoned. 

3  Rex  v.  Thoms.  E,  T.  1761.  K.  B.  1  Leach,  C.  L.  60. 
And  it  is  in*  Indictment  against  the  prisoner  for  perjury.  No  evidence  was  given  of  the' 
vwear  false-  '^entity  °^ tne  person  who  swore  the  answer,  nor  was  it  proved  that  any  person 
]y  in  a  court  «t  all  had  sworn  it,  but  the  name  subscribed  to  the  answer  was  proved  to  be 
if  equity;  the  hand  writing  of  the  defendant ;  and  Master  Bennett  proved  that  the  jurat 
was  subscribed  by  him,  but  he  had  no  recollection  of  the  person  of  the  de- 
fendant. 

Per  Cur.  The  name  subscribed  to  the  answer  was  proved  to  be  the  hand 
writing  of  the  defendant,  and  it  was  proved  that  the  jurat  was  subscribed  by 
the  Master  as  being  sworn  before  him  ;  this  is  sufficient  proof  that  the  defend- 
ant is  the  same  person,  and  that  he  actually  swore  the  answer  he  subscribed. 
The  order  of  the  Court  of  Chancery,  that  all  defendants  shall  sign  their  an- 
swers, was  intended  to  facilitate  the  proof  of  perjury  ;  and  a  jurat  attested  by 
the  proper  person  before  whom  the  oath  ought  to  be  taken  is  sufficient  proof 
of  its  being  actually  sworn  by  the  person  whose  name  is  signed  ;  at  least  so 
,  far  as  to  put  it  upon  him  to  give  some  probable  evidence  that  he  was  persona- 

ted ;  as  it  would  otherwise  be  difficult,  and  perhaps m possible,  to  convict  any 
*"   one  of  perjury  committed  in  an  answer  to  a  bill  in  Chancery. 

4.  Rex  v.  Alexander.  Jan.  Sees.  1767.  Old.  Bailey.  1  Leach,  C.  L.  68. 

Though  it        j,  a.,  a  negro  servant,  belonging  to  the  Duke  de  Nivernois,  was  indicted 

attaned  ^or  w,^u^  ana<  corrupt  perjury,  *n  falsely  swearing  in  Doctors*  Commons,  that 

whether  a    C*  N«,  the  daughter  of  R.  N.,  of  Mary-le-bone,  was  of  the  age  of  twenty-one 

false  oath     years  and  upwards  ;  whereas,  in  truth  and  in  fact,  she  was  only  of  the  age  of 

taken  in      sixteen.     It  appeared  in  evidence  that  the  prisoner,  being  left  in  England  on 

Doctor's      £R6  departure  0f  the  duke,  his  master,  had  procured  recommendation  to  R.  N., 

for  the  pur-  ana>  was  admitted  into  his  house  in  the  character  of  a  preceptor,  to  teach  his 

pose  of  oh.  daughter  the  French  language,  &c,  of  which  the  prisoner  was  perfect  roaster. 

taining  a  s  Taking  advantage  of  the  opportunities  which  this  employment  afforded  him, 

marriage  li.  ne  obtained  C.  N.'s  consent  to  marry  him.     In  order  to  warrant  a  clergyman 

amounts  to  *°  Per^orm  tne  service,  be  obtained  a  license  by  means  of  the  false  oath  for 

perjury;       which  he  was  now  indicted,  and  in  consequence  of  which  the  parties  were 

[  307  ]    married.     The  jury  found  the  prisoner  guilty,  but  the  case  was  reserved  for 

the  opinion  of  the  twelve  judges.     The  question  was  agitated  several  timet, 

but  the  prisoner  dying  in  Newgate,  the  result  of  their  lordships1  deliberations 

was  never  publicly  communicated. 

And  the  5.  Rex  v.  Woodman.  Sept.  Sess.  1768.  K.  B.   1  Leach,  C.  L.  64.  n. 

•ame  doubt     Indictment  for  perjury  in  an  affidavit  in  Doctors'  Commons,  in  order  to  ob- 

umedtaan.  to*n  a  l'cense  to  mRrry  one  C.  H.,  spinster,  to  which  he  knew  no  lawful  impedi- 

•ther  ease,  ment ;  whereas,  in  truth  and  in  fact,  he  knew  she  was  the  wife  of  £•  S.    But 

the  opinion  of  the  judges  was  not  publicly  communicated. 
It  has,  how.  6.  Rex  v.  Fobster.  E.  T.  1821.  1  Russ.  &  Ry.  459. 

2UI'  'Sit  V^ne  ""Kctment  stated  that  the  prisoner,  wishing  to  proeure  a  marriage  De- 
mise oath  tween  himself  and  A.  B.,  went  before  a  surrogate,  and  was  sworn  to  an  affida- 
taken  before  vit  in  writing,  that  the  said  A.  B.  had  been  residing  four  weeks  in  the  parish 
a  surrogate  of  S.,  whereas  she  had  not ;  and  so  he  had  committed  perjury  ;  and  the  indict* 
with  a  view  moot  na(j  ft]}  ap|  allegations  of  an  indictment  for  perjury.  But  a  case  being 
^aae'ie not reS€rve<^  uPon  the  question  whether  on*  such  an  affidavit  the  party  could  be 
perjury.9  prosecuted  for  perjury  ;  and  if  not,  whether  upon  this  indictment  any  offence 
was  charged,  the  judges  were  unanimous  that,  upon  an  oath  before  a  surrogate, 

*  And,  ae  a  suit  will  be  abated  by  the  death  of  a  eo.plaintuT*  unless  the  death  be  suggest. 
od  according  to  the  stat  6  &  9  W.  3.  e,  3.  a.  6.  it  has  been  ruled  that,  if  a  co-plaintiff 
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perjury  could  not  be  assigned  ;  and  that,  as  this  indictment  did  not  charge  that 
the  defendant  took  the  oath  to  procure  a  license,  or  that  he  did  procure  one,  no 
punishment  could  be  inflicted  ;  and  be  was  therefore  pardoned. 

(c)  Before  competent  authority. 
1.  Rex  v.  AVlett.  M.  T.  1786.  K.  B.   I  T.  R.  69. 
Per  Lard  Mansfield,  C.  J.    The  oath  must  be  taken  in  a  general  proceeding  Tha  anther, 
before  a  competent  jurisdiction*   „  mu8t  *• 

2.  Rbx  ▼.  Tnmr.  1813.  N.  P.  3  Campb.  432.  ©ompetaair* 

On  an  indictment  for  perjury,  in  an  answer  to  an  allegation  exhibited  before    r  309  1 
a  surrogate,  ^  And  not 

Lord  EUenborough,  C.  •/.,  held  it  to  be  prima  fcuAey  sufficient  to  prove  that  merely  col. 
be  has  generally  acted  in  that  capacity.  ourable ; 

3.   Barton  v.  Govch.  T.  T.  1706.  K.  B.  3  Salk.  269. 
It  was  resolved  that  a  false  oath  formerly  taken  in  the  Court  of  Requests,  in  Hence  mn 
a  matter  concerning  lands,  was  not  indictable,  because  that  Court  had  no  juris-  oalh  takan 
diction  in  such  cases.  "J.  £e  Court 

la  a  matter  concerning  lands,  is  not  indictable,  the  Court  having  no  jurisdiction.  eques  s 

(d  )  Absolutely,  deliberately,  and  intentionally. 
1.  Rsx  y.  Pkdlet.  T.  T.  1784.  K.  B.  1  Leach,  C.  L.  325. 
Lord  Mansfield.     It  is  certainly  true  that  a  man  may  be  indicted  for  perjury  A  mtn 
io  swearing  that  he  believes  a  fact  to  be  true  which  he  knew  to  be  false.  thaUie 

believes  a  fact  to  be  true,  is  perjury ;  t 

2.  Anon.  M.  T.  1780.  C.  P.  Cited  2  Russ.  C.  &  M.  518.  2nd  Edit. 
The  question,  whether  a  man  may  be  indicted  for  perjury  in  swearing  that  As  the  ward 
be  believes  a  fact  to  be  true  which  he  must  know  to  be  false,  being  agitated, "belief 
all  the  judges  were  unanimous  that  "belief  "  was  to  be  considered  as  an  abso-  deemed  an 
lute  term,  and  that  an  indictment  might  be  supported  upon  such  a  statement     absolute 

3.  Rex  v.  Csjbspino,  1795.  N.  P.  1  Esp.  280.  term. 

Per  Lord  Kenyan,  C.  J.     Perjury  cannot  be  assigned  upon  an  assertion,  the  But  the 
correctness  of  which  depends  on  the  construction  of  a  deed.  swearing 

the  legal  operation  of  a  deed,  is  not  indictable.  falsely  as  to 

(e)  And  material  to  the  matter  in  question.  r  _Q  ^ 

1.  Rex  v.  Griepe.  M.  T.  1696.  K.  B.  1  Ld.  Raym.  256.  I  Joy  J 

An  information  was  exibited  against  the  defendant  for  false  and  corrupt  per- The  matter 
jury  at  common  law.     And  the  information  shows  that  there  was  a  suit  in  re-  sworn  to 
pterin  in  C  B.  between  Richards  plaintiff,  and  Comford,  defendant ;  and  that,  must  be  ma. 
upon  the  trial  at  the  bar  of  the  Common  Pleas,  the  plaintiff  produced  in  evi-  ^P*1'  £or  if 
dence  indentures  of  lease  and  release,  bearing  date  15th  and  16th  of  July,  1681,  importance 

fie  after  issue  joined,  a  trial  without  such  suggestion  on  the  record  would  be  extra-judicial, 
and  that  no  perjury  could  be  assigned  upon  any  false  evidence  gi?en  at  such  trial ;  see  Rex 
▼.  Cohen,  1  Stark.  R.  511. 

•  The  person  by  whom  the  oath  is  administered  must  have  competent  authority  to  receive 
k.  And,  therefore,  no  false  swearing  before  individuals  acting  merely  in  a  private  capacity, 
or  before  officers  who  have  no  legal  jurisdiction  to  administer  the  particular  oath  in  question, 
will  amount  to  the  offence  of  perjury  ;  3  Inst.  166  ;  Cro.  C.  C.  7th  Edit.  626. 

It  seems,  indeed,  that  he  who  administers  an  oath  without  warrant  of  law  is  punishable, 
though  he  may  happen  to  be  a  magistrate  ;  see  4  Bla.  Com.  137 ;  Wood's  Inst.  433. 

But  a  false  oath  taken  before  persons  who,  being  originally  commissioned  to  examine  wit- 
aesses,  happen  to  proceed  after  the  demise  of  the  king  from  whom  their  commission  pro* 
eeeded,  and  before  they  had  notice  of  the  fact,  may,  h  is -said,  be  indicted  for  perjury;  Cro. 
Car.  97,  91,  99.  sed  quart.  To  make  false  swearing  perjury,  it  is  not  necessary  that  the 
oath  should  have  been  taken  as  a  witness  for  another,  but  may  be  upon  an  affidavit,  or  in  an- 
swer to  questions  in  a  conrt  of  law  or  equity,  or  respecting  some  collatteral  matter  in  some 
way  affecting  a  judicial  proceeding;  1  Leach,  50 ;  Hawk.  b.  1.  c.  67.  s.  5. 

t  It  was  formerly  laid  down,  that  the  witness  must  give  his  evidence  absolutely  and  direct. 
ly ;  and  therefore,  if  he  only  stated  that  he  thought,  remembered,  or  believed  that  which 
afterwards  is  proved  to  be  false,  he  could  not  be  indicted  for  perjury ;  3  Inst.  166. 

The  false  oath  must  be  wilful,  and  taken  with  some  degree  of  deliberation;  for  if,  upon 
the  whole  circumstances  of  the  case,  it  shall  appear  probable  that  it  was  owing  rather  to  the 
weakness  than  perverseness  of  the  party,  as,  where  it  was  occasioned  by  surprise,  or  inad- 
vertency, or  a  mistake  of  the  state  of  the  question,  it  cannot  but  be  hard  to  make  it  amount 
to  voluntary  and  corrupt  perjury,  which  is  of  all  crimes  whatsoever  the  most  infamous  and 
detestable ;  see  t  Hawk.  P.  C.  e.  69.  s.  & 
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though        which  were  then  executed  by  Christopher,  Duke  of  Albemarle,  at  Albemarle 
false,  it  is    House,  in   the  parish  of  St.  Martin-in-the-Fields,  in  Middlesex,  and  that  Mr. 
nol#pe!?u[8    Edward  Shode  was  produced  at  the  trial  as  a  witness  to  prove  the  execution  of 
however,  '  these  deeds,  and  that  the  defendant,  Griepe,  was  produced  as  witness  at  Che 
sufficient,  if  same  trial  for  the  defendant ;  and  that  he  swore  that  "  Mr.  Shode,  innuendo 
it  effept  the  the  said  Edward  Shode,  the  witness  pi  edict,  .was  cominorant  all  the  middle  of 
ultimate  de-  tne  moi)|0  Qf  July,  81,  innuendo  the  year  1681,  at  Newnham,  innuendo  quan- 
J^ete      °*dm  domurn  mansionalem  prfedicti  Edvardi  Shode  vocatum  Newnham  in  paro- 
«wear  false- chia  de  Plimpton  St.  Mary,  in  comitatu  Devon,  ubi  revera  the  aaid  Edward 
ly  to  the      Strode  nou  fuit  ad  Newnham  prasdict.  in  the  said  month  of  July,  1681."     Up- 
character  of  on  n0f  gUi]ty  pleaded,  verdict  was  given  for  the  king  ,  upon  which  the  defend- 
gUflk"eBfi l*  ant's  counsel  moved  in  arrest  of  judgment :  it  was  held  thut,  though  a -man 
^material ;     swear  falsely,  yet,  if  it  be  in  a  matter  immaterial  to  the  issue,  it  will  not  amount 
to  corrupt  perjury  ;  for  the  reason  that  perjury  is  so  high  a  crime  is  in  respect 
of  the  injury  it  does  to  man  ;  but  if  it  is  not  material  to  the  issue,  it  cannot  by 
any  means  induce  the  jury  to  give  their  verdict  one  way  or  another,  and,  con- 
sequently, cannot  injure  the  party  against  whom  the  verdict  is  given  ;  3  Inst 
164;  2  Bulst.  150  ;  Hob.  53  ;   11  Co.  13.  a  ;  Stile,  336  ;  2  Roll.  Rep.  369; 
41  Yelv.  111.  And  Turton,  J.9  cited  the  opinion  of  Popham,  Goldsh.  191.  that 
if  A.  swears  that  he  saw  B.  steal,  &c.  such  a  deed,  and  when  he  did  it  he  was 
dressed  in  blue,  when,  in  truth,  he  was  not  dressed  in  blue,  this  is  not  perjury. 
2.  Rex  v.  Rhodes.  E.  T.  1703,  K.  B.  2  Ld.  Raym.  887, 
Holt,  C.  J.,  said,  that  "  persuaded,"  implied  an  act  done,  for  else,  the  wit- 
Anditi8n0tnesse8  couid  not  De  gujd  to  be  persuaded.     And  it  was  not  essential  that  the 

that  theevi-  evidence  should  be  sufficient  to  enable  plaintiff  to  recover, 
dance  be      sufficient  alone  for  the  plaintiff  to  recover  on.f 

(B)  Of  thk  indictment. 
(a)  Who  may  be  joined. 
J310  ]  Rbx  v.  Phillips.  M.  T.  1731.  K.  B.  2  Stra.  921.    . 

.Several  Six  persons  were  indicted  in  one  indictment  for  perjury,  and,  four  of  them 

cannot  be  pleading,  were  convicted.  It  was  then  moved  in  arrest  of  judgment,  that  crimes 
joined  in  (especially  perjury),  were  in  their  nature  several,  and  two  cannot  be  indicted 
aemfor  together.  On  the  other  side  Palm.  535;  6  Mod.  210;  2  Roll.  Abr.  81.  pi.  6, 
perjury.!      7;  Salk.  382;  Rex  v.  Clendon,  1  Keb.  585.  612.  635.  were  cited. 

Sed  Per  Cur.  There  may  be  great  inconveniences  if  this  is  allowed;  one 
may  be  desirous  to  have  a  certiorari,  and  the  other  not ;  the  jury,  on  the  trial 
of  all,  may  apply  evidence  to  all  that  is  but  evidence  against  one.  The  cases 
cited  are  all  of  that  which  may  be  joint,  as  extortion,  maintenance,  &c. ;  but 
perjury  isia  separate  act  in  each  ;  and  Trin.  6  Anne,  Regina  v.  Hodson,  et  al.t 
two  were  indicted  for  being  scolds,, and  compared  to  barretry,  and  held  not  to 
lie. — The  judgment  was  arrested. 

•    •  (b)  Venue. 

1.  Rex  v.  Harris.  Sept.  Scss.  1797.  C.  P.  2  Leach.  C.  L.  800. 
Hie  indict.     An  indictment  for  perjury  stated  that  at  the  sittings  of  Nisi  Prius,  holden  at 
mem  may    the  Guildhall  of  the  city  of  London,  in  and  for  the  said  city  of  London,  after 
show  the  of.  the  term  of  Easter,  on  the  9th  day  of  June,  in  the  37th  year,  &c«  before  the 
fence  to       Ri^ht  Honourable  Lloyd  Lord  Kenyon,  then  Chief  Justice,  &c.  a  certain  is- 

oommitted    Bu®»  °^c"  cameon  to  De  trie^  in  &ue  *°rm  °^  ^aw»  &c*  an^  tuat  **'  **•  aPPeare(* 

•  And  it  always  lies  on  the  prosecutor  to  prove  that  the  perjury  was  material ;  Hawk.  b. 
1.  c.  69.  s.  8.  n.  (3).  In  the  application  of  this  rule,  some  difficulty  seems  to  have  arisen.  _  It 
is  however,  clear,  that  if  the- subject  matter  is  entirely  foreign  to  the  purpose,  not  tending 
either  to  extenuate  or  increase  the  damages  or  the  guilt,  nor  likely  to  induce  the  jury  to  give 
a  more  easy  credit  to  the  substantial  part  of  the  evidence,  the  party  will  not  be  liable  to  an 
indictment ;  Hawk.  b.  I.  c.  69.  s.  8. 

t  A.  advances  money  to  B.  on  two  distinct  mortgages,  upon  one  of  which  the  security  is  in- 
sufficient. B.  assigns  the  equity  of  redemption  in  both  to  C.t  who  assigns  the  insufficient  es- 
tate to  an  insolvent,  and  files  against  A.  to  redeem  the  other.  A.,  in  his  answer,  denies  ha- 
ing  had  notice  of  the  assignment  to  the  insolvent.  The  notice  is  a  material  fact  upon  which 
perjury  maybe  assigned ;  Rex  v.  Pepya,  Peake,  138.  ->..*»  ««*     ^  .j 

t  Unless  it  be  for  subornation  of  perjury ;  Begins  v.  Rhodes,  2  Ld.  Raym.  886.  Abndg- 
ed,  jwstf. 
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as  a  witness  for  the  plaintiff;  'and  then  and  there  took  bis  corporal  oath,  d&c.  "JJJJ^£* 
and  that  then  being  so  sworn  as  aforesaid  &c.  then  and  there,  to  wit,  on  the  county#  gat 
said  9th  day  of  June,  in  the  37th  year  aforesaid,  at  the  Guildhall  aforesaid,  in  ;t  ^ema  to 
the  city  of  London  aforesaid,  falsely,  wickedly,  wilfully,  and  curruptly,  &c.  be  neceeea. 
did,  6lc.  ;  and  so  the  jurors  aforesaid  say,  that  the  said  R.  H.  on  the  said 'T  that  a 
9th  day  of  June,  in  the  37th  year  aforesaid,  at  the  said  Guildhall  of  the  city  ^  ETstaiadia 
London,  &c.  did  falsely,  wickedly,  wilfully,  and  corruptly  commit  wilful  and  tne  •m^eU 
corrupt  perjury.     The  prisoner  was  convicted.     But  it  was  moved  in  arrest  meot,  to 
of  judgment.     The  only  venue  that  is  stated  in  this  indictment  is,  "  the  Guild-  which  a  ve- 
hall  of  the  city  of  London  ;"  but  the  Guildhall  is  not  a  place  from  whence  a  "■•■■•7  ■* 
jury  can  be  summoned,  and,  therefore,  cannot  be  laid  as  a  venue  in  an  indict-  ^wlnled.* 
merit ;  and  an  indictment  is  bad,  if  the  place  alleged  be' not  such  from  whence 
a  venue  may  come. 

Mr.  Baron  Hotham,  in  a  subsequent  sessions,  ordered  the  prisoner  to  the 
bar,  and,  after  stating  the  case,  said,  the  judges  had  taken  his  point  into  their  [311] 
consideration,  and  deliberately  examined  all  the  precedents  in  former,  as  well 
as  later,  times ;  that  it  appeared  in  all  of  them  that  the  indictment  had  al- 
ways laid  the  perjury  to  have  been  committed  either  in  some  parish  or  ward 
within  the  city  of  London  ;  and  that,  as  that  had  not  been  done  in  the  present 
case,  tbey  were  unanimously  of  opinion  that  the  indictment  was  defective, 
and  that  the  prisoner  must  be  discharged. 

2.     Rex  v.  Cross  ley.  T.  T.  1797.  K.  B.  7  T.  R.  315. 

Per  Lord  Kenyan,  C.  J,     In  the  instance  of  making  an  affidavit  in  the—- 
country,  the  party  is  not  indicted  here  where  the  affidavit  may  happen  to  beaffidavit  ie 
used,  but  in  the  county  where  the  offence  was  complete  by  making  the  false  made  in  the 
oath.  country,  the 

party  is  not  to  be  sued  where  the  affidavit  was  to  be  used ;  but  the  vena*  should  be  laid  in 
the  county  where  it  was  made. 

(c)   Time. 
1.     Rbx  v.  Aglbtt.   M.  T.  1785.  K.  B.  1  T.  R.  69.  Insoawca- 

Per  Mansfield,  C,  J.  There  mnst  lie  an  allegation  of  time  and  place,  M8  time  is 
which  are  sometimes  material  and  necessary,  and  sometimes  not.  immaterial; 

and  where  so,  if  laid  under  a  stftcef,  it  may  be  rejected. 

2.  Rex  v.  Hacks.  1816.  N.  P.  1  Stark.  521.  The  day  on 
An  indictment  for  perjury,  charged  to  have  been  committed  in  the  defend-  *£jc j?  *  JjH 

ant's  answer  to  a  bill  of  discovery  filed  in  the  court  of  Exchequer,  alleged  that  anaweJ  to 

the  bill  was  filed  on  the  day  specified.     It  was  holder,  that  the  day  was  not  which  the 

material,  as  it  was  not  alleged  as  part  of  the  record  ;  and,  therefore,  that  it  perjury  is 

was  no  variance,  though  the  bill,  when  produced*  appeared  to  be  entitled  gene-  assigned  . 
—i  ~r  -  ~-~~~>a;„„  *™«  w«*»  filed  is 

ral  of  a  proceeding  term.  immaterial  + 

3.  Rexv.  Hucks.  1816.  N.  P.  1  Stark.  521. 

In  this  indictment,  an  assignment  of  perjury  alleged  that  the  defendant,  at  Bat  it  was 
the  time  of  affecting  a  policy  of  insurance  purporting  to  have  been  underwrit-  held  mate. 
ten  by  A.,  B.,  C,  and  others,  on  a  day  specified,  well  knew,  &c.  ;  and  it  ap-Pal  wh^? 
peared,  on  producing  the  policy,  that  A.  underwrote  it  on  a  different  day.         te7*" 

Lord  Ettenborough,  C.  J.,  held  the  defect  to  be  fatal,  although  it  appeared  »<  Whereas, 
that  B.,  C,  Ate.  did  underwrite  the  policy  on  that  day.  in  troth,  at 

the  time  of  effecting  a  certain  policy,  purporting  to  have  been  underwritten  on  13th  Aug.,  well 
knew,"  Ate.  the  real  day  being  the  15th. 

(d)  Indictment*  [  312  ] 

1.     Rex  v.  Doelik.  T.  T.  1793.  K.  B.  5  T.  R.  318. 

Indictment  for  perjury  committed  at  the  trial  of  an  indictment  for  murder.     To  make 

Lord  Kenyan,  C.  J.     The  objection  is,  that  it  does  not  appear  to  the  in- ^enlof p«r* 

•  Where  the  perjury  had  been  committed  in  the  Booth-hall,  within  the  limits  of  the  city  ef 
Gloucester,  which  is  a  county  of  itself,  on  the  trial  of  a  cause  before  a  jury  of  the  county  at 
large  it  washolden  that  the  indictment  might  be  found  and  tried  by  juries  of  the  county  at 
large  ;  Rex  v.  Gough,  Dougl.  760. 

i  So,  where  the  perjury  was  assigned  in  answer  to  a  bill  alleged  to  hare  been  filed  in  a 
particular  term,  and  a  copy  produced  was  of  a  bill  amended  in  a  subsequent  term,  by  order  of 
the  Court,  it  was  held  to  be  no  variance,  the  amended  bill  being  of  the  original  biU ;  Rex  *• 
Haeks,  1  Stark.  R.  591.  a  a- 
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jury  intelli*  dictment  that  the  perjury  was  committed  on  the  trial  of  Kimber  for  the  mar- 
fPb*6'  **  *•    der-     At  the  trial  it  struck  me,  that  there  was  much  weight  in  the  objection  ; 
neeoMary    anc*  ^  *^xs  were  an  indictment  at  common  law,  I  should  still  think  the  allega- 
ta Mate  »n   tion  objectionable.     But  notwithstanding  every  thing  that  has  been  so  iageni- 
induce-        ousl  j  urged  by  the  defendant's  counsel,  the  whole  of  the  argument  and  all  of 
ment ;  but  it  tha  authorities  are  put  out  of  the  question  by  thestat.  23  Geo.  2.  c.  U.  which 
to  3wM*nt  enacts  that  in  every  indictment  for  perjury  it  shall  be  sufficient  to  set  forth  the 
that  a  car*   substance  of  the  offence  charged,  and  by  what  Court,  or  before  whom,  the 
tain  cause    oath  was  taken,  averring  such  Court,  &c,  to  have  competent  authority  to  ad- 
had  arisen   minister  the  same,  together  with  proper  averments  to  falsify  the  matter,  &c, 
■ad  was  de*  without  setting  forth  the  bill,  &c,  or  the  commission  or  authority  of  the  Court 
and  came    before  whom  the  perjury  was  committed*    Those  material  things  are  averred 
on  to  be  tri-  in  this  indictment ;  I  do  not  know  what  can  be  called  the  substance  of  the  of- 
ed  in  due     fence  charged,  if  alleging  *'  That  at  a  court  of  oyer  and  terminer,  &c,  J. 
form  of  law*  Kimber  was  in  due  form  of  law  tried  for  the  murder  of  A.  by  a  certain  jury  of 
the  county,  duly  taken  and  sworn,  and  that  upon  the  said  trial  in  open  court, 
at  the  said  session,  the  defendant  appeared  as  a  witness,  took  his  corporal  oath, 
dec,  and  swore,  &c."  be  not  an  allegation  of  the  substance  of  the  offence* 
This  is,  in  my  opinion,  the  substance  in  contradistinction  to  the  detail  of  the 
offence.     But  it  has  been  objected,  that  it  was  necessary  to  set  forth  in  the  iu- 
dictment  so  much  of  the  proceedings  of  the  former  trial  aa  will  show  the  ma- 
teriality of  the  question  on  which  the  perjury  is  assigned.     If  it  were  necessa- 
ry, and  if  the  question  arose  on  the  credit  due  to  the  evidence,  the  whole  of  the 
evidence  given  before  must  be  set  forth  ;  but  that  has  never  been  held  to  be 
necessaray,  it  having  always  been  adjudged  to  be  sufficient  to  allege  generally 
that  the  particular  question  became  a  material  question.     That  allegation  was 
wanting  in  Rex  v.  M'Keron,  and  that  was  held  to  be  a  decisive  6bjection.     Bat 
here  it  is  averred  that  the  question,  on  which  the  perjury  was  assigned,  was  a 
material  question  ;  and  the  jury  have  found  it  to  he  so  by  their  verdict.     With- 
out discussing  this  objection  as  it  would  have  stood  at  common  law*  I  am  of 
opinion  that  the  requisitions  of  the  statute  have  bee'n  complied  with,  and  that 
the  substance  of  the  offence  is  sufficiently  stated  in  the  indictment. 
2.     Rex  v.  Aglbtt.  M.  T.  1 785.  K.  B.  1  T.R.  63% 
So,  where        A  complaint  having  been  made  ore  tenus  by  a  solicitor  before  the  Chancel- 
the  perjury  ior>  jn  tne  Court  of  Chancery,  of  an  arrest  in  returning  home  after  the  hear- 
a^omplaint  m£  a  cause» the  indictment  stated*  "  That  at  and  upon  the  hearing  of  the  said 
ere  Unus,  it  complaint,  the  defendant  deposed, "  &c.     An  objection  was,  that  this  was  not 
was  held      a  sufficient  averment. 

[  313  ]  Mansfield,  C.  J.,  said,  if  words  can  make  a  proposition  clear,  they  are  here 
sufficient  used\  Consider  the  nature  of  the  proceedings  on  which  this  perjury  was  cora- 
tfaat^Mid  mme<* ;  **  w*8  a  complaint  personally  made  to  the  Lord  Chancellor  sitting  in 
upon  the  Court  of  Chancery,  not  by  bill,  but  ore  tenu**  It  was  a  complaint  of  an  ar- 
hearing  of  rest  by  a  solicitor  taken  in  retnrning  home  after  the  cause  was  heard,  during 
the  said  which  time  he  was  privileged.  And  this  is  a  well  known  privilege  to  which 
complaint,  evtjn  wjtnesseg  jn  a  cause  are  entitled.  This  complaint  was  made  to  the  Lord 
ant  iwore"B^nanceMor>  am*  the  defendant  appeared  before  him  to  be  examined  touching 
Ac.  '  the  said  complaint  then  and  there  to  be  heard.     On  the  hearing  of  the  said 

complaint  before  the  said  Lord  Thurlow,  a  question  arose,  which  is  stated  to 
be  a  material  question.  Then  it  goes  on  to  state,  that,  "  At  and  upon  the 
hearing  of  the  said  complaint,  the  defendant  appeared  and  was  sworn  before 
the  said  Lord  Thurlow,  who  had  a  sufficient  authority  to  administer  an  oath." 
Then  it  repeats,  that,  "  At  and  upon  the  hearing  of  the  said  complaint,  be- 
fore the  said  Lord  Thurlow,  having  authority  to  hear  the  said  complaint  and 
to  administer  the  oath,  the  defendant  deposed,"  &c.  I  protest  I  oannot  com- 
prehend words  more  expressive.  The  act  of  hearing  was  the  defendant's  de- 
position, there  was  no  other  cause  to  be  heard  ;  hearing  him  swear  was  hear- 
ing the  complaint ;  his  own  oath  was  the  complaint ;  there  was  no  other 
party  to  it  on  this  record ;  it  was  a  summary  proceeding,  on  which  he  was 
examined  on  oath* 
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3.     Rex  v.  Scoole.   1702.  N.  P.  Peake,  112. 

An  indictment  for  perjury,  stating  a  bill  of  Middlesex,  as  "  issuing  out  of  ^  -lt  -lB  UI&a . 

the  Office  of  Chief  Clerk  assigning  to  enrol  pleas  in  the  court,"  &c.  has  necessary 

been  holden  to  be  bad  by  Lord  Kenyan,  C.  J.9  who  said,  though  it  need  not  to  elite  out 

be  stated  out  of  what  office  process  issued,  in  case  of  perjury,  on  a  bill  of  ^  whJf.^' 

Middlesex ;    yet,  if  a  wrong  office  be  stated,  the  indictment  will  be  defec-  Middlesex 

tive.  issued, 

though  if  «  wrong  one  be  alleged,  the  indictment  will  be  defective ; 

4.     Rex  v.  Edsn.  1797.  N.  P.  1  Esp.  97. 

Indictment  for  perjury.     The  indictment  mis-recited  the  judgment  roH  of  ^n<*  w.her* 
the  cause  at  the  trial  of  which  the  perjury  was  alleged  to  have  been  committed.  m^iTmisre- 

Lord  Kenyan,  C.  J.9  held  the  variance  fatal.  eited  the 

judgment  roll  in  the  cue  ont  of  which  the  perjury  arose,  it  is  fatal. 

5.     Rex  v.  Lindbb.  M.  T.  1820.  1  Russ.  &  Ry.  421. 

The  oath  was  stated  to  have  been  at  the  assizes  holden  before  the  justices,  So»  *  »*•» 
assigned  to  take  the  said  assize  before  A,  B.  one  of  the  said  justices,  the  said  r  !£riptl(j? 
justice  then  and  there  having  power,  &c.     It  was  holden  to  be  a  fatal  variance,  is  fataj%e 
the  oath  being  administered  when  the  judge  was  sitting  under  the  commission 
of  oyer  and  terminer  and  gaol  delivery. 

6.     Rex  v.  Roper.  1818.  N.  P.    1  Stark.  518.  [  314  ] 

An  indictment  for  perjury  alleged  that  F.  C.  A.  and  others  exhibited  their  But  an  mac- 
bill  in  the  Exchequer,  &c.  ;  and,  on  the  production  of  the  bill,  the  complain-  curacy  of 
ants  on  the  face  of  it  purported  to  be  J.  C.  A.  and  others.  of^helpam 

Lord  EUenborough,  C.  J.,  held,  that  this  was  not  a  variance,  and  that  it  was  Mems  not 
competent  to  the  prosecutor  to  prove,  by  other  means  than  by  the  bill  itself,  fatal  ;t 
the  allegation  that  F.  C.  A.  did,  in  fact,  exhibit  his  bill ;  and  it  was  further 
holden  not  to  be  a  variance,  although  after  the  allegation  in  question,  and  af- 
ter setting  out  such  parts  of  the  bill  as  were  necessary,  these  words  were 
added,  "  as  appears  by  the  said  bill,  &c,  filed  of  record,  "  on  the  ground  that 
these  words  referred  to  the  last  antecedent,  and  could  not  be  considered  as  in- 
corporated with  the  prefatory  allegation  that  F.  C.  A.  exhibited  his  bill. 

7.  Rex  v.  Beech.   M.  T.  1775.  1  Leach,  C.  L.  133. 

The  defendant  had  been  convicted  of  perjury  in  an  affidavit,  and  a  rule  had  And  the 
been  obtained  to  show  cause  why  the  judgment  should  not  be  arrested,  and  wor(*  "  un- 
relied  upon  a  variance -between  the  indictment  and  the  affidavit.     In  theaffida-  ?e^°°,d'" 
vit  the  defendant  swore  that  "  he  understood  and  believed,  &c."     The  assign-  *«  under- 
ment  of  the  perjury  in  the  indictment  was  "  that  he  had  falsely  sworn  that  be  stood,"  does 
undertood  and  believed."  &c,  omitting  the  letter  s.  not  amount 

Lord  Mansfield',  C.  J.  This  is  an  application  for  a  new  trial  in  an  indict-  ">  a  ^an~ 
ment  for  perjury,  upon  the  ground  of  a  material  variance  between  the  affidavit ance  * 
and  the  indictment,  the  letter  s  being  left  out  in  the  word  understood.  We 
have  looked  into  all  the  cases  on  the  subject,  some  of  which  go  to  a  great  de- 
gree of  nicety,  indeed,  particularly  the  case  in  Hutton,  where  the  word  indi- 
cari  was  written  for  indictari ;  but  that  case  is  shaken  by  the  doctrine  laid 
down  in  2  Hawkins,  i\  C.  p.  299.  The  same  distinction  seems  to  be  taken 
in  the  case  of  the  Queen  v.  Deahe,  2  Salk.  660.  which  is  thus :  That  where, 
the  omission  or  addition  of  a  letter  does  not  change  the  word,  so  as  to  make 
it  another  word,  the  variance  is  not  material.  We  are  all  of  opinion,  that  the 
jury  did  very  right  in  reading  it  "  understood,"  and  the  rule  for  arresting  the 
judgment  must  be  discharged. 

8.  Rex  v.  May.  1 799.  Cited  2  Russ.  C.  &  M.  540. 

The  defendant  was  tried  on  an  indictment  for  perjury,  committed  in  giving  Nor  does 

evidence  as  the  prosecutor  of  an  indictment  against  A.  for  an  assault.     It  ap-  the  omis- 
sion of  a 

*  In  an  indictment  for  perjury  before  a  select  committee,  it  waa  averred  that  the  election 
waa  held  by  virtue  of  a  certain  precept  of  the  high  sheriff,  by  him  duly  issued  to  the  bailiff  of 
the  borough  of  New  Malton.  Held,  that  this  waa  sot  matter  of  description,  and  that  the  pro- 
duction  of  a  precept,  which  in  fact  issued  to  the  bailiff  of  the  borough  of  New  Malton,  though 
directed  "  to  the  bailiff  of  the  borough  of  Malton,"  was  sufficient. 

+  So,  though  there  be  two  counts  in  the  original  proceeding,  an  averment  that  an  issue 
came  in  to  be  tried  is  not  a  variance  :  Peake,  97. 

vol.  xra.  ts 
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peared  that  the  Indictment  for  the  assault  charged  that  the  prosecutor  had  re- 
^'ceived  an  injury,  "  whereby  bis  life  was  greatly  despaired  of;  "  but  that,  in 


word 

amount  to  *  ceived  an  injury, 

thnaDcital    "*e  indictment  for  perjury,  the  indictment  for  the  assault  being  introduced  in 

be  preceded  these  words  "  which  was  presented  in  manner  and  form  following,  that  is  to 

by  the         say  ;  "  and  then  set  forth  at  length  that  it  did  not  recite  the  above-mentioned 

[315  ]   passage  correctly,  but  omitted  the  word  "  despaired ;  "  upon  which  the  coun- 

worde         M\  for  the  defendant  admitted  that  it  was  not  necessary  to  have  receited  the  in- 

"  in  manner  ^1^,^  for  the  assault ;  but  he  contended,  that  the  prosecutor,  by  the  words  "  in 

following,    manner  and  form  following,  that  is  to  say,  "  had  undertaken  to  recite  it ;  and 

that  is  to      that,  having  so  done,  he  was  bound  to  set  it  forth  verbatim.     But  *he  learned 

aay,"  and     judge  overruled  the  objection,  and  said,  the  word  "  tenor  "  had  so  strict  and 

*ot  tn*        technical  a  meaning  as  to  make  a  literal  recital  necessary  ;  but  that*  by  the 

JJJi        en"  words  "  in  manner  and  form  following,  that  is  to  say,"  nothing  more  was 

made  requisite  than  a  substantial  recital ;  and  that  the  variance,  therefore,  in 

the  present  case,  was  only  matter  of  form,  and  did  not  vitiate  the  indictment. 

(e)  Statement  of  the  oath. 
1.  Rex  v.  M'Caetiiur.  1792.  N.  P.  Peake,  115. 
_,         In  this  case  it  was  averred,  that  the  prisoner  was  sworn  on  the  Gospels  ; 

The  indict-  ^  ^  appeared  he  had  been  sworn  according  to  the  custom  of  bis  country. 
mentmuat       .,        »»:    .         .      ,      .  s  Jr 

state  that     without  kissing  the  book. 

the  defend.  Lord  Kenyon,  G\  J.,  considered  the  variance  fatal  ;  though  it  was  holden 
ant  wa*  du-  that  the  averment  was  proved,  by  its  appearing  that  he  was  previously  sworn 
ly  sworn.    jn  tne  ordinary  mode. 

2.  Rex  v.  Alford.  Sum.  Ass.  1776.  Somerset.  1  Leach,  C.  L.  150. 
And  it  has  Indictment  for  perjury,  in  a  cause  which  had  been  tried  at  a  previous  assize, 
been  holden  hi  the  caption  of  the  indictment,  the  names  of  both  the  justices  then  in  the  com- 
that  an  in-  mision  were  mentioned  ;  and  then  it  went  on,  "  and  the  jurors  aforesaid  now 
j! lctmen*  here  sworn  on  their  oath  aforesaid,  do  further  present  that,  at  the  said  trial  so  then 
at  the  assiz. ana*  there  had  as  aforesaid.  J.  A.  appeared  as  a  witness  upon  the  said  trial, 
es  will  be  and  was  sworn,  and  took  his  corporal  oath  before  the  honourable  Edward 
good,  «  Willes,  one  the  justices  aforesaid  on  the  Holy  Gospel  of  God  &c. ;  he,  the 
^t^th**  Ba"*  Edward  Willes  then  and  there  having  competent  authority  to  administer 
oath  to  have  an  oatn  to  *ne  sa^  ^'  A.  in  that  behalf,"  &c.  It  then  set  forth  the  evidence 
been  before  before  the  said  Edward  Willes,  and  assigned  the  perjury.  The  jury  found  the 
one  justice,  prisoner  guilty  ;  but  Mr.  Baron  Eyre,  who  tried  the  indictment,  expressed 
though  the  some  doubt  whether  one  commissioner  of  assize  alone  had  competent  authori- 
twcTare0  *f  to  ^minister  the  oath  ;  and  therefore  conceived  the  indictment  ought  to 
mentioned  have  alleged  that  the  oath  was  taken  before  both  the  justices  then  in  the  com- 
in  the  cap-  mission, 
tion.*  The  judges  were  unanimously  of  opinion  that   the  conviction   was  good. 

3.  Rex  v.  Cox.  1770.  Old  Bailey.  1  Leach,  C.  L.  71. 
But  in  an         The  prisoner  wastried  and  convicted  at  the  Old  Bailey,  upon  an  indictment  of 
indictment   perjury  at  common  law,  for  that  he,  intending  to  hold  one  J.  C.  to  bail  on  the 
[  316  ]    23d  May,  1770,  falsely,  maliciously,  wickedly,  and  corruptly  swore  that  the  said 
at  common  J.  C.  was  justly  and  truly  indebted  to  him  in  the  sum  of  1300/.  and  upwards, 
word11"  wil  *°r  a  mo*etv  or  nalf-Part  of  a  ship  called  the  Hibernia  and  her  tackle,  apparel, 
fully"  need"  furniture.  &c.     It  was  objected  by  the  prisoner's  counsel,  in  arrest  of  judg- 
not  be  need,  ment,  that  the  indictment  was  bad,  it  not  having  stated  that  the  offence  bad 
been  committed  wilfully,  and  the  case  was  reserved  for  the  opinion  of  the 
judges  ;  who  were  unanimously  of  opinion,  that  in  an  indictment  for  perjury 
on  the  5th  Eliz.  c.  9.  the  word  "  wilfully"  is  essential  and  must  be  inserted, 
because  the   term  "  wilful"  in  the  statute  is  a  material  description  of  the 
offence  ;  but  that  is  not  necessary  in  the  present  case,  for  the  indictment  be- 
ing at  common  law,  and  not  on  the  statute,  the  words,  "  falsely,  maliciously, 
wickedly,  and  corruptly,"  imply  that  the  offence  was  committed  wilfully. 

(f)  Statement  of  the  matter  sworn  to. 
1.  Rex  v.  Aylbtt.  M.  T.   1785.  K.  B.   1  T.  R.  69. 

•  It  ia  proper  to  state  that  defendant  awore  faleely  ;3M,afi.  888. 


PERJURY.— Indictment— frocaring  falsely.  Ml 

Per  Mansfield,  C.  J.  In  case  of  perjury,  I  take  tbe  circumstances  requisite  I* maBt  *P- 
to  be  these  ;  the  oath  must  be  taken  in  a  judicial  proceeding  before  a  com-  P*ar  on  *• 
petent  jurisdiction,  and  it  must  be  material  to  the  question  depending.  mtotmem 

that  the  matter  sworn  to  is  material  to  the  matter  in  issue  ;  cimem 

2.  Rex  v.  Dowlin.  T.  T.  1793.  K.  P,  5  T.  R.  318. 

Per  Cur.  All  those  facts  ought  to  be  stated  which  are  necessary  to  show  And  set 
that  the  jurisdiction  was  competent,  that  there  was  something  to  be  tried;  forth  so 
what  that  something  was,  which  must  be  material  to  the  point  in  question.         much  of  the 
ingt  of  the  former  trial,  as  will  show  the  materiality  of  the  question.  proceeds 

3.  Rex  r.  M'Keven.  1792.  Cited  2  Russ.  C.  &  M.  541. 

Upon  an  indictment  for  perjury  on  a  trial  for  felony,  it  did  not  appear  that  if  the  mate, 
the  matter  sworn  was  material,  nor  was  it  alleged  that  it  was  so.  rialityof  the 

The  judges  held,  upon  a  case  reserved,  that,  if  the  original  indictment  had  question  ap- 
been  set  out,  and  it  could  plainly  have  been  collected  that  the  matter  was  p*ars  on  , 
material,  it  would  have  been  sufficient  without  an  averment  of  materiality  ; {tneednot' 
but  that,  as  this  was  not  the  case  the  indictment  was  bad.  be  alleged ; 

4.  Rex  v.  Bignold.  1824.  Cited  2  Leach.  C.  L.  541. 

Upon  an  indictment  for  perjury  committed  in  an  answer  in  chancery,  the  If  it  does 
perjury  was    assigned  in  defendant's  denial  in   the  answer  of    his    having not*  iudg- 
agreed  upon  forming  an  insurance  company,  of  which  be  was  director,  dr-c.  ment J"jJ* 
to  advance  10,0002.  for  three  years,  to  answer  any  immediate  calls :  and  there  * 
was  no  averment  that  this  was  material,  nor  did  it  appear  for  what  purpose 
the  bail  was  filed,  or  what  was  at  the  prayer. — The  judgment  was  arrested. 

(g)  Statement  that  the  defendant  swore  falsely. 
1.  Hex  v.  Pekrott.  H.  T.  1814.  K.  B.  2  M.  &,  S.  385.  f  317  ] 

Lord  Ellenborough,  C.  J.     Every  indictment  ought  to  be  so  fiamed  as  to*!™  indidt. 
convey  to  the  party  charged  a  certain  knowledge  of  the  crime  imputed  to  m€nt  m?9t 
him.    The  legislature  have  so  held,  and  have  recorded  their  opinion  to  that  g^^tha^ 
effect  in  the  caBe  of  perjury,  in  stat.  23  Geo.  2.  c.  11.  by  which  they  relieved  the  defend- 
the  party  prosecuting  from  many  of  the  forms  theretofore  encumbering  tbe  pro-  ant  swore 
•ecution  of  that  charge,  when  they  enacted  that  it  should  be  sufficient  to  set falsely,  by 
forth  the  substance  of  the  offence  charged,  together  with  the  proper  averments  jw^^ecu 
to  falsify  the  matter  wherein  the  perjury  was  assigned.     The  legislature,  when]araYer. 
they  so  enacted,  must  have  contemplated  a  form  of  prosecution  in  which  the  ments  that 
word  *  falsely/'  as  a  prefatory  allegation,  was  generally,  if  not  always,  used  ;  which  is 
and  we  must  consider  them  as  thinking  that  not  a  sufficient  allegation  to  fal- falsa-    The 
sify  tbe  matter  without  the  proper  averments.     The   legislature,  therefore,  ^°^ent 
with  reference  to  that  species  of  prosecution,  have  declared  their  opinion  to  that  he 
be,  that  such  averments  should  be  found  in  every   information  or  indictment  swore  false* 
for  perjury.     What  more  is  there  in  perjury  than  a  false  pretence  or  affirma-ly  kam*  m- 
tion  on  oath,  and  in  wbat  does  a  false  pretence  differ  from  perjury,  but  that  it su 
is  not  an  oath  generally,  but  only  a  false  affirmation  amounting  to  a  pretence 
unaccompanied  with  an  oath  ?     The  falsifying  of  the  one  and  the  other,  as  it 
should  seem,  ought  to  be  governed  by  the  same  rules.     When  a  party,  there- 
fore, is  called  on  to  answer  for  obtaining  money  by  a  false  pretence,  it  is  but 
reasonable  that  he  should  have  the  same  notice  as  in  perjury,  by  proper  aver- 
ments of  that  which  is  intended  to  be  relied  on  against  him.     To  state  mere- 
ly the  whole  of  the  false  pretence  is  to  state  a  matter  generally  combined  of 
some  truth  as  well  as  falsehood.     It  hardly  ever  happens  that  it  is  unaccom- 
panied with  some  truth. 

2.  Rex  v.  Atkinson.  1785.   Cited.  2  Russ.  C.  6i  M.  542.  Innegativ. 

The  fact  in  the  affidavit,  in  which  the  defendant  was  charged  to  have  per-  J"*^ 
jnred  himself  was,  that  he  never  did,  at  any  time  during  his  transactions  with  ^^^  D€ 
tbe  commissioners  of  the  victualling-office,  charge  more  than  the  usual  sum  m0re  fcffl 
of  6d.   per  quarter  beyond  tbe  price  he  actually  paid  for  any  malt  or  grain  than  the 
purchased  by  him  for  tbe  said  commissioners,  as  their  corn-factor  ;  and  the  as-  •^"^ 
signment  in  the  indictment  to  falsify  this  alleged  that  the  defendant  did  charge  ^  Jhj  °h  [t 
more  than  6d.  per  quarter  for  and  in  respect  of  such  malt  and  grain  so  pur-  ^  intended 
chased.     And  it  was  objected  that  the  words  "  in  respect  of"  might  include  to  refute. 
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lighterage,  freight,  and  many  collateral  and  incidental  expences  attending  the 
corn  and  grain  jointly  with  the  charge  for  the  corn  or  grain,  and  that  bearing 
such  sense,  defendant  was  not  guilty  of  perjury  ;  but  the  objection  was  over* 
ruled.     * 
[  318  ]  3.  Rkx  v.  Harris.  T.  T.  1822.  K.   B.  5  B.  &  A.  926. 

And  it  is  not     The  information  stated  "that  the  defendant,  before  a  committee  of  the 
■^"®rt  to  House  of  Commons,  being  duly  sworn,  deliberately  and  knowingly,  and  of 
-defendant    n*8  own  act  an<*  consent,  did  say,  swear,  and  give  in  evidence,"  dec.  setting 
•wore  false- out  the  evidence  so  given.     And  then  the  count  averred  that  M  the  said  de- 
ly  on  two     fendant,  at  the  bar  of  the  House  of  Lords,  being  duly  sworn,  deliberately  and 
occasions,    knowingly,  and  of  his  own  act  and  consent,  did  say,  swear,  and   give  in  evi- 
showm*  in  dence,"  &c«  setting  out  in  like  manner  the  latter  evidence,  which  was  di- 
which  the    rectly  contrary  to  that  givdn  before  the  House  of  Commons,  and  concluded, 
falsehood     after  averments  as  to  the  identity  of  the  person  and  places  referred  to  in  the 
consisted,    evidence  on  both  occasions,  "and  so  the  jurors  aforesaid  do  say  that  the  said 
E.  H.  did  not  commit  wilful  and  corrupt  perjury. "     And  this  was   holden  to 
be  bad  on  motion  in  arrest  of  judgment.     Perjury  cannot  be  legally  charged 
and  assigned  on  showing  that  the  defendant  did,  on  two  different  occasions, 
make  certain  depositions  contradictory  to  each  other,  with  an  averment  that 
each  of  them  was  made  knowingly  and  deliberately,  but  without  averring  or 
showing  in  which  of  the  two  depositions  the  falsehood  consisted.  x 

(h)  Statement  of  the  authority  before  whom  the  oath  was  taken. 
1.  Rex  v.  Ltmb  Regis.  £.  T.  1779.  K.  B.    1  Doug.  156. 
•Th  indict.      *****  ^ur'     ^ictments  f°r  perjury  are  the  only  instances  in  which  a  legal 
meat  must  authority  is  usually  set  forth, 
aver  that      tne  oatn  waJ  administered  by  a  competent  authority ; 

2.  Rex  v.  Wood..  1723.  Cited  2  Russ.  C.  &  M.  541. 
And  show  Upon  an  indictment  for  perjury  before  a  justice,  in  swearing  that  S.  S.  had 
that  it  was  sworn  twelve  oaths,  where  the  charge  as  stated  did  not  import  that  the  oaths 
Uk*nifo^d  were  sworn  in  the  county  for  which  the  justice  acted, 
whStcbf  the  .  Eyre,  J.  arrested  the  judgment,  because  the  charge  did  not  import  that  the 
justice  act-  justice  had  any  jurisdiction  to  administer  the  oath  in  question  to  the  defend- 
ed, ant. 

(»')  Of  the  innubndoes. 
1.  Rex  v.  Aylett.  M.  T.  1785.  K.  B.  1    T.  R.  70. 
Doubtful  An  objection  was  taken  to  an  indictment,  that  it  added,  by  way  of  innuendo 

words  may  to  the  defendant's  oath,  "  his  house  was  situate  in  the  Hay-market,  in  St.  Mar- 
be  elacida-  tin-in-the-fields,"  without  stating,  by  any  averment,  recital,  or  introductory 
^kj*^"1"  matter, tnat  he  had  a  house  in  the  Hay  market ;  or  (even  admitting  him  to 
f  319  1    oave  sucn  *  house)  tnat  his  oath  was  of  and  concerning  the  said  house  so  sitoa- 
*■  -1   ted.     The  objection  was  overruled,  on  the  ground  that  the  innuendo  was  on- 

ly a  more  particular  description  of  the  same  house  which  had  been  previ- 
ously mentioned. 

2.  Rex  v.  Gsibpe.  M.  T.  1696.  K.  B.  1  Ld.  Raym.  256;  S.  C.  2  Salk. 
Butaainnu-  513. 

«ndo  cannot  An  information  was  exhibited  against  the  defendant  for  false  and  corrupt 
*d?  *d  th  PerJUI7>  ttt  common  law,  and  the  information  shows  that  there  waa  a  suit  m 
sense  and  reP'ev^n  *n  C*  B.  between  Richards,  plaintiff,  and  Com  ford,  defendant ;  and 
where  im-  that,  upon  the  trial  at  the  bar  of  the  Common  Pleas,  the  plaintiff  produced  in 
properly  in.  evidence  indentures  of  lease  and  release,  bearing  date  of  the  15th  and  16th 
troduced,  U  July,  igei,  which  were  there  executed  by  Christopher,  Duke  of  Albemarle,  at 
cam*  be     A**™***  House,  in  the  parish  of  St.  Martin-in-the-Fields,  in  Middlesex ;  and 

rejected  * 

'  *  It  signifies  nothing  more  than  the  words  "is?  est,"  "  tetfieef,"  or  "meaning,"  or  "  afore- 
said," as  explanatory  of  a  matter  already  sufficiently  set  forth,  as  "C.  D.,"  meaning  the  de- 
fendant, or  "  that  subject,"  meaning  the  subject  in  question ;  Cowp.  684.  And  therefore, 
where  it  is  intended  to  explain  any  thing,  the  matter  must  first  be  put  on  the  record  for  it  to 
explain ;  thus  the  words  "he  has  burnt  my  barn,"  cannot,  by  innuendo,  be  taken  to  mesa  a 
barn  full  of  corn ;  4  Co.  SO ;  bat  if  it  had  been  stated  by  way  of  inducement,  that  the  owner 
had  "a  barn  rail  of  corn,"  and  that  the  innuendo  had  referred  to  it  as  such,  the  meaning 
iwocidhave  bean  complete:  1  Saund.  243.  a.  n.  4;  see  1  Chit  on  PL  383. 


PERJURY.— A<  Common  Law.  4tS 

that  Mr.  Edward  Strode  was  produced  at  the  trial,  as  a  witness,  to  prove  the 
execution  of  these  deeds  ;  and  that  the  defendant,  Griepe,  was  produced  as  a 
witness  at  the  same  trial  for  the  defendant,  and  that  be  swore  that  "Mr.  Strode, 
innuendo  the  said  Edward  Strode,  the  witness9  predict,  was  commorant  all  the 
middle  of  the  month  of  July,  81,  innuendo  the  year  1681,  at  Newnham,  innu- 
endo quandam  domum  mansionalem  praedicti  Edvardi  Strode,  vocatum  Newn- 
ham, in  parochia  de  Plimpton  St.  Mary,  in  comitatu  Devon,  ubi  revera  the  said 
Edward  Strode  non  fuit  ad  Newnham  predict,  in  the  said  month  of  July,  1681." 
Upon  not  guilty  pleaded,  verdict  was  given  for  the  king  ;  upon  which  the  de- 
fendant's counsel  moved  in  arrest  of  judgment. 

Per  Cur,  As  to  the  point  whether  this  uncertainty  is  not  aided  by  the  innu- 
endo, all  the  justices  agreed  that  the  innuendo  could  not  aid  it,  because  the 
innuendo  imports  some  other  thing  than  is  intended  by  the  oath,  and  is  an  ad- 
dition of  new  matter,  which  is  ill :  for,  by  common  intendment,  Newnham 
mentioned  in  the  oath  is  a  vill,  but  the  innuendo  restrains  it  to  a  lieu  conue ; 
and  this  reason  was  given  chiefly  by  Holt,  C.  J.  But  all  the  justices  said,  that 
no  innuendo  could  supply  the  defect  of  certainty  before  ;  for  an  innuendo  sig- 
nifies nothing,  unless  there  be  some  matter  of  fact  precedent  to  which  it  may 
refer.  If  words  are  actionable,  and  then  an  innuendo  comes  by  way  of  expla- 
nation, that  will  be  good  ;  but  if  not,  the  addition  of  an  innuendo  will  not  make 
them  actionable  ;  Hob.  6  ;  4  Co.  17.  b.  Then,  as  great  a  certainty  is  re- 
quired in  indictments  and  informations  as  in  actions  upon  the  case ;  but  if  Mr. 
Strode  had  brought  an  action  upon  this  case  against  Griepe  for  slander  of  his 
title,  showing  that  Griepe  had  said  Mr.  Strode  has  no  title  to  Newnham,  innu- 
endo Newnham  his  house  in  Devonshire,  it  had  been  ill.  But  if  he  had  declar- 
ed that  Mr.  Strode  was  seised  in  fee  of  Newnham,  in  Plimpton,  in  Devonshire, 
and  then  had  shown  that  Griepe  had  said  Mr.  Strode  has  no  title  to  Newnham, 
innuendo  Newnham,  in  Plimpton,  in  Devonshire,  that  innuendo  had  been  good, 
because  there  would  nave  been  precedent  matter  sufficient  to  which  it  might  [  320  ] 
refer;  and  if  Griepe  had  intended  another  Newnham,  he  ought  to  show  it  in 
his  plea;  1  Roll.  Abr.  78.  pi,  3  ;  1  Vin.  518  ;  Cro.  Car.  234  ;  Alleyn,  32. 
So,  in  this  case,  if  the  information  had  said,  that  the  question  upon  the  evidence 
at  the  trial  was,  if  Mr.  Strode  was  at  his  house  at  Newnham,  in  Plimpton,  St. 
Mary's,  in  Devonshire,  and  then  had  gone  on  to  show  that  Mr.  Griepe  swore 
that  Mr.  Strode  was  at  Newnham,  innuendo,  &c,  as  in  this  information,  it  had 
been  good.  And  Holt,  C.  J.9  said,  that  the  information  might  have  averred, 
positively,  that  the  question  upon  the  trial  was,  whether  Mr.  Strode  was  at 
Newnham,  in  Plimpton,  although  at  the  trial  Newnham  was  not  mention- 
ed generally,  for  this  should  be  understood  according  to  the  subject  matter, 
which  should  appear  on  the  trial  in  the  information.  But  in  this  case  there  is 
nothing  to  induce  this  innuendo,  and  therefoie  it  is  ill  ;  for  an  innuendo  is  no 
averment,  and  it  isTTever  proved  at  the  trial ;  and  for  an  authority  in  point,  all 
the  Court  relied  upon  Cro.  Eliz.  428,  Regina  v.  Bowles,  the  record  of  which 
Holt,  C.  J.  brought  into  court ;  viz  :  Mich.  371.  a  :  38  Eliz.  Rot.  36  ;  Palm. 

Unlaflfl  it. 

3.  Roberts  v.  Camden.  M.  T.  1R07.  K.  B.  9  East,  95.  together 

Per  Cur.     Whenever  matter  is  introduced  by  an  innuendo,  without  any  an-  with  the 
tecedent  colloquium  to  which  it  can  refer  to  support  it,  and  it  is  not  necessary  matter  in 
to  sustain  the  charge,  it  may  be  rejected  as  surplusage ;  and  therefore  an  innu-  !'°duced  by 
endp  that  the  Attorney-General  spoken  of  meant  the  Attorney-General  for  the  Jn«eiiiS?" 
county  palatine  of  Chester,  was  so  rejected. 

(j)  Conctusion'qf.* 
(Jc)  Of  the  quashing  cf '.| 

*  After  the  perjury  has  been  assigned,  the  indictment  usually  concludes,  "that  to  the  de- 
fendant  did  commit  wilful  and  corrupt  perjury ;"  2  Leach.  860 ;  Starkie,  195.  But  it  should 
seem  that  this  conclusion  of  law  from  the  premises  is  immaterial ;  see  3  Leach,  856. 

t  The  Court  will  in  general  refuse  to  quaeh  an  indictment  for  perjury,  however  defective, 
and  compel  the  defendant  aither  to  plead  or  demur ;  Hawk.  b.  3.  c.  35.  •.  146.  Nor  will 
they  grant  a  certiorari  to  remove  it,  unless  strong  grounds  be  shown  for  the  application ; 
Hawk.  b.  2.  c  27.  ■;  28.    And  the  Lord  Chancellor  will  not  grant  leave  to  amend  an  answer 
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Rex  v.  Southed.  1819.  N.  P.  2  Stark.  423. 
In  this  ease,  Abbott,  Lord  C.  J.9  said  that,  inasmuch  as  the  objection  taken 
N  s  Pn  *s    to  an  in^ctment  f°T  Perjury  appeared  upon  the  record,  he  did  not  feel  himself 
will  not       warranted  in  taking  notice  of  it  at  Nisi  Prius. 
take  notice  °f  objections  which  appear  on  the  face  of  the  indictment. 
[  32i  ]  (C)  Of  the  plea. 

Rex  v.  Emdbn.  £.  T.  1808.  K.  B.  9  East,  437. 
Where  the  The  defendant  was  indicted  iu  Middlesex,  for  perjury  committed  in  an  affi* 
only  distinc-  davit ;  which  indictment,  after  setting  out  so  much  of  the  affidavit  as  contain* 
tion  be.  gd  tne  fajse  oatn  conciU(je(]  with  a  prout  patet,  by  the  affidavit  filed  in  the 
indict-  Court  of  King's  Bench,  at  Westminster,  &c. ;  and  on  this  he  was  acquitted ; 
■lente,  after  which  he  was  indicted  again  in  Middlesex  for  the  same  perjury,  with  this 
which  are  difference  only,  that  the  second  indictment  set  out  the  jurat  of  the  affidavit,  in 
both  in  Mid-  wnich  it  was  stated  to  have  been  sworn  in  London  ;  which  was  traversed  by 
thaUhVfor- an  a?erment>  that,  in  fact,  the  defendant  was  so  sworn  in  Middlesex,  and  not 
mer  averred  in  London  ;  and  the  Court  of  King's  Bench  held  that  he  was  entitled  to  plead 
that  the  affi-  autrefois  acquit,  as  the  jurat  was  not  conclusive  as  to  the  place  of  swearing ; 
davit  was  and  the  same  evidence  as  to  the  real  place  of  swearing  the  affidavit  might 
M\Ad\  m  Dave  ^en  £*ven  UDder  t°3  &?**  as  under  the  second  indictment ;  and  there- 
is  appears'  *°re  tne  defendant  had  once  before  been  put  in  jeopardy  for  the  sameof- 
by  the  re-     fence. 

cord  there,  whereas,  the  latter  omitted  the  prout  patet  and  set  forth  the  jurat  of  the  affidavit,  which  stt- 
ed  it  had  been  sworn  in  London,  held,  that  autrefois  acquit  might  be  pleaded  .* 

(D)  Of  the  evidence. 
(a)  Of  the  oath  as  laid. 
1.  Rex  v.  M'Carther.  1792.  N.  P.  Peake,  155. 
The  evi-  Indictment  for  perjury.     It  was  stated  that  the  prosecutor  was  sworn  on 

™!?61muit  the  gospels :  the  evidence  proved  that  he  was  sworn  according  to  the  cus- 
oath  as  laid* tom  °f  n*8  country,  without  kissing  the  book.     On  objection  on  the  ground 
of  a  variance. 

Lord   Kenyon,   C.   J.,  held  the  variance  fatal ;  but  it  appearing  that  he 
n  was  formerly  sworn  in  the  ordinary  mode,  it  was  deemed  sufficient. 

ftotemTnt"  2-  Rex  v-  Taylor.  T.  T.  1692.  K.  B.  Skin.  403. 

as  to  the  In  an  indictment  for  perjury  before  Holt,  C  J.,  he  ruled,  that  though  the 

place  of  ta- perjury  be  assigned  in  an  affidavit  made  at  Sergeant's  Inn,  yet  it  is  good  if 
king  the       jj  £e  m  Cheapside,  or  any  other  place  within  the  same  county. 

~*  J£J?         .  (»)  <>f ih*  ""»"■  wo™  t0- 

r  322  l  Rex  v.  Jones.   1791.  N.  P.  Peake,  37,  38. 

All  the  mat-      Upon  an  indictment  for  perjury  committed  at  the  trial  of  a  cause,  Lord 
ter  sworn  to  Kenyan,  C.  J.9  ruled,  that  the  prosecutor  must  prove  the   whole  of  the  de- 
must  be        fendant's  testimony. 
Pro™d-*  (c)  Of  the  authority  to  administer^ 

in  Chancery,  where  an  indictment  for  perjury  is  even  threatened,  though  the  party  having  of 
interest  could  not  be  supposed  to  make  the  false  oath  with  a  corrupt  design ;  1  Brown,  Ch. 
Rep.  419. 

*  See  ante,  tit.  Autre  Foie  Acquit* 

t  And,  upon  an  indictment  in  Middlesex,  it  may  be  shown  that  the  oath  was  in  fact  taken 
in  Middlesex,  although  the  jurat  state  it  to  have  been  sworn  in  London. 

X  Unless  the  perjury  be  assigned  upon  a  point  which  first  arose  upon  the  defendant's  cross 
examination ;  in  which  case  proof  of  the  whole  cross  examination  is  sufficient ;  Rex  v.  Dow- 
len,  Peake,  170.  And  the  ground  upon  which  proof  of  the  whole  of  the  examination,  or 
cross-examination,  was  ruled  to  be  necessary  in  these  cases  appears  to  have  been,  that  pos- 
sibly the  defendant  might  have  corrected,  in  some  part  of  such  examinations,  any  mistake  be 
had  made  in  other  parts.  But  it  has  been  observed,  that  this  doctrine  of  compelling  the 
prosecutor  to  prove  more  than  a  prima  facie  case  is  an  anomaly  in  the  criminal  law,  for  ia 
general  the  party  indicting  is  not  bound  to  anticipate -matters  of  defence. 

§  It  is  sufficient  to  prove,  in  the  first  instance,  that  the  person  before  whom  the  oath  was 
taken  acted  in  the  capacity  of  an  officer,  to  raise  a  presumption  that  he  had  competent  an* 
thority  to  receive  it ;  for  it  is  the  general  presumption  of  law,  that  an  individual  acting  in  a 
puplic  capacity  is  duly  authorised  so  to  do :  3  Campb.  433 ;  4  T.  R.  366 ;  but  the  defendant 
is  at  liberty  to  rebut  this  prima  facia  inference,  by  positive  testimony  that  the  appointment 
was  defective;  and  if  he  succeed  in  so  doing,  he  will  be  entitled  to  an  acquittal ;  3  Campb. 
345. 
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(of)  That  defendants  swore,  in  substance  and  ffecU 
Rex  v.  Lbsfe.  1809.  N.  P.  2  Campb.  134. 

Ad  indictment  for  perjury  undertook  *to  set  out  continuously  the  substance If  ■»  »dict- 
ind  effect  of  what  the  defendant  swore  when  examined  as  a  witness  the  evi-  JJJ^^J'" 
dence  proved  that  in  substance  and  effect  he  swore  the  whole  of  that  which  out  contum. 
is  thus  set  out  as  his  evidence,  the  count  contains  several  distinct  assign-  ously  the 
ments  of  perjury.  It  was  urged  in  support  of  the  prosecution,  that  redden-'  sasvtenc* 
do  singula  singulis  the  defendant  was  charged  with  swearing  separately,  in  jjjjjjj de" 
answer  to  all  the  questions  that  were  mentioned.     But  awore  to  it 

Lord  EUenborough,  C.  J.f  said,  suppose  you  had  undertaken  to  set  outmustbepro- 
the  tenor  of  what  the  defendant  swore,  and  it  should  appear  by  the  evidence  ved,  that  in 
that  be  bad  not  aworn  a  material  part  of  that  which  was  set  out,  would  not  substance 
this  have  been  fatal  ?     Having  taken  upon  you  to  state  the  substance  and  ef-  ^e"^0rfet° 
feet  of  what  he  swore,  you  are  not  bound  down  to  precise  words ;  but  must  you  iet  ouU 
Dot  prove  that  he  swore  in  substance  and  effect  the  whole  that  you  have  stated  ? 
You  aver  that  part  of  the  defendant's  evidence  concerning    the  assurance 
given  by  Lord  Headley  to  be  material,   and  you    have  not  proved  that  he 
swore  to  any  such  assurance.     Did  you    ever   know  the   rule  of  reddendo 
singula  singulis  applied  to  a  mis-recital  ?     Is  there  any  authority  to  show, 
that  under  secundum  substantiam,  you  are  not  bound  to  prove  the  substance 
of  what  you  state,  as  under  secundum  temorem  you  are  not  bound  to  prove 
the  tenor?     To  hold  otherwise,    would  be  to    introduce  a   most  dangerous 
latitude  into  criminal  proceedings.     I  am  decidedly  of  opinion  that  you  have    [  323  ] 
failed  in  the  proof  of  a*  substantial  allegation.     It  is  essential  to  the  secu- 
rity of  innocence,  that  words  set  out  in  the  record  should  be  either  literal- 
ly or  substantially  proved.     A  person  giving   his   assurance   generally,  and 
giving  his  assurance  for  the  perfoimance  of  a  particular  stipulation,  are  al- 
lowed to  be  entirely  different.     If  a  man  swears   falsely  to  several  mateii- 
al  questions,  these  may  be  included  in  distinct  counts.  . 

(«)  Identity.  mem  for 

1.     Rex  v.  Morris.  £.  T.   1761.  1  Leacb,  C.  L.  50,  51.  perjury,  in 

Indictment   for  perjury  in  an  answer  to  a  bill  in  Chancery.     No  evidence  an  answer 
was  given  of  the  identity   of  the  person  who  swoie  the  answer,  nor  was  it  to  a  bill  in 
proved  that  any  person  at  all  had  sworn  it ;  but  the  name  subscribed  to  the  phance2T» 
answer  was  proved  to  be  the  hand-writing  of  the  defendant.     The  Master  in  cient  proof 
Chancery  proved  that  the  jurat  was  subscribed  by  him,  but  he  had  no  recoliec-  of  identity 
tion  of  the  person  of  the  defendant.  „  of  the  par.. 

The  Court  said,  the  name  subscribed  to  the  answer  was  proved  to  be  the  *°n» or  *■• 
hand-writing  of  the  defendant,  and  it  was  proved  that  the  jurat  was  subscribed  by  actually 
the  Master,  as  being  sworn  before  him  ;  this  is  sufficient  proof  that  the  de-  took  the 
fendant  is  the  same  person,  and  that  he  actually  swore  the  answer  subscribed,  oath  in 
The  order  of  the  Court  of  Chancery  "  that  all  defendants  shall  sign  their  an-  qp«stion,  if 
swers,"  was  intended  to  facilitate  the  proof  of  perjury  ;  and  a  jurat  attested     .  r     J- 
by  the  proper  person  before  whom  the  oath  ought  to  be  taken  is  sufficient  proof  proved,  as 
of  its  being  actually  sworn  by  the  person  whose  name  is  signed,  at  least  so  well  ae  that 
far  as  to  put  it  upon  him  to  give  some  probable  evidence  that  he  was  persona-  of  the  Mas- 
ted  ;  as  it  would  otherwise  be  difficult,  and  perhaps  impossible,  to  convict  any t€' helore 
one  of  perjury  committed  in  an  answer  to  a  bill  in  Chancery.  WM  ewoni# 

2.  Rex  v.  Rrady.  July  Sess.  1784.  Old  Bailey.  1  Leach,  C.  L.  327. 

Upon  the  stat.  31    Geo.   2.  c.  10.  s.   24.  fcr  taking  a  false  oath  to  obtain  But  proof  of 
administration  to  a  seaman's  effects,  in  order  to  receive  his  wages.     The  ques-  *•  defend- 
tion  was,   whether  it  was  necessary  to  prove,  directly  and  positively,  that  it  *"* 8  "***" 
was  the  prisoner  who  took  the  oath.     The  Court  said  that  the  evidence  given  gome  other 
was  defective,  as  there  was  a  possibility,  from  any  thing  that  had  been  given  eTidence  of 
in  evidence  to  the  contrary,  that  the  prisoner  might  have  gone  through  all  the  identity,  is 
rest  of  the  fraud,  and  have  avoided  the  circumstance^ of  taking  the  oath,  espe-  "jd^P®0*1- 
cially  as  he  probably  knew  that  the  taking  the  oath  was  a  capital  felony. 
And  they  further  said,  that  if  this  had  been  an  indictment  for  perjury  at  common 
law,  it  would  have  been  incumbent  on  the  prosecutor  to  have  precise  and  posi- 
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tive  proof  that  the  prisoner  was  the  person  who  tookt  he  oath,  and  it  was  equal- 
1  y  incumbent  on  him  so  to  do,  upon  an  indictment  on  the  statute  in  ques- 
tion. 
[  324  ]  (f)  Of  Nun  Prw  record.  * 

(E)     OF    THE    WITNS8B8.  t 

1.  Rmhka  t.  Mcscot.  M.  T.  1713,  K.  B.  10  Mod.  193. 
One  wit.         A  question  arose  started  on  an  indictment  for  a  judicial  perjury,  whether 
sufficient'to  one  Prbd1106*!  as  an  evidence  foi  the  queen  might  not  be  examined  upon  a  vmr 
support  the  <Z*re«  as  tDe  common  usage  is  in  civil  actions. 

indictment.  Parker,  J.  C,  in  summing  up  the  evidence,  said,  there  is  this  difference  be- 
tween a  prosecution  for  perjury  and  a  bare  contest  about  property,  that  in  the 
latter  case  the  matter  stands  indifferent ;  and  therefore  a  credible  and  proba- 
ble witness  shall  turn  the  scale  in  favor  of  either  of  the  party  ;  but  in  the  former, 
presumption  is  even  to  be  made  in  favor  of  innocence,  and  the  oath  of  the  party 
will  have  a  regard  paid  to  it  until  disproved.  Therefore,  to  convict  a  man  of 
perjury,  a  probable,  a  credible  witness  is  not  enough  ;  but  it  must  be  a  strong 
and  clear  evidence,  and  more  numerous,  for  else  there  is  only  oath  against 
oath. 

2.  Rsx  v.  Lb*.  M.  T.  1732.  Cited  PbilL  Ev.  163. 
In  the  ab.  Per  Bayley,  J.  The  rule  on  indictment  for  perjury  requiring  two  witnesses 
■ence  of  must  not  be  understood  as  establishing  that  two  witnesses  are  necessary  to  dis- 
stantui/evi-  Prove  tne  *"ac*  sworn  to  hy  the  defendant ;  for  if  any  material  circumstance  be 
dance  given  proved  by  the  other  witnesses,  in  confirmation  of  the  witness  who  gives  the 
by  another;!  direct  testimony  of  perjury,  it  may  turn  the  scale  and  warant  a  conviction. 
[  325  ]    3.  Rex  v.  Knill.  T.  T.  1*822.  K.  B.  5  B.  &  A.   929.  S.  P.     Rex  v.  Hah- 

sis.  5B.&  A.  939.  n. 
Or  where         jn  this  case  the  defendant  had  been  committed  of  perjury,  charged  in  the 
d  n^c  n    indictment  to  have  been  committed  in  an  examination  before  the  House  of 
sists  of  the  Lords  ;  and  the  only  evidence  was  a  contradictory  examination  of  the  deiend- 
contradicto-  ant,  before  a  committee  of  the  House  of  Commons.     Application  was  made 
ry  oath  of    for  a  new  trial,  on  the  ground  that,  in  perjury,  two  witnesses  were  necessary, 
the  party      whereas  in  this  case  onlv  one  witness  had  been  adduced  to  prove  the  corpus 
'     delicti,  namely,  the  witness  who  deposed  to  the  contradictory  evidence  given 
by  the  defendant  before  the  committee  of  the  House  of  Commons  ;  and  fur- 
ther, it  was  insisted,  that  mere  proof  of  a  contradictory  statement  by  the  de- 
fendant on  another  occasion  was  not  sufficient,  without  other  circumstances 
showing  a  corrupt  motive,  and  negativing  the  probability  of  any  mistake ;  bat, 
The  Court  held,  that  the  evidence  was  sufficient,  the  contradiction  being 
by  the  party  himself,  and  that  the  jury  might  infer  the  motive  from  the  cir- 
cumstances ;  and  the  rule  was  refused. 

4.  Rex  v.  Bbouohton.  E.  T.  1744.  K.  B.  2  Stra.  1230. 

*  If  the  perjury  be  committed  on  the  trial  of  a  cause  at  Nisi  Prius,  the  record  ought  to  be 
produced  in  order  to  show  that  such  a  trial  was  had,  but  the  production  of  the  potted  will  be 
sufficient  for  this  purpose  ;  see  Rex  v.  lies,  Hard.  118;  Bui.  N.  P.  343;  2  Hawk.  P.  C.  c. 
46.  s.  56;  3  Stark.  Evid.  1136.  And,  in  addition  to  the  production  of  the  record,  the  previ- 
ous evidence  and  state  of  the  cause  should  be  so  far  proved  as  to  show  that  the  matter  sworn 
to  was  material ;  and  the  prefatory  circumstances  and  innuendoa  averred  m  the  indictment 
for  the  purpose  of  showing  such  materiality  must  also  be  proved.  The  record  will  show 
what  issues  were  joined  between  the  parties ;  but  such  proof  mt.st  be  given  of  what  occurred 
at  the  trial  as  will  show  the  bearing  and  materiality  of  the  defendant's  evidence ;  see  3  Suit. 
Evid.  1143. 

t  It  is  no  objection  to  the  competency  of  a  witness,  on  an  indictment  for  perjury  committed 
in  an  answer  in  Chancery,  that  in  his  answer  to  a  cross-bill  he  has  sworn  to  the  same  fact 
which  he  is  now  called  to  prove ;  Rex  v.  Pepys,  Peake,  138.  And  if  several  persons  are 
separately  indicted  for  perjury  in  swearing  to  the  same  fact,  either  of  them,  before  convic- 
tion, may  be  a  witness  on  the  trial  of  the  other. 

X  Or  be  established  by  written  documents,  this  would  perhaps  be  sufficient,  although  it 
does  not  appear  as  yet  to  have  been  so  decided.  Also,  if  the  perjury  consist  in  the  defend. 
ant's  having  s worn  contrary  to  what  he  had  before  sworn  upon  the  same  subject,  this  is  not 
within  the  rule  abovementionod ;  for  the  effect  of  the  defendant's  oath  in  the  one  case  is  neu- 
tralised by  his  oath  m  the  other ;  and  proof  by  one  witness  will  therefore  make  the  evidence 
against  the  defendant  preponderate. 
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On  an  indictment  for  perjury,  it  appeared,  that  one  W.,  employed  the  de-Tto  party 
fendant's  brother,  J.,  to  sell  an  estate  for  him,  that  lay  at  a  distance,  whom  inJ°red.  bY 
W.  charged  to  have  sunk  700/.  of  the  purchase  money,  and  filed  a  bill,  and  JiVSmpe. 
obtained  a  decree  for  an  account  upon  the  foot  of  an  imposition ;  after  this,  tent  wit. 
J.  B.,  pretending  to  have  found  a  written  account,  wherein  he  had  given  W.  nesa. 
credit  for  the  700/.  reheard    the  cause,  and  examined  the  defendant,   who 
swore  that  the  account  was  sent  to  him  by  bis  brother  into  Yorkshire,  to 
show  W.,  wbicb  be  did  ;  and  W.  owned  it  to  be  his  band,  and  declared  he 
bad  forgot  if.     The  Chancellor  was  of  opinion  this  account  was  a  forgery, 
and,  therefore,  did  not  vary  his  decree,  but  recommended   the  prosecution  of 
J.,  who,  thereupon,  ran  away.     W.  then  indicted  the  defendant  for  perjury, 
and  offered  himself  as  a  witness,  which  was  opposed,  on  the  authority  of  Rex 
t.  Nunez,  2  Stra.  1043,  and  Dominus  Rex  v.  Ellis,  2  Stra.  1 104,  and  the 
case  of  the  King  v.  Whiting,  infra. 

The  Chief  Justice  declared  he  was  for  bearing  the  evidence  of  W.,  because 
as  no  bill  of  exceptions  would  lie,  the  prosecutor  would  otherwise  be  with- 
out remedy,  whereas,  the  defendant,  if  convicted,  might  move  for  a  new  tri- 
al ;  but  he  said  he  would  give  no  opinion  at  present,  further  than  observing 
that,  in  Nunez's  case,  the  suit  in  the  Exchequer  was  then  depending,  where- 
as the  suit  here  in  Equity  seemed  to  be  at  an  end. 

5.  Rkx  v.  Whiting.  M.  T.  1697.  K.  B.  1  Salk.  283;  S.  C.  1  Ld.  Raym. 

696. 

In  an  information  against  the  defendant  for  a  cheat,  it  appeared  to  ^»Ff?A 
that  he  had  a  promise  of  a  note  for  51.  from  his  mother-in-law,  and  by  some  A  -» 

sleight  got  her  hand  to  a  note  of  100/.     And,  not?*" 

Per  HoUf  C.  J.  The  mother  cannot  be  a  witness,  being  concerned  in 
the  consequence  of  the  suit,  which  is  a  means  to  discharge  her  of  the  100/. ; 
for,  though  the  verdict  upon  this  information  cannot  be  given  in  evidence  in 
an  action  upon  the  note  for  the  100/.  yet  we  are  sure  to  hear  of  it  to  influ- 
ence tbe  cases  of  perjury  or  forgery,  where  the  party,  whose  interest  is  de- 
feated or  prejudiced  by  the  deed,  &c,  is  no  evidence  to  prove  the  perjury  or 
forgery. 

See  King  v.  Bray,  Temp.  Hard.  358;  King  v.  Broughton,  2  Stra.  1229; 
Abraham  v.  Burn,  4  Bur.  2251. 

(F)  Of  thb  trial. 
Rkx  v,  Bainton.  E.  T.  1738.  K.  B.  2  Stra.  1088. 

An  indictment   at  the  quarter  sessions  for  perjury  at  common  law  was At  common 
quashed  for  want  of  jurisdiction.     Thb  was  said  to  have  been  done  so  about  jj^  JPJ1  ct" 

three  years  before.  perjury 

could  not  be  tried  at  the  quarter  sessions,  t 

(G)  Of  the  punishment. J 

*  And  though  at  one  time  it  was  considered  necessary  to  show  that  such  party  feed  satis- 
fied the  judgment  in  the  suit  in  which  the  perjury  was  committed,  before  he  could  be  admit, 
ted  as  a  witness ;  see  Rex  v.  Eden,  1  Esp.  97 ;  Rex  v.  Dalby,  Peake,  N.  P.  c.  12.  on  the 
ground  that  he  might  possibly  make  use  of  a  conviction  for  the  purpose  of  obtaining  relief  in 
equity  against  the  judgment ;  yet,  as  it  is  now  an  established  rule  that  a  court  of  equity  will 
not  grant  relief  on  a  conviction  which  proceeds  on  the  evidence  of  the  prosecutor,  see  Bart, 
lett  v.  Fickersgill,  4  Burr.  2255  ;  Smith  v.  Frazer,  7  T.  R.  60  ;  Rex  v.  Boston,  4  East.  577, 
it  is  observed,  that  there  can  be  no  objection  to  his  being  admitted  a  witness ;  Phil,  on  Evid. 
92.  And  even  if  the  indictment  proceed  upon  the  5  Elii.  c.  9.  which  gives  the  prosecutor 
half  the  forfeiture  incurred,  it  is  conceived,  that  as  in  action  to  recover  his  moiety  he  would 
be  precluded  from  giving  the  conviction  in  evidence,  there  would  bono  objection  to  his  com* 
potency ;  see  Phil,  on  Evid.  92,  93. 

t  Bat  under  5  Eliz.  c.  9.  they  have  jurisdiction ;  Rex  v.  Higgins,  2  East,  18. 

t  Perjury  is  punishable  at  common  law,  with  fine,  imprisonment,  (hard  labour,  3  Geo.  4.  c. 
114),  and  pillory,  at  the  discretion  of  the  Court;  and  by  stat.2  Geo.  2.  c.  25.  s.  2.  the  judge 
may  order  the  party  to  be  transported,  or  to  be  imprisoned,  and  kept  to  hard  labour  in  the 
House  of  Correction,  for  a  term  not  exceeding  seven  years.  The  false  affirmation  of  a  Qua- 
ker is  punishable  in  tbe  same  manner ;  22  Geo.  2.  c.  46.  s.  36 ;  9  Geo.  4.  c.  32. 

It  was  anciently  capital,  and  was  afterwards  punished  by  banishment,  or  cutting  out  of  the 
tongue ;  4  Hsrg.  St.  Tr.  1Q3 ;  the  last  of  which  penalties  is  one  of  the  few  instances  of  cha- 
racteristic puniahmentt  wJuafe  have  been  somewhat  fancifully  recommended  by  an  ingenious    . 
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123  PERJURY.— By  statute. 

IV.  BY  STATUTE. 

(A)  In  general. 
(a)  Of  the  offence.* 

modem  writer.  Instances  where  this  offence  has  been  visited  with  very  ffreat  severity  art 
to  be  found  in  times  comparatively  recent.  Of  these  the  judgment  upon  Titua  Oates  is  the 
most  remarkable ;  he  was  sentenced  to  pay  a  fine  of  9000  marks ;  to  be  whipped  from  Aid- 
gate  to  Newgate,  and  from  Newgate  to  Tyburn ;  to  be  imprisoned  for  life,  and  to  stand  four 
times  every  year  in  the  pillory ;  4  Harg.  St.  Tr.  105,  106.  But  this  judgment  was  declared 
to  be  unjust  and  illegal,  and  Oates  was  pardoned ;  7  Harg.  St.  Tr.  455 ;  8  Id.  476. 

*  By  5  Eiiz.  c.  9.  s.  6.  it  is  enacted,  "  that  if  any  person  or  persons  wilfully  and  corruptly 
commit  any  manner  of  wilful  perjury,  by  his  or  their  deposition,  in  any  of  the  lung's  courts 
therein  before  mentioned ;  viz :   of  Chancery,  Whitehall,  or  elsewhere  within  any  of  the 
king's  dominions  of  England  or  Wales,  or  the  marches  of  the  same,  where  any,  person  or 
persons  shall  have  authority  by  virtue  of  the  king's  commission,  patent,  or  writ,  to  hold  plea 
of  land;  or  witnesses  concerning  the  title,  right,  or  interest  of  any  lands  or  tenements,  or 
hereditaments ;  or  in  an>  of  the  king's  courts  of  record,  or  in  any  leet,  view  of  frankpledge 
or  lawdary,  ancient  demesne  court,  hundred  court,  court  baron,  or  in  any  court  or  courts  of 
the  stannary  in  the  counties  of  Devon  or  Cornwall ;  or  being  examined  ad  perpetuamrdme. 
moriam;  every  such  offender  shall  forfeit  20J.  (half  to  the  party  aggrieved),  and  have  impris- 
onment by  the  space  of  six  months,  without  bail  or  mainprise ;  and  the  oath  of  such  offender 
shall  not  from  henceforth  be  received  in  any  court  of  record  in  England  or  Wales,  until  such 
judgment  shall  be  reversed,  &c,  on  which  reversal  the  party  grieved  shall  recover  damages 
against  the  party  who  did  procure  the  said  judgment  so  reversed  to  be  given."    In  the  con. 
straction  of  this  statute  it  has  been  laid  down,  that  no  one  can  be  guilty  of  perjury,  within  its 
meaning,  who  might  not  be  guilty  of  subornation  of  perjury  under  its  provisions,  because  it 
pvnishes  the  latter  offence  with  greater  severity  than  the  former,  and  therefore  could  not 
intend  to  enlarge  the  purview  as  to  what  it  treats  as  the  smaller  offence  beyond  its  scope  with 
respect  to  the  latter ;  and,  consequently,  as  under  this  act,  subornation  can  only  be  com- 
mitted in  matters  depending  in  suit  by  writ,  action,  bill,  plaint,  or  information,   in  anywise 
concerning  lands,  tenements,  or  hereditaments,  or  goods,  chattels,  debts,  damages,  &c,  the 
commission  of  perjury  itself  comes  under  the  same  restriction;  5  Co.  99.  a.     And,oo  this 
ground  it  is  easy  to  account  for  the  decision  in  Price's  case,  Cro.  Jac.  130.  where  it  is  said, 
generally,  that  no  indictment  will  be  against  a  witness  for  the  crown  for  any  thing  he  may 
depose,  because  the  king  cannot  prosecute  his  own  witness,  for  that  was  the  case  of  an  in- 
formation on  the  statute  for  something  sworn  on  an  indictment,  and  the  position,  in  its  broad- 
eat  sense,  can  never  for  a  moment  be  eupported ;  Hawk.  b.  1.  c.  69.  s.  19.     And  as  the 
clause  in  the  statute  respecting  perjury  committed  by  persons  in  their  examinations  ad  per. 
peiuam  ret  memorial^  or  in  their  depositions  in  some  of  the  courts  there  mentioned,  is  taken 
to  relate  only  to  the  oath  of  a  witness ;  and  therefore,  no  one  can  be  indicted  under  this 
statute  for  perjury  committed  in  an  answer  in  Chancery,  in  exhibiting  articles  of  peace  in 
a  presentment  made  as  a  homager  of  a  court  baron,  or  in  waging  law,  or  in  making  oath 
before  commissioners  appointed  to  investigate  title ;  3  Inst.  166 ;  2  Roll.  Abr.  77 ;  Hawk.  b. 

1.  c.  69.  s.  20.  It  seems  also  questionable,  whether  any  affidavit  in  a  court  of  justice,  or  de- 
position before  the  sheriff  on  a  writ  of  inquiry,  can  be  made  the  subject  of  prosecution  under 
this  statute  ;  Hawk.  b.  I.e.  69.  s.  24.  There  is  also  this  distinction  between  perjury  at 
common  law  and  upon  this  act,  that  the  former  may  be  brought  though  the  perjury  is  at  once 
detected,  and  does  not  succeed  in  injuring  any  individual ;  but  no  indictment  can  be  sustain, 
ed  for  the  latter,  unless  some  one  was  actually  aggrieved  by  the  offence  ;  3  Inst.  166,  167. 
It  is  therefore,  much  easier  and  more  certain  to  proceed  at  common  law. 

For  the  purpose  of  facilitating  prosecutions  for  perjury,  and  of  preventing  great  offenders 
from  escaping  punishment  by  reason  of  the  expense  attending  prosecutions,  the  stai.  23  Geo. 

2.  c.  11.  s.  3.  enacts,  "that  it  shall  and  may  be  lawful  to  and  for  any  of  his  majesty's  justices 
of  assize,  or  Nisi  Prius,  or  general  gaol  delivery,  or  of  any  of  the  great  sessions  of  the  princi- 
pality of  Wales,  or  of  the  courts  palatine ;  and  they  are  hereby  authorized  (sitting  the  court, 
or  within  twenty-four  hours  after),  to  direct  any  person  examined  as  a  witness  upon  any  trial 
before  him  or  them,  to  be  prosecuted  for  the  said  offence  of  perjury,  in  case  there  shall  ap- 
pear to  4um  or  them  a  reasonable  cause  for  prosecution,  and  that  it  shall  appear  to  htm  or 
them  proper  so  to  do  ;  and  to  assign  the  party  injured,  or  other  person  undertaking  such  pro. 
secution,  counsel,  who  shall,  and  are  hereby  required  to  do  their  duty  without  any  fee,  gra- 
tuity, or  reward  for  the  same,  and  every  such  prosecution  so  directed  as  aforesaid,  shall  be 
carried  on  without  payment  of  any  tax  or  duty,  and  without  payment  of  any  fees  in  court, 
or  to  any  officer  of  the  court,  who  might  otherwise  claim  or  demand  the  same.  And  the 
clerk  of  assise,  or  his  associate  or  prothonotary,  or  other  proper  officer  of  the  court,  who 
shall  be  attending  when  such  prosecution  is  directed,  shall,  and  is  hereby  required,  without 
any  fee  or  reward,  to  give  the  party  injured,  or  other  person  undertaking  such  prosecution, 
a  certificate  of  the  same,  being  directed,  together  with  the  names  of  the  counsel  assigned 
him  by  the  Court ;  which  certificate  shall  in  all  cases  be  deemed  sufficient  proof  of  sueh 
prosecution  having  been  directed  as  aforesaid ;  provided  that  no  such  direction  or  certificate 
•hall  be  given  in  evidence  upon  any  trial  to  be  had  against  any  person  upon  a  proaecsfaon 
so  directed  M  aforesaid." 
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(b)  Of  the  indictment  +  I  827  1 

(c)  Of*A*  evidence.  [  328  J 

Rex  v.  Crosslky.  T.  T.  1797.  K.  B.  7  T.  R.  319. 
Od  an  idictment  for  perjury  assigned  on  an  affidavit  sworn  before  the  Conrt,  I*  support 
the  court  held  that,  in  support  of  the  indictment  on  the  6  Eiiz.,  the  evidence  of  **  "xhc* 
should  show  that  the  affidavit  was  made  conformably  with  its  provisions.  $  ^-}-  ^f 

evidence  should  show  that  the  affidavit  was  made  conformably  thereto. 

(d)  Of  the  punishment  and  costs.] 

V.  OF  SUBORNATION  OF.  [  $29  ] 

(A)  Of  the  offence.J: 

*  Every  indictment  on  the  5  Eli*,  e.  9.  mast  exactly  pursue  the  words  of  it ;  and  therefore 
if  it  allege  tfeat  the  defendant  deposed  such  a  matter  fauo  et  deceptive,  or  faleo  et  corrupt*, 
or /else  et  volmwtarie,  without  saying  voluntatis  et  corrupts,  it  is  not  good,  though  it  conclude 
that  etc  voluntariam  et  corrupiam  commieti  perjuHam  contra  format*  statuti,  $c.  Also  it  is 
said  to  be  necessary  expressly  to  show  that  the  defendant  was  sworn,  and  that  it  is  not  suffi- 
cient to  say  that  tactoper  ee  Micro  evangelio  depoeuiu  Bat  there  is  no  need  to  show  whether 
the  party  took  the  false  oath  through  the  subornation  of  another,  or  of  his  own  act,  though 
the  words  of  the  statute  are,  "if  persons  by  subornation,  &c,  or  their  own  act,  Ac,  shall 
commit  wilful  perjury,"  for  there  being  no  medium  between  the  branches  of  this  distinction, 
they  seem  to  be  put  in  ex  abundanti,  and  to  express  no  more  than  the  law  would  have  im- 
plied, and  therefore  operate  nothing ;  1  Hawk.  P.  C.  c.  69.  s.  17, 18.  5  Bac.  Abr.  Perjury  (B) 
sad  the  authorities  there  cited. 

The  23  Geo.  2.  c.  11.  makes  provision  for  the  more  easy  framing  of  indictments  for  perjury 
and  subornation  of  perjury.  The  first  section,  reciting  that,  by  reason  of  the  difficulties  at- 
tending  prosecutions  for  perjury,  and  subornation  of  perjury,  those  henious  crimes  had  fre- 
quently gone  unpunished,  enacts,  "that  in  every  information  or  indictment  to  be  prosecuted 
against  any  person  for  wilful  and  corrupt  perjury,  it  shall  be  sufficient  to  set  forth  the  sub. 
stance  of  the  offence  charged  upon  the  defendant,  and  by  what  court,  or  before  whom  the 
oath  was  taken,  averring  such  court,  or  person  or  persons,  to  have  a  competent  authority  to 
administer  the  same,  together  with  the  proper  averment  or  averments  to  falsify  the  matter 
or  matters  wherein  the  perjury  or  perjuries  is  or  are  assigned,  without  setting  forth  the  bill, 
answer,  information,  indictment,  declaration,  or  any  part  of  any  record  or  proceeding,  either 
in  law  or  in  equity  other  than  as  aforesaid  ;  and  without  setting  forth  the  commission  or  au- 
thority of  the  Court,  or  person  or  persons  before  whom  the  perjury  was  committed."  And 
the  second  section  enacts,  "that  in  every  information,  or  indictment  for  subornation  of  per* 
jury,  or  for  corrupt  bargaining  or  contracting  with  others  to  commit  wilful  and  corrupt  per- 
jury, it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged  upon  thedefendant, 
without  setting  forth  the  bill,  answer,  information,  indictment,  declaration,  or  any  part  of 
any  record  or  proceeding,  either  in  law  or  equity,  and  without  setting  forth  the  commission 
or  authority  of  the  court,  or  person  or  persons  before  whom  the  perjury  was  committed  or 
was  agreed,  or  promised  to  be  committed. n 

t  The  punishment  is  stated,  ante,  div.  III.  (G).  The  2  Geo.  2.  c.  25.  adds  the  option  of 
transportation,  for  a  term  not  exceeding  seven  years,  or  imprisonment  for  not  more  than  three 
at  the  discretion  of  the  judges.  And,  in  the  case  of  perjury  at  elections,  the  18  Geo.  2.  c. 
18.  unites  both  penalties,  on  the  stat.  of  Elis.,  and  2  Geo.  2 ;  so  that  in  Price's  Case,  6  East, 
927,  the  Court  vacated  their  former  judgment,  and  sentenced  the  defendants  to  forfeit  20/. 
each,  to  be  imprisoned  six  months,  their  oath  not  to  be  received ;  and,  after  the  expiration 
of  their  confinement,  to  be  transported  for  seven  years. 

The  prosecutor,  unless  he  is  a  witness,  and  his  name  appears  as  such  on  the  back  of  the 
bill,  cannot  claim  costs  as  a  party  grieved,  if  the  indictment  is  at  common  law,  but  only  when 
it  if  framed  on  the  statute ;  1  Esp.  R.  126. 

$  Subornation  of  perjury,  at  common  law,  is  the  procuring  another  to  commit  legal  perjury, 
who,  in  consequence  of  the  persuasion,  takes  the  oath,  to  which  he  has  been  incited  ;  Hawk, 
b.  1.  3.  c.  69.  s.  10.  By  5  Eliz.  c.  9.  the  operation  of  which  as  to  perjury  itself  we  have 
already  considered,  it  is  enacted,  that  "  whoever  shall  unlawfully  and  corruptly  procure  any 
witness,  or  witnesses  by  letters,  rewards,  promises,  or  by  any  other  sinister  and  unlawful 
labour  or  means  whatsoever,  to  commit  any  wilful  and  corrupt  perjury,  in  any  matter  or  cause 
whatsoever,  depending  in  suit  by  any  writ,  action,  bill  complaint,  or  information,  in  anywise 
concerning  any  lands,  tenements,  or  hereditaments,  goods,  chattels,  debts,  or  damages,  in 
any  of  the  king's  courts,dcc.  (as  enumerated),  or  shall  unlawful!)  and  corruptly  procure  or 
suborn  any  witness  or  witnesses,  who  shall  be  sworn  to  testify  in  perpetuam  rei  memorial*,  shall 
forfeit  40/.,  and  if  he  has  not  that  sum,  or  property  to  its  amount,  he  shall  be  imprisoned  one 
year,  and  stand  in  the  pillory  one  hour,  in  the  town  next  adjoining  the  place  where  the  perjury 
was  committed."  To  render  the  offence  of  subornation  of  perjury  complete,  either  at  com* 
mon  law  or  on  the  statute,  the  false  oath  must  be  actually  taken,  and  no  abortive  attempt  to 
solicit  will  bring  the  offender  within  its  penalties ;  3  Mod.  122  ;  I  Leach,  455.  in  notes.  But 
the  criminal  solicitation  to  commit  perjury,  though  unsuccessful,  is  a  misdemeanor  at  com. 
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(B)  Op  the  ramcrrxKHT. 
Rroina  v.  Rhode*.  K.  T.  1703.  K.  B.  2  Ld.  Raym.  889. 
The  indict.       Holiy  C.  J.>  said  that  "persuaded"  implied  an  act  done,  for  else,  the  witn< 
merit  must    could  not  be  said  to  be  persuaded.  For  a  man  does  persuade  till  he  has  the  effect 
show  that    of  his  persuasion.     And  he  agreed  with  Vaux's  case ;  3  Cro.   101.     And  he 
tioVoTthe   said  tna* tD6  first  Per9ua8»cn  should  be  intended  to^prevail,  and  should  give  the 
defendant    first  persuader  a  share  of  the  guilty.     Then  the  counsel,  too,  took  another  ex- 
was  con.     ception,  that  it  was  too  general  to  say,  that  per  sinistro*  laboreo,  media,  etpro- 
summated.*  curatione*  he  procured  him  to  forswear  himself;  but  the  information  ought  to 
show  in  particular  how  it  was  brought  about ;  and  he  compared  it  to  the  case 
of  an  indictment  for  murder,  where  the  weapon,  &c.  is  all  set  out  in  certainty. 
Holt,  C.  J,,  said,  it  would  be  good  in  an  indictment  for  an  accessary  to  a 
murder. 

Powell,  J.,  said,  all  the  precedents  are  thus.     Besides,  the  information  says 
he  procured  J.  S.io  do  it,  which  shows  that  the  act  was  done,  and  then  per  aws- 
istros,  Sfc.  will  not  hurt. 
[  330  ]  (C)  Of  the  evidence.! 

Rex  v.  Rkilly.  1787.  Old  Bailey,  i  Leach,  G.  L.  454. 
The  record  On  an  indictment  against  T.  R.  for  suborning  one  M.  to  commit  perjury,  it 
nee*  W*t"  wae  contended  on  the  part  of  the  crown,  that  the  bare  production  of  the  record 
viction  for  °^  ^%'s  conviction  was  of  i'self  sufficient  evidence  that  he  had,  in  fact,  taken 
perjury  is  the  false  oath  as  alleged  in  the  indictment.  But  it  was  insisted  for  the  prison- 
no  evidence  er  that  the  record  was  not  of  itself  sufficient  evidence  of  the  fact ;  that  the  jury 
against  the  nad£a  right  to  be  satisfied  that  such  conviction  was  right ;  that  R.  had  a  right  to 
but<the*o£  controvert  the  guilt  of  M. ;  and  that  the  evidence  given  on  M.'s  trial  ought  to 
fence  must  De  submitted  to  the  consideration  of  the  present  juiy  ;  and  the  recorder  obliged 
be  again  re.  the  counsel  for  the  crown  to  go  through  the  whole  case,  in- the  same  manner  as 
gularly  pro.  if  the  jury  had  been  charged  to  try  M. 
ye**  "  (D)  Op  the  punishmrnt.J 

VI.  EFFECT  OF  CONVICTION  OF. 
^j.  Rex  v.  Rkilly.  July  Sess.  1787.  1  Leach,  C.  P.  454. 

viction  on  T°e  31  Geo.  2.  c.  10.  s.  24.  enacts,  "that  whosoever  shall  willingly  and  know- 
31  Geo.  3.  ingly  take  a  false  oatji,  or  procure  any  other  person  to  take  a  false  oath,  to  ob~ 
[331  ]  tain  thejprobate  of  any  will  or  wills,  orftto  obtain  letters  of  adminstration, 
a  pardon  re.  in  order  to  receive  the  payment  of  any  wages,  pay,  or  other  allowances  of 
•tores  the  money  or  prize  money,  due,  or  that  were  supposed  to  be  due,  to  any  officer, 
ntafonner  8eamen  or  other  person  entitled,  or  supposed  to  be  entitled,  to  any  wages,  % 
eompeten.    P*?*  or  other  allowances  of  money  or  prize  money  for  service  done  on  board 

cy.} 

mon  law,  punishable  not  only  by  fine  and  imprisonment,  bnt  by  corporal  and  infamous  punish* 
ment ;  9  East  Rep.  17  ;  Hawk.  b.  1.  c.  69.  s.  10  ;  6  East,  464. 

*  Though  it  does  not  seem  to  be  necessary  to  set  forth  the  means  used  by  the  defendant 
to, -effect  his  design,  but  it  is  sufficient  to  state  that  he,  by  sinister  and  unlawful  means  and 
labours,  procured  the  commission  of  the  perjury ;  3  Ld.  Raym.  886  ;  3  Leach,  796. 

t  The  perjury  must  first  be  proved  as  in  ordinary  cases ;  for,  unless  this  be  proved,  the) 
defendant  cannot  be  found  guilty  of  the  subornation ;  3  Hawk.  c.  69.  a.  10.  And  the  previous 
subornation  must  be  proved,  as  laid  in  the  indictment ;  namely,  that  the  defendant  solicited 
or  procured  J.  N.  to  prove  so  and  so,  upon  the  trial  of  the  issue,  knowing  the  same  to  be- 
false,  or  that  J.  N.  by  giving  such  evidence  would  be  committing  perjury. 

t  The  punishment  is  stated  ante,  div.  in.  (G).    And  by  the  3  Geo.  3.  c.  35.  transporta- 
tion for  seven  years,  or  imprisonment  for  three,  or  for  any  shorter  term  in  either  case,  may- 
be inflicted  on  a  party  convicted  of  this  offence.    And  it  has  been  said,  that  subornation  of 
perjury  should  be  visited  with  a  heavier  punishment  than  the  perjury  itself,  for 
author  quam  actor;  5  Co.  Rep.  99  ;  3  InsL  167. 

4  But  the  consequence  of  a  conviction  for  perjury,  though  it  forms  no  part  of  the 
ment,  is,  that  the  offender  is  incapacitated  from  giving  evidence  in  a  court  of  justice  ; 
Gilb.  Ev.  136 ;  BulL  N.  P.  391 ;  4  Black.  Com.  138  ;  3  Hawk.  P.  C.  c.  46.  s.  101.  But  a 
pardon  will  restore  his  competency,  except  in  the  case  of  a  conviction  for  perjury,  or  subor* 
nation  of  perjury,  on  the  stau  5  Elii.  c.  9.  which  provides  that  the  offender  shall  never  be 
admitted  to  give  evidence .'  in  courts  of  justice  until  the  judgment  be  reversed  ;  and  there* 
fore,  the  king's  pardon  will  not,  in  such  case,  make  faun  a  competent  witness  ;  see  PhiL  en 
Ev.  £0.    A  very  summary  mode  of  proceeding  is  given,  where  persons  convicted  of  perjury 
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any  king's  sh  ip  or  vessel,  who  has  really  served  on  board  any  king's  ship  or 
Teasel,  every  person  so  offending  shall  be  deemed  guilty  of  felony,  and  shall 
suffer  death  as  a  felon,  without  benefit  of  clergy."  J.  M.  was  convicted  on 
this  statute  before  Mr.  Serjeant  Adair,  recorder,  for  taking  a  false  oath,  that 
one  J.  Sn  a  seamen  on  board  his  Majesty's  ship  the  Hannibal,  died  a  bachelor, 
intestate,  and  without  a  parent,  and  that  he,  J.  M.,  was  his  lawful  brother  and 
next  of  kin,  with  intent  to  obtain  letters  of  administration  to  the  goods  and 
chattels  of  the  said  J.  S.  &c.  In  the  course  of  the  trial,  it  was  discovered  that 
a  person  of  the  name  of  T.  R.,  who  appeared  as  witness,  had  taken  advantage 
of  the  prisoner's  ignorance,  and  suborned  him  to  commit  the  offence.  T.  R. 
was  accordingly  committed  to  take  his  trial  at  the  next  sessions,  and  no  judg- 
ment was  passed  upon  the  prisoner  J.  M.  In  the  September  sessions  follow- 
ing, on  the  trial  of  the  indictment  against  T.  R.  for  procuring  J.  M.  to  take 
the  said  false  oath,  J.  M.  was  produced  as  a  witness  on  the  part  of  the  crown. 
The  counsel  for  the  prisoner  produced  the  record  of  J.  M's  conviction  in  the 
July  sessions  preceding,  and  submitted  that  his  competency  was  thereby  des- 
troyed, notwithstanding  the  conviction  had  not  been  yet  followed  by  a  judg- 
ment. But  the  counsel  for  the  crown  waived  the  argument  upon  this  point ; 
and  on  J.  M.  being  called  upon  to  say  why  the  Court  should  not  give  him 
judgment  to  die  according  to  law,  he  pleaded  his  Majesty's  pardon  in  bar,  and 
it  being  regularly  allowed,  he  was  admitted  to  give  evidence,  and  the  prisoner 
was  convicted.  The  question  therefore  was,  whether  a  special  pardon  grant- 
ed after  a  conviction  on  this  statute,  but  pleaded  and  allowed  in  bar  of  the  judg- 
ment, restored  the  witness  to  his  competency  ;  or,  whether  it  only  remitted 
him  from  the  punishment  to  which  he  would  have  been  liable  in  conseqence 
of  an  attainder. 

The  Court  weie  clearly  of  opinion  that  in  cases  of  felony,  a  pardon  from 
the  crown  restores  the  competency  of  the  convict,  and  that  the  verdict  against 
J.  M.  was  to  be  considered  as  a  conviction  of  a  felony  committed  through  the 
medium  of  perjury,  and  not  as  a  conviction  of  perjury  itself.  The  testimony 
of  J.  M.  was  accordingly  received  in  evidence,  and  the  jury  acquitted  him, 
and  found  T.  R.  guilty  of  the  offence  with  which  he  stood  charged  in  the 
indictment.  But  the  judgment  was  respited,  and  the  case  submitted  to  the 
consideration  of  the  twelve  judges,  who  where  of  opinion,  that  if  J.  M.  had 
not  received  his  Majesty's  pardon,  some  doubt  might  have  been  entertained  ; 
but,  as  he  was  pardoned,  and  that  pardon  regularly  allowed,  they  were  clear 
that  it  not  only  respites  the  convict  from  punishment,  but  entirely  absolves 
him  from  the  crime,  and  restores  bim  completely  to  his  former  competency 
and  credit.  The  case  of  Cuddmgton  v.  Wilkins,  in  Lord  Chief  Justice  Ho- 
bart's  Reports,  is  precisely  in  point,  and  decisive  of  the  question*  for  it  is 
there  expressly  determined,  that  the  king's  pardon  does  not  only  clear  the  of- 
fence itself,  but  all  the  dependencies,  penalties,  and  disabilities  inoident  to  it. 
The  judges,  therefore,  were  of  opinion,  that  the  testimony  of  J.  M.  was  pro-  [  33i  ] 
perly  admitted  in  evidence,  and  that  T.  R.,  the  prisoner  at  the  bar,  had  been 
legally  convicted  on  this  indictment. 

Jktn*     See  also  ante,  tits.  Churches  and  Chapel* ;  Disturbance ;  Ecclesias- 
tical Persons. 

practise  as  attornies  or  solicitors  in  courts  of  law  or  equity.  The  12  Geo.  1.  c.  29.  s.  4. 
enacts,  **  that  if  any  person  who  hath  been,  or  who  shall  have  been  convicted  of  forgery,  or 
wilful  and  corrupt  perjury,  or  subornation  of  perjury,  or  common  barratry,  shall  act  or 
practise  as  an  attorney  or  solicitor,  or  agent,  in  any  suit  or  action,  brought  in  any  court  of  law 
or  equity,  within  that  part  of  Great  Britain  called  England,  the  judges  of  the  court  were 
such  suit  or  action  is  or  shall  be  brought,  shall,  upon  complaint  or  information  thereof,  ex. 
amine  the  matter  in  a  summary  way  in  open  court ;  and  if  it  shall  appear  to  the  satisfaction 
of  such  judge  or  judges,  that  the  person  complained  of,  or  against  whom  such  information 
shall  be  given,  hath  offended  contrary  to  this  act,  such  judge  or  Judges  shall  cause  such  offen- 
der to  be  transported  for  seven  years,  to  some  or  one  of  his  Majesty's  colonies  or  planta- 
tions in  America,  by  such  ways,  means,  and  methods" and  in  such  manner,  and  under  such 
^ain*  and  penalties,  as  felons  in  other  cases  are  by  law  to  be  transported." 
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I.  RELATIVE  TO  THE  RIGHT  TO.* 

(A)  IN  GENERAL.  ' 

1.  Powson  ▼.  Scott.  H.  T.  1755.  K.  B.  Say.  177. 
The  ri^ht  of     Upon  a  rule  to  show  cause  why  a  writ  of  prohibition  should  not  be  award- 
freehold  in  ecj  to  an  ecclesiastical  court,  it  appeared  that,  under  stat.  2  Geo.  2.  c.  16. 
cbwcth  only  WD*cn  *s  declared  to  be  a  public  statute,  a  chapel  had  been  built  in  the  town 
.extends  to    °f  Leeds ;  that  a  power  was  given  by  that  statute  to  the  curate  of  the  chapel 
the  sitting    of  selling  the  inheritance  in  the  pews  in  the  chapel ;  that  P.  had  purchased 
therein.       one  of  the  pews  of  S.,  the  curate  ;  that  S.,  upon  a  suggestion  that  more  pews 
were  wanted  in  the  chapel,  had  instituted  a  suit  in  the  Ecclesiastical  Court 
for  a  faculty  to  erect  a  gallery  ;  that  the  granting  of  the  faculty  was  opposed 
by  P.,  who  suggested  that  the  erection  of  the  gallery  would  be  detrimental 
I  *33  J    fa  hjg  pew,  by  preventing  in  some  degree,  the  access  of  light  and  air  thereto, 
•     and  that  there  was  a  sentence  for  the  faculty. 

Ryder,  C.  J.  It  has  been  said,  that  a  right  to  a  freehold  is  in  question, 
and  consequently  that  the  Ecclesiastical  Court  had  not  jurisdiction.  But  this 
is  not  the  case,  for  the  question  is  not  as  to  the  right  of  P.  to  a  freehold  in 
the  pew,  it  being  only  as  to  the  extent  of  that  right.  The  freehold  of  a  church  is 
always  in  the  parson,  and  the  freehold  of  a  church  yard  is  always  in  the  church- 
wardens of  the  parish,  and  yet  the  ordinary  has  a  jurisdiction  as  to  all  erec- 
tions and  ornaments  in  the  church ;  and  in  the  case  of  Qui  Iter  v.  Newton, 
At  is  laid  down,  that  a  nuisance  in  the  church  yard  is  of  ecclesiastical  cogni- 
zance. The  maxim  cujus  est  solum  ejus  est  usque  ad  calum  does  not  apply 
to  the  case  of  a  freehold  in  a  pew,  inasmuch  as  the  right,  of  freehold  in  a 
pew  does  only  extend  to  sitting  and  hearing  Divine  Service  therein.  The 
owner  of  a  pew  cannot  either  dig  a  vault  under  it,  or  errct  any  thing  over  it, 
without  a  faculty  from  the  ordinary. 

If  a  person  2'   Anon-  T'  T-  l700*  .K'  ?•  12  Mod"  555' 

purchase  a       Holt,  C,  J.     Of  common  right,  the  disposition  of  pews  in  a  church  belongs 

seat  in  a  to  the  ordinary,  see  Gobd.  200  ;  2  Bulst.  160  ;  2  Lev.  241  ;  Cro.  Jac,  366  ; 
church,  his  \  Salk.  167  ;  but  the  parish  is  bound  to  repair  them  ;  and  it  is  only  residence 
n£ht»brinUthat  make3  a  "Snt  to  a  Pew  in  a  parish  ;  see  Stocks  v.  Booth,  1  T.  R.  428 ; 
ceasingfto  Roger  v.  Brooks,  1  T.  R.  431  ;  Griffith  v.  Mathews,  5  T.  R.  297  ;  for,  if  one 
be  a  parish,  purchase  a  pew  there,  and  afterwards  leave  it,  his  interest  in  the  pew  is  gone ; 
ioner.t         and  if  he  should  return  again  into  the  place,  yet  he  must  renew  his  interest 

*  The  right  to  sit  in  a  particular  pew  in  the  church  arises  either  from  prescription  as  appur. 
tenant  to  a  messuage,  or  from  a  faculty  or  grant  from  the  ordinary,  who  has  the  disposition 
of  all  pews  which  are  not  claimed  by  prescription ;  Gibs.  Cod.  231  ;  Hob.  67,  69. 

The  uninterrupted  possession  of  a  pew  in  a  church  for  the  space  of  twenty  years  affords 
presumptive  evidence  of  a  legal  title  by  prescription,  or  by  a  faculty  against  a  wrong  doer. 
So  held  by  Willes,  J.,  as  stated  by  him  in  Darwin  v.  Upton,  2  W.  Saund.  175.  c.  But  if  the 
right  be  claimed  by  prescription  as  appurtenant  to  an  ancient  messuage,  the  claim  will  be  re- 
butted by  proof  that  the  pew  began  to  exist  within  the  time  of  legal  memory.  In  Griffith  ▼. 
Matthew,  5  T.  R.  296,  the  right  was  claimed  as  appurtenant  to  an  ancient  messuage  ;  an 
enjoyment  of  thirty  years  was  proved  ;  but  as  it  appeared  that  previous  to  that  time  it  was  an 
open  seat,  it  was  held  that  the  declaration  was  not  supported  by  the  evidence. 

+  A  non-parishioner,  whether  extra-parochial,  or  residing  in  another  parish,  can  have  no 
right  to  a  pew  in  the  body  of  a  parish  church,  except  by  prescription ;  Byerley  v.  Windus, 
7D.  &B.  665;  S.C.  5  B.&C.  1. 
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but  if  a  person  cease  to  be  a  housekeeper  in  a  parish,  but  continue  still  in  the 
parish  as  a  lodger,  and  go  to  church,  and  is  taken  notice  of  as  a  perishoner, 
though  he  be  but  a  lodger,  jet  his  interest  which  he  had  in  the  purchased 
pew  continues. 

(B)  By  a  facult*. 
Stocks  t.  Booth.  M.  T.  1786.  K.  B.  1  T.  R.  428. 

Case  for  disturbing  the  plaintiff  in  his  pew.     The  declaration  stated  that  There  can 
the  plaintiff  had  a  right  to  this  pew,  without  laying  it  to  be  appurtenant  to  a  be  no  title  t<* 
messuage  in  the  paiish.     The  plaintiff  did  not  set  up  any  claim  under  a  faenl-  *  flj^jjj  * 
ty  from  the  bishop,  or  show  any  enjoyment  in  respect  of  any  house,  but  offer-  unleasas 
ed  evidence  of  possession  for  above  sixty  years,  and  would  have  derived  a  regu-  annexed  to 
lar  title  from  one  C,  to  whom  the  minister  and  churchwardens  in  the  year  1718,  aK6iOUSO-2? 
gave  their  consent  in  waiting  to  build  the  pew  in  question.     The  learned  judge  jgvon"llow-* 
being  of  opinion  that  this  did  not  entitle  the  plaintff  to  recover,  directed  a  non-  -mg  ^^  a 
suit     On  motion  to  set  it  aside,  faculty  in 

Per  Cur.     In  an  action  against  a  wrong  doer,  possession  may,  perhaps  be  grow  is  va~ 
prima  facte  a  sufficient  title,  and  it  is  not  necessary  to  set  forth  so  strict  a  ti-  li.*|»  die  pn- 
tle  as  in  an  action  against  the  ordinary.     As  to  the  case  in  Wilson,  wheie  it  was  confe^a  i» 
said  that  laying  the  pew  to  be  appurtenant  to  a  messuage  was  sufficient,  that  must    r  334  1 
be  taken  to  be  legally  appurtenant,  which  can  only  be  by  prescription,  or  by  a  personal  to 
faculty:     But  a  bare  possession  can  never  give  a  right,  because  every  parishon-  the  grantee, 
er  has  a  right  to  go  into  the  church,  and,  therefore,  it  is  the  plaintiff's  own  fault  an,l  incom- 
if  he  do  not  gain  to  himself  a  complete  title  to  a  pew,  which  he  may  do,  either  "^heri* 
by  applying    to  the    ordinary  for  a  faculty,  or  to  the   minister  or  church-  an(j  expires 
wardens  to  allot  him  a  seat  in  the  church ;  but  if  the  plaintiff  will  not  take  the  with  him. 
trouble  of  applying  to  the  ordinary  for  a  faculty,  or  to  the  minister  or  church- 
wardens, to  allot  him  a  seat,  he  cannot  maintain  this  action,  though  against  a 
wrong  doer ;  because  he  hath  not  set  forth  that  the  pew  is  appurtenant  to  a 
messuage  in  the  parish.     If  bare  possession  were  allowed  to  be  a  sufficient  ti- 
tle, it  would  be  an  encouragement  to  commit  disorders  in  the  church  ;  for  dis- 
putes would  frequently  arise  respecting  the  possession. 

(C)  By  prescription.  Where  m 

1.  Jacob  v.  Dallow.  M.  T.   1697.  K.  B.  12  Mod.  233.  party  pre- 

Suit  was  in  the  Spiritual  Court  concerning  the  right  of  a  seat  in  a  church,  •crioci  ^ 
and  suggested  for  a  prohibition,  that  a  right  to  a  seat  in  a  church  was  a  tempo-  ^^ch 
ral  matter,  determinable  at  comnian  law  ;  but,  against  the 

Per  Cur.     If  you  would  prescribe  to  a  right  against  the  ordinary,  you  ordinary,  an     . 
must  shew  an  usage  to  repair  the  seat ;  but  in  an  action  on  the  case  for  dis-  «■•*•  to  re- 
turbance,  you  need  only  lay  possession   against  any  other  disturber ;  and  of  JJojJn"  out 
common  right,  the  disposal  of  seats  in  a  parochial   church  belongs  to  the  or- jnan  action 
dinary.     May  v.  Gilbert,  2Keb.  150;  Boothby  v.  Baily,  Hob.  69.  was  held  on  the  case 
otherwise  in  this  court,  in  Buxton  v.  Baker,  1  Sid.  33.  201  ;  1  Lev.  71  ;  Ray,  for  disturb- 
62 ;  i  Keb.  345.  upon  diversity  between  an  action  upon  the  case  and  a  pro-  ance.»  P0.8" 

■  •»  •  •  session  is 

hibltion.  sufficient. 

2.  Stroma*  v.  Hay.  T.  T.  1772.  K.  B.  1  Com.  366. 
This  was  a  prohibition  upon  a  libel  in  the  Spirtual  Court  by  the  defendant ;  for  Whenapre- 
that  the  plaintiff  sat  in  primo  et  tertio  loco  in  sedile,  in  the  church  of  Abber-  ^p^on  f°r 
ley,  in  Worcestershire,  which  places  the  defendant  claimed,  one,  as  belonging  "hureb"}, 
to  a  messuage  or  tenement  named  Crow  lands,  the  other  to  a  messuage  or  tene-  founj  ov 
ment  named  N.     The  plaintiff,  in  his  declaration  in  prohibition  declared,  that  the  verdict, 
all  prescriptions  ought  to  be  determined  by  common  law  ;  that  J.  F.  and  Su-  tfte  wp»tr- 
san  his  wife,  in  right  of  the  wife,  were  seised  of  a  messuage  and  lands  called  P *n(|* "^ 
Southalls,  in  Netherton,  in  the  said  parish  of  Abberly,  in  fee  and  that  time  out  of  cum8tance 
mind  there  had  been  an  ancient  seat  in  Boreali  parte  Ecclesue  de  Abber  ley,  and  requisite  to 
that  the  said  F.  and  his  wife,  and  all,  &c.  prescribed  habere  usum  primi  et  tertu  support  the 
foci  in  tedtUe  prod.,  the  second  place  belonging  to  the  defendant  as  tenant  of  N.f  ^^j^n"*. 
and  because  the  plaintiff,  as  tenant  of  Southalls,  used  those  seats,  thedefendant  li-  ceMarn.y  ^ 
belled  against  him  in  the  Spiritual  Court.     The  defendant  pleaded,  that  he  had  a  eluded, 
faculty  granted  for  those  places,  and  traversed  absque  hoe  quod  Farmer,  et  tur* 
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or  et  omnes,  4v„  a  tempore,  $c.9  habuere  fittest  prod,  prim  ettertu  loci  m 
[  335  ]  sedileillo.  Issue  was  joined  upon  the  traverse,  and  a  verdict  for  the  plaintiff. 
It  was  moved,  in  arrest  of  judgment,  that  the  plaintiff  did  not  allege  in  his 
declaration  any  usage  to  repair  the  seats  ;  for  of  common  right  all  the  seats 
in  the  church  belong  to  the  parishioners  in  general,  who  are  bound  to  repair 
the  church ;  but,  for  the  better  order,  and  to  prevent  the  confusion  which 
would  follow  if  every  parishioner  sat  where  he  pleased,  the  ordinary  has  been 
allowed  to  dispose  of  the  seats,  and  no  prohibition  ought  to  be  granted  in  such 
a  case.  And  it  was  agreed,  on  the  other  side,  that  usage  of  repairing  was 
necessary,  without  which  there  could  be  no  prescribing  for  a  seat  in  a  church; 
and,  perhaps,  if  the  defendant  had  demurred  to  the  declaration,  it  would  not 
have  been  good  ;  but  when  the  defendant  has  pleaded  and  traversed  (he  pre- 
scription which  is  found  for  the  plaintiff,  which  could  not  have  been  found  un- 
less a  custom  of  repairing  had  been  proved,  the  declaration  shall  be  aided ;  as 
in  trespass  and  other  actions,  where  the  declaration  is  uncertain  or  insufficient, 
it  shall  be  aided  by  the  plea  of  a  collateral  matter,  and  a  verdict  for  the  plaintiff; 
2  Lut  1382.  1392.  1493;  2  Salk.  662,  663.  Subsequently  judgment  was 
given  for  the  plaintiff;  for,  after  a  verdict,  it  shall  be  presumed  that  a  good 
prescription  was  proved.* 

3.  Davis  v.  Wilts.  M.  T.  1800.  Ex.  Forrest,  14. 
A  pew  in         Action  on  the  case,  for  disturbing  the  plaintiff  in  his  pew.     The  declara- 
the  aisle  of  tion  consisted  of  several  counts  :  the  first  stated,  that  the  plaintiff  was  pot- 
msVbe  pre- 8es8e^  °f  a  house  in  the  parish  of  Hawkesbury,  in  the  county  of  Gloucester, 
scribed  for  ai>d  by  reason  thereof,  was  entitled  to  a  pew  on  the  south  side  and  adioio* 
as  appur-     ing  to  the  middle  aisle  of  and  in  a  certain  chapel  of  ease,  situate  at  Tresham, 
tenant  to     in  the  said  parish  of  Hawkesbury.     The  second  count  stated  the  house  to  be 
outthcTnar  *n  tDe  Par's^  °^  Kingswood,  in  the  county  of  Wilts,  and  the  chapel  in  Tres- 
is*.  Qu.  as  Dam»  *n  tne  Pal*i8D  of  Hawkesbury.     There  were  several  more  counts,  stating 
to  a  pew  in  it  in  different  ways.     The  cause   was  tried  before  Heath,  J.,  when  it  was 
the  body  'of  proved  that  the  plaintiff's  house  was  in  the  parish  of  Kingswood,  and  the 
the  church.  CDapej  m  WDjch  the  pew  was  claimed  was  in  Hawkesbury  ;  that  the  plaintiff 
his  father,  and  grandfather,  bad  used  it,  and  that  they  repaired  it  thirty  yean 
ago.     Upon  this  evidence,  a  verdict  was  found  for  the  plaintiff,  with  leave  for 
the  defendant  to  move  to  set  it  aside,  and  enter  a  nonsuit,  on  the  ground  that 
the  plaintiff  could  not  prescribe  for  a  pew  in  one  parish,  as  attached  to  a 
house  situated  in  another.     As  it  did  not  appear  from  the  judge's  report, 
whether  the  pew  was  in  the  aisle  or  in  the  body  of  the  church,  the  Court  di- 
rected that  fact  to  be  ascertained,  and,  on  a  subsequent  day,  the  pew  appear- 
ing to  be  situated  in  the  aisle,  the  Court  discharged  the  rule. 

4.  Rogers  v.  Brooks.  M.  T.  1786.  K.  B.  1  T.  R.  431,  n. 
After  thirty.  The  declaration  stated,  that  that  plaintiff  was  possessed  of  an  ancient  met- 
enjoyment  8Ua£e  in  tne  parish  of  Biddeford,  and  that  he  had,  as  appurtenant  to  that  met* 
of  a  pew  in  suage,  the  use  and  occupation  of  a  certain  pew  in  the  churcb  in  Biddeford* 
an  ancient  and  that  the  wife  of  the  defendant  sat  in  the  pew,  and  prevented  him  from  en- 
church  as  joying  it,  &c.  Plea,  the  general  issue.  At  the  trial,  notice  to  the  defend- 
[  336  J  an('s  wjfe  not  t0  8jt  there  was  proved.  Several  witnesses  swore  that  above 
to  1a^rJ|e,iant  forty  years  ago  this  was  an  open  pew  ;  that  about  that  time  the  church  was 
cient  mee-  pulled  down,  and  that  the  rector  and  churchwardens,  after  the  church  was 
suage,  a  rebuilt,  put  the  B.  family  (under  whom  the  plaintiff  claimed)  into  possession 
prescriptive  of  the  pew,  which  they  had  enjoyed  uninterruptedly  ever  since  till  about  two 
right  will  be  yenr9  ag0  wnen  the  defendant  (who  claimed  under  another  messuage  in  the 
If  a  church  P*"80*  called  the  W.  estate)  began  to  molest  them.  That  about  thirty-six 
be  pulled  years  ago  the  plaintiff  put  a  lock  upon  the  door,  and  lined  and  matted  the 
down  and  pew  ;  that  soon  after  the  rebuilding  of  the  church  a  woman  got  over  the  pew, 
rebuilt,  the  aa  \f  to  claim  for  the  W.  family,  but  she  was  turned  out  by  two  of  the  B.  fami- 
nghttTT  ty'  °ne  "'mess  for  the  defendant  swore,  that  the  W.  family  sat  in  the  pew 
pew  are  for  thirteen  years  after  the  rebuilding  of  the  church  ;  and  she  and  other  whV 
appurtenant  nesses  swore  as  to  the  pew's  being  common.  The  judge  told  the  jury,  that, 
as  before,    after  go  long,  a  possession  as  thirty-six  years,  they  might  presume  a  legal  title 
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in  the  plaintiff.  .  The  jury,  without  hesitation,  found  a  verdict  for  the  plaintiff. 
Motion  for  a  new  trial,  on  the  ground  that  there  was  no  evidence  to  be  left 
to  a  jury  ;  because,  from  the  plaintiffs  own  witnesses,  it  appeared  that  the  seat 
was  common  forty  years  ago ;  and  that  they  had  proved  a  gift  from  the  rector 
and  churchwardens  since  the  rebuilding  of  the  church.  This  evidence,  it  was 
contended,  destroyed  the  plaintiff's  title,  which  he  claimed  by  prescription. 

Lord  Mansfield  said,  the  question  in  this  case  is,  whether  there  was  any 
evidence  at  all  to  be  left  to  the  jury.  The  plaintiff's  title  to  this  pew  is,  that 
it  has  immemoriaUy  belonged  to  the  house  he  possessed.  The  defendant  has 
set  up  a  joint  title  of  the  house  enjoyed  by  himself  and  another  person.  The 
plaintiff,  in  support  of  his  claim,  proved  that  he  was  put  in  possession  of  this 
pew  by  the  rector  and  churchwardens  thirty-six  years  ago.  The  question  is, 
whether  this  act  of  the  rector  was  to  give  possession  under  an  old  immemo- 
rial right,  or  in  consequence  of  a  new  gift?  There  are  strong  reasons  to 
induce  us  to  suppose  it  was  not  a  gift ;  they  would  not  make  a  gift  of  that 
which  other  people  claimed.  A  gift  cannot  be  made  without  a  faculty,  and 
theie  is  none  in  this  case.  The  W.  family  have  acquiesced  for  thirty-six 
yearn,  which  is  almost  double  the  time  which  the  statute  of  limitations  re- 
quires as  a  bar  in  certain  cases. 

II.  BgLATIVE  TO  THE  LEGAL  PROCEEDINGS  CONNECTED 
WITH. 

(A)  AS   TO    THE    COURT. 

1.  Jacob  v.  Daixow.  E.  T.  1702.  K.  B.  7  Mod.  8  ;  S.  C.  2  Ld.  Raym.  756.  '^ccSpiirit- 
A  libel  was  instituted  in  the  Spiritual  Court  for  disturbing  in  a  seat  in  a  JJ^-  °^[e 
church.     The  defendant  below  applied  for  a  prohibition,  and  suggested  a  pre- disturbance 
acriptive  right  in  himself ;  and  a  prohibition  was  granted  and  declared  on.  of  seats  in 
And  for  a  consultation,  the  defendant  set  up  a  prescriptive  title  to  himself,  *  church, 
and  traversed  that  of  the  plaintiff;  and  upon  demurrer  a  consultation  was    [  337  ] 

awarded.  Tuestfonari 

Per  Cur.  The  ordinary  has  of  common  right  the  disposal  of  seats  if  there  2es  respect! 
be  no  temporal  right  to  set  up  against  it,  as  the  now  plaintiff  has  done  here,  ing  the  tem- 
namely,  his  prescription  ;  and  that  is  now  traversed.  poral  right.* 

2.  Maikwarotg  v.  Giles.  H.  T.  1822.  K.  B.  5  B.  &  A.  356. 

The  question  was,  whether  an  action  at  common  law  will  not  lie  for  disturb-  A«  »-*:—.. 
.        .      •  f  ii  l  ii  An  ection  at 

mg  another  in  the  possession  of  a  pew,  unless  trie  pew  be  annexed  to  a  house  common 

in  the  parish.  law  cannot 

Per  Cur.     Where  a  right  is  annexed  to  a  house  in  the  parish,  an  obstruc- he  main- 
tion  to  that  right  is  a  detriment  to  the  occupation  of  the  bouse  ;   and  we  ap-?medb-for 
prebend  that  it  is  only  on  account  of  the  pew  being  annexed  to  a  house,  that  anotheMn 
the  temporal  courts  can  take  cognizance  of  any-  intrusion  into  it.     Inasmuch,  the  use  of  a 
therefore,  as  the  pew  is  not  in  this  case  annexed  to  a  house,  this  is  as  much  pew,  unless 
a  matter  of  ecclesiastical  cognizance  alone,  as  the  question   which  was  dis-  it,be  anncx- 
enssed  in  this  court  as  to  the  right  of  burying  the  dead  in  iron  coffins.     We house'r 
are  of  opinion,  that  the  mere  right  to  sit  in  a  particular  pew  is  not  such  a  some  mes. 
temporal  right  as  that,  in  respect  of  it,  an  action  at  common  law  is  maintaina-  suape  in  the 
ble.  parish. 

(B)  As   TO   THK    FORM  OF  ACTIO!*, 

1.  Stock  v.  Booth.  M.  TV  1786.  K.  B.  1  T.  R.  430. 
BuUer,  J.     This  is  an  action  on  the   case,  and  not  an  action  of  trespass.  Trespass 
Trespass  will  not  lie  for  entering  into  a  pew,  because  the  plaintiff  has  not  ™11  not  *?• 
the  exclusive  possession  ;  the  possession  of  the  church  being  in  the  parson,      ^pew^be? 
the  plaintiff  has  not  exclusive  possession,  the  possession  of  the  church  being  in  the 

2.  Clifford  v.  Wicks.  E.  T.  1818.  K.  B.  1  6.  &  A.  498. 

*  A  suggestion  to  prohibit  the  Spiritual  Court  from  proceeding  on  a  right  to  a  pew,  meat 
■how  whether  Uje  church  was  presentatire  or  donative  ;  Jacob  v.  Dolly,  6  Mod.  230. 

If  e question  arises  concerning  a  seat  in  the  body  of  the  church,  the  ordinary  shall  decide 
it;  Corven'fl  case,  13 Co.  105;  Godk  199;  Moor, 878.  8. 0. 

VOL.    XIII.  SO 
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A  grant  of  Trespass,  for  breaking  and  entering  a  close  of  the  plaintiff,  situate  in  the 
Phrt  °f  1th?  Pa"sn  °^  Frampton-upon-Severn,  in  the  county  of  Gloucester,  being  the  upper 
church  by  a  Part  or  corner  of  the  chancel  belonging  to  the  parish  church  of  the  said  par- 
lay  impro-  iah  at  the  south-east  end  thereof,  above  the  ascent,  there  containing  from 
priator  to  A.  north  to  south  divers,  to  wit,  twelve  feet,  and  from  the  east  to  the  ascent 
.,  and  his  westward,  diverse,  to  wit,  eight  feet  ;  and  pulling  down  and  destroying  part 
assUmste  °^  a  moveaD^e  seat  or  Pew  belonging  to  the  plaintiff,  then  standing  thereon  ; 
not  valid,  ar)d  removing  from  the  said  close  a  cet  tain  other  part  of  the  said  seat.  It  ap- 
and,  there-  pea  red  that,  by  indenture  of  feoffment  of  the  17th  of  June,  13th  Charles  II. 
fore,  such  made  between  E.  C,  of  Buckinghamshire,  Esq.,  of  the  one  paTt,  and  E.  H. 
grantee,  or  Qf  Fnmipton-upon-Severn  aforesaid  gentleman,  of  the  other  part,  the  said  E» 
ing  under  "  ®m*  m  consideration  of  many  services  and  of  the  sum  of  two  shillings,  did 
[  338  ]  enfeoff  unto  the  said  E.  H.,  his  heirs  and  assigns  for  ever,  the  pieces  of  the 
him,  cannot  chancel  mentioned  in  the  first  and  second  counts  by  the  description  contained 
maintain  in  the  declaration,  together  with  free  liberty  to  erect  and  build  seats  thereup- 
trespass  for  on>  an(j  t0  make  and  dig  sepulchres  or  burying-places  therein,  without  any 
Sown  hi*  or  ^ne>  mortuary>  or  pi*  heriot,  to  be  paid  for  the  same  (which  said  premises 
their  pew  were  then  in  the  possession  of  the  said  E.  C,  as  rector  and  patron  of  tbe 
there  erect,  church),  to  hold  the  same  unto  the  said  E.  H.,  his  heirs  and  assigns,  for  ever, 
*d*  to  the  use  of  the  said  E.  H.,  his  heirs  and  assigns  for  evermore.     By  inden- 

ture of  feoffment  of  the  14th  of  April,  1760,  made  between  E.  G.  aad  oth- 
ers, the  representatives  of  the  said  E.  II.,  deceased,  of  the  one  part,  and  R. 
C,  of  Frampton-upon-Severn,  Esq.,  of  the  other  part,  the  said  E.  G.  and 
others,  in  consideration  of  five  shillings  and  for  other  consideration,,  did  enfe- 
off unto  the  said  R.  C,  his  heirs  and  assigns  for  ever,  the  said  two  closes 
of  ground  and  premises  comprised  in  the  before-mentioned  indenture  of  feoff- 
ment, upon  the  latter  whereof  a  seat  had  been  then  many  years  erected  and 
built  by  the  said  E.  H.,  and  then  stood,  to  bold  the  same  to  the  said  R. 
C,  his  heirs  and  assigns  for  evermore.  The  present  plaintiff,  N.  C.  is  the 
nephew  and  heir  at  law  of  E.  P.,  who  was  the  neice  and  heir  at  law  of  tbe 
said  R.  C,  R.  C.  was  the  proprietor  of  Frampton  Court-house,  of  which 
the  plaintiff  is  the  present  proprietor.  Upon  the  close  of  ground  first  descri- 
bed in  the  before-mentioned  feoffments  as  lying  at  the  end  of  the  chancel, 
and  which  is  the  close  mentioned  in  the  first  count,  there  stood,  at  the  time 
of  the  trespass  complained  of,  a  moveable  seat.  The  husbandry  servants 
and  some  of  the  tenants  of  Mr.  C,  tbe  plaintiff,  have  been  used  to  sit  on 
this  moveable  seat.  E.  H.,  tbe  feoffee  in  the  first  feoffment,  and  bis  widow, 
and  their  daughter,  and  grand-daughter,  and  the  children  of  the  widow  by 
another  husband,  were  buried  in  the  chancel,  upon  the  piece  of  ground  men- 
tioned in  the  first  count.  On  the  18th  of  December,  1816,  the  defendant  T., 
by  the  direction  of  the  other  defendant,  A.  W.,  entered  upon  the  part  of  the 
chancel  where  this  moveable  seat  was  standing,  and  cut  away  part  of  it,  which 
he  threw  into  the  centre  of  the  chancel,  and  dragged  away  the  remaining 
part  also  into  the  centre  of  the  chancel.  The  seat  in  the  second  count  bad 
been  used  by  R.  C.  and  his  descendants,  and  by  the  family  of  the  plaintiff. 
On  the  same  1 8th  of  December,  the  defendant  T„  by  the  direction  of  the 
other  defendant,  cut  down  about  three  feet  of  the  last-mentioned  seat,  standing 
upon  the  piece  of  ground  second  described  in  the  feoffments,  and  the  subject 
of  the  second  count,  and  threw  the  boards  into  the  inner  part  of  the  seat 
The  defendant,  A.  W.,  is  the  lay  impropriatrix  of  the  rectory  of  tbe  parish  of 
Frampton-upon-Severn  ;  the  tithes  of  that  psrish  are  paid  partly  to  her  and  par- 
tly to  the  vicar.  The  burial  fees  for  the  north  part  of  the  chancel  are  received 
by  the  defendant,  A.  W.  ;  she  received  burial  fees  upon  the  burial  of  H.  C.tbe 
son  of  *ho  plaintiff,  who  were  buried  in  the  north  part  of  the  chancel.  The  fa- 
ther of  the  defendant,  A.  W.,  who  at  the  time  of  his  death  was  impropria- 
tor of  the  parish,  was  buried  on  the  south  side  of  the  chancel,  a  little  within 
the  chancel  door,  and  below  the  ascent.  The  moveable  seat  which  then 
stood  in  that  part  of  the  chancel  was  moved  to  make  way  for  that  purpose. 
The  roofs  of  both  the  north  and  south  sides  of  the  chancel  have  be$n  kept 
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id  repair  by  the  defendant  and  her  ancestors,  the  lay  impropriators  of  the    [  339  ] 
parish. 

Per  Cur,  The  general  rule  is,  that  the  rector  is  entitled  to  the  principal 
pew  in  the  chancel ;  but  that  the  ordinary  may  grant  permission  to  other  per- 
sons to  have  pews  there.  If  this  grant,  however,  were  good,  it  would  take 
the  chancel  entirely  out  of  the  jurisdiction  of  the  ordinary.  There  is  no  in- 
stance of  a  right  Like  this  being  in  the  rector  or  his  alienee.  This  is  a  feoff- 
ment to  the  party  and  his  heirs  ;  and  it  is  not  necessary  that  they  should  be  re- 
sident in  the  parish.  Now,  if  a  part  of  the  chancel  may  be  granted  away  in 
this  manner,  there  is  no  reason  why  the  whole  may  not,  and  thus  the  chancel9 
might  be  filled  with  seats  which  might  descend  to  strangers,  and  so  the  parish- 
ioners might  be  wholly  excluded  ;  this  would  be  a  great  inconvenience.  The 
policy  of  the  law  plainly  is,  that  the  whole  right  shall  be  kept  entire  in  the  rec- 
tor ;  we  are,  therefore,  of  opinion  that  the  plaintiff  cannot  maintain  this  ac- 
tion. 

(C)    As  TO  THE   DECLARATION. 

1.  Stocks  v.  Booth.  M.  T.  1786.  K.  B.  1  T.  R.  430. 

Per  Cur,     In  Kenrich  v.  Taylor,   1  Wils.  326.  it  was  held,  that  bare  pos-  in  a  deelar- 
sesion  was  sufficient  against  a  wrong  doer  ;  and  that  the  plaintiff  need  not  adon 
show  repairs  in  an  action  against  him,  which  would  have  been  necessary  in  anagam8t  * 
action  against  the  ordinary,  which  distinction  was  taken  in  1  Lev.   71.  and  3^u^nga 
Lev.  73  ;  the  Court  there  said,  that  it  was  a  rule  of  law  that  one  in  possession  pew,  it  is 
need  not  show  any  title  or  consideration  for  such  possession  against  a  wrong  not  neceasa- 
doer.     The  same  doctrine  is  laid  down  in  Gibs.  Cod.  107,  198.     With  res- J?  l°  8el 
pect  to  the  person  of  this  action,  as  the  plaintiff  had  possession,  he  need  not8^rict  a°titlo 
show  any  title.     Though  in  the  case  of  Kenrich  v.  Taylor  it  was  laid  as  ap-  a8  ;n  actions 
purtenant  to  a  messuage,  yet  that  is  not  necessary;  since  a  faculty  would  un-  gainst  the 
doubtedly  give  a  right^  and  that  may  be  only  to  the  person*     Besides,  it  is  said  0rdinary; 
in  that  case  in  W.9  that  it  is  not  necessary  to  prove  a  title  as  against  a  wrong- 
doer 4  now  if  it  be  not  necessary  to  prove  it  at  the  trial,  it  is  not  necessary  to 
allege  it  in  the  declaration,  for  the  plaintff  need  only  allege  that  which  he  is 
bound  to  prove. 

2.  Kenrich  v.  Taylob.  E.  T.  1762.  K.  B.  Say.  32. 

On  a  case  reserved,  in  an  action  upon  the  case,  it  was  stated  that  the  plain-  Or  to  allege 
tiff  had  alleged  in  his  declaration  that  a  certain  pew  in  a  church  was  appur-or  prove 
tenant  to  an  ancient  messuage  ;  that  the  plaintiff  and  other  occupiers  of  the  * j *  ~?£  h 
messuage  had  constantly  sat  in  the  pew,  and  that  the  defendant,  who  was  a,-epairel  or 
mere  stranger,  had  disturbed  the  plaintiff  in  the  enjoyment  of  the  pew.     But  is  bound  to 
it  was  further  stated  that  no  evidence  was  given  that  the  plaintiff,  or  any  other  repair, 
occupier  of  the  messuage,  had  at  any  time  repaired  the  pew,  or  that  the  oc- 
cupier of  the  messuage  for  the  time  being  was  bound  to  repair  it/ 

Per  Cur.  It  has  been  said  that  the  plaintiff  ou^ht  to  have  alleged  that  be 
and  the  other  occupiers  of  the  messuage  had  been  used  to  repair  the  pew  ;  for  [  340  ] 
that  in  the  case  of  Dawncy  v.  Dec,  Cro;  Jac.  605.  Tnn. ;  18  Jac,  1  ;  an  us- 
age to  repair  the  pew  is  alleged  in  an  action  for  being  disturbed  in  the  enjoy* 
merit  thereof.  But  in  the  case  of  Ashley  v.  Fraekleton.  3  Lev.  73  ;  Mich. 
34  Car.  2.  which  was  many  years  subsequent  to  this  case,  it  was  holden,  that 
if  such  action  be  brought  against  the  ordinary,  in  whom  prima  facie  the  right 
to  all  the  pews  in  a  church  is,  an  usa<re  to  repair  the  pew  must  be  alleged  ; 
but  that  if  such  action  be  brought  ag-iinct  a  stranger,  it  is  sufficient  to  allege  a 
possession  of  the  pew.  It  has  been  said,  that  it  were  not  necessary  for  the 
plaintiff  to  allege  that  he  and  the  other  occupiers  of  the  messuage  were  for  the 
time  bound  to  repair  it,  and  the  case  of  Baxton  v.  Bateman,  1  Sid.  103  ;  Pasch. 
16  Car.  2.  has  been  cited,  wherein  it  was  holden,  that  the  want  of  alleging  in 
such  action  an  usage  to  repair  the  pew  would  be  bad  upon  demurrer  ;  and  the 
reason  given  why  it  is  not  bad  after  a  verdict  is,  that  it  shall  after  a  verdict  be 
intended  that  the  usage  was  proved.  But  in  the  case  already  mentioned  of 
Ashley  v.  Fraekleton,  which  was  some  years  subsequent  to  this  case,  it  is  laid 
down  generally,  that  it  is  sufficient  to  allege  a  possession  of  the  pew,  in  an  action 
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against  a  stranger  for  being  disturbed  in  the  enjoyment  thereof,  because  the 
stranger  is  to  be  considered  as  a  wrong  doer,  Upon  the  whole,  we  are  of  opin- 
ion, tto.it  as  the  present  action  is  against  a  stranger,  it  was  not  necessary  for 
the  plaintiff  either  to  allege  or  to  prove  that  be  or  any  other  occupier  of  the 
messuage  for  the  time  being  was  bound  to  repair  it. 

(D)    As  TO  EVIDENCE. 

1.  Gbifhth  v.  Mathews.  T.  T.  1793.  K/B.  6  T.  R.  296,  S.  P.  Rooms 

v.  Brooks.  Cited  1  T.  R.  451.  n. 
Uninter-  Jn  ca3e  for  disturbing  the  plaintiff  in  a  pew,  in  the  chancel  of  Llanover  church ; 
session  of^i  ^e  P^amt^  *n  his  declaration  stated  that  he  was  possessed  of  a  certain  ancient 
pew  in  the  messuage.  &c,  with  the  appurtenances,  in  the  parish  of  Llanover,  and  claimed 
chancel  of  a  the  use  and  benefit  of  this  pew  for  himself  and  his  family  inhabiting  in  the 
church  for  gaid  messuage,  as  belonging  and  appertaining  to  the  said  messuage,  &c.  At 
30  years  is  ^  trjal,  before  Grose,  J.,  it  appeared  that  in  1758,  in  consequence  of  a  dis- 
tive  evil  Put0  between  the  wife  of  T.  M.,  undei  whom  the  plaintiff  claimed,  and  one 
dene*  of  P*9  both  tenants  of  H.,  respecting  a  seat  in  the  body  of  the  church,  the  vicar, 
a  prescrip.  by  way  of  accommodation,  offered  to  give  up  a  place  for  a  seat  in  the  chancel 
tive  right  to  for  fae  uge  0f  ]£.,  and  to  provide  the  materials,  if  H.  would  defray  the  expen- 
action  m  "*  ces  °*  crec^nJ?  a  Vew  there.  This  offer  was  accepted,  and  a  new  pew  was 
against  a  made  in  the  chancel,  H.  paying  for  the  work  :  but  at  this  time  T.  M.  was  the 
wrong  doer,  occupier  of  another  farm  of  his  own  in  the  same  parish.  The  f>lace  where  the 
but  the  pre.  new  pew  was  made,  was,  before  that  time,  an  open  seat,  an  old  parish  chest 
ma',Poe>re.  be*™!  there,  and  two  or  three  indifferent  persons,  neither  connected  with  H.  or 
butted  by  M*»  usually  sitting  there  as  well  as  M.  After  the  building  of  this  pew  in  1758, 
proof,  that  T.  M.  continued  in  possession  until  the  time  of  his  death,  about  seven  years 
the  pew  had  ago,  and  since  that  it  was  constantly  occupied  by  the  family  of  the  M.'s  until 
*l  ^m"  1  ^  act'on  was  brought.  T.  M.  devised  his  estate  to  his  son,  W.  M.,  who 
h    ti   CO0¥eye^  *°  the  plaintiff,  but  no  mention  of  this  pew  was  made  in  the  convey* 

before  the  *  ance#  .  . 

80  years.         Grose  J.,  in  reporting  the  facts  of  this  case,  on  a  motion  for  a  new  triaU 

said,  that  at  the  trial  he  had  doubted  whether  the  plaintiff  could  claim  a  pre- 
scriptive right  to  a  pew  in  the  chancel,  but  that  he  was  since  convinced  that 
there  was  no  foundation  for  that  doubt ;  and  that  he  had  left  it  to  the  juiy  to 
consider  whether  or  not,  under  all  the  circumstances  of  the  case,  this  pew,  so 
erected  in  1758,  was  appurtenant  to  the  plaintiff's  ancient  messuage,  who 
found  that  it  was  not,  and  gave  a  verdict  for  the  defendant. 

Pet  Cur,  A  seat  in  a  church  may  be  annexed  to  a  house  either  by  a  faculty 
or  by  prescription  ;  and,  from  long  uninterrupted  usage  a  faculty  may  be  pre- 
sumed :  it  is  impossible  to  determine  a  priori  what  evidence  will  or  will  not 
be  sufficient  to  support  such  a  right ;  it  must  vary  in  each  particular  case. 
Evidence  of  continued  possession  since  the  year  1768,  unanswered  and  unci- 
plained,  would  have  been  sufficient  to  support  the  plaintiff's  claim.  But  the 
,  case  stood  thus :  there  was  evidence,  whether  weighty  or  not  is  not  necessary 
for  us  to  decide,  that  those  under  whom  the  plaintiff  claims  had  a  seat  belong- 
ing to  their  house  in  tlus  body  of  the  church  ;  there  was  also  some  evidence 
that  they  used  a  seat  in  the  chancel.  If  the  case  had  rested  on  this  only,  it 
would  have  been  a  question  of  evidence  for  the  determination  of  the  jury ;  but 
It  also  appears,  that  prior  to  1758,  when  this  pew  was  erected,  there  was  no 
pew  at  all  in  the  chancel,  and  that  the  old  open  seat  was  occupied  by  differ* 
ent  persons.  If  it  bad  not  appeared  when*  or  at  whose  ezpence,  this  pew  was 
built,  or  that  it  had  not  been  a  pew  at  all  before  1 758,  possession  from  that 
time  would  have  been  sufficient  evidence  to  have  warranted  the  jury  in  presu- 
ming that  a  faculty  bad  been  granted  to  the.  plaintiff's  ancestor  to  build  this  pew 
in  Che  chancel  ?  but  those  circumstaoces  were  proved,  and  they  destroyed  the 
presumption* 

See  2  Sound.  J  750. 

Vpanalibel  **  c*°»  ▼•  Saltb*.  E.  T.  1791.  K.  B.  3  T.  R.  659. 

fn  the  Coau       Case  brought  by  the  plaintiff,  who  was  possessed  of  a  messuage,  called 

sftstonal      Rowbridge,  in  the  parish  of  Ralberton,  by  virtue  whereof  he  claimed  a  pew 
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in  the  pariah  church,  as  appertaining  to  the  said  messuage,  and  complained  Court  for 
that  the  defendant  interrupted  him  in  the  enjoyment  of  it.     Plea,  the  general  disturb, 
issue.     At  the  trial  of  the  cause  before  Hotham,  Baron,  the  plaintiff  called  c^^  aj. 
witnesses,  who  proved  that  he,  and  those  whose  estate  he  claimed,  had  sat  in  judged  the 
the  pew  between  fifty  and  sixty  years  past,  from  the  time  that  it  was  first  built  right  to  be 
for  one  R  P.  ;  and  that  before  that  time  there  were  long  benches  on  the  spot,  in_the  P1*^- 
on  which  the  singers  used  to  sit.     He  also  produced  a  sentence  in  the  Consis-  ^0n^ed  " 
torial  Court  of  Exeter,  dated  January  26tb,  1787,  and  also  the  proceedings  up- the  defend. 
on  appeal  to  the  Court  of  Arches,  and  the  sentence  thereon  in  the  same  year,  ant  not  to 
and  the  final  sentence  in  the  Court  of  Delegates.     The  libel  in  the  Consistor-  •*< in  **• 
ial  Court  was  exhibited  by  the  present  plaintiff  against  the  defendant  and  his  £f^  <Jhe 
wife,  wherein  the  proponent  alleged  that  R.  C,  of  Halberton,  from  whom  he  Arches  re- 
claimed,  had,  about  the  year  1736,  built  at  his  own  expense,  the  pew  in  ques-  versed  the 
non,  in  right  of  a  certain  messuage,  called  Rowbridge,  situate  in  Halberton,  sentence, 
and  had  peaceably  enjoyed  the  same,  and  repaired  it  at  his  own  expense  ;  and  !"j*  ^  ^on" 
be  complained  against  S.'s  disturbance  of  his  interest,  right,  and  property    r  342  1 
therein  several  times  during  the  year  1785.     That  Court  sentenced  that  S.  S.,d^endantJ 
the  plaintff,  had  fully  proved  the  purpose  of  his  said  libel,  &c,  and  that  no-  not  to  use 
thing  effectually  on  the  part  of  the  defendant  had  been  alleged  or  proved  to  the  pew 
the  contrary,  &c,  whereof  it  was  decreed,  that  the  pew  in  question  did  be-**ain; 
long  to  the  said  plaintiff,  as  owner  of  a  certain  messuage,  called  Rowbridge,  tenMrwers 
in  the  said  parish  of  Halberton  ;  that  the  defendant  and  his  wife  had  intruded  held  not 
themselves  into  it,  and  therefore  disturbed  the  plaintiff's  right ;  and  it  admon-  conclusive 
isbed  the  defendant  to  quit  the  same,  and  not  to  disturb  the  plaintiff  in  bis  right  evidence  of 
of  sitting  in  the  said  pew  ;  it  also  condemned  the  defendant  in  costs.     Upon  jjjj^ ,  ^"J^ 
an 'appeal  to  the  Court  of  Arches  from  this  sentence,  that  Court  reversed  the  j„  M  ac_ 
former  sentence,  and  retained  the  principal  cause  ;  and  by  interlocutory  de-  tion  for  die* 
cree  admonished  the  defendant  and  his  wife  not  to  sit  in  the  said  pew,  and  turbance, 
condemned  them  in  costs.     From  this  second  sentence,  the  defendant,  S.  and 
his  wife,  appealed  to  the  delegates,  on  the  ground  that  the  Court  of  Arch- 
es had  done  wrong  in  retaining  the  principal  cause,  and  in  ndmonisbing  them 
not  to  sit  in  the  pew,  and  condemning  them  in  costs  ;  that  Court,  on  the  6th 
of  July,  1789,  dismissed  the  appeal  with  costs,  and  remitted  the  cause  to  the 
Arches.     The  defendant's  counsel  rested  the  defence  upon  the  ground  that  the 
sentence  of  -reversal  in  the  Court  of  Arches,  confirmed  by  the  sentence  of  the 
Court  of  delegates,  having  a  concurrent  jurisdiction  upon  this  question  with 
the  courts  of  common  law,  was  conclusive  against  the  claim  of  right  set  up 
by  the  plaintiff,  and  on  which  his  action  was  founded  ;  and  the  learned  judge 
being  of  that  opinion,  nonsuited  the  plaintiff.     A  rule  having  been  obtained 
to  show  cause  why  the  nonsuit  should  be  set  aside,  and  a  new  trial  granted : 
in  support  of  the  rule  it  was  insisted  ;  1st.  That  as  this  was  an  action  against 
ft  wrong-doer,  the  plaintiff  had  proved  his  case  by  proving  possession  ;  though 
bad  it  been  an  action  against  the  ordinary,  he  must  have  proved  a  title  ;  Ash- 
by  v.  Frankleton,  3  Lev.   73.     But  2ndly.     If  it  were  necessary  to  prove  a 
title  against  the  defendant,  the  plaintiff  proved  possession  for  upwards  of  fifty 
years,  which  was  strong  evidence  either  of  a  prescriptive  right,  or  of  a  facul- 
ty- 

Per  Cur.  We  have  looked  into  the  proceedings  in  the  Ecclesiastical  Courts, 

end  are  of  opinion  they  are  not  conclusive  evidence  ;  but  that  what  weight 
they  may  have  on  another  trial,  is  not  for  our  consideration. — Rule  absolute. 

SHlMftf&ttfi*     See  also  ante,  tit.  Apothecary, ;  and  port,  tit.  Surgeon. 
I.  RELATIVE  TO  THE  COLLEGE  OF  PHYSICIANS,  p.  343. 

H. PRIVILEGES  OF  PHYSICIANS,  p.  345. 

JH. •■ FEES  OF,  p.  346. 

IV.  - MALA  PRAXIS  BY,*.  347. 
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[  343  ]  L  RELATIVE  TO  THE  COLLEGE  OF.  * 

].     College  of  Physicians  v.  West.  H.  T.  1761.  K.  B.  10  Mod.  354. 

S.  P.  Cro.  Jac.  121. 
No  person  The  question  was,  whether  a  man  who  had  taken  his  degree  of  Doctor  of 
can  practise  pnySjc  in  either  of  the  universities  might  not  practise  in  London,  and  within 
cfan  m  Cm-  seven  miles  of  the  same,  without  a  license  from  the  College  of  Physicians, 
don  or  with-  The  court  was  clearly  of  opinion  that  a  license  from  the  College  was  ie- 
in  seven  cessary,  and  that  by  reason  of  the  charter  of  incorporation,  confirmed  by  stat. 
miles  of  14  &  15  Hen.  8.  c.  5.  penned  in  very  strong  and  negative  words.  As  to  the 
oTal7  testimonials  granted  by  the  universities,  upon  persons  taking  the  doctor's  de- 
cense  "from  grees,  the  Court  was  of  opinion  that  these  testimonials  might  have  the  nature 
the  College  of  a  recommendation  ;  they  might  give  a  man  a  fair  reputation,  but  conferred 
of  Physi.  no  right ;  and,  consequently,  all  those  statutes  which  have  confirmed  the  privi- 
cians.  Nor  feggg  0f  tf\e  universities  could  revive  or  confirm  nothing  but  the  reputation 
cept  g radii- tnat  tD*3  testimonial  might  give  such  graduates.  And  whereas  it  has  been 
ates  of  one  insisted,  that  by  the  last  clause  of  this  statute  it  is  said,  "  That  none  shall 
of  the  uni-  practise  in  the  country  without  a  "license  from  the  president  and  three  elects, 
versities  unless  he  be  a  graduate  of  one  of  the  universities  ;  "  it  was  said,  all  the  in- 
th^country  ^erence  fr°m  tn^  would  be,  that  possibly  two  licenses  may  be  necessary  where 
without  a  a  person  is  not  a  graduate,  as  in  the  case  of  Dr.  Levet ;  see  1  Ld.  Raym. 
license ;        472. 

Holly  C.  J.9  did  not  think  this  a  question  worth  being  found  specially.  The 
College  of  Physicians  is,  without  a  doubt*  more  competent  to  judge  the  quali- 
fications of  a  physician  than  the  universities  ;  and  there  may  be  many  good 
reasons  for  taking  a  particular  care  of  those  who  practise  physic  in  London. 
2.  College  of  Physcians  v.  Lovktt.  E.  T.  1698.  K.  B.  1  Ld.  Raym.  472 
[  344  ]  The  plaintiffs  brought  debt  against  the  defendant  for  25/..  for  having  prac- 
And  even  a  tised  physic  within  London   five  months  without    license.     Upon  nil  debet 

/wJ^'lL!!  pleaded,  it  was  tried  before  Holt,  C.  J.,  and  the  defendant's  defence  was,  that 
vixiora  can- •  .  .  /./\   ^     «       «      .  i    »   ■       t-t  ■  • 

not  practise  ne  was^  a  graduate  doctor  of  Oxford.     But  it  was  ruled  by   Holt,  upon  consi- 

in  London  deration  of  all  the  statutes  concerning  this  matter,  that  he  could  not  practise 

without  a  within  London,  or  seven  miles  round,  without  license  of  the  College  of  Phy- 

license  of  sjcians  .  an<j  Dv  his  direction  a  verdict  was  given  for  the  plaintiffs, 

lege.t  "  3*     Rex  v.  The  President  and  College  of  Physicians.  E.  T.  1797.  K.  B. 

*  By  the  charter,  confirmed  by  stat.  14  &  15  Hen.  8.  c.  5.  incorporating  the  College  of 
Physicians,  they  have  power  to  choose  a  president,  and  have  perpetunl  succession,  a  com. 
monseal,  ability  to  purchase  lands,  <fec.  Eight  of  the  chiefs  of  the  College  are  to  be  called 
elects,  who,  from  among  themselves,  shall  choose  a  president  yearly  ;  and  if  any  practise 
physic  in  the  city  of  London,  or  within  seven  miles  of  it,  without  license  of  the  College,  un- 
der thoir  seal,  he  shall  forfeit  5/.  Also  persons  practising  physic  in  other  parts  of  England, 
are  to  have  letters  testimonial  from  the  president  and  three  elects,  unless  they  be  graduate 
physicians  of  Oxford  or  Cambridge,  &c. ;  stat.  14  &  15  Hen.  6.  c.  5.  confirmed  and  enlarged 
by  st  it.  I  M.  stat.  2.  c.  9. 

The  stat.  32  Hen.  6.  c.  40.  ordains,  that  four  physicians,  called  censors,  shall  be  yearly 
chosen  by  the  College,  to  search  apothecaries*  wares,  and  have  an  oath  given  them  for  that 
purpose  by  the  president ;  apothecaries  denying  them  entrance  into  their  houses,  &c,  incur 
a  forfeiture  of  5'. ;  jand  physicians  refusing  to  malie  the  search  are  liable  to  a  penalty  of  40#^ 
and  every  member  "of  the  College  of  Physicians  is  authorised  to  practise  surgery.  In  the 
case  of  Dr.  Bonham,  7  Jac.  1.  is  shown  the  power  of  the  College  of  Physicians,  in  punish- 
ing persons  for  practising  physic  without  license.  They  imprisoned  the  doctor  for  practising 
without  license  ;  but  it  was  judged  that  they  could  not  lawfully  do  it,  for  in  such  case 
they  had  no  power  by  the  statute  to  commit,  but  they  ought  to  sue  for  the  penalty  of-5/.  per 
month,  qui  tarn,  &c.  But  in  cise  of  mal-prucfice,  the  censors  have  power  to  commit,  for 
they  miy  in  such  case  fine  and  imprison,  by  their  charter,  and  they  are  judges  of  record, 
and  not  liable  to  an  action  for  what  they  do  by  virtue  of  their  judicial  power  ;  8  Rep.  107 ; 
Carth.  49  L 

t  An  apothecary's  visiting  a  patient,  judging  of  his  disease,  and  sending  in  medicinesfor 
his  cure,  is  not  a  practiser  of  physic,  contrary  to  .the  14  A  15  H.  8.  c.  5.  provided  he  only 
charge  for  the  medicines ;  Physicians*  College  v.  Rolfe,  6  Mod.  44  ;  Abridged  ante,  Vol 
i.  p.  716. 

Candidates  to  be  admitted  of  the  College  are  to  be  examined  by  the  com,  mm.,  then  pro. 
posed  to  the  earn.  maj.y  and  elected  by  them  before  they  can  claim  to  be  admitted ;  Rex  ▼. 
Askew,  4  Burr.  2186. 
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7  T.  R.  282.     Semb.  S.  P.  Rex  v.  College  of  Physicians.  5.  Burr. 

2740.  f 

Per  Cur.     A  doctor  of  Physic,  who  has  been  licensed  by  the  College  of  A<^c?or  g» 
Physicians,  to  practise  physic  in  London  and  within  seven  miles,  cannot  claim  cenae<j  Dy 
as  a  matter  of  right  to  be  examined  by  the  College,  in  order  to  his  being  the  College 
admitted  a  fellow  of  the  College.     The  College,  who  have  power  by  their  to  practise 
charter  (confirmed  by  act  of  parliament)  to  make  bye-laws,  have  made  bye- in  J^°ndon 
laws  respecting  the  qualification  of  persons  to  be  admitted  into  the  College  :  mjie*even 
by  them  it  is  ordained  that  no  person  shall  be  admitted  into  the  class  of  can-  r0und,  can. 
didates  for  admission  into  the  College,  unless  he  has  taken  the  degree  of  M.  not  compel 
D.  at   Oxford,  Cambridge,  or  Dublin,  except  in  two  cases;  in  one  of  those  -the  College 
cases,  the  president  may  propose,  once  in  every  year  a  doctor  of  physic  of  a  f°  e*£ m,?° 
certain  standing,  and,  if  he  be  approved  by  the  College,  he  may  be  admitted  may  b©  ad- 
a  fellow.     In  the  other,  any  fellow  may  propose  a  Doctor  of  Physic,  of  a  cer-  mined. 
tain  age  and  standing,  and,  if  he  be  approved  at  certain  meetings  be  may  be 
admitted  i  fellow.     Ruled  that  these  were  reasonable  bye-laws. 

4.     College  op  Physicians  v. M.  T.  1680.  K.  B.  2  Show.   167. 

Debt  on  the  stat.  14  Hen.  8.  c.  5.  for  five  pounds  a  month  for  administer-  The  CoL 
ing  physic  within  London,  not  being  of  the  College,  &c.     Upon  nil  debet,  lege  may 
Pembertcn*  C.  J.,  allowed  the  printed  statute  book  as  evidence  of  their  char*  D.rinS  an  *c- 
ter  and  statutes,  without  any  exemplificatian  or  sworn  copy  of  either,  and  said  iJ'hJIJ,1  q 
he  would  intend  them  right,  unless  they  showed  a  variance  between  that  and  c,  5,  m  'tne' 
the  original  in  parliament.     It  was  excepted,  that  a  copy  of  the  statute  was    [  345  1 
produced  by  the  defendant,  and  sworn  to  be  a  true  copy  taken  out  of  the  name  of  the. 
Roll's  Chapel,  and  there  was  no  leroiveut  in  it,  and  it  was  alleged  that  Car- president 
dmal  Wolsey  had  received  a  great  sum  of  money  to  foist  it  among  others.  an      ,    . 
But  the  C.  J.  disallowed  the  exception  ;  saying,  there  were  several  forms  of  BUChaction» 
statutes  in  ages  past,  and  that  as  this  had  been  allowed  an  act  of  parliament  so  the  primed 
often,  and  in  so  many  cases,  he  would  not  dispute  it  now.     They  took  excep-  statute  book 
tion,  that  the  president  only  should  bring  the  action.     But  Pembertcn  C.  J,  18f  ^dence 
said  that  had  been  overruled  frequently.     It  was  urged  that  the    practising  Jerof  the"" 
was  in  Westminster,  and  the  action  was  laid  in  London,  and  by  the  stat.  21  College. 
Jac.  I.e.  4.  which  lays  popular  actions  in  their  proper  county,  it  is  said, 
that  if  it  appear  upon  the  evidence  to  be  committed  in  another  county  than 
were  brought,  the  defendant  shall  be  found  not  guilty.     A  question  was  then 
first  made,  whether  this  action  of  debt  be  within  this  statute.     As  to  the  last 
point  a  special  verdict  was  found. 

n.  RELATIVE  TO  THE  PRIVILEGES  OF  PHYSICIANS. 

Dk.  Poir page's  case.  M,  T.  1668.  K.  B.  1  Mod.   22  ;  S.  C.  2  Keb.  678  ; 

1  Sid.  431. 

Motion  for  a  writ  of  privilege,  the  applicant  being  a  practising  physician  The  mem. 

in  town,  and  chosen  constable  in  a  parish.     The  Court  said,  if  the  office  goDers  of  tne 

by  houses,  he  must  make  a  deptuty  ;   and,  upon  consideration,  the  motion  j^11*8®  arf 

was  refused,  and  a  difference  made  between  an  attorney  or  barrister  at  law  from  8erv_ 

and  a  physician.    The  former  enjoy  their  privilege  because  of  their  attend-  ing  the  of. 

ance  in  public  courts,  and  not,  upon   the  account  of  any  private  business  in  fice  of  con- 

their  chambers  ;  and  a  physician's  calling  is  a  private  calling  ;  wherefore,  they  8table»+ 

would  not  introduce  new  precedents  ;  4  Term  Rep.  217. 

2.  Sih  Hahs  Sloan*  v.  Powlett.  M.  T.    1760.  K.  B.  8  Mod.  11. 

It  is  enacted  that  the  lord-lieutenants  of  the  several  counties  shall  charge  Members 

any  person  with  horse  and  arms  in  the  county  where  his  estate  shall  lie  to-  ?f  tne  Co1* 
'  J  lege  are 

*  An  apothecary,  and  freeman  of  London,  attended  a  patient,  and  made  up  and  adminis- 
tered proper  medicines  to  him,  but  without  having  a  license  from  the  faculty,  or  the  direc- 
tion of  a  physician,  or  demanding  or  taking  any  fee  for  his  advice.  Held,  that  this  did  not 
•mount  to  a  practising  of  physic  within  the  meaning  of  the  stat.  14  Hen.  8.  c.  5 ;  Rose  v. 
Physicians'  College  (in  error),  5  Bro.  P.  C.  553. 

t  In  SidernVa  report  of  this  case,  it  is  stated,  that  he  is  privileged  in  London,  but  not  in  a 
scanty  where  he  occasionally  resides ;  and  in  Comb.  31.  it  is  said,  Siderfin's  report  is  cor- 
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not  exempt  wards  the  maintenance  of  the  militia.     A  member  of  'the  College  of  Physi- 
from  serv-    cians  being  chosen,  he  contended  that  he  was  exonerated  from  his  charge 
mUhJa*  *     ky  a  chatter  exempting  all  the  members  thereof  from  bearing  or  providing 
r  346  1    arms  to  serve  in  the  militia  in  London  and  Westminster. 

The  Court  held  that  a  member  of  the  College  was  not  exempt  from  wir- 
ing in  the  militia. 

III.  RELATIVE  TO  THE  FEES  OF. 
1.  Choblby  v,  Bolcot.  T.  T.  1791.  K.  B.  4  T.  R,  317. 
The  fees  of  The  plaintiff,  who  was  a  physician  living  at  Doncaster,  brought  this  action 
a  physician  for  fees  for  attending  for  a  considerable  tune  on  the  defendant's  testator,  who 
are  houora-  j[ve(j  at  some  little  distance  from  the  town ;  and  the  evidence  was,  that  at 
demandable  Doncaster  and  its  nighbourhood  there  was  no  certain  rule  about  fees,  but  the 
of  right,  general  practice  was,  for  a  physician  to  receive  two  guineas  a  week  for  his 
and,  there,  attendance.  The  plaintiff  obtained  a  verdict }  to  set  aside  which,  a  rule  nisi 
fore,  an  ac-  WR8  moved  for  last  terra,  on  the  ground  that  no  action  lay  for  a  physician's 

no?lie°for    ^ees  an^  more  tnan  *°r  a  barrister's. 

them ;  Lord  Kenyon,  C.  /.     I  remember  a  learned  controversy  some  years  ago 

as  to  what  description  of  persons  were  intended  by  the  Medici  at  Rome ;  and 
it  seemed  to  have  been  clearly  established  by  Dr.  Mead,  that  by  those  were 
not  meant  physicians,  but  an  inferior  degree  amongst  the  professors  of  that 
art,  such  as  answer  rather  to  the  description  of  surgeons  amongst  us.  Bat, 
at  all  events,  it  has  been  understood  in  this  country  that  the  fees  of  a  physi- 
cian are  honorary,  and  not  demandable  of  right ;  and  it  is  much  more  for  the 
credit  and  rank  of  that  honourable  body,  and  perhaps  for  their  profit  also, 
that  they  should  be  so  considered.  It  never  was  yet  heard  off  that  it  was  ne- 
cessary to  take  a  receipt  upon  such  an  occasion,  and  I  much  doubt  whether 
they  by  claiming  would  not,  by  a  right  of  action,  place  themselves  upon  a  less 
respectable  footing  in  society  than  that  which  they  at  present  hold. 
Per  Cur*     Rule  absolute. 

2.  Lipscomb  v.  Holmes.  £.  T.  1810.  N.  P.  2  Campb.  441. 
An  apothe-  Action  for  woik  and  labour  as  a  surgeon,  and  for  curing  the  defendant 
eary  who  an(j  8evera]  persons  of  his  family  of  divers  diseases  and  maladies  under  which 
scripttons'  tnev  na<*  respectively  laboured  and  languished.  Defence  set  up  was,  that 
and  passes  the  plaintiff  was  a  physician,  and  therefore  could  not  maintain  an  action  for 
himself  off  his  fees.  It  appeared  that  he  wrote  prescriptions,  was  called  "  Doctor,"  and 
as  a  physi-  signed  himself  "  M.  D."  Counsel  said  he  should  show,  that  at  the  time  when 
?an'  f  .  the  visits  were  paid  for  which  the  action  was  brought,  the  plaintiff  was  only 
have  no  di-  *  surgeon  ;  and  that  he  had  not  taken  out  his  diploma  as  a  physician  till  long 
ploma,  can-  after. 

not  main.         Lord  Ellenborough.     If  a  person  passes  himself  off  as  a  physician,  be  must 

tain  an  ac.   ^e  the  character  cum  onere.     When  he  brings  an  action  for  visits  paid  by 

r  347  -I    him  as  a  physician,  I  will  give  him  credit  for  being  so,  and  tell  him  be  most 

his  fees.       trust  *°  tRe  honour  of  his  patients.     Whether  the  plaintiff  bad  or  bad  not  a 

diploma  when  he  attended  the  defendant,  is  immaterial.     Whatever  he  was,  if 

be  at  the  time  he  wrote  prescriptions  added  M.  D,  to  his  name,  he  most  be 

non-suited. 


IV.  RELATIVE  TO  MALA  PRAXIS  BY. 
Dr.  Grokkvrlt's  case.  E.  T.  1697.  K.  B.  1  Ld.  Raym.  213. 
The  mala  ^  q  ^  being  committed  last  vacation  by  the  censors  of  the  College  of  Phy- 
physician  is  sicians,  was  this  term  brought  into  the  King's  Bench  by  habeas  corpus,  upon 
a  misde.  which  the  gaoler  returned,  that  the  said  doctor,  being  examined  last  vacation, 
meanor  and  and  convicted  by  the  censors  of  the  College  of  Physicians,  for  his  ill-practice 
an  offence    upon  ^  fc^y  0f  j,  g#>  m  ^  year  i692>  ^  wnjcn  tne  said  J.  S.   died,  was 

at^common  £nwj  ^y  the  said  censors  20/.  and  committed  to  gaol,  until  be  should  be  de- 

*  A  physician,  making  a  female  patient  strip  naked  under  the.  pretence  that  he  could  sot 
otherwise  judge  of  her  illness,  is,  if  be  himself  takes  off  her  clothes,  guilty  of  an  assault,  1 
R«  Sl  M.  G.  C  19. 


PIRACY.— At  Common  Law.  US 

ivered  by  the  said  College,  or  otherwise,  by  due  course  of  law.  Upon  whtcn 
return  the  Court  resolved :  "  If  the  mala  praxis  of  the  doctor  in  the  year 
1692  was  not  pardoned  by  the  several  acts  of  grace  which  had  been  made 
since  ;  for  then  the  commitment  was  illegal,  though  imposed  only  for  a  pun- 
ishment, and  not  for  the  fine."  And  it  was  argued  that  this  power  of  correc- 
tion in  the  hands  of  the  College  was  in  nature  of  a  private  judicature,  institu- 
ted for  the  redress  and  reparation  of  those  persons  who  lose  their  friends  by 
such  prejudicial  means  ;  that  it  is  their  satisfaction  and  right,  as  an  appeal  is  ; 
for  this  malpractice  has  injured  a  private  person,  and  the  law  allows  bis  sat- 
isfaction by  this  punishment ;  the  name  of  the  king  is  not  used  in  the  pro- 
ceedings, as  in  an  indictment  or  information  ;  therefore,  the  offence  ought  to 
be  regarded,  not  as  an  injury  to  him,  but  to  the  party,  for  which  this  pun- 
ishment is  quasi  a  recompense,  and,  therefore,  cannot  be  pardoned,  no  more 
than  an  appeal. 

Sfqmriwe  Court* 
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I.  RELATIVE  TO,  AT  COMMON  LAW.t 

*  To  every  fair  or  market  there  is  incident,  even  without  any  express  words  in  the  grant, 
a  court  of  Piepoudre,  called  in  Latin  curia  pedis  pulverixati,  being  derived,  according  to 
some  authors,  from  the  word*  pulvis,  in  allusion  to  the  dusty  feet  of  the  suitors  or,  accord, 
ing  to  some,  from  its  holding  plea  of  contracts  and  other  matters  porvi  ponderU,  or,,  as 
others  derive  it,  from  the  French  words  pied  puldreaux,  signifying  a  pedler ;  2  Inst.  3204 ; 
3  Bla.  Com.  32 ;  Cro.  El.  530.    It  is  a  court  of  record  in  which  the  steward  is  the  judge,  4 
Inst  272 ;  but  by  special  custom,  the  mayor,  or  some  other  person,  may  preside,  Skin.  33 ;  2 
Bolstr.  23 :  Cro.  Jac.  313;  and  by  custom  also  it  may  be  holden  where  there  is  nojfair  or 
market;  4  Inst.  272.    It  is  the  lowest  bat  most  expeditious  court  of  justice  in  the  kingdom. 
It  holds  jurisdiction  over  contracts  made  in  the  fair  or  market  for  goods  bought  or  sold  there, 
battery  or  disturbance  there,  or  slander  of  ware  in  the  market ;  but  not  over  contracts  made 
in  the  fair  for  goods  to  be  delivered  elsewhere,  nor  over  slander  not  concerning  the  fair 
or  the  goods  there,  or  out  of  the  precinct  of  the  fair  or  market,  or  at  a  day  beforejpr  after 
it,  or  at  another  fair  or  market ;  4  Inst.  272 ;  'Wilkinson  v.  Nethersol,  Cro.  El.  530 ;  Howel  v. 
Johns,  Cro.  EL  773 ;  Skin.  33 ;  10  Co.  73 ;  stat.  17  Ed.  4.  c.  2.    By  the  stat.  17  Ed.  4.  c. 
2.  no  steward  or  minister  of  the  court  shall  hold   plea  upon  51.  unless  uthe  plaintiff  or  his 
attorney  swear  that  the  contract  or  other  cause  of  action  took  place  within  the  time  and 
precinct  of  the  fair  or  market :  and  if  such  oath  be  made,  the  defendant  may  plead  in  abate- 
mem,  or  tender  issue  on  the  fact,  and  if  there  be  no  oath,  or  if  the  issue  be  found  for  the  defend, 
ant,  the  plaint  shall  be  dismissed,  and  the  party  sent  to  his  remedy  at  common  law.    The 
plaintiff's  oath  need  not  appear  on  the  record,  4  lost.  272 ;  but  pleadings  must  show  that 
the  cause  of  action  arose  within  the  jurisdiction,  or  they  will  be  void;  Skin. 33;  and  see 
Cro.  El.  53.  b.    Error  lies  from  this  court  in  the  nature  of  an  appeal  to  the  courts  at  West- 
minster ;  Cro.  Eliz.  530.  773.    And  they  are  also  bound  by  the  stat.  19  Geo.  3.  c.  90.  to  issue 
execution  in  aid  of  its  process  after  judgment,  where  the  defendant's  person  or  effects  are 
not  within  the  limits  of  its  jurisdiction,  which  statute,  says  Blackstone,  may  possibly  occa- 
sion the  revival  of  the  practice  and  proceedings  of  these  courts,  now  in  a  manner  forgotten. 
The  reason  of  their  original  institution  seems  to  have  been  to  do  expeditious  justice  among 
the  variety  of  persons  resorting  from  distant  places  to  a  fair  or  market,  since  perhaps  no 
other  inferior  court  might  be  able  to  serve  its  process,  or  execute  its  judgment  on  both,  or 
perhaps  either  of  the  parties,  and  therefore  if  this  court  had  not  been  erected,  the  complain- 
ant  must,  even  in  the  first  instance,  have  resorted  to  some  superior  judicature  ;  3  Bla.  Com. 
33. 

t  The  offence  of  piracy  at  common  law  consists  in  committing  those  acts  of  robbery  and 

depredation  upon  the  high  seas,  which,  if  committed  upon  land,,  would  have  amounted  to 

felony  there ;  1  Hawk.  P.  C.  c.  37.  a.  4;  4  Bla.  Com  72 ;  2  East,  P.  C.  c.  17.  s.  3.  p.  796. 

Bat  it  is  no  felony  at  common  law,  and  it  was  only  punishable  by  the  civil  law  before  the 
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[  349  ]       II.  RELATIVE  TO,  BY  STATUTE.* 

(A)  Of  principals. 

1.  Rbx  v.  May.  1696.  2  East,  P.  C.  796, 

The  crew        Prior  to  the  statutes  in  the  note  (except  the  statute  of  Hen.  8.)  the  folio  w- 

utS  ve        mS  case  wa»  decided  upon  tlie  subject  of  piracy.     Several  mariners  on  board 

force  upon  a  *hiPi  tyin8  near  toe  Groyne,  seized  the  captain,  he  not  agreeing  with  them, 

the  captain  *od  having  put  him  on  shore,  carried  away  the  ship,  and  afterwards  commit- 

is  piracy ;    ted  several  piracies.     This  force  upon  the  captain,  and  the  carrying  away  the 

ship,  which  was  explained  by  the  use  of  it  afterwards,  was  adjudged  piracy  ; 

and  they  were  executed. 

stat.  28  Hen.  8.  c.  15 ;  and  this  statute,  though  it  makes  the  offence  capital,  and  provides 
for  the  trial  of  it  according  to  the  course  of  the  common  law,  by  the  king's  special  commis- 
sion, does  not  make  it  a  felony ;  therefore,  a  pardon  of  all  felonies  generally  does  aot  ex- 
tend to  it ;  1  Hawk.  P.  C.  c.  37,  s.  13 ;  3  Inst.  112 ;  2  East.  P.  C.  c.  17.  s.  3.  p.  796. 

Ther  taking,  to  be  piracy,  must  be  without  authority  from  any  prince  or  state.  If  a  party 
making  a  caption  at  sea  do  so  by  the  authority  of  any  prince  or  state*  it  cannot  be  considered 
piracy ;  for  a  nation  never  can  be  deemed  pirates ;  fixed  domain,  public  revenue,  and  a  cer- 
tain form  of  government  exempt  a  people  from  that  character.  Even  a  capture  by  authori- 
ty of  the  states  of  Algiers,  Tunis,  or  Tripoli,  cannot  be  treated  as  piracy  ;  2  Sir  L.  Jeok. 
790 ;  Grot.  2.  c.  18  s.  2.  Also,  at  common  law,  if  a  subject  of  this  realm  committed  acts  ef 
hostility  against  another  subject  under  the  authority  of  a  commission  from  a  foreign  prince,  it 
was  not  piracy,  2  Sir  L.  Jenk.  754 ;  but  the  law  has  since  been  altered  in  this  respect  by  11 
<fe  12  W.  3.  c.  7.  and  18  Geo.  2.  c.  30.  s.  1.  If  the  subjects  of  the  same  state  commit  robbery 
upon  each  other  upon  the  high  seas,  it  is  piracy.  If  the  subjects  of  different  stales  commit 
robbery  upon  each  other,  upon  the  high  seas,  if  their  respective  states  be  in  amity,  it  is  pira- 
cy ;  if  at  enmity,  it  is  not ;  for  it  is  a  general  rule,  that  enemies  never  can  commit  piracy  od 
each  other,  their  depredations  being  deemed  mere  acts  of  hostility ;  1  Sir  L.  Jenk.  94 ;  4 
Inst.  154.  But  if  a  commissioned  ship,  by  mistake,  capture  a  vessel  belonging  to  the  sob. 
jects  of  a  friendly  power,  imagining  it  to  belong  to  an  enemy,  and  bring  it  without  damage 
into  port  for  condemnation,  this  is  not  piracy ;  1  Sir  L.  Jenk.  94. 

If  persons  at  sea  force  the  captain  of  a  vessel  to  sell  part  of  his  cargo  for  less  than  its 
value  it  is  piracy ;  3  T.  R.  783  ;  see  28  Hen.  8.  c.  15.  s.  4.  But  if  a  pirate  attack  a  vessel, 
,  and  before  he  obtains  possession  of  her,  the  captain,  in  order  to  redeem  her,  give  an  oath 
to  pay  a  sum  certain,  this  is  no  piracy,  for  there  was  no  taking ;  Molloy,  64.  s.  18.  But  if 
there  be  an  actual  taking,  it  is  piracy,  although  the  pirate  afterwards  allow  the  party  to  pro- 
ceed  on  his  voyage ;  I  Sir  L.  Jenk.  98. 

♦The  offence  of  piracy  is  provided  against  by  the  enactments  of  several  statutes.  The  11  & 
I2W.  3.  c.  7. 8. 8.  enacts,  "that  if  any  of  his  majesty's  natural  born  subjects,  or  denizens  of  this 
kingdom,  shall  commit  any  piracy  or  robbery,  or  any  act  of  hostility  against  others  his  ma- 
jesty's subjects  upon  the  sea,  under  colour  of  any  commission  from  any  foreign  prince,  or 
state,  or  pretence  of  authority,  from  any  person  whatsoever,  such  offender  and  offenders  shall 
be  deemed,  adjudged,  and  taken  to  be  pirates,  felons,  and  robbers ;"  and  being  duly  con- 
victed thereof,  according  to  that  act,  or  the  stat  528  Hen.  8.  c.  15.  shall  suffer  such  pains  of 
death,  and  loss  of  lands,  goods,  and  chattels,  as  pirates,  Ac.  upon  the  seas  ought  to  suffer. 
And  the  18  Geo.  2.  c.  30.  enacts,  "that  all  persons  being  natural  born  subjects,  or  denizens 
of  his  majesty,  who,  during  any  war,  shall  commit  any  hostilities  upon  the  sea,  or  in  any  ha- 
ven, river,  creek,  or  place,  where  the  admiral  or  admirals  have  power,  authority,  or  jurisdic- 
tion, against  his  majesty's  subjects,  by  virtue,  or  under  colour  of  any  commission,  from  any 
of  his  majesty's  enemies,  or  shall  be  any  other  ways  adherent  or  giving  aid  or  comfort  to  his 
majesty's  enemies,  upon  the  sea,  or  in  any  haven,  river  or  creek,  or  place,  where  the  admiral 
or  admirals  have  power,  authority,  or  jurisdiction,  may  be  tried  as  pirates,  felons,  and  rob- 
bers, in  the  said  Court  of  Admiralty,  on  ship-board,  or  upon  the  land,  in  the  same  manner  as 
persons  guilty  of  piracy,  felony,  robbery,  are  by  the  said  act  directed  to  be  tried ;  and  such 
persons  being  upon  such  trial  convicted  thereof,  shall  suffer  such  pains  of  death,  loss  of  lands, 
&c.  as  any  other  pirates,  felons,  and  robbertf,  ought  by  virtue  of  the  stat.  11  &  12  W.  3.  c.  7. 
or  any  other  act  to  suffer .* 

The  9th  section  of  the  statute  enacts  that  **  if  any  commander  or  master  of  any  ship,  or 
any  seaman  or  mariner,  shall,  in  any  place  where  the  admiral  has  jurisdiction,  betray  his 
trust,  and  turn  pirate,  enemy,  or  rebel,  or  consult,  combine,  or  confederate  with,  or  attempt, 
or  endeavor  to  corrupt  any  commander,  master,  officer,  mariner,  to  yield  up  or  run  away 
with  any  ship,  goods  or  merchandizes,  or  turn  pirates,  or  go  over  to  pirates ;  or  if  any  per- 
son shall  lay  violent  hands  on  his  commader,  thereby  to  hinder  him  from  fighting  in  defence 
of  his  ship  and  goods  committed  to  histrust;  or  shall  confine  his  master,  or  make  or  en- 
deavour to  make  a  revolt  in  the  ship,  he  shall  be  adjudged,  deemed,  and  taken  to  be  a  pi- 
rate, felon,  and  robber ;  and  being  convicted  thereof  according  to  the  direction  of  this  act, 
shall  suffer  death  and  loss  of  lands,  goods,  and  chattels,  as  pirates,  felons,  and  robbers  upon 
the  seas  ought  to  suffer.1' 

By  the  stat.  8  Geo.  1.  c.  24.  s.  1.  "in  case  any  person  or  persons  belonging  to  any  ship  or 
vessel  whatsoever,  upon  meeting  any  merchant  ship  or  vessel  on  the  high  seas,  or  in  any 
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t,  Masoh's  caot.  E.  T.  1722.  Old  Bailey.  8  Mod.  74  ;  &  C.  2  East,  P.  C.   [  MO  J 

176. 
The  defendant,  who  was  master  of  a  ship,  was  indicted  and  tried  upon  soy*  But  a  meat 
eral  indictments  at  the  Old  Bailey,  before  Sir  Henry  Penrice,  judge  of  the  breach  of 
Admiralty/ and  several  other  civilians,  and  before  some  judges  of  the  com-**11*  MM 
mon  law  assisting  them,  and  this  by  virtue  of  a  commission  under  the  great 
seal,  according  to  the  staU  28  Hen.  8.  c.  15.  The  fact  upon  the  trial  ap- 
peared to  be  as  follows :  The  ship  was  laden  with  linen  at  Rotterdam,  and 
bound  for  Malaga,  in  Spain.  The  defendant,  when  he  received  the  bill  of  la- 
ding, was  ordered  by  the  merchants  and  owners  to  put  in  at  Lynn  Regis,  in 
Norfolk,  in  order  to  get  a  Mediterranean  pass  for  his  safety.  It  was  proved 
by  one  witness,  who  was  the  carpenter  of  the  ship,  that  the  defendant,  when 
he  came  near  to  Dartmouth  Bay,  tampered  with  him,  to  know  what  be  would 
take  to  knock  the  ship  on  the  head.  It  was  proved  by  another  witness, 
that  the  defendant  gave  the  ship's  crew  some  bowls  of  punch  on  the  day 
the  ship  was  burnt,  and  made  them  all  drunk,  and  afterwards  ordered  this 
witness  to  make  a  five  in  the  cabin,  where  there  was  none  for  a  month  be- 
fore that  time,  which  he  did  when  the  defendant  and  most  of  the  crew  were 
going  ashore,  except  two,  who  were  very  drunk  ;  and  that  there  was  but  one 
bucket  belonging  to  the  ship,  which  the  defendant  had  ordered  a  sailor  to 
fling  overboard  the  day  before  the  ship  was  burnt.  The  two  sailors,  who  re- 
mained drunk  in  the  ship,  made  oath  that  they  were  sleeping  there  until  the 
ship  was  so  much  on  fire  that  they  could  not  relieve  her  nor  themselves,  but 
that  they  were  carried  off  by  another  ship's  boat  then  in  the  harbour.  Upon 
this  evidence,  the  presumption  was  very  strong,  that  the  ship  was  burnt  by 
that  fire,  which  was  first  made  in  the  cabin ;  but  this  being  only  presumption,  [  351  ] 
and  no  direct  proof,  the  defendant  was  acquitted.  The  defendant  was  after- 
wards tried  upon  another  indictment  for  piracy  and  stealing  the  goods,  which 
he  bad  at  Rotterdam,  on  shipboard,  and  consigned  to  Malaga.  But  notwith- 
standing this  evidence,  the  judge  of  the  common  law,  who  assisted  the  judge 
of  the  Admiralty,  directed  the  jury  to  acquit  the  defendant,  for  that  the  goods 
were  delivered  to  him  upon  a  special  trust  to  deliver  them  at  Malaga,  and  that 
it  could  be  no  piracy  to  convert  those  goods  in  a  fraudulent  manner  until  that 
special  trust  was  determined,  no  more  than  k  could  be  felony  in  a  carrier  by 
converting  of  goods  delivered  to  him  to  carry  to  such  a  place,  before  that 
special  trust  was  determined ;  and  this  appears  to  be  the  law  of  England  by 
concurrent  resolutions  in  several  law  books. 

port,  haven,  or  creek  whatsoever,  shall  forcibly  board  or  enter  into  such  ship  or  vessel,  and 
though  they  do  not  seize  or  carry  off  such  ship  or  vessel,  will  throw  overboard  or  destroy 
any  part  of  the  goods  or  merchandizes  belonging  to  such  ship  or  vessel,  the  person  or  per- 
sons guilty  thereof  shall  in  all  respects  be  deemed  and  punished  as  pirates  as  aforesaid. w 

The  same  stai.  of  Geo.  1.  s  1.  enacts  also  that  "  if  any  commander  or  master  of  any  ship 
or  vessel,  or  any  other  person  or  persons,  shall  anywise  trade  with  any  pirate,  by  track,  bar- 
ter, or  exchange,  or  in  any  other  manner,  or  shall  furnish  any  pirate,  felon,  or  robber  upon 
the  seas  with  any  ammunition,  provision,  or  stores  of  any  kind,  or  shall  fit  out  any  ship  or 
vessel  knowingly,  and  with  a  design  to  trade  with  or  supply,  or  correspond  with  any  pirate, 
felon,  or  robber,  upon  the  seas,  or  if  any  person  or  persons  shall  in  any  way  consult,  com. 
•hie,  confederate,  or  correspond  with  any  pirate,  felon,  or  robber,  upon  the  seas,  knowing 
him  to  be  guilty  of  any  such  piracy,  felony,  or  robbery,  every  such  offender  and  offenders 
•ball  be  deemed  and  adjudged  guilty  of  piracy,  felony,  and  robbery." 

The  act  further  provides  that  every  offender  convicted  of  any  piracy,  felony,  or  robbery, 
by  virtue  of  the  act,  shall  not  be  admitted  to  have  the  benefit  of  clergy. 

The  Stat.  32  Geo.  2.  c.  25.  s.  12.  provides  that  in  case  any  commander  of  a  private  ship 
or  vessel,  who  was  duly  commissioned  by  the  29  Geo.  2.  c.  34.  or  that  act,  shall  agree  with 
any  commander  or  other  person  belonging  to  any  neutral  or  other  ship  or  vessel,  (except 
those  of  his  Majesty's  declared  enemies)  for  the  ransom  of  any  such  neutral  or  other  ships 
or  vessel,  or  the  cargo,  after  the  same  has  been  taken  as  a  prize ;  and  shall  in  pursuance  of 
•uch  agreement  quit,  set  at  liberty,  or  discharge  any  such  prize,  instead  of  bringing  it  into 
some  part  of  his  majesty's  dominions,  such  offender  shall  be  deemed  and  adjudged  guilty  of 
piracy,  felony,  and  robbery, 'and  shall  suffer  death. 

By  a  lata  stat.  5  Geo.  4.  c.  113.  dealing  in  slaves  upon  the  high  seas,  or  in  any  haven,  &c. 
where  the  admiral  has  jurisdiction,  except  as  by  that  act  is  permitted,  is  made  piracy,  felony, 
and  robbery,  and  the  offenders  made   punishable  as  pirates,  felons,  and  robbers  upon  the 
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£46  PIRACY.— Of  Principal*. 

3.  Rex  v.  Hasting.  E.  T.  1895.  1  R.  &  M.  82. 
It  has  "been  The  prisoners  were  charged  by  the  first  count  of  the  indictment,  with  be- 
decided  to  trayiug  their  trust  and  turning  pirates,  and  with  confederating  piratically  and 
fence  with-  feloniously  to  steal  and  run  away  with  the  ship  J  by  the  second,  with  piratical 
in  the  etat.  ly  and  feloniously  attempting  to  corrupt  other  persons  of  the  crew,  so  to  steal 
11  &  13  W.  and  run  away  with  the  ship ;  by  the  third,  with  piratically  and  feloniously  inei- 
8.  c.  7.  a.  9.  ting  a  revolt  in  the  ship,  the  master  being  on  board  ;  and  by  the  fourth,  with 
revolt  in  a  endeavoring  to  make  such  revolt.  All  the  counts  concluded  against  the  form 
•hip,  or  to  of  the  statute.  It  appeared  clearly  from  the  evidence,  that  there  was  such  a 
endeavor  to  revolt  in  the  ship,  and  that  the  prisoners  participated,  refusing  to  obey  orders, 
make  one,  and  being  guilty  of  many  acts  of  insubordination  and  violence.  The  coun- 
thoagh  the  sej  for  tne  prjgonera  endeavored  to  show,  that  the  prisoners  and  their  adher- 
not  to  run  enta  na<l in  v'ew  a  redress  of  supposed  grievances,  and  not  the  intention  of  as- 
away  with  suming  the  command,  for  the  purpose  of  carrying  off  the  ship  ;  and  though 
the  ship,  or  there  was  some  evidence  that  the  prisoners  had  an  ulterior  object  than  that  of 
to  commit  redressing  ill-usage,  of  which  it  appeared  they  had  complained ;  yet  their  ac- 
piracy1  but  °tuittal  uPon  toe  tvvo  £***  counts  led  to  the  conclusion,  that  the  jury  did  not 
to  force  the  impute  to  them  any  other  real  intention  than  that  of  redressing  their  supposed 
captain  to  grievances.  The  point  made  by  the  prisoners1  counsel,  and  submitted  to  the 
redres0  rap-  consideration  of  the  judges,  was,  that  in  order  to  satisfy  the  intent  of  the  sta- 

ances.grieT" tute  an<*  wor^8  °^  *°e  indictment  "  piratically  and  feloniously  revolted,"  the 
object  of  the  revolt  must  have  been  to  take  possession  of,  or  to  run  away 
with,  the  ship,  or  to  enable  the  prisoners  to  commit  some  new  act  of  piracy, 
and  not  merely  to  resist  the  captain's  authority,  in  order  to  force  him  to  re- 
dress alleged  grievances  ;  but  the  judges,  who,  with  the  exception  of  Best, 
Lord  Chief  Justice,  and  Littledale,  J.,  met  and  considered  this  case,  were 
unanimously  of  opinion,  that  making  or  endeavoring  to  make  a  revolt,  with  a 
view  to  procure  a  redress  of  what  the  prisoners  thought  grievances,  and  with- 
out any  intent  to  run  away  with  the  ship,  or  to  commit  any  act  of  piracy,  wis 
an  offence  within  the  1 1  &  12  W.  3.  c.  7.  s.  9  ;  and  that  the  conviction 
was,  therefore,  right.  «. 

y'52  ]  4.  Evans's  case.  1   East,  P.  C.  798. 

«™« t0     The  stat.  1 8  Geo.  8.  recites,  that  doubts  had  arisen,  whether  subjects  en- 
enemieiVor  ^ring  wto  tDe  service  of  the  king's  enemies  on  board  privateers  and  other 
hoatilely      ships,  having  commissions  from  France  and  Spain,  and  having  by  such  ad- 
cruising  in  herence  been  guilty  of  high  treason,  can  be  deemed  guilty  of  felony,  within 
their  ships,  the  meaning  of  the  act  11  &  12  W.  3.  c.  7.  and  be  triable  by  the  Court  of 
is  piracy.     Admiralty,  appointed  by  virtue  of  the  said  act ;  and  then  enacts,  that  persons, 
who  shall  commit  hostilities  upon  the  seas,  &c.  against  his  majesty's  subjects, 
or,  under  colour  of  any  commission  from  any  of  his  majesty's  enemies ;  or 
shall  be  any  otherwise  adherent  to  his  majesty's  enemies  upon  the  seas,  &c*t 
may  be  tried  as  pirates,  felons,  or  robbers,  in  the  said  Court  of  Admiralty,  in 
the  same  manner  as  persons  guilty  of  piracy,  felony,  and  robbery  are  by  the 
said  act  directed  to  be  tried  ;  but  it  does  not  say,  that  they  shall  be  deemed 
pirates,  &c.  as  in  the  stat.  11  &  12  W.  3.  c.  7.     The  prisoner  having  been 
convicted,  the  question  was  reserved  for  the  consideration  of  the  judges ;  and 
it  was  agreed  by  eight  who  were  present,  that  the  prisoner  had  been  well  tri- 
ed under  the  commission  ;  for  that,  taking  the  two  stats,  of  11  &  12  W.  3. 
and  1 8  Geo.  2.  together,  and  the  doubt  raised  in  the  latter,  and  also  it*  en- 
actment, that  in  the  instances  therein  mentioned,  and  also  in  case  of  any  oth- 
er adhering  to  the  king's  enemies,  the  parties  might  be  tried  as  pirates  by  the 
Court  of  Aduiralty  ;  according  to  that  statute  it  was  substantially  declaring 
that  they  should  be  deemed  as  pirates ;  and  that  it  was  a  just  construction  in 
their  favour  to  allow  them  to  be  tried  as  such  by  a  jury. 

(B)  Of  Accessories.* 

*  Accessories  to  piracy  were  triable  only  by  the  civil  law,  if  their  offence  was  comoutM 
on  the  sea,  and  were  not  triable  at  all  if  their  offence  was  committed  on  land,  until  &***** 
11  &  152  W.  3.  c.  7.    The  10th  section  of  that  statute  enacts, "  that  every  person  and  persosf 
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whatsoever,  who  shall  either  upon  the  land  or  upon  the  teas  knowingly  or  willingly  set  forth 
any  pirate,  or  aid,  assist,  or  maintain,  proenre,  command,  counsel,  or  advise  any  person  or  per* 
sons  whatsoever,  to  do  or  commit  any  piracies  or  robberies  upon  the  sea  ;  and  such  person  and 
persons  shall  thereupon  do  and  commit  any  such  piracy  or  robbery,  then  all  and  every  such  per- 
son or  persons  whatsoever,  so  as  aforesaid  setting  forth  any  pirate,  or  aiding,  assisting,  main- 
taining, procuring,  commanding,  counselling,  or  advising  the  same,  either  on  the  land  or  on  the 
sea,  shall  be  and  are  hereby  declared,snd  shall  be  deemed  and  adjudged  to  be  accessory  to  each 
piracy  and  robbery  done  and  committed ;  and  further,  that  after  any  piracy  or  robbery  is  and 
shall  he  committed  by  any  pirate  or  robber  whatsoever,  every  person  and  persons,  who,  knew, 
iag  that  such  pirate  or  robber  had  done  or  committed  such  piracy  and  robbery,  shall  on  the 
land,  or  upon  the  sea,  receive,  entertain,  or  conceal  any  such  pirate  or  robber,  or  receive  or 
take  into  his  custody  any  ship  vessel,  goods,  or  chattels,  which  have  been  by  any  such  pirate 
or  robber  piratically  and  feloniously  taken,  shall  be,  and  are  hereby  likewise  declared, 
deemed,  and  adjudged  to  be  accessary  to  such  piracy  and  robbery."    And  then  the  statute  di- 
rects "that  all  such  accessories  to  such  piracies  and  robberies  shall  be  inquired  o(  tried,  heard, 
determined,  and  adjudged  after  the  common  course  of  the  laws  of  this  land,  according  to  the 
■tat.  28  Hen.  8.  as  the  principals  of  such  piracies  and  robberies  may  and  ought  to  be,  and  no 
otherwise  ;  and  being  thereupon  attainted,  shall  suffer  such  pains  of  death,  losses  of  lands, 
goods,  and  chattels,  and  in  like  manner,  as  such  principals  ought  to  suffer,  according  to  the 
atat.  38  Hen.  8.  which  is  thereby  declared  to  continue  in  full  force."    A  subsequent  statute, 
however,  makes  an  alteration  with  respect  to  the  accessories  described  in  11  and  12  W.  3. 
and  declares  them  to  be  principals,  and  they  shall  be  tried  accordingly  ;  the  statute  is  the  8 
Geo.  1.  c.  24.  which  in  the  third  section,  reciting  that "  whereas  there  are  some  defects  in 
the  laws  for  bringing  persons  who  are  accessories  to  piracy  and  robbery  upon  the  seas  to 
condign  punishment,  if  the  principal  who  committed  such  piracy  or  robbery  is  not  or  cannot 
bo  apprehended  and  brought  to  justice,"  enacts  "  that  all  persons  whatsoever  who  by  the  stat. 
11  &  12  W.  3.  are  declared  to  be  accessory  to  any  piracy  or  robbery  therein  mentioned  are 
hereby  declared  to  be  principal  pirates,  felons,  and  robbers,  and  shall  and  may  be  inquired  o( 
heard,  determined,  and  adjudged  in  the  same  manner  as  person's  guilty  of  piracy  and  rob. 
bery  may  according  to  that  statute  ;  and,  being,  thereupon  attainted  and  convicted,  shall  suf- 
fer death  and  loss  of  lands,  Jlc,  in  like  manner  as  pirates  and  robbers  ought  by  the  said  act 
to  suffer ;"  and  the  fourth  section  of  the  statute  excludes  all  such  offenders  from  the  benefit 
of  clergy. 

It  has  been  fully  settled  that  one,  who  knowingly  receives  and  abets  a  pirate  within  the 
body  of  a  county,  is  not  triable  by  the  common  law,  the  original  offence  being  cognisable 
alone  by  another  jurisdiction. 

*  The  indictment  must  charge  the  offence  to  be  both  feloniously  and  piratically  commit* 
ted,  as  well  as  lay  every  material  fact  within  the  jurisdiction  of  the  Admirality ;  3  Inst.  112 ; 
Hawk.  b.  1.  c.  37.  s.  15.  The  stat.  28  Hen.  8.  c.  15.  s.  1.  enacts  that  all  treasons,  felonies, 
robberies,  murders  and  confederacies,  committed  in  or  upon  the  sea,  or  in  any  haven,  river, 
creek,  or  place,  where  the  Admiral  has,  or  pretends  to  have,  power,  authority,  or  jurisdic- 
tion, shall  be  inquired,  tried,  dtc.  in  such  shires  and  places  as  shall  be  limited  by  the  King's 
commission,  as  if  any  such  offences  bad  been  committed  upon  the  land. 

t  The  offence  must  be  proved  to  have  been  committed  within  the  jurisdiction  of  the  Court 
of  Admiralty;  -that  is,  upon  some  part  of  the  sea  which  is  not  infra  corpus  commtatus;  see 
13  R.  2.  st.  1.  c.  5 ;  15  R.  2.  c.  3.  All  rivers  in  this  country,  until  they  flow  past  the  furthest 
point  of  land  next  the  sea,  are  within  the  jurisdiction  of  the  Courts  of  common  law,  and  not 
of  the  Court  of  Admirality ;  1  Ro.  Rep.  175;  3  Inst.  113 ;  3  T.  R.  315.  Nor  does  the  Ad* 
miralty  jurisdiction  extend  to  any  haven,  creek,  or  arm  of  the  sea,  or  other  place,  within 
the  body  of  a  county ;  3  Inst.  113;  1  Hawk.  c.  37.  s.  11.  Thus,  where  the  sea  flows  in 
between  two  points  of  land  in  this  country,  a  straight  imaginary  line  being  drawn  from  one 
point  to  the  other,  the  courts  of  common  law  have  jurisdiction  of  all  offences  committed 
within  that  line ;  the  Court  of  Admiralty,  of  all  offences  without  it.  But,  if  a  robbery  be 
committed  in  creeks,  harbours,  ports,  dec.  in  foreign  countries,  the  Court  of  Admiralty,  in- 
disputably has  jurisdiction  of  it,  and  such  offence  is  consequently  piracy ;  Rex.  v.  Jemott,  O. 
B.  28  Feb.  1812.  MS.  Of  offences  committed  on  the  coasts,  the  Admiralty  have  exclusive 
jurisdiction  of  all  offences  committed  beyond  the  low  water  mark ;  and  between  that  and 
the  high  water  mark,  the  Court  of  Admiralty  has  jurisdiction  of  offences  done  upon  the 
water  when  the  tide  is  in,  and  the  courts  of  common  law  of  offences  committed  upon  the 
strand  when  the  tide  is  out.  All  the  other  parts  of  the  high  sea  are  indisputably  within  the 
jurisdiction  of  the  Admiralty. 

The  goods  must  be  proved  to  have  been  taken  ammofurandi,  as  in  other  cases  of  larceny 
Molloy,  71.  s.  33.    And  they  must  be  proved  to  have  been  either  taken  with  force  and  vio- 
lence, or  delivered  to  pirates,  under  the  impression  of  that  degree  of  fear  and  apprehension 
which  is  necessary  to  constitute  robbery  upon  land. 
t  The  stat.  7  &  8  Geo.  4.  c.  28.  s.  12  enacts,  that  all  offences  prosecuted  in  the  High 
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I.  RELATIVE  TO  THE  PARTIES  TO. 

A)  In  general.     See  ante,  tit  Parties  to  Actions. 

B)  In  pahticular.     See  ante,  tit.  Parties  to  Actions* 


Court  of  Admiralty  of  England  shall,  upon  every  first  and  subsequent  conviction,  be  subject 
to  the  same  punishment,  whether  death  or  otherwise,  as  if  any  offences  had  been  committed 
upon  the  land. 

By  stat.  7  A  8  Geo.  4.  c.  89.  s.  77.  any  felony  or  misdemeanour  punishable  by  the  statute, 
committed  within  the  jurisdiction  of  the  Admiralty  of  England,  shall  be  tried  in  the  same 
manner  as  any  other  felony  or  misdemeanour  committed  within  that  jurisdiction.  The  same 
provision  is  made  by  the  7  &  8  Geo.  4.  c.  90.  s.  43.  and  the  9.  Geo.  4.  c.  31  s.  32.  with  re- 
ference to  offences  within  those  respective  statutes. 

*  The  division  of  England  into  counties  will  be  ^noticed  by  the  Court  ex  officio,  but  not 
that  of  parishes,  villa,  or  particular  liberties  which  must  be  stated  in  pleading,  9  Inst  557; 
Marsh.  134 ;  Comb.  460 ;  and  though  the  courts  will  notice  provinces  and  dioceses,  they 
will  not  any  particular  place  within  each  province  or  diocese,  except  that  where  the  court 
sits ;  Ld.  Raym.  854. 1379 ;  Stra.  609 ;  3  T.  R.  387.  So  the  courts  will  take  judicial  notice 
of  what  towns  are  incorporated,  and  of  the  extent  of  ports  and  of  the  river  Thames,  Ac.; 
Stra.  469 ;  1  H.  Bla.356,  7 ;  see  ante,  tit.  Evidence. 

t  Pleadings  in  general  signify  the  allegations  of  the  parties  to  suits,  when  they  are  put 
into  a  proper  and  legal  form ;  and  are  distinguished,  in  respect  to  the  order  of  pleading 
them,  by  the  names  of  declarations  or  counts,  avowries  or  cognisances,  pleas,  replications, 
rejoinders,  sur-rejoinders,  rebutters,  sur-rebutters,  Ac.  to  which  may  be  added,  demurrers 
and  joinders  in  demurrer ;  for,  though  declarations  or  counts  do  not  properly  come  under  the 
name  of  pleadings ;  yet,  being  often  comprehended  in  the  extended  sense  of  the  word,  they 
•re  here  considered  as  coming  within  it.  Pleading,  in  this  sense,  signifies  all  that  either 
party  to  a  suit  at  law  alleges  for  himself  in  court,  with  respect  to  the  subject-matter  of  the 
cause,  and  the  mode  in  which  it  is  carried  on,  including  the  demand  which  is  made  by  the 
plaintiff  ^  but,  in  strictness,  it  is  no  more  than  setting  forth  those  facts  or  arguments  which 
show  the  justice  or  legal  sufficiency  of  the  plaintiffs  demand,  and  defendant's  defence,  with- 
out including  the  statement  of  the  demand  itself,  which  is  contained  in  the  declaration  or 
count. 

The  science  of  pleading  was  designed  only  to  render  the  facts  of  each  party's  case  plain 
and  intelligible,  and  to  bring  the  matter  in  dispute  between  them  to  judgment,  with  a  con. 
venient  certainty.  It  is,  as  has  been  well  observed,  admirably  calculated  for  analysing  ft 
cause,  and  extracting,  like  the  roots  of  an  equation,  the  true  points  in  dispute,  and  referring 
them,  with  all  imaginable  simplicity,  to  the  court  or  jury ;  Hale,  C.  J.  301.  n. 

The  greatest  lawyers  in  all  ages  have  spoken  in  praise  of  this  science.  Sir  William 
Jones,  who  so  very  happily  united  the  talents  of  a  scholar  and  a  lawyer,  observes,  that  our 
rules  of  special  pleading  are  founded  on  exquisite  logic ;  Jones  on  Bailments.  And  the  great 
and  enlightened  Lord  Mansfield  has  declared  that  the  substantial  rules  of  pleading  are  foun- 
ed  in  strong  sense,  and  in  the  strongest  and  closest  logic,  and  so  appear  when  well  under, 
stood  and  explained ;  though  by  being  misunderstood  and  misapplied,  they  are  made  use  of 
as  instruments  of  chicane ;  1  Burr.  319. 

Perhaps  no  science  ever  underwent  more  changes  and  alterations  than  that  of  pleading  in 
our  law ;  the  consideration  of  which  induces  the  editor  to  take  a  cursory  view  of  its  history, 
in  order  that  the  student  may  be  acquainted  with  its  original  state,  and  competent  to  trace 
the  most  important  changes  it  has  undergone,  from  thence  to  the  present  time.  We  have 
very  little  or  no  account  of  pleading  in  our  law  before  the  conquest;  all  that  we -can  learn 
about  it  is,  that  the  proceedings  were  much  more  simple  and  unembarrased  at  that  time  than 
they  have  been  ever  since  ;  an  advantage  which,  as  Mr.  Blackstone,  J.,  observes,  will  al- 
ways attend  the  infancy  of  any  laws,  and  wear  off  as  they  gradually  advance  to  maturity ;  4 
Blac.  Com.  414.  However,  it  is  clear,  that  pleading  was  then  used,  though  in  a  very  differ. 
ent  manner  to  what  it  is  at  present ;  as,  notwithstanding  what  is  said  by  Mr.  Reeve,  in  his 
History  of  the  Law,  we  read  of  trials  by  jury  having  existed  before  the  Conqueror's  inva- 
sion ;  and  this  mode  of  trial  could  only  be  carried  on  by  hearing  the  parties,  or  their  witnes- 
ses, in  court.  It  does  not  appear,  indeed,  but  that  the  suitors  might  have  been  their  own 
pleaders,as  pleading  was  carried  on  ore  terms,  and  required  no  science  or  nicety  of  expres- 
sion, and  there  was  no  fear  of  demurrers  or  pleas  in  abatement ;  so  that,  as  long  as  a  party 
could  tell  his  own  story,  and  make  it  understood  by  the  bishop  and  alderman,  or  sheriff  who 
at  that  time  sat  together  in  the  same  county  court,  (the  ecclesiastical  and  civil  jurisdiction 
not  being  then  separated),  it  seems  to  have  been  sufficient. 

Upon  the  Conquest,  instead  of  the  plain  and  easy  method  of  determining  suits  in  the  coun- 
ty courts,  the  chicaneries  and  subtleties  of  Norman  jurisprudence  had  taken  possession  of 
the  king's  courts,  to  which  every  case  of  consequence  was  drawn.    Indeed,  this  age,  and 
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II.  RELATIVE  TO  THE  PLEADINGS  IN  GENERAL,  [  366  ] 

(A)  With  kbfbrkivcx  to  the  facts  necessaby  to  be  stated  in  plbadihg. 
(a)    As  to  fact*  of  which  the  Court*  take  judicial  notice,  p.   363.     (b)  As 
to  presumptions  and  inference  of  law.  p.  367.     (<?)  As  to  mere  matters  of  evi- 
dence as  proof  ,  p.  361 .     (d)  As  to  matters  of  which  the  opposite  party  is  suppos- 
ed to  be  more  cognizant,  p.  367.     (e)  As  to  matters  of  practice,  p.  368. 

that  immediately  succeeding  it,  were  those  of  nicety  and  subtlety ;  and  although  the  pleading 
contiuned  to  be  ore  terms,  yet  if  a  slip  was  perceived  and  objected  to  by  the  opposite  party 
or  the  Court,  the  pleader  instantly  acknowledged  his  error,  and  rectified  his  plea,  which  is 
aaid  to  have  occasioned  that  length  of  dialogue  reported  in  the  ancient  year-books ;  and  this 
is  not  at  all  improbable,  for  it  appears,  that  all  the  arguments  of  the  pleaders,  as  well  as  of 
the  judges,  were  recorded.  From  the  time  of  the  Conqueror  to  the  reign  of  Henry  the 
Second,  little  or  nothing  seems  to  have  been  done  for  the  subject  of  pleading.  When  the  latter 
prince  came  to  the  throne,  we  find  an  attempt  at  method  first  introduced  in  Glanville's  excel- 
lent treatise,  which,  when  compared  with  the  code  of  Henry  the  Fbst,  bears  a  manifest  su- 
periority ;  and  it  is  clear  that,  if  the  science  of  pleading  was  not  much  improved,  it  was 
much  extended  and  enlarged  in  this  reign  ;  for  we  learn,  that  writs  of  assize  were  then  first 
invented  and  used ;  4  Bla.  Com.  422.  It  seems,  in  this  reign,  that  pleas  of  land  were  indif- 
ferently held  in  either  of  the  courts  of  King's  Bench  or  Common  Pleas. 

We  now  approach  the  period  when  Edward  the  First  reigned,  who  is  universally  and  just. 
ry  styled  our  English  Justinian ;  for,  in  his  time,  to  use  the  words  of  Sir  Matthew  Hale,  the 
law,  quasi  per  saUum,  odtained  a  very  great  perfection ;  and,  although  no  considerable  al- 
terations were  made  from  his  time  to  that  of  Henry  the  Eighth  in  the  legal  forms  of  procee- 
dings (which  circumstance  has  been  justly  remarked  to  be  the  first  proof  of  the  excellence 
of  Edward's  constitution),  yet  no  less  seems  to  have  been  done  for  this  part  of  our  law  than 
its  other  branches  during  the  reign  of  that  prince,  for  the  pleadings  were  short,  but  clear  and 
perspicuous ;  neither  loose,  nor  uncertain,  nor  intricate,  verbose,  or  obscure.  They  were 
pleaded  and  digested  methodically  and  orderly,  and  by  that  means  answered  the  important 
business  for  which  they  were  intended.  The  conciseness  of  pleading  may  well  account  for 
the  quaint  and  logical  judgments  wihch  were  given  about  this  time,  many  of  which  remain 
as  precedents  for  posterity,  and  a  careful  perusal  of  them  will  produce  much  higher  panegy- 
ric than  any  terms  of  encomium  could  supply.  During  the  reign  of  Edward  the  Third,  the 
law  was  improved  to  the  greatest  degree  ;  the  judges  and  pleaders  were  very  learned,  and 
the  pleadings  somewhat  more  polished  than  those  in  the  time  of  Edward  the  First ;  yet  they 
have  neither  uncertainty,  prolixity,  nor  obscurity ;  they  were  plain,  yet  skilful.  Sir  Matthew 
Hale  says  that,  at  the  latter  end  of  this  king's  reign,  the  law  seemed  to  be  near  its> 
meridian. 

The  introduction  of  the  Latin  tongue  into  our  law  proceedings  took  place  in  the  reign  of 
Edward  the  Third  ;  from  which  it  continued  in  use  till  the  subversion  of  our  ancient  consti- 
tution under  Cromwell,  when  the  language  of  the  records  was  changed  from  Latin  into 
English  ;  but,  on  the  restoration  of  King  Charles  the  Second  to  the  throne,  we  find  that  our 
lawyers,  not  being  able  to  express  themselves  so  concisely  or  significantly  in  any  other  lan- 
guage as  the  Latin,  their  pleadings  were  again  enrolled  in  that  tongue.  This  practice  con-  - 
tinued  till  the  4  Geo.  2.  c.  36.  which  directs  that  all  law  proceedings  should  be  in  English. 

The  pleadings  are  at  present  drawn  up  in  writing  by  those  who  are  versed  in  the  science  of 
pleading ;  and  copies  of  them  are  made  out  and  delivered  to  the  adverse  parties,  or  filed  in 
the  offices  of  the  court  in  which  the  action  is  depending ;  and,  previous  to  the  argument  of 
a  point  of  law  on  the  trial  of  a  question  of  fact,  they  are  opened  or  explained  to  the  court  or 
jury,  who  thereupon  determine  the  dispute  between  the  parties,  according  to  the  law  and 
justice  of  the  case. 

Pleadings  may  be  divided  into :  1.  The  declaration ;  2.  The  plea ;  3.  The  replication ;  4. 
The  rejoinder ;  5.  The  surrejoinder ;  6.  The  rebutter ;  and  7.  The  sur-rebutter,  which  being 
words  of  art,  it  will  be  necessary  to  explain  under  the  present  title.  In  one  particula^form 
of  action,  which  is  called  an  action  of  replevin,  an  avowry,  or  cognisance  most  commonly, 
though  not  always,  comes  in  the  place  of  the  plea ;  and  each  of  the  two  former  being  in  the 
nature  of  a  declaration,  the  plea  becomes  in  that  case  the  third  division  of  the  pleadings,  the 
replication  the  fourth,  and  the  subsequent  pleadings  are  in  like  manner  postponed* 

The  word  "  declaration  n  comes  from  the  Latin  declaro;  and  signifies  that  part  of  the 
pleadings  in  which  the  plaintiff  declares  or  states  his  complaint,  or  cause  of  action  against 
the  defendant,  see  ante,  tit.  Declaration. 

The  plea,  from  the  old  French  word,  plaid,  signifies  the  defendant's  answer  to  the  plaintiil*s 
declaration,  or  the  plaintiff's  answer  to  the  defendant's  avowry  or  cognizance.  Pleas  are 
variously  distinguished,  but  the  most  general  division  of  them  is  into  dilatory  and  peremptory, 
the  latter  of  which  are  mostly  called  pleas  in  bar.  Dilatory  pleas  are  such  as  tend  merely 
to  delay  or  put  off  the  suit,  by  questioning  the  propriety  of  the  remedy  rather  than  by  an- 
swering the  complaint.  Peremptory  plea  or  pleas  in  bar  answer  to  the  merits,  3  Bla.  Com. 
303 ;  and,  in  general,  put  a  final  end  to  the  action ;  so  that  it  cannot  be  afterwards  prosecu- 
ted, or  any  action  brought  for  the  same  cause. 

After  the  plea,  follows  the  replication,  which,  says  Lord  Coke,  comes  from  reptieando,  and 
is  the  answer  made  by  the  plaintiff  to  the  defendant's  plea.    In  the  replication,  or  any  of 


(A)  In  okni 

(B)  In  fajm 
to  tke  divisions 


MO  PLEADING. 

f  366  J       (B)  With  kbfbbsncb  to  the  modb  or  stating  facts. 

(a)  With  reference  to  the  certainly  requisite  in  general,  p.  368,  (I)  With 
reference  to  the  actual  requisites  in  declaration.  See  ante,  tit.  Declaration,  vol. 
vii.p.  581.  (c)  With  reference  to  the  certainty  requisite  in  pleas.  See  post,  tit. 
Pleas,  (d)  With  reference  to  the  certainty  requisite  in  replication  See  post, 
tit.  Replication,  (e)  With  reference  to  the  certainty  in  rejonder.  See  post,  tk. 
Rejoinder,  (f)  With  reference  to  the  pleadings  being  bad  for  duplicity  in  ge- 
neral, p.  869.  (e)  WUh  reference  to  the  unnecessary  ana  superfluous  state- 
ments, p.  370.     (h)  With  reference  to  the  repugnant  statements,  p.  372. 

[\357  J     III,  RELATIVE  TO  THE  MODE  OF  CONSTRUING  PLEADINGS. 

GENERAL,   p.    373. 
FABTXCT7LAR. 

(a)  With  reference  to  the  divisions  of  pleading.  See  tits.  Declaration ; 
Plea  ;  Replication  ;  Rejoinder.  (b)  WUh  reference  to  the  form  of  action  as 
subject-matter  of  the  *uU  or  defence*  See  tits,  according  to  the  forms  of  ac- 
tion, or  subject-matter  of  the  suit  or  defence. 

IV. PLEADING,  WITH  REFERENCE  TO  THE  FORM 

OF  ACTIONS  OR  SUBJECT-MATTER. 
See  tits.  See  tits.  See  tits. 

Account,  Action  of,  Assault  and  Battery,  Bribery, 

Adultery,  Assumpsit,  Bye  Law, 

Advowson,  Bail  Bond,  Charter  Party, 

Agistment,  Bailment,  Chose  in  Actions, 

Agreement,  Bank  of  England,  Church, 

Animals,  Bastard,  Common, 

Annuity,  Bills  of  Exchange  and        Composition  with  Credi- 

Army,  Promissory  Notes,  tors, 

Apprentice,  Bond,  Contract, 

[  3&8  ]    Arbitration  and  Award,      Bottomry,  Contribution, 

the  subsequent  pleadings,  either  party  may  plead  in  denial  or  avoidance,  &c.  according  to 
the  nature  of  the  previous  pleading,  or  the  matter  to  be  offered  in  answer  to  it. 

Next  in  order  is  the  rejoinder,  which,  according  to  Lord  Coke,  is  from  the  Latin  rejmngen- 

•    do,  but  it  seems  more  likely  to  have  been  taken  from  the  French  rejoind'fe,  and  is  the  answer 

of  the  defendant  to  the  plaintiffs  replication.     This  is  followed  by  the  sur-rejoinder,  from 

«ttr  and  joindre,  which  is  the  plaintiff's  answer  upon  the  defendant's  rejoinder,  and  like  a 

second  defence,  as  the  replication  is  said  to  be  the  first  defence  of  the  plaintiff's  declaration. 

The  rebutter  is  the  next  proceeding.  This  word  comes  from  the  French  rebouUr,  to  put 
back  or  avoid,  and  signifies  the  defendant's  answer  to  the  plaintiff's  sur-rejoinder.  To  this 
the  plaintiff  may  again  reply  by  a  sur-rebutter,  from  tnr  and  rebouter,  which  is  the  plaintiff's 
answer  upon  the  defendant's  rebutter,  and  may  be  called  a  third  defence  of  the  plaintiff's 
declaration. 

The  pleadings  are  frequently  determined  by  one  of  the  pleaders  demurring,  or  objecting 
to  something  alleged  by  his  opponent.  A  demurrer  is  therefore  said  to  be  an  irregular  or 
collateral  part  of  pleading.  The  word  comes  from  the  Latin  demorari,  or  |he  French  denu 
ettrer,  to  abide  or  stay ;  and  therefore  it  is  said  that  he  who  demurs  in  law  abides  or  rests 
his  cause  on  the  law  or  moratur  or  demoratur  in  lege  ;  and  whenever  the  counsel  of  either 
party  is  of  opinion  that  the  declaration  or  plea,  &c.  of  his  adversary  is  insufficient  in  law,  he 
demurs  or  relies  on  the  law,  and  refers  the  same  to  the  judgment  of  the  Court. 

Now  as  there  is  no  issue  upon  the  fact  until  it  is  joined  between  the  parties,  so  there  is  no 
issue  in  law,  but  when  they  have  joined  or  agreed  upon  it;  and  therefore  where  a  demur, 
rer  is  offered  by  one  party,  the  adverse  party  joins  with  him  in  demurrer,  and  the  answer 
which  he  makes  is  called  a  joinder  in  demurrer. 

Pleas,  replications,  sur-rejoinders,  rebutters,  and  sur. rebutters  in  our  law,  as  Mr.  Judge 
Blackstone  has  remarked  are  either  to  the  exceptio,  replicatio,  duplicate  triplicatio  and,  jvadu- 
plicatio  of  the  Romans.  And  in  analogy  to  the  pleadings  at  law,  it  may  be  observed, that  former, 
ly  in  Chancery,  if  the  defendant  by  his  plea  or  answer  offered  new  matter,  the  plaintiff  replied 
specially;  the  consequence  of  which  was,  that  the  defendant  rejoined,  and  if  the  parties  were 
not  then  at  issue  by  reason  of  some  new  matter  disclosed  in  the  rejoinder,  which  required 
an  answer,  the  plaintiff  might  sur-rejoin  to  the  rejoinder,  and  the  defendant  might,  in  like 
manner,  ad  sur-rejoin,  or  rebut,  to  the  sur-rejoinder ;  but  special  replications,  with  all  their 
consequences,  are  now  out  of  use  in  Chancery;  and  if  the  plaintiff  conceives,  from  any  mat- 
ter offered  by  the  defendant's  plea  or  answer,  that  the  bill  is  not  properly  adapted  to  his  case, 
he  may  obtain  leave  to  amend  bis  bill  and  suit  it  to  his  case,  as  he  shall  be  advised ;  to  which 
amended  bill  the  defendant  may  make  such  defence  as  he  shall  think  proper,  whether  re* 
quired  by  the  plaintiff  to  answer  it  or  not. 


PLEADING. 


Ml 


See  tits. 
Copyhold, 
Copyright, 
Covenant, 
Damage  Feasant, 
Deceit, 
Decoy, 
Deed, 
Demurrage, 
Detinue, 
Distress, 
Dower, 

East  India  Company, 
Ejectment, 
Election, 
Escape, 

Excise  and  Customs, 
Execution, 
Extortion, 
False  Imprisonment, 
False  Return, 
Farrier, 
Fences, 
Ferry, 

Fish  and  Fishery, 
Fixtures, 
Forcible  Entry, 
Franchises, 
Frauds,  Statutes  of, 
Freight, 
Game, 
Gaming, 


See  tits.  See  tits. 

Goods  Sold  &  Delivered,    Post-horse  Act, 


Guarantee, 
Hue  and  Cry, 
Hustings, 
Insurance,  Marine, 

on  Lives, 

from  fire, 

Interest, 
Judgment, 

Landlord  and  Tenant, 
Legacy, 
Libel, 
Lien, 

Malicious  Arrest, 
Malicious  Prosecution, 
Markets  and  Fairs, 
Money  Had  and  Recei- 
ved, 
Money  Lent, 
Money  Paid, 
Mortgage, 
Navy, 
Nuisance, 
Parent  and  Child, 
Parliament, 
Party-wall, 
Patent, 

Penal  Statute, 
Perjury, 
Peer, 


Post-Office, 

Process, 

Prize  and  Prize  Money, 

Reward, 

Replevin, 

Right,  Writ  of, 

Sale,  Bill  of, 

Salvage, 

School  and  Schoolmaster, 

Seduction, 

Ship  and  Shipping, 

Simony, 

Slander, 

Stamps, 

Stock, 

Taxes, 

Tithes, 

Tolls, 

Trade, 

Trespass, 

Turnpikes, 

Vicar  and  Vicarage, 

Universities, 

Use  and  Occupation, 

Usury, 

Wager, 

Warrants, 

Waste, 

Watercourse, 

Way. 


[  359] 


Physician, 
V.  RELATIVE  TO  PLEADINGS  WITH  REFERENCE  TO  THE  PAR- 

TICULAR  CHARACTER  OR  CAPACITY  OF  THE  PARTY. 

See  tits.  See  tits.  See  tits. 

Administrator,  Denizen.   See  Naturali-    Pawnbroker, 

Alien,  zation.  Peer, 

Ambassador,  Executor  and  Adminis-    Pilot, 


Apothecary,  tartor, 

Attorney,  Guardian, 

Auction  and  Auctioneer,    Hundred, 


Bail, 

Bankrupt, 

Baron  and  Feme, 

Bishop, 

Carrier, 

Churchwarden, 

Colonel.  See  Army. 

Constable, 

Coroner, 

Corporation, 

Dean  and  Chapter, 


Infant, 

Innkeeper, 

Insolvent  Debtor, 

Judge, 

Justice  of  the  Peace, 

Lunatic, 

Master  and  Servant, 

Overseer, 


Principal  and  Agent, 

Principal  and  Surety, 

Printer, 

Prochein  Amy, 

Proctor, 

Receiver  General, 

Sheriff, 

Slave, 

South  Sea  Company, 

Surgeon, 

Trustee, 

Wharfinger, 


Papist, 

Partners    and     Partner-    Witness, 

ship,  West  India  Company. 

Pauper, 

VI.  RELATIVE  TO  THE  PLEADINGS  WITH   REFERENCE  TO  IN- 
JURIES TO  REAL  PROPERTY  CORPOREAL. 
See  tits.  See  tits.  See  tits. 

Assize,  Writ  of,  Ejectment,  Forcible  Entry, 

Dilapidation,  Entry,  Writ  of,  Formedon,  Writ  oU 

Dower,  Fixtures,  Gleaning, 

VOL.  XHL  32 
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See  tits.  See  tits.  See  tits. 

[  360  ]    Mesne  Profits,  Nuisance,  Waste. 

Right,  Writ  of.  Trespass, 

VII.  RELATIVE   TO  PLEADINGS   WITH  REFERENCE  TO  INJU- 
RIES TO  REAL  PROPERTY  INCORPOREAL. 


See  tits. 
Annuities, 
Common, 
Distress, 
Easement, 


See  tits. 
Heriot, 

Markets  and  Fairs* 
Offices, 
Pew, 


See  tits. 
River, 

Titles  of  Honour, 
Tithes, 
Tolls, 

Watercourse, 
Way. 


Quare  Impedit, 
fisheries,  Rent, 

VHI.  RELATIVE  TO   THE  PLEADINGS  WITH  REFERENCE  TO 

INJURIES  TO  PERSONAL  PROPERTY. 
See  tits.  See  tits.  See  tits. 

Accident,  Execution,  Partners    and 

Animals,  Injuries  to  and    Executor  and    Adminis-       ship, 


Partner- 


by, 

Bankrupt, 

Bailment, 

Cemetery, 

Coneys, 

Copyright, 

Custom  House  Officer, 

Detinue, 

Distress, 

Decoy, 


trator, 
Extent, 
Farrier. 
Fences, 
Fixtures, 
Heir, 
Heriot, 
Hundred, 


Innkeeper, 
Justice  of  the  Peace, 
Driving,  Action  for  neg-    Landlord  and  Tenant, 

ligently,  Mill, 

Entry, 

IX.  RELATIVE  TO  THE  PLEADINGS   WITH  REFFERENCE    TO 

INJURIES  TO  PERSONS  INDIVIDUALLY. 


Pardon, 

Patent, 

Principal  and  Surety, 

Printer, 

Pew, 

Replevin, 

Reservoirs, 

Rivers, 

Sheriff, 

Ship  and  Shipping, 

Tombs, 

Trespass, 

Trover. 


See  tits. 
Abstract, 

Account,  Action  of, 
Accounting,  Action  for 

not, 
Agistment, 
Agreement, 
Annuity, 
[  361  ]   Apprentice, 

Arbitration  and  Award, 

Army, 

Assumpsit, 

Attorney, 


See  tits. 
Bye-Law, 

Bills    of   Exchange 
Promissory  Notes, 
Bills  of  Lading, 
Bottomry, 
Bricks, 
Carrier, 
Charter-party, 


Check, 

Club,  Liability  of  Mem-    Gaming, 
bers   of.  See  Friendly    Gift, 


See  tits. 
Escape, 
or    Exchange, 

Executor  and   Adminis* 

trator, 
Farrier, 
Fixtures, 

Frauds,  Statute  of, 
Friendly  Society, 
Freight, 


Society. 


Auction  and  Auctioneer,    Composition  with  Credi- 


Bail, 

Bailment, 

Bail-bond, 

Bankrupt, 

Banker, 

Bank  of  England, 

Bank  Notes, 

Bargain  and  Sale, 

Baron  and  Feme, 

Barrister, 

Pastardy  Bond, 

Bond, 

Broker, 


tors, 
Condition, 
Consistory  Court, 
Contract, 
Contribution, 
Copyright, 
Costs, 
Covenant, 
Debt, 

Debtor  and  Creditor, 
Deceit, 
Detinue* 
Demurrage, 


Goods  Bargained  and 
Sold, 

Goods  Sold  and  Deli- 
vered, 

Guarantee, 

Heir, 

Herald, 

Innkeeper, 

Insurance, 

Interest, 

Joint  Stock  Companies, 

Judgment, 

Landlord  and  Tenant, 

Lease, 

Legacy, 
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See  tltS. 

Lottery, 

Marriage, 

Mortgage, 

Officer, 

Overseer, 

Partner  and 

Party  Wall 

Patent, 

Physician, 

Post  Office, 


Bee  tits. 
Principal  and  Surety, 
Printer, 
Prize, 

Property  Tax, 
Rent, 
Reward, 
Salvage, 

School  and  Schoolmaster, 
Ship  and  Shipping, 
Simony, 


See  tits. 
Smuggling, 
Stamp, 
Stock, 
Sunday, 
Surgeon, 
Theatre, 

Use  and  Occupation, 
Usury, 
Vendor  and  Purchaser. 


X.  RELATIVE  TO   PLEADINGS,   WITH    REFERENCE  TO  INJU- 
RIES TO  PERSONS  INDIVIDUALLY. 


See  tits. 
Assault  and  Battery, 


See  tits. 
Highway, 
Impressment, 
Carrier,  Imprisonment, 

Constable,  Innkeeper, 

Driving,  Action  for  Neg-   Justice  of  the  Peace, 

Kgently,  Libel, 

Execution,  Malicious  Prosecution, 

Executor  and  Admmis-     Nuisance, 


See  tits. 
Overseer, 

Partner  and  Partnership, 
Perjury, 
Physicians, 

School  and  Schoolmaster, 
Sheru% 
Slander, 
Surgeon. 


trator, 
XL  RELATIVE   TO   THE  PLEADINGS  WITH   REFERENCE   TO 

INJURIES  TO  PERSONS  RELATIVELY. 
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See  tits. 
Adultery, 
Baron  and  Feme, 
Highway, 
Imprisonment, 


See  tits. 
Master  and  Servant, 
Nuisance, 
Overseer, 
Parent  and  Child, 


•See  tits. 
School  and  Schoolmaster, 
Seduction, 
Surgeon, 
Trespass. 


XII.  RELATIVE  TO  THE  PLEADINGS   FOR  RECOVERING  PEN- 

ALTIES  IN  PENAL  STATUTES. 


See  tits. 
Apprentice, 
Bribery, 
Bye-laws, 
Bricks, 
Caricature, 
Compounding, 
Copyright, 
Dancing, 
Debt, 
Election, 


See  tits. 
Gaoler, 
Leather, 
Lord's  Act, 
Lottery, 
Madhouse, 
Overseer, 
Penal  Statutes, 
Pilot, 
Navy, 
Navigation  Act, 


See  tits. 
Non-residence, 
Post  Horse  Duty, 
Prize, 

Qui  tarn  Actions, 
Simony, 
Stsmps, 
Stock, 
Sunday, 
Theatre, 
Usury. 


Gaming, 

XIH.  RELATIVE  TO  PLEADINGS   WITH  REFERENCE  TO  JOIN- 
ING  DISTINCT  AND  DIFFERENT  CAUSE3  OF  ACTION  IN  THE 
SAME  PLEADINGS.     See  ante,  tit.  Misjoinder ;  Nonjoinder. 
XTV.  RELATIVE  TO  PLEADINGS  WITH  REFERENCE  TO  JOIN- 
ING DISTINCT  AND   DIFFERENT   RIGHTS   AND   INTERESTS 
IN  THE  SAME  PLEADINGS.     See  tits.  Bankrupt ;  Baron  and  Feme ; 
Executors  and  Administrators  ;  Misjoinder  ;  Nonjoinder ;  Partner. 
XV.  RELATIVE  TO  PLEADINGS  WITH  REFERENCE  TO  ITS  DI- 
VISION INTO  CONSTITUENT  PARTS. 
A)  Of  thb  fkjbcips.     See  ante,  tit.  Original. 

|BJ decussation.    See  ante,  tit.  Declaration. 

CS  Of  TJtPAXLAifcs.    See  ante,  tit.  Imparlance. 

D^ craving  otsr.    See  ante*  tit.  Oyer. 

E)  Of  the  pleas  ih  abatement,  akbto  the  nmmmctuax.  r  3^3  1 
See  ante,  tit  Abatement,  Pleas  in. 
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(F)  Of  plbas  in  bar.     See  post,  tit.  Pleas. 
G)  — -  replication.     See  post,  tit.  Replication. 

H) rrjoindrr.     See  potty  tit.  Rejoinder. 

'l)   8UR-RRJOINDER8.     See  post,  tit.  Sur-rejoinders. 

*J)  rebutters.     See  pott9  tit.  Rebutters. 

*K) suR-REBUTTBRs.     See  pott,  tit.  Sur-rebutters. 

L) demurrers.     See  ante9  tit.  Demurrer. 

XVI,  RELATIVE  TO  THE  MODE  OF  TAKING  ADVANTAGES,  AND 
THE  PLEADINGS  BEING  ERRONEOUS.;. 

A)  Br  demurrer,     See  ante,  tit.  Demurrer. 

B)  —  writ  of*  error.     See  ante,  tit.  Error,  Writ  of. 
*C\  —  signing  of  judgment.     See  ante,  tit.  Judgment. 
[d\  —  a  RBPI.EADER  being  awarded.     See  post9  tit  Repleader. 

E)  —  arresting  the  judgment.     See  ante,  tit.  Judgment  Arrest- 
ing of. 
(F)  «—  judgment  of  non  obstante  veredicto.     See  ante,  tit  Judg- 
ment. 

XVII.  RELATIVE  TO  THE  MODE  OF  RECTIFYING  ERRORS  IN 
PLEADINGS.     See  ante,  tit  Amendment. 


II.  RELATIVE  TO  PLEADING  IN  GENERAL. 
f  A)  With  reference  to  the  facts  necessary  to  be  stated  in  plmadew.* 
(a)  At  to  thefactt  of  which  ike  Courts  take  judicial  notice. 
The  facts  and  rules  of  which  the  Courts  invariably  take  judicial  notice  with- 
out the  aid  of  proof  beyond  what  their  own  knowledge  affords  have  been  al- 
ready stated  and  illustrated  under  Evidence,  ante,  vol.  be.  p.  141,  et  teq. ;  the 

*  It  is  observed  by  Mr.  Justice  Buller,  Doug.  159,  as  one  of  the  first  principles  of  plead- 
ing, that  there  is  only  occasion  to  state  facts,  which  must  be  done  for  the  purpose  of  inform- 
ing the  Conrt  of  their  existence,  whose  duty  it  is  to  declare  the  law  arising  upon  those  facta, 
and  of  apprising  the  opposite  party  of  what  is  meant  to  be  proved,  in  order  to  give  him  an 
opportunity  to  answer  or  traverse  it.  The  observations  of  Lord  Chief  Justice  De  Grey  on 
the  structure  of  the  indictment,  are  very  forcible  and  applicable  to  pleading  in  general:  it 
must  contain  such  a  description  of  the  injury  or  crime,  that  the  defendant  may  know  what 
injury  or  crime  it  is  which  he  is  called  upon  to  answer,  that  the  jury  may  appear  to  be  war* 
ranted  in  their  conclusion  of  guilty  or  not  guilty,  upon  the  premises  delivered  to  them,  and 
Chat  the  Court  may  see  such  a  definite  injury  or  crime  that  they  may  apply  the  remedy  or 
the  punishment  which  the  law  prescribes.  The  certainty  essential  to  the  charge  eonsists  *f 
two  parts,  the  matter  to  be  charged,  and  the  manner  of  charging  it ;  Cowp.  682,  683.  The 
facts  which  constitute  the  cause  of  action  or  ground  of  defence  should  be  stated  logically  in 
their  natural  order ;  as,  on  the  part  of  the  plaintiff,  his  right,  the  injury,  and  the  consequent 
damage,  and  these  with  certainty,  precision,  and  brevity;  see  Doug.  666,  667;  Sir  William 
Jones,  4  Vol.  34.  With  regard  to  the  language  to  be  adopted,  as  observed  by  Lord  Chief 
Justice  De  Grey,  there  are  cases,  where  a  direct  and  positive  averment  is  necessary  to  be 
made  in  specific  terms,  as  where  the  law  has  affixed  and  appropriated  technical  terms  to 
describe  a  crime,  as  in  murder,  burglary,  and  others  ;  so  in  trespass,  the  word  vi  $t  on*** 
and  contra  pacetn  are  necessary ;  but,  except  in  particular  cases,  where  precise  technical 
expressions  are  required  to  be  used,  there  is  no  rule  o[  law  that  other  words  shonld  be  em- 
ployed than  such  as  are  in  ordinary  use  ;  Cowp.  683 ;  5  East,  259,  260;  2  East,  33;  2  Bla. 
Rep.  843.  Thus,  though  in  a  declaration  for  slander,  it  is  usual  to  state  that  the  words  were 
"  maliciously"  spoken,  the  word  "  falsely**  has  been  held  to  be  sufficiently  expressive  of  i 
malicious  intent ;  1  Saund.  242.  a.  n.  2.  However,  where  there  has  been  a  long  establish- 
ed form  of  pleading,  applicable  to  the  facts  of  the  particular  case,  it  should  in  general,  for 
the  sake  of  certainty  and  uniformity,  be  adopted,  and  the  courts  censure  any  unnecessary 
deviation  from  it,  6  East,  35;  8  Co.  Rep.  48.  b. ;  and,  as  observed  by  Lord  Coke,  it  is  safer 
to  follow  good  precedents,  for  nihil  timid  inventum  est  et  perfectum,  Co.  Liu  230 ;  and  there 
are  cases  where,  although  the  Court  have  overruled  a  demurrer,  yet  they  have  directed  the 
plaintiff  to  amend,  so  that  no  deviation  from  the  usual  form  shall  appear  to  have  been  sane 
tioned ;  1  B.  &  P.  336. 

There  are  certain  general  rules  equally  applicable  to  the  several  divisions  of  pleading,  M 
well  as  special  ones,  which  are  peculiarly  applicable  to  some  or  one  of  them  only.  Some  of 
these  general  rules  contain  the  requisites  of  good  pleading,  and  others  of  them  point  out  tea 
defects  to  be  avoided  therein.  The  law  requires  in  every  plea  two  things,  the  one,  that itba 
in  matter  sufficient,  the  other,  that  it  be  deduced  and  expressed  according  to  th^  forma  of 
law;  and  if  either  the  one  or  the  other  of  these  be  wanting,  it  is  cause  of  demurrer.  Here 
it  may  be  proper  to  observe,  tha|  in  all  pleadings,  there  ie  what  may  be  called  a  narrative  and 
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tame  rules  and  principles  are  applicable  to  the  law  of  pleading.  It  may,  there*  [  364  ) 
fote.  he  correctly  stated  as  a  general  proposition,  that  all  those  facts  which 
the  Courts  will  judicially  recognize,  without  the  support  of  extrinsic  evidence, 
will  be  taken  notice  of  by  the  Courts ;  hence,  they  will,  ex  officio,  and  with-  [  365  ] 
out  averment,  take  notice  of  when  the  king  comes  to  the  throne,  2  Ld.  Raym. 
794,  abridged,  onie,  vol.  ix,  p.  141  ;  and  of  the  king's  proclamation  ;  1  Ld. 
Raym.  282  ;  the  time  of  holding  every  parliament  and  the  prorogations  and 
sessions  thereof,  see  1  Ld.  Raym.  343;  Plowd.  77  ;  Moore,  561  ;  1  Lev. 
296  ;  2  Mod.  240  ;  and  also  when  any  new  parliament  sat  will  be  taken  notice 
of  judicially.  Public  statutes,  and  the  facts  which  they  ascertain,  must  be  noti- 
ced by  the  Courts,  without  their  being  stated  in  pleading,  1  Bla.  Com.  856  ; 
Dougl.  97.  n.  11  ;  Bac.  Abr.  tit.  Statute  L. ;  2  Wila.  276  ;  Willes,  210  ;  and 
it  is  only  necessary  to  state  facts  which  will  appear  to  the  Court  to  be  effected 

a  formal  part  The  first  contains  the  very  altercations  of  the  parties  respecting  the  subject 
in  dispute  between  them ;  the  other  consists  of  the  statement  of  such  matters  as  custom  and 
practice  have  alone  produced,  and  do  not  in  any  matter  relate  to  the  subject  in  dispute.  The 
rules  first  above  alluded  to  apply  only  to  the  narrative  parts  of  the  pleadings ;  the  formal  al- 
legations in  them  will  be  better  understood  when  the  contents  of  each  particular  division  of 
pleading  to  which  they  are  peculiarly  applicable  come  to  be  explained.  The  general  requi- 
sites of  good  pleading  are,  first,  that  it  contain  all  the  facts  necessary  to  support  the  case  of 
either  party ;  secondly,  that  these  facts  be  stated  with  truth,  certainty,  and  brevity.  As  to 
the  first,  it  is  a  general  rule  in  pleading  that  you  have  only  to  state  facts  and  conclusions 
drawn  from  them,  which  must  be  done  for  the  purpose  of  informing  the  Court,  whose  duty 
it  is  to  declare  the  law  arising  thereon,  and  to  apprise  the  adverse  party  of  what  is  meant  to 
be  proved,  in  order  to  give  him  an  opportunity  to  answer  it ;  but  conclusions  of  law  need  not 
be  stated,  for  tbey  are  not  traversable,  viz.  capable  of  being  denied.  If  the  pleading  be 
sufficient  on  the  face  of  it,  the  Court  cannot  intend  or  presume  facts  inconsistent  thereto,  for 
the  purpose  of  making  it  bad,  but  they  must  consider  the  facts  as  truly  alleged,  if  nothing 
appears  to  contradict  them ;  nor  can  they,  except  in  the  case  of  estoppels,  &c.  presume  any 
thins;  which,  though  not  inconsistent  with  the  record,  would,  if  expressed*  have  made  the 
pleading  objectionable ;  Doug.  159.  However,  express  repugnancy  in  pleading  is  always  a 
fault,  being  a  contradictory  statement,  or  one  which  is  inconsistent  and  cannot  be  true  with 
what  is  previously  alleged.  The  ancient  forms  of  counts  are  to  be  duly  observed,  as  in  a 
declaration  eum  demirit  or  cum  dedit,  instead  of  saying  directly  that  the  party  was  seized  or 
demised ;  yet,  if  the  plaintiff  declare  so,  it  does  not  make  the  count  vicious ;  but  in  a  bar, 
replication,  or  other  kind  of  pleading,  he  must  directly  allege  a  seisin  in  the  lessor  or  donor. 
In  these  also  the  ancient  forms  of  pleading  are  .to  be  observed ;  Co.  Lit.  303.  a.  New  and  sub. 
tie  devices  and  inventions  in  pleading  should  in  all  cases  be  avoided,  1  Hale's  C.  L.  301,  309 ; 
nor  ought  they  to  be  suffered  to  alter  any  principle  of  law.  General  estates  in  fee-simple  may 
he  generally  alleged ;  but  the  commencement  of  estates  tail  and  other  particular  estates  re. 
gttlaiiy  should  be  shown,  unless  in  some  cases  when  they  are  alleged  by  way  of  inducement. 
And  the  life  of  tenant  in  tail  or  for  life  ought  to  be  averred.  When  any  special  or  substan- 
tial matter  is  alleged  by  either  party,  it  ought  to  be  specially  answered,  and  not  passed  over 
in  a  general  manner ;  see  Co.  Lit.  303.  b. 

All  neeeseary  circumstances  implied  by  law  in  pleadings  need  not  be  expressed ;  as  in 
the  plea  of  a  feoffment  of  a  manor,  livery,  and  attornment  of  the  tenant.  So  that  which  is 
apparent  to  the  Court  by  necessary  collection  out  of  the  record  need  not  be  averred.  And 
that  which  the  parties  have  agreed  to  in  pleading  shall  be  admitted,  though  the  jury  find 
otherwise  ;  4  Bac.  Abr.  2.  Nothing  should  be  stated  in  pleading  as  a  part  of  the  plaintiff's 
or  defendant's  title,  but  what  is  capable  of  legal  proof,  for  either  party  is  at  liberty  to  traverse 
or  deny  and  put  the  other  on  proof  of  any  part  of  his  pleading  which  is  material  to  the  case. 
So,  though  a  matter  be  alleged  unnecessarily,  it  may  sometimes  be  traversed.  In  short,  any 
fact  which  appears  to  be  material  is  in  general  traversable  though  it  be  only  suggestion.  The 
number,  quantity,  species,  price,  or  value  of  a  thing  is  only  required  to  be  stated  according 
to  the  truth,  when  it  is  to  be  proved  by  a  written  instrument,  or  to  ascertain  the  extent  of  a 
contract,  though  it  be  not  in  writing,  in  which  cases,  the  true  number,  Ac.  must  be  stated, 
otherwise  there  will  be  a  variance.  And  there  is  no  occasion  in  such  cases  for  laying  it  un- 
der a  viz.,  or  any  use  in  doing  so ;  but  otherwise/the  number,  &c.  ought  to  be  laid  under  a 
viz.,  for  if  a  thing  which  is  immaterial  in  itself  be  not  laid  under  a  viz.,  it  must  be  proved  as 
laid  ;  but  what  is  material  in  itself  cannot  be  made  otherwise  by  any  form  of  statement. 
And  when  the  number,  Ac.  is  immaterial,  care  should  be  taken  always  to  lay  more  than  the 
fact;  for,  although  a  lesser  number,  &c.  may  be  proved  under  the  allegation  of  a  greater, 
more  can  never  be  proved  than  is  laid,  for  every  one  is  supposed  to  make  the  best  of  his 
own  ease ;  Co.  Lit.  303.  b. 

In  general,  whatever  circumstances  arejjnecessary  to  constitute  the  cause  of  complaint, 
or  the  ground  of  defence,  must  be  stated  In  the  pleadings,  and  all  beyond  is  surplusage, 
Cowp.  683 ;  1  Ld.  Raym.  171 ;  facts  are  only  to  be  stated,  and  not  arguments,  or  inferences, 
or  natter  of  law. 
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by  the  statute,  1  T.  R.  145 ;  Lane,  71 ;  concluding  in  general  with  an  ex- 
press reference  to  the  statutes  as  by  the  words  "  contrary  to  the  form  of  the 
statute,"  &c.  The  Courts  are  also  bound  to  take  notice  of  all  common  law 
lights  and  duties,  and  of  genera)  customs,  and  consequently  these  ought  not  to 
be  stated  in  pleading*  So  the  Courts  will,  ex  officio,  notice  the  ecclesiastical, 
Marsh,  509  ;  1  Roll.  Abr.  526  .  Cro  Etiz.  602 ;  5  Co.  29  ;  Ld.  Raym.  338. 
1334  ;  Garth.  446  ;  5  Mod.  395 ;  Comb.  475  :  12  Mod.  194 ;  civil  and 
marine  laws,  2  Hen.  Bla.  606.  n.  a. ;  without  any  statement  of  them  in  plead* 
ing  ;  and  if  there  be  any  mis-statement  of  such  laws,  or  of  facts  affected  by 
them,  the  pleading  will  be  held  insufficient.  Such  of  the  customs  of  gavel- 
kind and  borough-english,  which  are  of  the  essence  of  the  tenure,  as  the  course 
of  descent,  need  not  be  stated  specially  in  pleading,  nor  should  be  prescribed 
for,  because  the  common  law  takes  notice  of  them  ;  and  it  is  sufficient  to  state 

[  366  ]    iq  the  pleadings  that  the  land  is  of  the  custom  of  gavelkind,  and  subject  there- 
to; but,  in  regard  to  other  customs,  though  incident  to  these  tenures,  tbey 
must  be  stated  ;  Co.  Lit.  175.  b.  n.  ;  2  Ld.  Raym.  1025 ;   1  Bla.  Com.  76 ; 
Cro.  Car.  561 ;  1  Ler.  79  ;  2  Bla.   Com.  82,  83,  84.     And  the  Courts  will 
not,  ex  officio,  take  notice  of  any  particular  local  customs.     1  Roll.  Rep.  105 ; 
9  East,  185  ;  nor  of  the  customs  of  London,  except  where  they  have  been  certi- 
fied by  the  record,  or  to  either  of  the  Courts  of  record,  Stra.  187.  1187; 
Dougl.  387.  380.  363.  and  304  ;   1  Bla.  Com.  76  ;  without  which  there  must 
be  either  plea  or  an  affidavit  of  the  custom.     The  Courts  take  notice  of  the 
days  of  the  week,  &c»  on  which  particular  days  fall ;  and  the  almanack  is  part 
of  the  laws  of  the  land,  having  been  established  by  different  statutes  ;  2  &3  Ed, 
6.  c.  1  5  &  6  Ed.  62.  1  ;  1  Eliz.  2.  c.  2  ;  and  if  there  be  a  mis-statement,  it  will 
be  fatal ;  see  2  Ld.  Raym.  994  ;  6  Mod.  41.  81 ;  Salk.  18).  626.     The  division 
of  England  into  counties,  we  have  seen,  ante,  tit.  "  Place,"  will  be  noticed  by 
the  Court  ex  officio,  but  not  that  of  parishes,  vills,  or  particular  liberties,  which 
must  be  stated,  2  Inst.  537  ;  1  Marsh.   124  ;  Comb.  460 ;  and  they  will,  ex 
officio,  take  notice  of  the  meaning  of  English  words  and  terms  of  art,  accord- 
ing to  their  ordinary  acceptation,  however  vulgar,  and  peculiar  to  a  particu- 
lar county  or  place  ;  and,  consequently,  the  meaning  of  such  terms  need  not 
in  general,  be  averred,  1  Roll.  Abr.  86.  325  ;  unless  the  intendment  of  law  be 
otherwise.     Every  Court  is  bound  to  take  judicial  notice  of  its  own  course  of 
proceedings,  1  T.  R.  1 18  ;  2  Lev.  176  ;  Plowd.  145.  163  ;  1  Roll.  Rep.  106 ; 
Burr.  811  ;  and  of  those  of  the  superior  Courts,  2  Co.  Rep.    18  ;  Cro.  Jac 
67,  68  ;  1  Roll.  Rep.  196  ;  Sir  William  Jones,  417  ;  Cro.  Car.  527;  aod, 
therefore,  in  these  cases,  it  is  not  necessary  in  pleading,  to  allege  any  usuage 
or  prescription  in  support  of  such  proceedings  ;  2  Co.  Rep.  16.  a.     So,  where, 
upon  a  motion  in  arrest  of  judgment,  because  the  declaration  had  not  shown 
out  of  what  arrest  a  writ  of  latitat  was  issued,  the  Court  said  that,  there  being 
no  writ  properly  called  a  latitat,  but  what  issues  out  of  the  King's  Bench,  the 
declaration  was  sufficient :  Ld.  Raym.  397.     The  superior  Courts  will  also 
notice  the  paivileges  they  confer  on  their  officers,  2  Ld.  Raym.  369.  898 ;  aod 
therefore,  though  in  a  plea  of  privilege,  it  is  usual  to  state  the  custom  of  the 
Court  privileging  attornies,  &c.  such  statement  appears  unnecessary.    Bat 
the  superior  Courts  will  not,  ex  officio,  take  notice  of  the  customs,  laws,  or 
proceedings  of  inferior  courts  of  limited  jurisdiction,  1  Roll.  Rep.  105 ;  Ld. 
Raym.  1334  ;  Cro.  Eliz.  502  ;  Salk.  269  ;  unless  when  reviewing  their  judg- 
ments upon  a  writ  of  error,  when  for  the  purposes  of  justice  they  must  neces- 
sarily notice  them  ;  Cro.  Car.  179  ;  1  Roll.  Rep.  504.  Though  the  general  rule 
is,  that  facts  only  are  to  be  stated,  yet  there  are  some  instances  in  which  the 
statement  in  the  pleading  is  correct,  though  it  does  not  accord  with  the  real 
facts,  the  law  allowing  a  fiction  ;  as  in  the  action  of  ejectment,  in  which  the 
statement  of  the  demise  to  the  nominal  plaintiff  is  fictitious. 

(  367  ]    (b)  As  to  presumptions  and  inferences  of  law.*    See  ante,  vol.  iv.  p.  152, 

153.     As  to  mere  matter  of  evidence  as  proofs. 

•  Whert  the  lawpresumesa  tact,  it  peed  not  be  stated  in  pleading;  and  as  it  is  en  intend' 
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Poolby  ▼.  Fbbeiah.  H.  T.  1789.  K.  B.  3  T.  R.  60.    Abridged,  ante,  tit 

Deceit  ;  ante,  ?ol.  vii.  p.  631,  T^6  •**• 

Per  Butter,  J.     It  was  objected  to  the  declaration,  that  it  there  were  any  *en.c?  by 
fraud,  the  nature  of  it  is  not  stated ;  to  this  the  declaration  itself  is  so  direct  averment  j, 
an  answer,  that  the  case  admits  of  no  other.     The  fraud  is,  that  the  defend-  to  be  pro. 
ant  procured  the  plaintiffs  to  sell  goods  on  credit  to  one  whom  they  would  not  Ted  need 
otherwise  have  trusted,  by  asserting  that  which  he  knew  to  be  false.     Here,  not  be  stat. 
then,  is  the  fraud,  and  the  means  by  which  it  was  committed.  ?   m  plead" 

(<Z)  As  to  matters  which  the  opposite  party  is  supposed  to  be  more  cogni- 
zant of.*     See  ante,  vol.  ix.  p.  154.  n. 
The  Ibbh  Society  ▼.  Nbedham.  M.  T.  1786.  K.  B.  1  T.  R:  485.  S.  P. 

Mitchell  ▼.  Bboughax.  E.  T.  1700.  K.  B.  Ld.  Rayra.  673.  It  is  a  rule 

Butter,  J.     The  objection  made  by  the  defendant's  counsel,  that  the  society  that  matter 
has  not  alleged  that  the  society  made  any  order  for  remitting  the  sums  which  which 
H.  had  received  ;  but  it  need  not,  for  the  covenant  is  "  that  H.  should  remit  ^°^d  com* 
the  said  society  by  good  and  solvent  bills  of  exchange  or  otherwise,  or  should  ^^  fnm 
answer,  pay,  and  discharge,  to  their  order  or  direction,  in  such  manner  as  the  adverse 
they  should  think  fit,  by  letter,  or  otherwise  signified,"  &c.     If  they  have  party,  need 
given  any  special  direction,  that  should  have  been  shown  on  the  part  of  the  n.ott^? 
defendant. 

(e)  As  to  matters  of  practice ,t  [  368  ] 

Dudlow  v.  Watcham.  T.  T.  1812.  K.  B.  16  East,  39.  Although 

Bail  sued  in  scire  facias  upon  their  recognizance,  pleaded  that  no  ca.  #a.  mere  matter 
was  duly  sued,  returned,  and  filed  against  the  principal,  according  to  the  CU8"eaimotC^6 
torn  and  practice  of  the  Court ;  to  which  the  plaintiff,  in  reply,  showed  a  writ  general  be 
of  ca*  sa.  issued  into  Middlesex  :  the  Court  held  it  no  departure  for  the  de-  pleaded,  yet 
fendants  to  rejoin  that  the  venue  in  the  action  against  the  principal  was  in  "hen  the 
London ;  for  that  sustains  the  plea.  ™ ^"aae* 

Per  Lord  Etienborough,  C.  J.     We  must  take  notice  of  the  practice  of  depend  up! 

the  Court  in  a  case  like  this,  where  it  is  the  very  subject-matter  of  dispute,  and  on  the  eeta- 

is  put  in  issue ;  for  what  purpose  is  the  issuing  of  the  ca.  sa,  at  all  in  thisMished 

instance,  except  as  matter  of  practice  ?  practice  of 

-n\  nr  r  the  Court,  it 

B)  With  reference  to  the  mode  op  stating  facts.  •  *  Jl- j- 

a)  With  reference  to  the  certainty  requisite  in  general!  Zt 


meat  of  law  that  a  person  is  innocent  of  fraud,  or  any  other  imputation  affecting  his  re- 
putation, the  party  insisting  upon  the  contrary  must  state  it ;  Co.  Lit.  78.  b.  So,  where  any 
act  is  required  to  be  done  by  a  person,  the  omission  of  which  would  make  him  guilty  of  a 
criminal  neglect  of  duty,  the  law  presumes  the  affirmative,  and  throws  the  burthen  of  proving 
the  negative  on  the  party  who  insists  on  it ;  3  East,  193.  And  as  observed  by  Lord  Coke, 
necessary  circumstances  implied  by  law  need  not  be  expressed,  as  in  the  plea  of  a  feoffment 
of  a  manor,  livery  and  attornment  are  implied ;  and,  in  pleading  the  assignment  of  land  for 
dower,  it  is  not  necessary  to  say  that  it  was  by  metes  and  bounds.  But  great  care  must  be 
taken  in  the  application  of  this  rule  to  ascertain  that  the  law  intends  the  fact  proposed  to  be 
admitted ;  thus,  in  pleading  a  devise  of  land,  it  must  be  stated  to  have  been  in  writing, 
though,  in  point  of  law,  it  could  not  otherwise  be  a  will. 

*  Unless  in  some  instances  of  pleas  not  favoured  by  the  courts,  as  a  plea  of  alien  enemy; 
8T.S.  167 ;  8  East,  80. 

If  the  plaintiff  allege  a  condition  subsequent  to  his  estate,  he  need  not  aver  performance, 
but  the  breach  must  be  shown  by  the  defendant ;  and  matter  in  defeasance  of  the  action  need 
not  be  stated ;  and  wherever  there  is  a  circumstance,  the  omission  of  which  is  to  defeat  the 
plaintiff's  right  of  action  prima  facie  well  founded,  whether  called  by  the  name  of  a  proviso, 
or  a  condition  subsequent,  it  must  in  its  nature  be  matter  of  defence  and  ought  to  be  shown 
in  pleading  by  the  oppsite  party  ;1T.  R.  645,  646.  By  pleading  upon  statutes,  where  there 
is  an  exception  in  the  enacting  clause,  the  plaintiff  must  show  that  the  defendant  is  not  with- 
in the  exception  ;  but  if  there  be  an  exception  in  a  subsequent  clause,  that  is  matter  of  defence, 
and  the  other  party  must  show  it  to  exempt  him  from  the  penalty. 

t  Blatter  of  defence  in  equity,  7  East,  153 ;  8  East,  344 ;  10  East,  377 ;  as  merely  foun. 
ded  on  the  indulgence  of  that  Court,  is  not  in  general  pleadable,  2  East,  443 ;  7  East,  153 ; 
4  East,  311 ;  Tidd's  Prac.  4th  Edit.  1029 ,  6th  Edit.  1150;  2  Campb.  396;  and,  therefore, 
bail  cannot  plead  that  the  principal  Is  a  bankrupt,  and  bas  obtained  his  certificate. 

|  It  is  said,  in  Hobart,  that  truth  is  the  goodness  and  virtue  of  pleading,  and  certainty  the 
beauty  and  grace  of  it ;  but  though  the  law  requires  certainty,  we  have  no  precise  idea  of 
the  eignifiction  of  the  word  which  is  as  indefinite  in  itself  as  any  that  can  be  used  ;  Cowp. 
689.    It  may,  however,  be  defined  aelear  and  distinct  setting  down  of  facts,  so  that  they 
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[  369  ]        (/)  With  reference  to  pleadings  being  bad  for  duplicity  in  general.* 

may  be  understood  both  by  the  party  who  is  to  answer  the  matters  stated  against  him,  the 
counsel  who  are  to  argue  them,  the  jury  who  are  to  decide  upon  their  existence,  and  the 
Court  who  are  the  judges  of  the  law  arising  out  of  them.  Certainty  in  pleading  has  been 
stated  by  Lord  Coke  to  be  of  three  sorts,  viz.  to  a  common  intent ;  secondly,  to  a  certain 
intent  in  general ;  and,  thirdly,  to  a  certain  intent  in  every,  particular ;  Co.  lit.  383.  s> 
Which  distinctions,  Buller,  J.,  in  the  case  of  Dovaston  and  Payne,  said,  he  "  remembered 
to  have  heard  Mr.  Justice  Ashton  treat  as  a  jargon  of  words  without  any  meaning ;  they 
have,  however,  said  he,  long  been  made,  and  ought  not  altogether  to  be  departed  from ;  2 
H.  Blac.  530.  By  a  common  intent,"  he  proceeds,  "  I  understand,  that,  when  words  are 
used  which  will  bear  a  natural  sense,  and  also  an  artificial  one,  or  one  to  be  made  out  by 
argument  or  inference,  the  natural  sense  shall  prevail ;  it  is  simply  a  rule  of  construction, 
not  of  addition ;  common  intent  cannot  add  to  a  sentence  words  which  are  omitted."  Bat 
where  greater  certainty  is  necessary,  viz.  to  a  certain  intent  in  general,  it  seems,  that  if  the 
words  used  have  a  natural  and  an  artificial  sense,  they  may  be  taken  in  the  latter ;  and  if 
general  terms  are  used  where  a  particular  species  is  intended  to  be  expressed,  and  must  be 
proved,  it  is  not  sufficient ;  Hawk.  Co.  Lit.  803.  However,  even  where  this  sort  of  cer- 
tainty is  requisite,  it  is  enough  if  the  words  are  such  as.  upon  a  fair  aud  reasonable  construc- 
tion, may  be  called  certain  without  recurring  to  possible  facts  which  do  not  appear  ;  Doug. 
158, 158.  Certainty  of  the  last  part  precludes  all  argument,  inference,  or  presumption,  Co. 
Lit.  3p2.  b. ;  and  is  only  contained  m  a  precise  allegation,  not  spoken  impersonally,  or  by 
way  pf  recital  or  supposed  ;  in  short,  that  technical  accuracy  which  is  not  liable  to  the  most 
subtlfe  and  scrupulous  objection.  So  that  it  is  not  merely  a  rule  of  construction,  but  of  ad- 
dition ;  for,  when  this  certainty  is  necessary,  the  party  must  not  only  state  the  facts  of  his 
case  in  the  most  precise  way,  but  add  to  them  such  as  show  that  they  are  not  to  be  contro- 
verted, and  as  it  were,  anticipate  the  cause  of  his  adversary.  Certainty  to  a  common  intent, 
according  to  Lord  Coke,  is  sufficient  in  a  bar,  which  is  to  defend  or  excuse  the  party ;  a  cer- 
tain intent  in  general  is  necessary  in  counts,  replications,  and  other  pleadings  of  the  plain- 
tiff, they  are  to  charge  the  defendant  with  debts  or  other  matters  of  a  civil  nature,  as  well 
as  in  indictments,  &c.  which  charge  him  with  crimes  or  misdemeanours ;  and  a  certain  in- 
tent in  every  particular  applies  to  the  case  of  estoppels,  Co.  Lit.  303 ;  notwithstanding  Lord 
Chief  Justice  De  Grey,  in  delivering  the  opinion  of  the  Court  in  the  case  of  the  King  and 
Home,  Cowp,  683.  said,  that  the  last  sort  of  certainty  is  rejected  in  all  cases,  as  partaking 
of  too  much  subtlety,  and  this  is  because  estoppels  conclude  a  man  to  allege  the  truth ; 
Co.  Lit.  352.  b.  But  it  should  be  remembered  that  the  certain  intent  in  every  particular  ap- 
plies only  to  the  case  of  estoppels,  2  H.  Blac.  530 ;  or  such  like  pleas,  which  are  odious  in 
the  eye  of  the  law;  8  T.  R.  167.  Certainty  in  pleading  is  either  of  the  parties  to  the  suit, 
the  thing  demanded,  or  injury  complained  of,  or  of  time,  place,  or  other  circumstances. 
As  to  the  first  of  these  particulars,  the  parties,  plaintiff  and  defendant,  must  be  properly  na- 
med in  the  beginning  of  the  pleadings ;  and  when  their  names  are  afterwards  mentioned, 
they  must  be  referred  to  with  such  precision  that  they  may  not  be  mistaken. 

Whether  a  thing  be  .demanded  or  claimed  in  specie  or  damages,  it  ought  in  all  cases  to 
be  described  with  certainty  as  to  its  number,  quantity,  quality,  or  nature,  &c.  2  B.  &  F.  265 ; 
thus  in  trespass  for  taking  the  plaintiff's  fish,  the  declaration  is  bad  if  it  do  not  show  the  par- 
ticular nature  or  number  of  the  fish  taken  ;  5  Co.  35.  And  where  damages  are  claimed 
for  an  injury  done  to  any  chattel,  in  general  the  value  of  it  should  be  shown  ;  in  stating 
which  there  is  this  distinction  it  is  said  to  be  observed,  that,  if  it  be  alive,  as  a  horse,  &c.  it 
is  described  to  be  of  such  a  price  ;  but  if  it  be  an  inanimate  chattel,  as  a  table  is  said  to  be, 
of  such  a  value.  However,  where  the  thing  demanded  or  claimed  lies  within  the  defendant's 
notice,  or  is  ascertained  by  being  contained  in  or  belonging  to  something  else,  or  other  cir- 
cumstances, general  words  are  sufficient  in  describing  it.  If  a  thing  be  charged  to  have 
been  done,  whereby  the  plaintiff  has  sustained  an  injury,  the  manner  how  it  was  done  should 
be  shown ;  as  in  debt  upon  a  contract  to  pay  a  certain  sum  for  waste  done,  if  the  plaintiff 
shows  that  the  defendant  committed  waste,  without  stating  how  it  was  committed,  it  is  not 
sufficient.  So,  in  an  action  on  the  case  for  overloading  the  plaintiff's  horse,  he  ought  to 
show  how  or  with  what  weight  the  defendant  overloaded  the  animal ;  2  Leon,  104. 

It  is  a  very  important  rule  in  pleading  that,  where  a  fact  is  issuable  or  traversable,  &  time 
and  place,  when  and  where  it  is  supposed  to  have  happened,  must  be  shown,  for  the  infor- 
mation of  the  adverse  party,  the  jury  and  the  court,  rlowd.  Com.  24.  a.  This  rule  must 
never  be  lost  sight  of  or  forgotten.  And,  if  a  fact  be  pleaded  which  is  traversable,  but  me 
time  or  place  is  not  material,  viz.  not  necessary  to  be  alleged  according  to  the  truth,  it  ought 
to  be  stated  by  words  of  reference  to  the  time  and  place  mentioned  in  the  previous  plead- 
ing, or  previously  in  the  same  pleading ;  Lutw.  14.    But  the  above  rule  has  its  exception ; 

*  It  is  convenient  to  the  parties,  judge  and  jury,  that  all  pleadings  be  single,  Hob.  295 ;  as 
well  as  apt ;  therefore,  the  plea  that  contains  duplicity  or  multiplicity  of  distinct  matter  to 
one  and  the  same  thing,  whereunto  several  answers  (admitting  each  of  them  to  be  good)  are 
required,  is  not  allowable  in  law ;  Co.  Lit  304.  a.  The  reason  why  duplicity  in  pleading  is 
not  in  general  allowed,  though  all  the  matters  stated  may  be  true,  is  because  it  would  in- 
veigle the  judgment  of  the  Court,  instead  of  confining  it  to  one  single  point,  Hob.  395  ; 
which  is  the  great  end  and  object  of  pleading. 
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{&)  *^*^  reference  to  superfluous  and  unnecessary  statements.*  [  370  ] 

Wyat  v.  Ai^ind.  T.  T.   1703.  K.  B.   1  Salk.  32o.  Words  my 

An  action  qui  tarn  was  brought  by  an  informer  against  one  A.  for  taking      rcJ«ctea 
more  than  statute  interest;  and  he  declared  that  the  defendant  A.  had  lent  toage,  though 
one  N.  200Z.  for  so  long,  and  that  at  the  day   of  payment  it   was  corruptly  not  repug- 
agreed  between  them,  the  said  A.  and  N.,  that  the  said   N.   should   give  the  nant  to  the 
said  A.  40Lpro  defer endo  et  dando  ulterior  em  diem  solutionis  viz.   tiel  jour  preceding 
pradicto  A. ;  whereas  A.  was  not  the  person .  to  pay,  for  it  was  he  (hat  lent  ln°  ir  omie- 
the  money  ;  and  it  was  objected,  that  this  was  nonsensical  and  impossible,  and  8ion  that 
that  the  statute  of  jeofails  would  not  aid  a  penal  information.     The  counsel  which  was 
on  the  other  side  urged,  that  the  nonsense  should  be  rejected,  and  then  the  insensible 
declaration  would  be  sufficient ;  and  cited  1   Mod.  42 ;   2  Saund.  96 ;  2  Cro.  JJJJ   ^^ 
349  ;  Hall  v.  Bonithon.  ble. 

Holt,  C.  J,     Where  a  matter  set  forth  is  grammatically  right,  but,  absurd    [  37]  ] 
in  the  sense  and  unintelligible,  we  cannot  reject  some  words  to  make  sense  of 
the  rest,  but  must  take  them  as  they  are  ;  for  there  is  nothing  "so  absurd  or 
nonsensical,  but  what  by  rejecting  and  omitting,  may  be  made  sense ;  but, 

for  if  the  fact  be  in  its  nature  local,  no  plaee  need  be  alleged ;  so,  any  thing  which  concerns 
the  person,  as  name  or  title,  needs  not  to  be  laid  at  any  particular  place,  but  shall  be  tried 
where  the  action  is  brought ;  Salk.  6.  In  pleading  a  negative  matter  no  time  or  place  need  be 
alleged ;  Plowd.  Com.  24.  a.  And  although  it  is  generally  true,  that  when  it  is  necessary  to 
allege  a  time,  it  is  also  necessary  to  allege  a  place,  and  e  conzereo,  yet  this  will  not  univer* 
sally  hold  good ;  for  in  local  and  personal  allegations,  although  no  place  or  venue  is  necessa- 
ry to  be  mentioned,  a  time  should  be  always  laid.  It  the  time  or  place  stated  be  impossible, 
or  repugnant  to  the  other  allegations  it  is  the  same  as  if  no  time  or  place  at  all  had  been 
alleged.  But  in  order  to  avoid  unnecessary  repetition,  if  two  things  be  stated  in  the  same 
pleading,  which  are  tantamount  to  each  other,  it  is  sufficient  to  allege  one  of  them  with 
a  time  and  place  ;  as  in  trover,  if  a  proper  day,  year,  and  place  are  alleged  in  stating  the 
refusal  to  deliver  the  goods,  no  time  or  place  is  necessary  to  be  stated  in  the  allegation  of 
the  conversion ;  Cro.  Car.  262.  When  a  count,  bar,  replication,  &c.  is  defective  in  respect 
of  the  omission  of  some  circumstance,  as  time,  place,  &c.  it  maynbe  made  good  by  the  plea- 
ding of  the  adverse  party :  but  if  it  be  insufficient  in  matter,  it  cannot  be  saved. 

It  seems  that  formerly  great  certainty  and  exactness  was  required  in  setting  forth  all  the 
particulars  in  a  declaration,  as  likewise  in  pleading  the  performance  and  conditions  of  cove- 
nants ;  but  this  rule  has  in  the  modern  practice  received  a  relaxation,  and  it  is  now  settled  that 
where  the  matters  to  be  pleaded  tend  to  infiniteness  and  multiplicity,  whereby  the  rolls 
would  be  encumbered,  general  pleading  is  allowed.  Although  in  general  the  plaintiff  may 
declare  in  several  counts,  and  the  defendant  may  plead  several  pleas ;  yet  if  the  different 
counts  or  pleas  are  precisely  the  same,  or  there  is  only  a  formal  difference  between  them, 
and  it  cannot  be  made  to  appear  that  any  evidence  can  be  produced  to  prove  one,  which 
will  not  prove  the  other,  and  they  appear  to  be  put  in  for  vexation,  the  Court,  upon  application, 
will  order  all  but  one  of  them  to  be  struck  out,  or,  which  is  the  usual  way,  refer  the  propriety 
of  them  to  the  Master  of  the  King's  Bench  Office.  But,  though  the  Court  can'  see  what 
evidence  may  be  produced  to  prove  one  count  or  plea,  which  will  not  equally  prove  the 
other,  it  would  be  hard  to  restrain  the  party  from  laying  his  case  in  his  own  way,  when  it 
does  not  appear  that  he  intends  to  be  vexatious ;  Cas.  Temp.  Hardw.  129. 

If  either  party  in  any  particular  count  or  plea  states  what  is  impertinent,  though  the  count 
or  plea  itself  be  proper,  that  is  an  injury  to  the  other  party,  the  impertinent  matter  will  be 
ordered  to  be  struck  out,  or  referred  to  the  Master ;  as  if  an  action  be  founded  on  a  deed, 
stud  the  plaintiff  sets  forth  parts  of  it  which  do  not  relate  to  the  cause  of  action,  and  are  not  * 
necessary  to  be  stated ;  Cowp.  665.  727. 

*  Surplusage  will  not  vitiate  the  pleadings,  and  therefore  if  in  a  declaration  a  man  make 
an  imperfect  mention  of  a  thing,  which  need  not  be  mentioned,  it  is  not  prejudicial ;  as  in 
a  warrantia  chartce,  if  the  plnintiff  say  that  he  requested  the  defendant  to  warrant  the  land 
to  him,  or  give  him  a  plea  in  bar,  although  the  vouchee  might  plead  in  abatement  as  well  as 
bar,  yet  it  is  sufficient ;  for  the  request  to  warrant  was  sufficient,  and  the  request  to  give  a  plea 
'was  surplusage,  and  need  not  have  been  mentioned ;  Hob.  23.  So,  if  he  mention  a  condition 
subsequent,  and  do  not  allege  a  certain  performance,  it  shall  not  hurt ;  for  the  whole  was  sur- 
plasage ;  Plow.  Com.  90.  a. ;  32,  b.  So,  if  a  trespass,  Temp.  Eliz.  be  nl'eged  to  be  contra  pacem 
waper  Reginm  et  Regis  nunc,  it  is  not  bad,  for  Regis  nunc  may  be  rejected  as  surplusage ;  Cro* 
377 ;  3  Bolst.  82 ;  Carth.  95;  although  perhaps  it  would  be  otherwise,  if  assigned  for  cause  in  a 
apecial  demurrer;  1  Show.  28.  So  when  an  action  is  given  by  statute  to  the  informer  only,  and 
the  declaration  states  the  action  to  have  accrued  to  the  king,  the  poor  of  the  parish,  and  the  in- 
former, this  has  been  deemed  surplusage,  and  the  declaration  holden  good  notwithstanding; 
Andr.  6.  So,  if  the  plaintiff*  declare  quod  cum  ipse  idem  def.&c.  for  ipm  is  surplusage.  So, 
in  debt  for  rent,  if  a  devise  of  the  reversion  to  the  plaintiff  be  alleged,  and  that  postcat  viz. 
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260  PLEADING. — As  to  repugnant  Statements. 

where  a  matter  is  nonsense  by  being  contradictory  and  repugnant  to  some- 
thing precedent,  there  the  precedent  matter  which  is  sense  shall  not  be  de- 
feated by  the  repugnancy  which  follows,  but  that  which  is  contradictory  shall 
be  rejected  ;  as  in  ejectment,  where  the  declaration  is  of  a  demise,  the  2nd  of 
January,  and  that  the  defendant  postea  scil.  the  1st  of  January,  ejected  him  : 
here  the  scilicet  may  be  rejected,  as  being  expressly  contrary  to  the  postea  and 
the  precedent  matter.  He  held  that  the  word  dando  was  applicable  to  N.  and 
solutionis  to  A.  :  so  that  it  bore  this  meaning,  viz.  for  giving  a  farther  day  to 
N.  of  payment  to  A.,  since  he  was  to  leceive,  and  the  money  was  to  be  paid 
by  him  :  and  where  a  matter  is  capable  of  different  meanings,  that  shall  be 
taken  which  will  support  the  declaration  or  agreement,  and  not  the  other, 
which  would  defeat  it  Powell,  /.,  differed  as  to  the  first  point,  and  was  of 
opinion,  that  words  unnecessary  might,  in  construction,  be  omitted  or  rejected, 
though  they  are  not  repugnant  or  contradictory  ;  but  in  ceteris  omnibus, 
agreed  with  the  Chief  Justice. — Adjournatur. 

(A)  With  reference  to  repugnant  statements.* 
III.  RELATIVE  TO  THE  MODE  IN  WHICH  PLEADINGS  ARE  CON- 

STRUED. 


[  372] 


such  a  day,  the  devisor  died,  being  a  day  before  the  making  of  the  lease ;  Hard.  4.  So, 
in  a  declaration  in  covenant,  where  it  was  stated  that  before  the  exhibiting  of  the  bill, 
viz.  on  the  1st  Not.  1797,  90002.  of  the  rent  reserved,  for  two  years  and  three  months, 
was  due  and  in  arrear ;  it  was  holden,  that  as  this  referred  to  a  time  before  the  lease  was 
made,  and  was  therefore  impossible  in  respect  of  the  subject  matter,  the  date  here  mention- 
ed might  be  rejected  as  surplusage  ;  10  East,  139.  So,  when  the  defendant  agreed  to  pay 
the  plaintiff  1500/.  in  two  months,  in  consideration  of  which  the  plaintiff  promised  to  give 
him  a  release  of  certain  claims;  in  an  action  for  the  money,  the  plaintiff  having  averred 
that  he  was  ready  and  willing  to  give  a  release ;  and  an  objection  being  made  on  account  of 
a  variance  between  the  release  mentioned  in  the  averment  and  that  in  the  agreement,  the 
Court  held  the  variance  to  be  immaterial ;  for  the  plaintiff  need  not  have  made  averment  at 
all,  and,  therefore,  it  might  be  rejected  altogether  as  surplusage ;  2  New  Rep.  233.  Bat  if 
a  man  by  the  allegation  of  a  thing  not  necessary,  show  that  he  has  no  cause  of  action,  this, 
though  surplusage,  will  vitiate  ;  as,  in  assize,  if  the  plaintiff  make  title,  which  he  need  not, 
and  the  title  be  not  good,  the  whole  shall  abate,  Plow.Com.  84.  b.  202.  b.  So,  in  an  action 
against  a  disturber,  where  possession  is  a  sufficient  title  for  the  plaintiff,  yet,  if  the  plaintiff*, 
instead  of  declaring  generally  upon  his  possession,  show  a  title,  and  that  appear  insufficient, 
the  declaration  is  bad;  1  Salk.  363;  2  Ld.  Raym.  1230;  1  Saund.  346.  n.  2.  So,  in  an 
action  against  the  sheriff  for  taking  goods  without  leaving  a  year's  rent;  the  plaintiff  having 
set  forth  the  particulars  of  the  demise  (which  was  unnecessary),  and  not  proving  them  as 
laid,  was  nonsuited ;  1  T.  R.  236.  n.  So,  in  partition,  if  the  plaintiff  show  that  he  and  the 
defendant  both  hold  in  fee,  whereas  the  defendant  is  seised  in  tail,  this  shall  abate  the  writ, 
although  it  was  not  necessary  to  show  the  defendant's  title  ;  R.  Cro.  Eliz.  760 ;  Com.  Dig. 
Pleader.  C.  29.  Where  a  replication  stated  that  the  plaintiff,  before  a  distringas  had  issued 
against  him,  appeared  to  a  writ  issued  out  against  him  in  the  same  action,  to  wit,  a  clausum 
/regit  issued  out  of  C.  B.;  the  Court  held  that  these  words  after  the  scilicet  being  material, 
could  not  be  rejected  as  surplusage,  and  consequently  that  a  record  of  an  appearance  to  a 
clausum  /regit  issued  out  of  Chancery  would  not  support  the  replication ;  2  New  Rep.  463. 
And,  lastly,  it  is  a  general  rule  that  allegation  in  pleading,  which  is  sensible  and  consistent 
in  the  place  where  it  occurs,  and  not  repugnant  to  antecedent  matter,  cannot  be  rejoctedae 
surplusage,  though  laid  under  a  videlicet,  and  however  inconsistent  with  an  allegation  subse- 
quent ;  5  East,  244. 

*  If  superfluous  allegation  be  repugnant  to  what  was  before  alleged,  it  is  void,  and  will 
be  rejected;  and  whatever  is  redundant,  and  which  need  not  have  been  put  into  the  sentence, 
and  contradicting  to  what  was  before  alleged,  will  not  in  general  vitiate  the  pleadings,  GUb* 
C.  P.  131,  132 ;  Co.  Lit.  303.  b. ;  10  East,  142 ;  for,  per  Holt,  C.  J.,  where  matter  is  non- 
sense, by  being  contradictory  and  repugnant  to  something  precedent,  there  the  precedent 
matter  which  is  sense  shall  not  be  defeated  by  the  repugnancy  which  follows  ;.but  that  which 
is  contradictory  shall  be  rejected  ;  as  in  ejectment,  where  the  declaration  is  of  a  demise  the 
second  of  January,  and  that  the  defendant  po*tea  scilicit,  on  the  first  of  January,  ejected  him  : 
here  the  scilicit  may  be  rejected,  as  being  expressly  contrary  to  the  postea  and  the  precedent 
matter,  5  East,  255 ;  1  Sulk.  324,  325 ;  but  a  material  allegation,  sensible,  and  consistent, 
in  the  place  where  it  occure/and  not  repugnant  to  any  antecedent  matter,  cannot  be  rejected, 
merely  on  account  of  there  occurring  afterwards  in  the  same  pleading  another  allegation 
inconsistent  with  the  former,  and  which  latter  allegation  cannot  itself  be  rejected,  5  East, 
254;  and  if  by  the  rejection  of  the  repugnant  matter,  the  pleading  would  be  left  without  en 
allegation  of  time  or  other  material  matter,  though  in  some  instances  they  might  be  sided 
"by  verdict,  yet  it  would  be  defective  on  special  demurrer;  Gilb.  C.  P.  132,  133;  10  East,  142* 
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(A)  In  general.* 
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I.  OF  THE  PARTIES  TO. 
(A)  With  reference  to  tub  fobm  of  action,  and  subject  matter. 
See  tits.     Actions,  Account,  Action  of,  Adultery,  Arbitration  ami  Award, 

*  It  is  a  maxim  in  pleading,  that  every  thing  shall  be  taken  roost  strongly  against  the  party 
pleading;  1  Saund.  259.  n.  s. ;  2  B.  <k  P.  155 ;  4  East,  343 ;  or  rather  that,  if  the  meaning 
of  the  words  be  equivocal,  they  shall  be  construed  most  strongly  against  the  party  pleading 
them,  2  Hen.  Bla.  530 ;  for  it  is  to  be  intended  that  every  person  states  his  case  as  favourable 
to  himself  as  possible,  Co.  Lit.  309.  b. ;  but,  in  applying  this  maxim,  the  other  rules  must  be 
kept  in  view,  and  particularly  those  relating  to  the  facts  of  which  the  courts  will,  ex  officio, 
take  notice  without  their  being  stated  in  pleading,  2  Campb.  139 ;  and  the  maxim  itself 
must  be  received  with  some  qualification  ;  for  the  language  of  the  pleading  is  to  have  a  rea- 
sonable intendment  and  construction,  2  Lev.  190 ;  5  East,  257  ;  and  where  an  expression 
is  capable  of  different  meanings,  that  should  be  taken  which  will  support  the  declaration,  &c, 
and  not  the  other,  which  would  defeat  it.  But  the  matter  must  be  capable  of  different  mean, 
ings ;  for  the  Court  cannot,  in  order  to  support  the  proceeding  in  which  the  particular  term 
occurs,  arbitrarily  give  it  a  meaning  at  which  the  use,  habits,  and  understanding  of  mankind 
would  plainly  revolt. 

t  Pleas,  it  may  be  remembered,  are  either  dilatory  or  peremptory ;  the  former  of  which 
are  either  to  the  jurisdiction  of  the  Court,  or  in  abatement  of  the  suit ;  the  latter  are  gene. 
ral  or  special  pleaa  in  bar. 

The  following  analytical  table,  from  Mr.  Chitty's  invaluable  work,  discloses  the  various 
pleas  or  defences  which  may  be  resorted  to,  as  legal  answers  to  an  action. 

The  Defences  to  Actions  on  Contracts  not  under  Seal. 

'  1.   Deny  that  there  ever  was  cause  of  action. 

"  1.   Deny  that  a  sufficient  contract  was  made. 
'  1.   That  no  contract  was  in  fact  made. 
Defendant  incapable  to  contract, 
f  1.   Infancy. 

2.  Lunacy,  drunkenness,  Ac. 

3.  Coverture. 
_  4.   Duress. 

Insufficiency  or  illegality  of  the  consideration,  or  made  under  mistake  or 

fraud. 
The  act  stipulated  to  be  done  illegal  or  impossible. 
5.   The  form  of  the  contract  insufficient  under  statute  of  frauds,  or  not  duly 
v  stamped,  &c. 

(.2.   Admit  a  sufficient  contract,  but  show  that  before  breach  there  was — 
fl.   A  release. 

2.  Parol  discharge. 

3.  Alteration  in  terms  of  contract  by  consent. 

4.  Non-performance  by  plaintiff  of  a  condition  precedent,  alteration,  etc. 

5.  Performance,  payment,  &c. 

6.  Contract  become  illegal  or  impossible  to  perform. 
,2.  Admit  there  once  was  cause  of  action,  but  avoid  it  by  subsequent  or  other  matter. 

r  1.   Disability  of  the  plaintiff  to  sue. 

1.  Alien  enemy. 

2.  Attainted. 

3.  Outlaw. 

4.  A  bankrupt,  insolvent  debtor,  <fec. 
3.   Defendant  not  liable. 

1.   A  certificated  bankrupt. 
An  insolvent  debtor. 

3.  Debt  recoverable  only  in  a  court  of  conscience. 

4.  Cause  of  action  discharged. 


2. 


4 


3. 
4. 


I.   Debt 


f  1.  By  payment. 

2.  Accord  and  satisfaction. 

3.  Foreign  attachment. 

4.  Tender. 

5.  Account  stated,  and  a  negotiable  security  given. 

6.  Arbitrament. 

7.  Former  recovery. 

8.  Higher  security  given. 

9.  A  release. 
10*  Statute  of  limiiations. 

til.  Setoff. 
&  •Pleas  by  executors,  Ac. 
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Assault  and  Battery,  Assumpsit,  Bills  of  Exchange  and  Promissory  Notes,  Bond, 
Bribery,  Charter  Party,  Common,  Contract,  Copyhold,  Estate  of,  Copyright, 
Covenant,  Debt,  Deceit,  Detinue,  Distress,  Dower,  Ejectment,  Escape,  False 
Imprisonment,  Fish  and  Fishery,  Frauds,  Statute  of,  Game,  Gaming,  (roods  Sold 

[  ^73  J    ami  Delivered,  Guarantee,  Insurance,  Marine,        ■   ■        on  Lives, 

from  Fire,  Judgment,  Landlord  and  Tenant,  Libel,  Malicious  Arrest,  Ma- 
licious Prosecutions,  Money  Had  and   Received, Lent,  Paid, 

Nuisance,  Party  Wall,  Patent,  Penal  Action,  Replevin,  Right  Writ  of,  Se- 

L  374  J   Auction,  Ship  and  Shipping,  Slander,  Tithes,  Trespass,  Trover,  Use  and  Oc- 
cupation,  Usury,  Wager,  Waste,   Water  Course,  Way, 
(B)  With  refbkbhce  to  the  particular  character  or  capacity  of  thr 

PARTY. 

I  875  J  See  tits,  Alien,  Attorney,  Auction  and  Auctioneer,  Bail,  Bankrupt,  Baron 
and  Feme,  Carrier,  Corporations,  Executor  and  Administrator,  Infant,  Inn,  and 
Innkeeper,  Insolvent  Debtor,  Justice  of  the  Peace,  Lunatic,  Master  and  Servant, 
Overseer,  Parties  to  Actions,  Partners  and  Partnership,  Principal  and  Agent, 

Secretary,  Sheriff,  Slave,  Trustee,  Witness. 

II.  OF  THE  SEVERAL  KINDS  OF  PLEAS. 
(A)  In  abatement.     See  ante  tit*  Abatement,  vol*  i. 
[  376  ]  (B)  In  bar. 

\st.  With  reference  to  the  form  of  action  and  subject-matter. 
See  tits.     Action,  Account,  Action  of,  Adultery,  Arbitration  and  Award, 
Assault  and  Battery,  Assumpsit,  Bills  of  Exchange,  and  Promissory  Notes, 
Bond,  Bribery,  Charter-Party,  Common,  Contract,  Copyhold,  Estate  of,  Copy- 
right, Covenant,  Debt,  Deceit,  Detinue,  Distress,  Dower,  Ejectment,  Escape, 

The  Defences  to  Actions  on  Contracts  under  Seal. 

1.  Deny  that  there  ever  was  cause  of  action, 
f  1.   No  deed  in  fact  made,  or  that  it  was  delivered  as  an  escrow. 

2.   Deed  invalid. 

L   Defendant's  incapacity  to  contract. 

1.  Infancy. 

2.  Lunacy. 

3.  Coverture* 

4.  Duress. 

2.  Illegality  of  consideration  or  contract 

3.  Deed  obtained  by  a  fraud,  Ac. 
(.4.    Contract,  impossible  to  perform. 

.3.   Admitting  that  the  deed  was  originally  valid,  excuse  of  performance. 
C\.    Erasure,  alteration,  Ac. 

2.   Deed  become  impossible  to  perform. 
-  3.   Become  illegal  to  perform. 

4.  Non-performance  by  the  plaintiff  of  a  condition  precedent. 
1 5.   Non-damnificatus,  no  award,  &c. 

4.   Performance  in  pursuance  of  the  deed. 

Jl.   Solvit  ad  diem. 
2.   Performance,  &c. 

2.  Admit  that  plaintiff  once  had  cause  of  action,  but  avoid  it  by  subsequent  or  other  matter. 
f  1.   Disability  of  plaintiff  to  sue. 

1.  Alien  enemy.  • 
Outlaw. 
Bankrupt,  insolvent  debtor,  Ac 

2.  Defendant  not  liable. 

SI.   A  certificated  bankrupt 
2.   An  insolvent  debtor. 

3.  Cause  of  action  discharged. 
'  1.   By  payment  post  diem. 

2.  Accord  and  satisfaction. 

3.  Foreign  attachment. 

4.  Tender. 

5.  Arbitrament. 

6.  Former  recovery.  > 

7.  Release. 

8.  Presumptive  limitations. 
19.  Setoff.  « 

h4.  Fleas  by  executors,  heirs,  devisees,  fee. 
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False  Imprisonment,  Fish  and  Fishery,  Frauds,  Statute  of,  Game,  Gaming,   [  377  ] 

Goods  Sold  and  Delivered,  Guarantee,  Insurance,  Marine, on  Lives, 

from  Fire,  Judgment,  Landlord  and  Tenant,  Libel,  Malicious  Ar- 

reat, Prosecutions,  Money  Had  and  Received,     ■  Lent, 


Paid,  Nuisance,  Party  Wall,  Patent,  Penal  Statute,  Replevin,  Right,  Writ  of, 
Seduction,  Ship  and  Shipping,  SJander,  Tithes,  Trespass,  Trover,  Use  and 
Occupation,  Usury,  Wager,  Waste,  Watercourse,  Way. 

tndly.  With  reference  to  the  particular  character  or  capacity  of  the  party. 

See  tits.  Alien,  Attorney,  Auction  and  Auctioneer,  Bail,  Bankrupt,  Baron 
and  Feme,  Carrier,  Corporation,  Executor  and  Administrator,  Infant,  Inn,  and   [  378  ] 
Innkeeper,  Insolvent  Debtors,  Justice  of  the  Peace,  Lunatic,  Master  and  Ser- 
vant, Overseers,  Parties  to  Actions,  Partners  and  Partnerships,  Principal  and 
Agent,  Sheriff,  Slave,  Surety,  Trustee,  Witness. 

3rdly.  With  reference  to  the  form  and  qualities  of  a  plea  in  bar. 

(a)  The  commencement. 

1.  The  title  of  the  court,  p.  38  k  2.  The  title  of  the  term,  p.  381.  3.  Names 
of  the  partite  to  the  suit,  p.  381.  4.  Statement  of  appearance  and  defence,  p. 
389.  5.  Statement  of  actio  nan,  p.  382.  6.  Statement  whether  plea  it  an 
answer  to  whole  or  part  of  declaration*  p.  383.     7.  Statement  of  oyer,  p.  384. 

(6)  Matter  of  defence, 

1.  What  ought,  or  ought  not,  to  be  Hated,  p.  384.  2.  Of  the  matter  stated 
being  triable,  p.  386.  3.  Of  the  plea  answering  the  whole  declaration,  p.  385. 
A.  Of  the  plea  containing  answer  to  separate  counts,  p.  389.  6.  Of  the  plea 
containing  superfluous  matter,  p.  391. 

(c)  Denial  of  the  cause  of  action. 

1.  Of  the  general  issue  in  general,  p.  391.  2.  Of  the  general  issue  in  pat" 
ticular  actions.  [  379  ] 
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The  Defences  to  Proceedings  on  a  Record. 

1.  On  Judgments. 

1.  Deny  there  ever  was  cause  of  action,  nnl  del  record. 

2.  Admit  there  once  was  cause  of  action. 

1.  Disability  of  plaintiff. 

2.  Defendant  not  liable  to  be  sued. 
Discharge  under  Lords'  act,  dec. 

3.  Matter  in  discharge. 

1.  Payment. 

2.  Release. 

3.  Levied  by  fieri  facias. 

4.  By  elegit. 

5.  By  ca.  sa. 

6.  Plene  administravit. 

7.  Implied  limitations. 

2.  On  recogniiances  of  bail. 
( 1.  Deny  that  there  ever  was  cause  of  action. 

1.  Nul  tie!  record  of  judgment  or  recognisance. 

2.  No  ca.  sa. 

3.  Death  of  principal. 

4.  Render  of  principal. 

5.  Error,  supersedeas,  Ac. 
2.  Admit  that  there  once  was  cause  of  action. 

1.  Disability  of  plaintiff  to  sue. 

2.  Defendant  discharged  by  bankruptcy  ,6c. 

3.  Matter  to  discharge* 

1.  Payment. 

2.  Release  to  principal  or  bail. 

3.  Fi.  fa. 

4.  Elegit. 

5.  Ca.  sa.  Ac. 
The  Defence  to  Actions  on  Statutes. 

1.  Denial  of  the  fact. 
/  Nil  debet. 

Not  guilty. 

2.  Prior  siirt  depending  for  the  same  offence. 

3»  Former  recovery  for  the  same  offence. 


I 


\ 
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(a)  In  Assumpsit*  p.  392.  {b)Jn  debt.  See  tit.  Debt  (c)  In  coven- 
ant. See  tit.  Covenant,  (d)  In  account.'  See  tit.  Account  (e)in  tletsnsie. 
See  tit.  Detinue.  (/)  /a  c<»e\  See  tit.  Case.  (^)  /«  trover.  See  tit  Tro- 
ver. (A)  In  replevin.  See  tit.  Replevin,  (t)  In  trespass.  See  tit  Tres- 
pass,    f  j)  /*  ejectment*    See  tit.  Eejectraent 

3.  Qr  a  special  plea  amounting  to  the  general  issue*  p.  398.  4.  Of  a  general 
traverse  or  denial  of  a  particular  fact*  p.  398.  b.  Of' special  traverse*  p.  399. 
6.  Of  what  matters  may  be  traversed*  p.  399.  7.  Of  the  form  and  qualities 
of  a  traverse*  p.  400. 

(d)  Of  stating  grounds  of  avoidance*  p.  401.  (e)  Of  stating  grounds  of 
discharge,  p.  401.     (/)  Of  stating  matter*  inexcuse*  p.  401.     (g) 


matters  in  justification*  p.  402.     (h)  Of  stating  matters  of  estoppel*  p.    402 
(0  Of  givinE  colour  in  a  plea*  402.     (j)  Of  mode  of  stating  the  defence. 

1.  As  to  the  plea  corresponding  with  the  time  stated  m  the  declaration*  p.  403. 
2.  As  to  the  plea  corresponding  with  the  place  stated  in  declaration*  p.  403. 


3. 


< 


v   The  Defences  in  Actions  for  Torts. 
'  1.   Deny  that  the  plain  tiff  ever  had  cause  of  action. 

L   Deny  that  defendant  was  guilty  of  the  tort  complained  of. 
'  1 .   In  case  of  trover  not  guilty  of  the  premises. 

2.  In  detinue,  non  detinet. 

3.  In  replevin,  non  cepit,  or  cepit  fa  alio  loco,  or  property  in  defendant  or  a 
stranger. 

4.  In  trespass  not  guilty  of  the  trespasses. 
1 5.   In  ejectment,  not  guilty  of  the  trespass  and  ejectment. 

Justify  the  act. 
'1.   In  case. 

The  words  were  true. 

2.  In  replevin. 
Avowries  and  cognizances  for  rents,  damage-feasant,  &c.  (see  the  pleas 

in  3  vol.  Chit.  PI.  Analytical  table.) 
k  3.   In  trespass, 
f  1.  To  persons. 

Son  assault  demesne,  Ac.  (see  the  pleas  in  3  vol.  Chit  PI.  Analytical 
table.) 
3.  To  personal  property. 

Distresses  damage-feasant,  Ac.  (see  the  pleas  in  3  vol.  Chit.  PI.  An- 
alytical table.) 
3.   To  real  property. 

Liberum  tenementum,  rights  of  common  ways,  Ac.  (see  the  pleas  in 
3  vol.  Chit.  PI.  Analytical  table.) 
3.   Excuse  the  act. 
f  1.   In  case. 

That  another  person  uttered  the  words,  and  defendant  only  repeated 
them. 

3.  In  trespass. 
Amicable  contest. 
Inevitable  necessity. 

Escape  of  cattle  by  defect  of  fences,  &c. 
Chasing  sheep  intermixed  with  the  plaintiff's,  Stc.  Slc. 

2.   Admit  that  plaintiff  once  had  cause  of  action,  but  insist  that  it  is  discharged  by 
'  1.    Accord  and  satisfaction. 
3.   Arbitrament. 

3.  Tender  of  amends  for  an  involuntary  trespass. 

4.  Former  recovery. 

5.  Distress  for  the  same  cause. 

6.  Release. 
17.   Statute  of  limitations,  Ac. 

From  this  very  elaborate  and  scientific  analysis,  it  will  be  perceived,  that  pleas  in  bar  are 
calculated  to  show,  either  that  the  plaintiff  never  had  any  cause  of  action,  or,  if  he  had,  that 
it  is  discharged  by  some  subsequent  matter ;  and  that  they  are  in  denial,  or  confession  and 
avoidance,  of  the  cause  of  action  ;  or  they  conclude  the  plaintiff  by  matter  of  estoppel ;  5 
Hen.  8.  c.  14 ;  1  Leon.  77  ;  Sav.  86.  Pleas  in  denial  are  of  the  whole,  or  a  part  of  the  de- 
claration ;  and  in  avoidance,  they  are  by  matter  precedent,  which  shows  the  plaintiff  never 
had  a  cause  of  action,  and  is  called  an  avoidance  in  law ;  or  by  matter  subsequent,  which 
discharges  the  cause  of  action,  and  is  called  an  avoidance  of  fact ;  5  Hen.  7.  c.  14.  In  ac- 
tions upon  contracts,  the  defendant  may  either  plead  the  general  issue,  which  denies  that 
there  was  any  contract  between  the  parties,  in  point  of  fact,  as  in  mnumprit,  mm  ajstwamstt, 
in  debt  on  simple  contract,  nU  debet ;  in  covenant  or  debt  specialty,  non  est  factum;  and  on 
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3.  Am  to  the  plea  corresponding  with  the  declaration  m  other  respect*,  p.  404- 

4.  As  to  the  degree  of  certainty  required,  p.  404.  5.  As  to  statement  being  posi- 
tive, p.  405.  6.  As  to  the  statement  not  being  repugnant,  p.  405.  7.  As  to 
the  statement  being  true,  p.  405.     8.  As  the  protestations  in,  p.  406. 

(&)  Conclusion  of. 

.  1.  In  general,  p.  406.     2.   When  to  conclude  to  the  country,  p.  406.    3« 
W hen  to  conclude  with  a  verification,  p.  408.     4.  Prayer  of  judgment,  p.  409.    [  380  ] 

5.  Defects  in  conclusion  of  plea  when  aided,  p.  410. 
(C)  Op  several  fleas. 

1.  When  allowed  in  general  p.  401.  2.  Right  to  plead  several  pleas  con- 
fined  to  courts  of  record,  p.  410.  3.  What  double  pleas  allowed  to  be  pleaded 
together,  p.  410.  4.  Each  plea  must  be  valid  and  perfect  in  itself,  p.  417. 
5.  Form  of,  tn  general,  p.  417.  6.  Motion  for  leave  to  plead  several  matters, 
p.  417.  1.  Judge's  order  for,  invocation,  p.  418.  8.  Consequences  of pleading 
double,  without  leave,  p.  418.     9.  Costs  on,  p.  419. 


(D*)    Of  8HAH  PLKA8,  p.    419. 


x    y  Of  pleas  by  several  defendants. 

1.  When  they  may  join  or  must  sever,  p.  423.    2.  Consequences  of  their 
Joining,  p.  424. 

(F)  Construction  of  fleas,  p.  426. 
HI.  DEFECTS  IN  PLEAS,  WHEN  AIDED  OR  AMENDED  p.  426. 

debt  on  record,  or  scire  facias,  nut  tiel  record;  or,  if  there  was  a  contract  in  point  of  fact,  he 
may  plead  some  special  matter,  which  shows  that  it  was  void  in  point  of  law,  as  by  cover* 
tare,  or  the  statutes  of  gaming  or  usury,  dec,  or  voidable  by  infancy  or  duress  of  imprison- 
ment, &lc.  ;  or,  if  there  was  a  good  and  valid  contract,  that  it  has  been  performed ;  or,  if  not 
that  there  was  some  legal  excuse  for  its  non-performance,  arising  from  the  act  of  God,  or 
the  law,  or  of  the  king's  enemies,  or  from  the  act  or  default  of  the  plaintiff,  either  by  releas- 
ing the  defendant  from  the  performance  of  the  contract,  refusing  a  tender,  or  hindering  him 
from  performing  it,  or  by  the  non-performance  of  a  condition  precedent,  etc.  These  pleas 
tend  to  show  that  the  plaintiff  never  had  any  cause  of  action ;  or,  admitting  that  he  had,  the 
defendant  may  plead  that  it  was  discharged  by  some  subsequent  or  collateral  matter ;  as 
by  an  accord  and  satisfaction,  arbitrament,  release,  former  recovery,  acquittal  on  convic- 
tion, foreign  attachment,  or  set-off;  ortthat  the  cause  of  action  was  forfeited  by  the  plaintiff 
being  an  alien  enemy,  6  T.  R.  23.  35 ;  9  East,  321 ;  attainted,  2  B.  &  A.  258  ;  or  outlawed ; 
or,  that  it  was  assigned  to  other  persons,  under  the  statute  relating  to  bankrupts,  8  T.  R. 
140 ;  1  fi.  &  P.  448 ;  7  East,  53 ;  or,  insolvent  debtors ;  or,  he  may  plead  his  own  bankrupt- 
cy, or  discharge,  under  an  insolvent  debtor's  act ;  or,  that  the  debt  ought  to  be  sued  for  in 
the  court  of  conscience ;  or,  lastly,  that  the  remedy  is  barred  by  the  statute  of  limitations. 
In  an  action  against  an  executor  or  administrator,  the  defendant  may  plead  any  matter  which 
the  testator  or  intestate  might  have  pleaded ;  and  in  addition  thereto,  he  may  deny  the  cha- 
racter in  which  he  is  sued,  by  pleading  ne  unques  executor  or  administrator  ;  or,  admitting 
it,  he  may  plead  that  no  assets  have  come  to  his  hands,  or  that  he  has  fully  administered 
them,  and  that  either  generally  or  specially,  with  the  exception  of  assets  to  a  certain  amount 
which  are  not  sufficient  to  satisfy  the  plaintiff;  or  he  may  plead  a  retainer  to  pay  his  own 
debt,  or  equal  or  superior  degree,  or  debts  of  a  superior  degree  due  to  third  persons,  on 
bonds  or  judgment,  &c.  So,  iu  an  action  against  nn  heir  or  devisee,  the  defendant,  in  addi- 
tion to  any  matter  which  might  have  been  pleaded  by  the  ancestor  or  devisor,  may  either  deny 
the  character  in  which  he  is  sued ;  or,  admitting  it,  may  plead  that  he  has  nothing  by  descent 
or  devise,  either  generally  or  specially,  viz.  that  he  has  nothing  but  a  reversion  after  an  estate 
for  life  ;  or  that  he  has  paid  debts  of  an  equal  or  superior  degree,  to  the  amount  of  the  assets 
descended  or  devised,  or  that  he  retains  the  assets  to  satisfy  his  own  debt,  of  equal  or  su- 
perior degree,  or  debts  of  a  superior  degree  due  to  third  persons.  The  heir,  if  an  infant, 
may  also  pray  that  the  parol  may  demur  tiH  he  is  of  full  age.  In  actions  for  wrongs,  the 
defendant  may  either  deny  the  charge  contained  in  the  declaration  by  pleading  the  general 
issue,  as  in  case  not  guilty,  and  in  trespass  vi  et  armis,  not  guilty  of  the  trespass ;  or  he  may 
justify  or  excuse  it  specially,  as  in  case  for  a  libel,  or  words,  showing  (he  truth  of  them,  Ac. 
In  replevin,  the  defendant  may  plead  property,  in  himself  or  a  third  person  ;  and  where  he 
goes  for  a  return  of  the  cattle  or  goods,  he  either  avows,  if, the  distress  was  made  in 
his  own  right  or  in  the  right  of  his  wife,  or  makes  cognizance,  if  it  was  made  by  him  as 
bailiff  to  another;  but  if  he  do  not  go  for  a  return,  he  may  merely  justify  the  taking.  The 
pleas  which  have  been  mentioned  in  actions  for  wrongs,  go  to  prove  that  the  plaintiff  never 
had  any  cause  of  action ;  or,  admitting  that  he  had,  the  defendant  may  plead,  as  in  action 
upon  contracts,  that  it  was  discharged  by  some  subsequent  or  collateral  matter,  as  by  an  ac- 
cord and  satisfaction,  arbitrament,  release,  former  recovery,  or  distress,  for  the  same  cause, 
tender  or  sufficient  amends  for  an  involuntary  trespass,  or  the  statute  of  limitations. 
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IV.  NOTICE  TO  PLEAD,  p.  427. 
V.  TIME  FOR  PLEADING,  p.  427. 

A)  Iw  abatexbnt.  See  ante,  tit.  Abatement,  vol.  i.  p.  32. 

B)  In  bar. 
1st.  In  the  King's  Bench. 

(a)  When  plaintiff  declares  absolutely?  p.  427.  (6)  When  plaintiff  declares 
de  bene  esse,  p.  428.  (c)  After  an  imparlance,  p.  429.  (<T)  Of  term's  notice, 
(e)  After  delivery  of  oyer,  particulars  of  demand  or  amendment,  p.  431.  (/) 
After  amendment,  p.  432. 

2nd.  In  the  Common  Pleas,  p.  432. 

3rd.  in  the  Exchequer,  p.  432 

C)  Rule  to  plead,  p.  432. 
D\  Demand  of  plea,  p.  434. 

E)  FtJKTHKB  TIME  TO  PLEAD,  p.  438. 

\t  WHEN  DEFENDANT  MUST  PLEAD  ISSUABLY,  p.  44 1. 
VII.  OF  SIGNING,  p.  443. 
[  381  1  VIII.  OF  DELIVERING  OR  FILING  PLEAS,  p.  443; 
IX.  OF  SEARCHING  FOR,  p.  444. 

X.  OF  SIGNING  JUDGMENT  FOR  WANT  OF.  See  ante,  tit.  Judg- 
ment. 
XI.  OF  ADDING  OR  WITHDRAWING  PLEA,  p.  444. 
XII.  OF  ABIDING  BY. 

445. 
446. 
XIII.'  OF  AMENDING.     See  ante,  tit  Amendment. 
XIV.  OF  SETTING  ASIDE.     See  post,  p.  439.     Div.  (D).  II. 
XV.  OF  PLEAS  PUIS  DARREIN  CONTINUANCE.     See  post,  tit  Pub 
Darrein  Continuance. 

XVI.  OF  PLEAS  TO  NEW  ASSIGNMENT.     See  ante,  tit.  New  Assign- 
ment. 

XVII.  OF  DEMURRING  TO  PLEAS.     See  ante,  tit.  Demurrer. 

II.  <W  THE  SEVERAL  KINDS  OF  PLEAS. 
3rdly.  With  reference  to  the  form  and  qualities  of  a  plea  in  bar. 

(a)   The  commencement. 
1.  The  title  of  the  court  * 
2.  The  title  of  the  term,  t 
3.  Names  of  the  parties  to  the  suit.  J 
Dale  v.  Beer.  H.  T.   1806.  K.  B.  7  East,  333. 
Itissuifi.        Action  qui  tarn  for  the  poor  of  the  parish  of  West  Molusey,  in  Surrey*  to 
cie.Dt  m  ft    recover  certain  penalties  upon  the  stat.  13  Geo.  2.  c.  19.  for  entering  a  run- 
turn  to  enti.n'n?  P°neT*     The  defendant  put  in  a  plea  of  nil  debet,  entitled  W.  B.  at  tfce 
tie  the  plea  suit  of  T.  D.,  on  which  the  plaintiff  signed  judgment  as  for  want  of  a  plea, 
with  the      on  the  ground  that  the  plea  was  improperly  entitled,  this  being  a  quit  tarn  ac- 
names  of    f\OUf  wherein  the  plea  should  have  been  entitled,  Dale,  qui  tarn,  &c.  ;  and  now, 
wUhouTtheuP°n  a  ru'e  *°r  8ett'n£  *«de  the  judgment  for  irregularity  with  costs, 
addition  of      The  Court  were  of  opinion  lhac  the  judgment  was  irregularly  signed  ;  that 
qui  torn  to   the  plea  was  welt  enough  entitled,  without  the  addition  of  the  character  in 
the  plaiiu    which  the  plaintiff  sued,  and  made  the  rule  absolute. 


.11.  ur    ADiisirovj 

(A)  In  K.  B.  p. 

(B)  In  C.   P.  p. 
III.  OF  AMENDI 


tiff's  name. 


•It  is  usual  at  the  head  of  the  plea,  to  state  in  what  court  it  is  pleaded,  as  "  in  the  King's 
Bench,  or  in  the  Common  Pleas,  or  in  the  Exchequer;"  but  it  is  apprehended  that  the  omis- 
sion would  not  be  material,  and  that  the  plea  would  be  considered  as  having  reference  to 
the  declaration,  which  must  necessarily  hare  been  in  the  same  court  as  the  plea. 

t  As  to  pleas  in  abatement ;  see  ante,  tit.  abatement,  Pleas  in.  A  plea  in  bar  is  usually 
entitled  generally  of  the  term  it  is  .pleaded,  or  it  may  be  entitled  of  the  same  term  as  the 
declaration  ;  but  if  the  matter  of  defence  has  arisen  during  the  term,  it  must  be  entitled 
specially  of  some  subsequent  day  in  the  term ;  2  Saund.  1  f.  2  a.  b.  c.  d. 

X  The  names  of  the  parties  do  not  form  any  part  of  the  plea,  though  the  surnames  are 
usually  inserted  in  the  margin ;  they  should  correspond  with  the  names  in  the  declaration, 
unless  the  defendant  pleads  a  misnomer;  see  ante,  tit.  Misnomer. 
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4.  Statement  of  appearance  and  defence.  * 
5.  Statement  of  actio  non.  f 
Le  Bret  v.  Papillon.  H.  T.   1804.  K.  B.  4  East,  502. 
Defendant,  who  was  not  an  alien  enemy  at  the  time  of  the  action  brought,  If  &e  raat- 
became  an  alien  enemy  before  plea  pleaded  ;  and  the  defendant  pleaded  that  ler      ?e" 
the  plaintiff  ought  not  to  have  or  maintain  his  action,  because  he  was  before  arigen 
and  at  the  time  of  exhibiting  his  bill,  and  that  be  now  is  an  alien  enemy,  &c.  since  the 
concluding  that  therefore  the  plaintiff' ought  to  be  barred  from  having  or  main- commence- 
taining   his  action,  &c.     To  which  the  plaintiff' replied,  that  at  the  time  of  IDe?t  of^h6 
exhibiting  bis  bill  he  was  an  alien  enemy  ;  wherefore  he  prayed  judgment  and  "]ea  ^Q^ 
his  damages  ;  to  which  there  was  a  demurrer.     Held,  that  the  plea  wee  ill  allege  that 
pleaded.     But  yet,  as  the  Court  were  ex  officio  bound  to  give  such  judgment  the  defend- 
as  appeared  upon  the  whole  record  to  be  proper,  without  regard  to  the  issues  artt  °?"n£ 
found  or  confessed,  or  to  any  imperfection  in  the  prayer  of  judgment  on  either  "^haveo/' 
side ;  and,  as  it  appeared  upon  the  whole  that  the  plaintiff  was  now  an  alien  maintain," 
enemy,  and  therefore  incapable  of  maintaining  further  bis  suit,  judgment  was  &c 
given  that  he  be  barred  from  further  having  or  maintaining  his  action. 

6.  Statement  whether  plea  is  an  answer  to  whole  or  part  of  declaration.  J        [  383  ] 

*  Corporations  must  appear  by  attorney ;  infants,  by  guardins ;  married  women  in  person, 
unless  sued  jointly  with  their  husbands,  and  then  either  in  person  or  by  attorney  ;  idiots,  in 
person ;  lunatics,  in  person  or  by  attorney,  if  of  age,  or  by  guardian,  if  underage,  in  the  same 
manner  as  other  individuals ;  attornies  and  officers  of  the  courts,  usually  in  person  ;  and  ail 
other  persons,  either  in  person  or  by  attorney.  If  the  defendant  appear  by  attorney  only,  one 
attorney  only  should  be  named,  although  he  have  several  partners ;  if  in  person,  then  let  the  plea 
be,  "And  the  said  S.  S.  in  his  own  proper  person,  comes  and  defends,"  &c.  The  word  "comes* 
constitutes  the  record  of  the  defendant's  appearance  in  court,  to  answer  to  the  complaint 
against  him  contained  in  the  declaration ;  but  any  word  equivalent  to  it,  or  from  which  the 
appearance  may  be  implied,  will  answer ;  thus  dieit  without  venit  has  been  holden  sufficient ;  R. 

2  Salk.  543, 544,  R.  cont.  Corth.  363.  and  see  Skin.  582.  As  to  the  defence,  it  should  constitute 
a  part  of  the  commencement  of  every  plea  in  bar ;  R.  Yelv.  210.  And  so  necessary  is  it  accord, 
ing  to  Lord  Coke,  Co.  Lit.  127.  b.  that  if  the  defendant  appear  and  plead,  without  making 
defence,  jndgment  shall  be  given  against  him.  To  this,  however,  there  seem  to  be  some 
exceptions ;  where  the  omission  of  defence  in  a  plea  in  trespass  was  assigned  specially  as  cause 
of  demurrer;  the  Court  held  that  it  was  no  objection  in  trespass  quare  clausum  fregit,  or  for 
assaults,  Lutw.  9;  and  this  seems  warranted  by  the  old  entries  ;  Lil.  Ent.  5.  13.  30.  So,  in 
pleas  to  the  jurisdiction,  the  omission  is  not  fatal  even  upon  special  demurrer,  1  Vent.  344  ; 

3  Lev.  182 ;  and  the  same  in  a  plea  of  privilege  ;  1  Salk.  30 ;  Comb.  319  ;  1  Ld.  Rayna.  27. 
The  plea  of  ancient  demesne  being  pleaded  in  ejectment,  without  defence,  the  Court  held, 
that  it  was  not  objectionable  upon  special  demurrer,  but  that  the  plaintiff  might  have  refused 
to  receive  the  plea ,  1  Salk.  217 ;  Carth.  220,  221 ;  see  3  Lev.  405.  240 ;  and  see  Com.  Dig. 
Abatement,  S.  16 ;  Pac.  Abr.  Pleas,  D.  £.  2.  In  pleas  to  scire  facias,  however,  a  defence 
is  never  made;  3  Lev.  182.  So,  in  a  plea  in  bar  in  dower,  there  is  no  defence.  But  in 
pleas  in  abatement,  1  Vent.  384.  and  in  all  other  pleas  not  above  excepted,  it  seems  to  be 
absolutely  necessary,  and  that  the  omission  of  it  would  be  fatal,  at  least  upon  special  demur, 
rer.  In  personal  actions,  with  the  exception  of  trespass  and  ejectment,  the  form  of  the  ap- 
pearance and  defence  is  thus :  "  And  the  said  J.  S.,  by  A.  B.  his  attorney,  comes  and  de- 
fends the  wrong  and  injury,  when,"  See. ;  and  in  trespass  and  ejectment,  u  And  the  said  J. 
S.  by  A.  B.,  his  attorney,  comes  and  defends  the  force  and  injury,  when,"  &c.  Defence  ri 
either  half  defence,  or  full  defence ;  hnlf  defence  being  Venit  et  defendit  vim  et  injuriam 
quando,  $-c. ;  and  full  defence,  Venit  et  defendit  vim  et  injuriam  quando,  $c.r  et  damna, 
et  quiequid  quod  ipse  defenders  debet;  Co.  Lit.  127.  b.  And  after  full  defence,  the  defend- 
ant cannot  plead  to  the  jurisdiction  or  in  abatement ;  nor  plead  in  bar  after  half  defence  ;  Id. 
But  the  nicety  formerly  requisite  in  this  respect  is  now  unnecessary;  the  "  &c."  after  the 
half  defence  above  mentioned  being  now  holden  to  imply  a  half  defence  merely,  where  such 
a  defence  is  requisite  ;  and  also  understood  to  imply  the  words  et  damna,  &c.,  and  to  con- 
stitute a  full  defence,  when  a  full  defence  is  necessary,  8  T.  R.  631 ;  2  Saund.  209.  c.  and 
the  authorities  there  cited  ;  so  that  in  all  cases,  at  present,  the  defence  ends  with  the  quan- 
do, &.C. 

t  That  part  of  a  commencement  of  a  plea,  called  the  actionem  non  (and  whieh  occurs  in 
special  pleas  only,  and  not  in  general  issues),  follows  immediately. after  the  appearance  and 
defence  ;  "  And  says  that  the  said  J.  N.  ought  not  to  have  or  maintain  his  aforesaid  action 
thereof  against  him."  In  debt  on  bond,  if  the  plea  confess  and  avoid  the  cause  of  action,  it 
begins  with  this  clause  of  actionem  non,  as  in  the  form  above  mentioned  ;  but  where  there 
was  no  cause  of  action,  the  defendant  must  say  Onerari  non  debet,  "  that  he  ought  not  to  be 
charged  with  the  debt  aforesaid  ;  because  he  says  that,"  &c. ;  2  Salk.  516 ;  1  Ld.  Raym. 
217 ;  1  Saund.  290.  n.  3. 

X  It  should  appear  whether  the  plea  be  intended  as  an  answer  to  the  whole  declaration, 
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Weeks  v.  Pxach.  M.  T.  1700.  K.  B.  1  Salk.  179.  Tkuscott  t.  Gabpxivtxb. 
T.  T.  1696.  1  Ld.  Rayon  233.  Woodwabd  v.  Robinson.  £.  T.  1719. 
K.  B.  1  Stra.  303. 
If  a  plea  Replevin  for  taking  chattels  in  quodam  loco  vocal.  A.  ac  ctiam  in  quodam 

aTuTan* *  ***  *0C0 T>ocat'  **.,  tne defendant,  avowed  the  taking  in  pnsdict.  loco «  quo, 
swer  to  "the  &Ca'  ^or  that  8UCn  *-one  was  seized  of  tbe  locus  in  quo,  &c.  To  this  the 
whole  de-    plaintiff  demurred. 

duration,  per  Cur.  The  locus  in  quo  relates  only  to  one  place,  so  that  there  is  a 
and  in  truth  discontinuance ;  the  avowry  not  being  an  answer  to  the  whole  declaration; 
pleaded  is    anc*  ^is  difference  was  taken. 

only  an  an.  -Per  Holt,  C.  J.  If  a  plea  begin  with  an  answer  to  the  whole,  but  in  troth 
•wer  to  the  matter  pleaded  is  only  an  answer  to  part,  the  whole  plea  is  nought,  and 
pB»Ti  ^1  ^€  Pontiff  mav  demur  ;  but  if  a  plea  begin  only  as  an  answer  to  part,  and  is 
is  bod  and  ln  trutn  Dut  an  answer  to  part,  it  is  a  discontinuance  ;  see  R.  ace.  Ld.  Raym. 
the  plaintiff" 231  5  Str.  302;  and  the  plaintiff  must  not  demur,  but  take  his  judgment  for 
nay  demur,  that  as  by  nil  dicit,  foi  if  he  demurs  or  pleads  over,  the  whole  act  is  discon- 
tinued. 
[  384  ]  7.  Statement  of  over.  * 

or  to  part  only ;  and  if  the  latter,  it  should  specify  what  part,  expressly,  and  with  certainty ; 
thus :  "  and,  as  to  the  said  first  count  of  the  said  declaration,  he,  the  said  J.  8.  says,  that 
the  said  J.  N.,  ought  not  to  have  or  maintain,**  Ate,  or  u  as  to  the  said  assaulting,  beating, 
and  ill  treating  the  said  6.  H.  by  him,  the  said  J.  &.,  above  supposed  to  have  been  done, 
the  said  J.  S.  says,"  Ac.  '*  As  to  the  said  breach  of  covenant  first  above  assigned  " ;  and 
the  like.  In  debt  for  rent  for  several  years,  if  the  defendant  say  quoad  30J.,  parcel  of  fbe 
said  rent,  nil  debet,  without  shewing  when  the  302.  was  due,  it  is  bad ;  1  Sid.  338 ;  Lutw. 
341.     So,  where  the  general  issue  is  pleaded  to  part,  it  must  specify  to  what  part. 

If  a  plea  begin  only  as  an  answer  to  part,  and  is  in  truth  but  an  answer  to  part ;  or  though 
in  law  it  is  an  answer  to  the  whole,  it  is  a  discontinuance,  and  the  plaintiff  must  not  demur, 
but  take  his  judgment  for  that  as  by  nil  dicit;  for,  if  he  demurs  or  pleads  over,  the  whole 
action  is  discontinued,  4  Rep.  63.  a. ;  Herlahonden*s  case,  and  the  authorities  there  cited; 
see  supra,  per  Holt,  C.  J.;  1  Roll.  Abr.  487.  pi.  10 ;  1  Salk.  179,  180 ;  Market  v.  Johnson, 
I  Ld.  Raym.  331.  716 ;  Vincent  v.  Boston,  2  Ld.  Raym.  841 ;  Peers' v.  Henriques,  Gilb.  HisL 
G.  B.  155.  158;  1  Stra.  302;  Woodward  v.  Robinson.  But  this  rule  must  be  understood 
with  this  limitation,  that  tho  part  of  the  declaration  which  is  not  answered  by  the  plea  is 
material  and  the  gist  of  tbe  action ;  for  where  any  thing  is  inserted  in  the  declaration  as 
matter  of  aggravation,  the  plea  need  not  answer  or  justify  that,  for  the  answering  of  that 
which  is  the  gist  of  the  action  will  cover  the  whole  declaration;  3  Wils.  20;  Dye  v.  Leath- 
erdale,  3  Term  Rep.  297 ;  Taylor  v.  Cole,  and  Fisherwood  v.  Cannon,  there  cited. 

*  The  law  as  to  whom  oyer  may  be  craved,  and  the  effect  of  its  being  granted,  hss  al- 
ready being  considered;  see  ante,  tit.  Oyer.  The  present  note  will  be  confined  to  a  state- 
ment of  the  mode  in  which  h  should  be  noticed  in  a  pleading. 

The  form  of  craving  oyer  of  a  bond  and  condition,  and  of  setting  it  out  in  the  plea,  is  thus: 
(after  stating  the  appearance  and  the  defendant**  defence),  "  and  craves  oyer  of  the  said 
writing  obligatory,  in  the  said  declaration  mentioned,"  and  it  is  read  to  him,  &c.;  he  also 
craves  oyer  of  the  condition  of  the  said  writing  obligatory,  and  it  is  read  to  him  in  these 
words  [here  state  the  condition,  verbatim,  as  in  the  bond],  which  being  read  and  heard, 
the  said  defendant  says,  dec.  so  proceeding  to  state  the  matter  of  the  plea,  if  the  general 
issue,  or  actionem  non,  and  the  matter  of  the  plea,  dec.  if  the  plea  be  special.  If  the  word- 
ing  of  tho  bond  itself  be  material  to  your  dejence,  you  may  set  it  out  also  m  mesc  verse;  1 
Saund.  289,  290.  If  the  plaintiff  have  declared  on  two  or  more  bonds,  you  may  crave  oy- 
er of  both,  either  in  the  same  plea  (  if  the  one  defence  apply  to  both,  see  1  Saund.  389, 290.) 
or  in  the  different  pleas ;  but  if  the  declaration  contain  two  counts  upon  the  same  deed,  as 
for  instance,  in  an  action  upon  a  policy  of  insurance  against  the  London  Assurance  Compa- 
ny, the  defendant  cannot  crave  oyer  of  two  deeds;  Hardw.  243.  Oyer  in  contemplation  of 
law  must  be  of  the  original  deed  itself,  and  not  of  a  copy;  an,  therefore,  if  it  appear  upon 
the  face  of  the  record  that  the  defendant  had  oyer  of  a  copy  only,  it  is  error ;  3  T.  R.  153.  n. 
*rtie  form  of  craving  oyer  of  an  indenture,  and  of  setting  it  out  in  the  plea,  •  is  thus :  (after 
stating  the  appearance  and  defence),  "and  craves  oyer  of  the  said  indenture  in  the  said  dec- 
laration mentioned,"  und  it  is  said  to  him  in  these  words:  (here set  out  the  deed  verbatim), 
M  which  being  read  and  heard,  the  said  J.  S.,  says,"  dec.  When  it  is  intended  by  the  plea 
to  impeach  the  validity  of  the  deed,  instead  of  thus  calling  it  an  "  indenture,"  or  "  writing 
obligatory,"  it  is  usual  to  name  it  merely  the  **  writing,"  or  the  "supposed  indenture,"  &c.to 
prevent  the  party's  being  concluded,  by  this  acknowledgment  of  its  being  a  deed,  from  de- 
nying its  validity.  The  effect  of  setting  out  a  deed  upon  oyer,  is  that  it  immediately  be- 
comes a  part  of  the  previous  pleading ;  as  if  set  out  in  the  plea,  the  defendant  thereby  makes 
it  a  part  of  the  plaintiffs  declaration,  and  the  like ;  1  Saund.  316;  Carth.  513;  6  Mod.  27. 
337^    And*  therefore,  if  a  party,  in  pleading  a  deed  mis-recite  it,  the  other  party  may  take 
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(b)  Matters  of  defence, 
1.  What  ought  or  ought  not  to  be  stated.  * 
2.  Of the  matters  stated  being  triable.]  [385] 

3.  Of  the  flea  answering  the  whole  declaration. 
1.     Woodwabb  t.  RoBirooH.  E.  T.  1719.  K.  B.  1  Stra.  302  ;  2  Mod.  269. 
AMtirngmt  infer  alia,  upop  a  note  for  66  J.  an  indebitatus  for  36/.  9«.  6<f.,  and  The  matter 
a  gMftfa*!  meruit  for  carpenter's  work  and  (materials.     Plaintiff  averred  he  de-  pleaded 
aerved  362.  9#.  bd.  for  the  work,  and  the  like  sum  for  the  materials,     The  de-  mu8t  J™- 
fendant»  aa  to  the  count  upon,  the  note,  pleads  that  he  gave  a  bond  in  satisfac-  wnoie<ie. 
tion  of  the  said  607.,  and  the  plaintiff  received  it  as  such ,  and  as  to  the  sever*  claration; 
al  sums  of.  361.  9*.  bd.,  and  36/.  9*.  3d.,  that  he  gave  a  npte  for  so  much  in  for,  if  every 
satisfaction  ;  and,  upon  issues  tendered,  the  defendant  demurs.     Upon  the  cause  Part  of  *?** 
coming  on,  nobody  appeared  for  the  defendant ;  but  it  was  observed   by  the  ^j^^ 
Court,  that  there  wa?  a  discontinuance.     And  it  was  argued  that  there  were  two  gwered,  it 
discontinuances.     1st.  As  to  the  note  for  652.,  where  the  defendant  in  his  plea  will  be  a 
has  artfully  dropped  52.  and  pleads  only  a  satisfaction  for  602.     And,  2nd.  In  discontina- 
the  plea  of  a  note  in  satisfaction,  which  covers  no  more  than  two  several  sums  "If®.  °. 
of  362.  9*.  bd.f  whereas  there  are  three  such  sums  in  the  declaration  ;  Pasch. 
4  Geo.  1.  Nichols  v.  Backhouse  ;  in  an  indebitatus  assumpsit  the  defendant   f  386  ] 
quoad  so  much  parcel  of  the  damages,  pleads  one  plea  ;  et  quoad  so  much 
residuum,  pleads  another ;  and  on  error,  when  it  stood  to  be  affirmed,  Eyre,  J  , 

advantage  of  it,  either  by  pleading  rum  est  factum,  or  by  craving  of  oyer  of  it,  and  setting  it 
out  ti»  kcec  verba,  and  then  demurring  generally ;  for  the  deed  as  set  out  on  oyer,  being  thus 
made  a  part  of  the  same  pleading,  where  it  is  mis-recited  the  pleading  appears  evidently  in. 
consistent  and  false  upon  the  face  of  it;  I  Saund.  9.  a.  316,  317 ;  1  Salk.  72 ;  3  Ld.  Raym. 
715 ;  Sty.  459.  And,  on  the  other  hand,  if  the  defendant  after  craving  oyer  of  a  deed,  pur. 
port  to  set  it  forth  in  his  plea,  but  do  not  set  forth  the  whole  deed,  or  mis-recite  it,  the  plain- 
tiff may  either  sign  judgment  as  for  want  of  a  plea,  47  R.  370 ;  or  he  may  by  his  replication 
pray  that  the  deed  may  be  enrolled,  and  procure  it  to  be  truly  enrolled,  and  then  demur,  for 
the  reason  above  mentioned ;  5  T.  R.  371.  n. ;  21  E.  4.  78.  a. ;  Dock  PI.  117 ;  Com.  Dig.  Plea. 
der,  P.  1 ;  3  Stra.  1241 ;  1  Wils.  97. 

*  With  respect  to  the  body  of  the  plea,  which  states  the  substance  of  the  defence,  it  roust 
necessarily  depend  on  the  circumstances  of  each  case.  The  rules  of  law  connected  with 
particular  pleas,  will  be  found  collected  under  the  titles  applicable  to  the  form  of  actions  or 
subject  matter  of  the  defence.  It  may  be  useful,  however,  to  state  generally,  that  the  mat- 
ter of  a  plea  in  bar  must  consist  of.  such  facts  and  circumstances  as  amount  to  a  complete 
defence  to  the  action,  or  to  such  part  of  the  declaration  as  it  purports  to  answer.  It  is  not 
necessary,  however,  to  set  forth  in  a  plea  either  public  statutes,  or  the  rules  of  the  common 
law,  or  general  customs,  or  matter  apparent  to  the  Court,  or  a  condition  subsequent,  &c. 
which  goes  -to  defeat  the  defence,  Com.  Dig.  Pleader,  C.  81 ;  but  if  the  matter  of  defence 
be  founded  on  a  private  statute  or  particular  customs  which  effect  the  inhabitants  of  par- 
ticular districts  only  (such  as  the  customs  of  London  and  the  like),  the  statute  or  custom 
must  be  recited  in  the  plea ;  and  whether  the  matter  of  defence  be  founded  on  a  public  or 
private  statute,  or  on  a  general  or  particular  custom,  the  plea  must  state  all  the  facts  and 
circumstances  necessary  to  bring  it  within  the  statute  of  custom. 

t  The  matter  stated  must  be  triable,  Co.  Litt.  303.  b. ;  Com.  Dig.  Pleader,  R.  10;  and 
therefore,  it  ought  to  consist  either  of  matter  of  law,  which  is  determinable  by  the  Court , 
or  of  matter  of  record,  which  is  triable  by  the  record  ;  or  of  matter  of  fact,'  which  is  triable 
by  the  country ;  9  Co.  24.  b.  And  if  matter  of  fact  be  mixed  up  with  matter  of  law,  so 
that  it  cannot  be  tried  by  the  Court  or  jury,  the  plea  is  bad,  T.  Raym.  50  ;  1  Keb.  164 ;  1 
Lev.  193;  1  Sid.  302;  Co.  Litt.  126.  a.;  as  if  the  defendant  plead  that  a  licitegavisusfuit 
Sana  felon,  it  will  be  bad  ;  for  the  jury  cannot  determine  whether  he  lawfully  enjoyed,  nor 
the  Court  whether  he  enjoyed  ;  R.  9  Co.  25.  a.  So,  if  the  condition  of  a  bond  be,  that  he 
will  show  a  sufficient  discharge  of  an  annuity,  and  the  defendant  plead  that  he  showed  a 
sufficient  discharge,  it  re  bad  ;  for  the  jury  cannot  try  whether  it  is  sufficient ;  but  he  should 
have  stated  what  discharge  he  relied  on,  so  that  the  Court  might  judge  whether,  in  point  of 
law,  it  was  sufficient ;  9  Co.  25.  a.  For  the  same  reason,  a  plea  that  he  had  not  entered 
contrary  to  the  form  of  the  stat.  of  Rich.  2.  was  holden  bad  ;  41  H.  6.  11,  12;  Doct  PI.  342; 
27  H.  8.  21.  But  although  ,  according  to  the  letter,  it  may  not  be  triable,  yet  if  the  effect 
of  the  words  represents  a  matter  triable,  it  is  sufficient ;  as  in  an  action  on  a  covenant  for 
enjoyment  free  from  arrears  of  rent :  plea,  that  he  delivered  money  to  the  plaintiff  eod.  i». 
tentisne  that  he  should  discharge  the  arrears,  will  be  good,  though  the  intent  is  not  triable  ; 
for  it  is  tantamount  to  saying  that  he  delivered  the  money  aa!  tolvendum;  R.  4  Mod.  249 1 
Com.  Dig.  Pleader,  £.  24. 

t  See  Co.  litt.  303.  a  ;  Cro.  Elix.  434 ;  9LiI.Fr.Reg.  302;  5  T.  1L  55$;  Yelv.225*  1 
Bola*.  116;  1  Saund.  264.  28.  n.  37.  460.  62.  n;  Cro.  Elix.  434. 
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obsei  vcd,  that  between  the  two  pleas,  the  defendant  had  dropped  a  penny,  and 
the  Court  held  it  a  discontinuance.  So  in  Yelv.  5  ;  Carter,  51.  To  this  it 
was  answered  and  resolved  by  the  Court,  that  as  to  the  first  part  of  the  objec- 
tion, there  was  no  discontinuance,  it  being  pleaded  quoad  the  whole  promise  ; 
aiid  though  it  being  in  law  only  an  answer  to  part,  and  by  that  means  a  faulty 
plea,  yet  it  will  make  a  discontinuance  ;  so  vice  versa,  if  it  be  pleaded  as  to 
part,  it  will  be  a  discontinuance,  though  in  law  it  is  an  answer  to  the  whole. 
As  to  the  other  point,  they  all  held  it  a  discontinuance  ;  but  then  Eyre,  J*, 
observed  that,  it  being  a  record  of  this  term,  the  plaintiff  might  yet  take  judg- 
ment by  nihil  dicit  for  so  much  as  is  uncovered  by  the  plea,  and  cited  two 
instances  where  it  was  done. 

See  Vincent  v.  Preston,  Mich.  1 1  W.  3.  Rot.  183 ;  and  the  case  ofMorcasv. 
So  inanac-*^°^7Won»  Ld.Raym.  716;  Hill,  3.  Ann;  Salk.  180. 
tion  on  a  2.  Tomfson  v.  Noel.  H.  T.  1660.  K.  B.   1  Lev.  16. 

covenant  to  Plaintiff  brought  covenant,  and  declared,  that  the  plaintiff  covenanted  to  go 
provide  two  lvith  a  ship  to  D.  in  Ireland,  and  there  to  take  in  280  men  from  the  defendant, 
""  ^  and  to  carry  them  to  Jamaica  ;  and  the  defendant  covenanted  to  have  the  280 
so  much  for  men  there  ready,  and  to  pay  for  the  carriage  of  them  52.  a  man,  and  says  that 
each,  and  the  defendant  had  not  the  280  men  ready,  but  that  he  had  180,  and  those  he  took 
the  defend.  anc|  carried,  and  the  defendant  had  not  paid  for  them.  The. defendant  pleads 
on!  ^^  that  he  had  the  280  men  ready,  and  tendered  them  to  the  plaintiff,  and  that  be 
providing  would  not  receive  them,  but  says  nothing  to  the  carrying  of  180  men,  nor  to 
for  the  men,  the  non-payment  for  them,  and  for  that  it  was  not  a  plea  to  the  whole,  but  to 
it  is  bad.*    the  carrying  only. — Judgment  was  given  for  the  plaintiff  upon  a  demurrer. 

[  387  J  3.   Week  v.  Sfkkk,  E.  T.  1700.  K.  B.    1   Salk.  94.  179. 

Or  in  re  pie-  Replevin  for  taking  cattle  in  quodam  loco  vocal.  The  Brills,  in  quodam 
▼in  for  a  ta-  alio  loco  ibidem  vocal.  The  Boggs.  The  defendant  avowed  the  taking  in 
king  *****  praxiicto  loco  in  quo,  fyc,  quia  II.  was  seised  in  fee  of  the  locus  in  quo,  4fC. 
defendant  *  The  plaintiff  demurred,  because  here  are  two  places  alleged,  and  the  avowant 
answer  only  has  only  answered  to  the  locus  in  quo,  <$fc,  which  is  but  one  of  the  two  pla- 
as  to  one,  it  ces.     And, 

is  a  discon-      p^  Cur.     It  is  a  discontinuance, 
tinuance.  See  Mqt    pl   47  .  2   C(W?   2? 

4.  Pbideaux  v.   Webbeb.  T.  T.  1660.  K.  B.  1  Lev.  31.     Patrie  v.  Johw- 
Butifthe  son.  M.  T.  1693.  Lutw.   1433. 

defendant  Trespass  for  an  assault,  battery,  and  imprisonment,  1  May,  1657.  The 
aI»fTerthe  defendant  pleads,  that  the  trespass,  assault,  and  inprisonment  aforesaid,  were 
sense  and  done  tne  29th  of  October,  1655,  and  pleads  the  statute  of  limitations.  The 
in  sub.  plaintiff  replies,  that  certain  rebels  (not  naming  any)  had  usurped  the  gov- 
stance,  but  ernment,  and  none  of  the  kind's  courts  were  open  ;  the  defendant  rejoins,  and 
not  in  confesses  the  usurpation,  and  further  pleads  the  act  of  pardon  of  all  things 

suffices11      8n(*  acts  °^  h°st^tv  done  under  the  usurped  authorities  ;  and   further  pleads 

*  So,  in  debt  on  bond  to  perform  an  award,  if  the  defendant  plead  performance  of  part 
only,  it  is  bad  ;  R.  3  Lev.  24.  And  the  same  in  account  against  one  as  bailiifof  the  plaintiff's 
house  and  goods,  if  he  plead  only  as  to  the  goods,  R.  2  Leon.  195 ;  in  trespass  for  breaking 
the  plaintiffs  close  and  destroying  his  hop-poles,  if  the  defendant  plead  liberum  tenementum, 
and  that  he  took  the  hops  damage  feasant,  it  is  bad,  for  he  does  not  answer  as  to  the  destruc- 
tion of  the  poles  ;  R.  2  Mod.  Ex.  320.  So,  in  trespass  for  a  battery  and  wounding,  if  the 
defendant  justify  putting  him  into  the  stocks  {qua  est  eadem  transgressio),  and  say  nothing 
more,  it  is  bad,  for  that  matter  does  not  go  the  wounding ;  R.  Cro.  Eliz.  268.  So,  in  trespass 
for  an  assault  and  imprisonment,  if  to  n\\  prater,  the  assault,  and  imprisonment,  the  defend- 
ant plead  not  guilty,  and  justify  quoad  the  imprisonment,  without  saying  any  thing  to  the  as- 
sault, it  will  be  bad,  though  there  cannot  be  an  imprisoument  without  an  assault  ;  R.  1  Rol. 
177.  In  trespass  for  entering  a  close  and  taking  timber,  if  the  defendant  make  a  title  to  the 
close,  without  answering  to  the  timber,  it  is  bad ;  R.  1  Rol  406.  So, -in  trespass  for  cutting 
down  and  taking  away  trees,  if  the  defendant  do  not  answer  both  to  the  cutting  down  and 
taking  away,  it  is  had  ;  Dy.  35.  So,  in  an  action  on  the  cose  agninst  a  common  bargeman 
for  goods  delivered  to  him  to  carry  to  such  a  place,  if  he  plead  that  he  was  discharged  of  keep- 
ing, without  saying  of  carrying  them,  it  is  bad  ;  Hob.  18.  In  trespass  for  driving  away  bis 
cow,  if  the  defendant  justify  the  taking  of  the  plaintiff's  heifer,  it  is  bad  ;  R.  Lutw.  1355.  So, 
in  trespass,  with  a  coutinunndo  a  die  M.  ad  25  Jul.,  if  the  defendunt  justify  except  a  die  M* 
ad  20  Jul.,  it  ie  bad  ;  B.  2  Cro.  27 ;  2  Cowp.  175  ;  Com.  Dig.  Pleader,  E.  1. 
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the  act  for  confirming  all  judicial  proceedings  in  the  late  times ;  and  further 
pleads  a  warrant  to  imprison  him,  et  hoc  parat.  est  verificare,  &c,  whereup- 
on the  plaintiff  demurs.  And  now  it  was  for  the  plaintiff  argued,  that  the 
plea  in  bar  was  ill  in  not  answering  to  the  battery ;  but  to  this  it  was  answer- 
ed and  so  resolved  by  the  Court,  that  the  words  transgressio  pr&dict.  is  an 
answer  to  the  whole. 

5.  Dyjb  ?.  Simpson.  M.  T.  1769.  K.  B.  3  Wils.  20.     Taylor  v.  Colk.  E.  T. 

1789.  K.  B.  3  T.  II.  297,  298. 
J.  L.,  late  of,  &c,  and  C.  late  of,  &c,  were  attached  to  answer  J.  D.,  of  ^  *|"  ^e 
a  plea,  wherefore,  with  force  and  arms,  &c,  the  said  J.   L.  and  C.  took  a  lowered  ?s 
certain  hog  of  the  said  J.  D.  of  the  value  of,  &c,  at  Freuze,  in  the  county  DOt  mate- 
aforesaid,  there  found  and  being,  and  drove  and  carried  away  the  same,  and  rial,  and  in- 
converted  and  disposed  thereof  to  their  own  use,  and  there  did  other  wrongs  8erted 
to  the  said  J.  D.,  to  the  great  damage  of  the  said  J.  D.,   and  against  the  ™JJ^  ** 
peace- of  our  said  lord,  the  now  king,   &c.     And  thereupon  the  said  J.  D.,  by  aggrava. 
R.  G.,   his  attorney,  complains  tint  tlio  s?iid  J.    L.    and  C.  on  the  first  day  of  tion,  the 
September,  in  the  year  of  our  Lord  17G8,  with  force  and  arms,  &c,  took  a  P!e*  |*  not 
certain  hog  of  the  said  J.  D.,  of  the  value  of  4Z.  at  F.   aforesaid,  there  found  vltlated* 
and  being,  and  drove  and  carried  away  the  same,  and  converted  and  disposed 
thereof  to  their  own  use  (to  wit)  at  F.  aforesaid,  and  then  and  there  did  oth- 
er wrongs  to  the  said  J.  D.,  to  the  great  damage  of  the  said  J.  D.  and  against 
the  peace  of  our  said  lord  the  now  king,  &c. ;   wherefore  the  said  J.  D  says 
that  he  is  injured,  and  has  sustained  damage  to  the  value  of  41.,  and  thereup- 
on he  brings  this  suit.     And  the  said  J.  L.  and  C,  by  H.  B.,  their  attorney, 
come  and  defend  the  force  and  injury,   when,   &c,  and  say  that  they  are  not 
guilty  of  the  trespass  aforesaid  above  laid  to  their  charge  in  manner  and  form 
as  the  said  J.  D.  hath  above  thereof  complained  against  them  ;   and  of  this    L  *°°  1 
they  put  themselves  upon  the  country,  and  the  said  J.  D.  likewise.     And  for 
further  plea  as  to  the  taking  the  said  hog  in  the  said   declaration  mentioned, 
and  driving  and  carrying  the  same  away  by  the  said  J.  L.  and  C.  above  sup- 
posed to  have  been  done,  they,  the  said  J.   L.  and  C,  by  leave  of  the  Couit 
here  to  them  for  this  purpose  granted,  according  to  the  form  of  the  statute  in 
such  case  made  and  provided,  say  that  the  said  J.   D.  ought  not  to  have  or 
maintain  his  aforesaid  action  thereof  against  them,  because  they  say  that  the 
said  C.  long  belore,  and  at  the  said  last  time,  when,  &c.  was  lawfully  pos- 
sessed of  and  in  a  certain  close  called   Newson's   Lay,  lying  and  being  at  F. 
aforesaid  in  the  county  aforesaid.     And  because  the  said  hog,  at  the  said  last 
time,  when,  &c.  was  in  the  said  close  of  the  said  C,  eating  up  the  wheat 
then  growing  there,  and  there  doing   damage  to   the  said  C.    H.  ;  the  said  C, 
in  his  own  right,  and  the  said  J.  L.,  as  his  servant,  arid   by  his  command,  at 
the  said  last  time  when,  &c,  took  the  said  ho?,  in  the  said  declaration  men- 
tioned, so  becoming  in  the  said  close  called  N.  L.,  and  doing  damage  there 
as  aforesaid,  for  and  in  the  name  of  a  distress,  and  drove  the  same  away,  and 
impounded  the  same  in  the  common   pound  there  (to  wit)   at  F.   aforesaid, 
and  there  left  the  same,  as  it  was  lawful  for  him  to  do,  for  chc  cause  aforesaid, 
which  is  the   same   taking  the  said  hog,   in  the  said  declaration  mentioned, 
and  driving  and  carrying  away  the  same,  whereof  the  said  J.   D.   has  above 
complained  against  them  ;  and  this  they  are  ready  to  verify  ;  whereof  the  said 
J.  L.  and  C.  pray  judgment,  if  the  said  J.  D.  ought  to   have  or  maintain  his 
aforesaid  action  therefore  against  them,  &c.     For  the  plaintiff  it  was  argued, 
that  this  being  an  action  of  trespass  against  the  defendants  for  taking  the  hog, 
and  driving  and  carrying  away  the  same,   and  not  trover  for  converting  and 
disposing  thereof  to  their  own  use  ;  therefore  the  conversion  thereof  to  their 
own   use,  as  laid  in  the  declaration,  can  only  be  considered  as  matter  of  ag- 
gravation, and  need  not  be  justified  as  answered  in  trespass,  for  the  conver- 
sion is  totally  independent  of  the  taking,  and   is  not  a  trespass  vi  et  amis. 
He  said  that  the  defendants'  second  plea,  having  fully  answered  and  justified 
the  whole  trespass  in  the  declaration,  which  is  only  the  taking,  driving,  and 
carrying  away  the  hog,  the  conversion  thereof  being  only  aggravation,  it  then 
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became  necessary  for  the  plaintiff  to  show  and  allege,  that, 
the  taking  the  hog  damage  feasant  and  impounding  the  same  were  lawful,  the 
defendants  afterwards  converted  and  disposed  thereof  to  their  own  use,  and 
thereby  became  trespassers  abinUio ;  and  of  that  opinion  were  the  whole  Court. 
He  cited  Hargrave  v.  Smith,  1  Salk.  221  ;  Yelv.  96,  97  ;  and  Gates  v.  Bay- 
ley,  2  Wilson,  313.  as  cases  something  similar  to  that  at  the  bar,  which  were 
all  allowed  to  be  good  law  ;  and  the  Court  being  about  to  give  judgment  for 
the  plaintiff,  defendant  moved  for  leave  to  withdraw  his  demurrer,  which  was 
granted  upon  payment  of  costs. 

6.  Brittox  v.  Cole.  II.  T.  1699.  R.  B.  1  Salk.   408.     Bssssir  v.  Elliott. 

T.  T.  1 760.  K.  B.  T.  Raym.  469. 
Hence,  in  In  trespass  against  J.  C.  for  taking  forty-three  sheep,  the  defendant  pleaded 
trespass  for  that  a  levari  issued  ex  cam.  scacc.  which  recited  a  judgment  in  debt  obtained 
^"^ficTi1'  by  J.  C.  in  C.  B.,  and  an  outlawry  and  seizure,  and  an  inquisition  returned, 
itttiHth  wn*cn  f°una<  tne  l&na*  and  the  value  to  be  55/.  per  annum,  and  by  this  levari 
plaintiff  ^e  sne"^  was  commanded  to  levy  the  said  551.  de  ezkibus  et  prqficuis  terra  ; 
paid  so  and  that,  on  a  warrant  of  the  sheriff  to  A.  and  B.,  bailiffs,  the  now  defendant 
much  of  the  requested  them  to  take  these  cattle.  On  demurrer,  it  was  held  that  the  Court 
debt,  to  jus-  could  not  take  notice  that  J.  C,  the  defendant  was  the  J.  C.  mentioned  and 
pnsonment,  recitea<  to  be  the  plaintiff  in  C.  B.,  but  that  ought  to  have  been  averred  ;  yet 
suffices  that,  however,  his  requesting  the  bailiffs  not  to  execute  their  writ,  but  to  take 
without  an-  these  particular  cattle  was  a  sufficient  confession  of  a  trespass ;  it  was  admit- 
flwering  the  ted  that  in  trespass  for  an  imprisonment  till  the  plaintiff  paid  a  certain  por- 
extortion.  t«on  Q£  tne  ^e^  t0  justify  the  imprisonment,  it  was  sufficient  without  answer- 
ing the  extortion. 

4  Of  tlie  plea  containing  separate  answer  to  tlie  same  charges,  t 
1.     Trbvelian  v.  Secomb.  T.  T.  1687.  K.  B.  Carth.  9. 
The  plea  Per  Cur.     There  is  a  difference  between  a  plea  of  an  outlawry  in  disability 

must  not  be  and  other  pleas  in  abatement ;  and  that  this  plea  was  ill  for  duplicity,  because 
double ;  as  the  plaintiff  is  disabled  as  well  by  one  outlawry  as  by  all  the  other  nine,  to 
Outlawries    wn*cn  several  answers  are  required,  and  afterwards  judgment  was  given  that 
he  pleaded   tne  defendant  should  answer  over  foi  duplicity, 
initisablity  of  the  plaintiff,  it  is  double. 

2.  Denny  v.  Masey.  M.  T.   1689.  K.  B.  2  Vent.  212.  Bradburn  v.Kexjex- 
So,ifitcon-  DALE.  M.   P.  1689.  3  Mod.  318. 

fess  and  jn  a  rep]evin,  the  plaintiff  declared  of  taking  of  his  horse  colt  at  S.  in  quo- 

also  trar       &am  loco  Tourefield.     The  defendant  says,  that  before  the  taking,  one  Eliz  '- 

[  390  1    Detn  Mann  was  seized  in  fee  de  pradido  loco  in  quo,  &c.  et  20  Septemb.  anno 

verse  the     primo  WiUielmi  et  Maria,  demised  the  premises  to  him  for  a  year,  then  next 


same  point* 


*  The  defect  here  mentioned  is  aided  after  verdict  by  the  statute  of  jeofails  ;  32  H.  8.  c. 
30;  R.  2.  Rol.  161 ;  R.  4  Mod.  246.  If  the  plea  begin  as  an  answer  to  the  whole  declara- 
tion, and  the  matter  pleaded  be  an  answer  but  to  part,  the  plaintiff  should  demnrr  if  he  would 
take  advantage  of  it,  1  Salk.  179 ;  1  Ld.  Raym.  231 ;  1  Stra.  303;  5  T.  R.  553;  2  Rol.  Abr. 
104 ;  N.  PI.  1 ;  but  if  it  begin  as  an  answer  to  part  only,  and  be  an  answer  to  that  part,  or 
even  to  the  whole  declaration  (for  in  the  latter  case  it  is  a  discontinuance  as  well  as  in  the 
former),  it  is  better  to  take  judgment  by  nil  dicit  for  the  part  which  the  plea  in  its  com. 
raencement  does  not  profess  to  answer;  for,  if  the  plain  tiff  demur  or  plead  over,  the  whole 
action  is  discontinued ;  4 Co.  62.  a;  1  Rol.  Abr.  437.  pi.  10 ;  1  Salk.  179.  180;  1  Ld.  Raym. 
231.  716;  2  Ld.  Raym.  841 ;  1  Stra.  302.  1  Saund.  28.  n.  3. 

t  The  matter  of  a  pica  must  not  be  double,  that  is,  it  must  not  constitute  two  or  more  die. 
tinct  defences  to  the  declaration,  or  to  the  same  part  of  the  declaration,  if  pleaded  to  part 
only,  Bac.  Abr.  Plea,  K.  1 ;  5  H.  77 ;  Doct.  PI.  135;  Co.  Lit.  303.  a.  304.  a ;  Hob.  295;  as, 
for  instance  if  an  avowant  allege  seisin  of  services  in  his  grandfather,  and  also  in  himself 
it  is  double,  for  either  is  traversable,  and  one  had  been  sufficient ;  PI.  Com.  140.  a.  So,  if 
a  man  allege  two  continual  claims,  one  by  his  ancsetor  and  the  other  by  himself  or  two 
descents  in  fee,  see  4  E.  4.  3 ;  it  is  double.  So,  if  a  man  plead  a  patent  as  a  grant,  and  also 
as  a  confirmation,  it  is  double;  R.  1  Sid.  176.  So,  in  debt  for  rent,  if  the  defendant  plead 
that  it  was  a  navigable  river,  and  the  plaintiff  had  no  right  to  demise  the  toll  of  it,  it  is  double, 
for  one  is  a  consequence  of  the  other ;  2  Vent.  68.  So,  if  the  defendant  plead  nut  tiel  orbit- 
rementfaitou  deliver  a  Jot,  it  is  double  ;  Dy.242.a;  15  H.  7. 10;  5  H.  7.  7;  10  E.  4.  6.b, 
Or,  if  to  debt  on  bond  he  plead  that  the  bond  was  obtained  by  duress  of  imprisonment  and  by 
menace  of  imprisonment,  it  is  double  PI.  Com.  140.  a;  4. 4. 19  E.  4.  per  Brian. 
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ensuing,  and  that  he  entered  and  avowed  the  taking  of  the  plaintiff's  horse 
damage  feasant.  The  plaintiff  replied,  that  the  said  Elizabeth  Mann  was 
seized  of  the  premises  in  fee,  and  before  the  lease,  to  the  avowant,  viz.  the 
6th  of  June,  in  the  said  fust  year  of  the  king  and  queen,  demised  to  the  plain- 
tiff the  premises,  habend.  from  the  2nd  of  March  then  last  past  for  the  term  of 
six  years  ;  by  virtue  of  which  he  entered,  and  put  his  horse  into  the  premises,  - 
and  traversed  the  lease  made  to  the  avowant*  To  this  the  avowant  demurred 
generally.  PoUexfen,  C.  J.f  inclined,  that  the  traverse  was  no  cause  of  de- 
murrer, though  it  might  have  been  omitted.  He  said  there  were  divers  autho- 
rities against  Heylar's  case  in  the  6  Co.,  which  is  reported  to  the  same  ef- 
fect in  Mo,  551  ;  1  Cro.  658  ;  as  1  Cro.  754  ;  Covert's  Case  ;  and  the  books 
generally,  only  that  there  need  be  no  traverse,  as  the  Bishop  of  Salisbury  and 
Uuntin,  3  Cro.  581.  and  Kelland  and  White,  3  Cro.  494.  The  other  justices 
doubted,  relying  upon  the  authority  of  Heylar's  case,  and  Rice  and  Harvres- 
ton's  case,  Cro.  299.  and  Yel v.  22 1 .  where  it  is  said,  that  such  a  traverse, 
makes  the  plea  vicious  ;  Vid.  Mo.  557.  But  here  the  demurrer  being  general 
it  is  but  matter  of  form,  and  clearly  aided  by  the  statute  of  27  Eliz.,  where,  if 
one  confess,  and  avoid  the  traverse,  it  is  in  nature  of  a  double  plea.  Vide, 
that  it  was  good  upon  a  general  demurrer,  Edwards  and  Wooden,  3  Cro.  323  ; 
so  judgment  was  by  the  whole  Court  given  for  the  plaintiff. 
3.     RosiNsoif  v.  Ralky  E.  T.  1757.  K.  B.  1  Burr..  316  ;  2  Lev.  82.   Offey 

v.  Ward.  H.  T.  1666.  Lev.  236. 

This  was  an  action  of  trespass.     The  declaration  contained  a  great  number  But  this  rale 
of  counts  ;  amongst  the  rest,  one  in  trespass  for  breaking  and  entering  the does  not 
plaintiff's  close,  and  depasturing  it  with,  &c,  and  for  breaking  and  entering  {U^f,^ 
bis  free  warren  ;  a  second  count  to  the  like  effect,  but  in  different  years ;  so  introducing 
a  3rd,  4th,  .5th,  and  6th;  and  six  more,  for  breaking  and  entering  another  several  mat- 
close,  called  Land's  Piece  ;  a  13th,  for  taking  and  carrying  away  the  plaintiff  'gtersinio  his 
trees ;  and  a  14th,  for  taking  and  .earring  away  his  goods  and  chattels.     The  J/^Ja^ 
defendant  had  leave  to  plead  several  pleas ;  and,  accordingly,  he  pleaded,  lst,ont  parta  0| 
the  general  issue  to  the  whole,    2nd,  plea  by  leave,  ut  supra,  that,  as  to  the   [  391  ] 
close  called  Rabbet-walks,  "  that  it  is  one  rood  of  land,  parcel  of  a  common  the  same 
field  ;  and  that  M.  F.,  in  right  of  his  prebendal  estate,  and  all,  &c.  have  right  entire  de- 
of  common,  &c.  in  certain  fields  called  Middle-fields,  whereof  the  Rabbet-  fence  * 
walks  are  parcel  ;  which  right  he  derives  to  himself,  and  so  justifies  under  it. 
The  like  plea  to  the  other  five  next  counts.     He  pleads,  as  to  the  six  issues 
relating  to  Sands-piece,"  the  general  issue.     To  the  13th  count,  he  pleads  ten- 
ancy of  another  close  under  the  plaintiff;  and  justifies  under  a  license,  and 
avers  that  it  was  used  for  gates,  &c.     Another  plea  was  a  right  of  common, 
&c. 

Lord  Mansfield,  C.  J.,  said ;  the  substantial  rules  of  pleading  are  founded 
in  strong  sense,  and  the  soundest  and  closest  losic,  and  so  appear,  when  well 
understood  and  explained ;  though,  by  being  misunderstood  and  misapplied, 
they  are  often  made  use  of  as  instruments  of  chicane.  As  to  the  present  case, 
it  is  true,  you  must  take  issue  upon  a  single  point ;  but  it  is  not  necessary  that 

•  Where  two  matters  are  pleaded,  but  one  as  a  consequence  of  the  other,  it  does  not  ren- 
der the  plea  double  ;  as  if  the  defendant  plead  plene  administravit,  and  so  nothing  in  his 
hands,  it  is  not  double ;  Plowd.  149.  a ;  Dy.  243.  b ;  1  H.  7.  15  ;  18  H.  a.  4.  So,  in  debt  for 
rent,  if  the  defendant  plead  a  levy  by  distress,  and  so  nothing  in  arrear,  it  is  not  double ;  1 
H.  7.  16.  So,  if  one  matter  be  pleaded  merely  as  inducement  to  the  other,  it  does  not  make 
the  plea  double,  per  Holt,  H.  10.  W. ;  3  Poph.  186 ;  as  in  detinue  by  a  woman,  if  the  defend- 
ant plead  that  she  took  husband,  who  released,  it  is  not  double,  for  he  cannot  plead  the  re- 
lease of  the  husband  without  showing  that  the  plaintiff  married  him ;  R.  Moor.  25 ;  Dal.  30. 

Duplicity  in  a  plea  can  be  taken  advantage  of  by  special  demurrer  only ;  37  H.  6.  6 ;  2  Rol. 
Rep.  306;  1  Ltitw.  4;  3  Mod.  251 ;  1  Ld.  Raym.  332;  Comb.  65;  Poph.  113;  I  Lev.  76;  1 
Salk.  219 ;  2  Ld.  Raym.  798 ;  2  Salk.  678 ;  7  Mod.  71  ;  Bac.  Abr.  Plea,  K.  1.  N.  6 ;  Cro. 
Lit.  72;  Cro.  Car.  61 ;  2  Vent.  68 ;  March.  PL  113.  If  the  plaintiff  answer  over,  Kit.  238. 
a  ;  21  H.  6.  M.  b  ;  or  demur  generally,  see  37  H.  6.  6 ;  R.  1  Saund.  337.  b.  n.  3 ;  R.  2  Rol. 
306 ;  semb.  1  Rol.  112;  1  Wils.  219 ;  the  fault  is  cured.  And  if  the  plaintiff  answer  over,  it 
is  said,  he  must  answer  both  parts ;  see  1  Vent.  272 ;  1  Wils.  338. 
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this  single  point  should  consist  only  of  a  single  fact ;  here  the  point  is,  the 
cattle  being  entitled  to  common :  this  is  the  single  point  of  the  defence. 
But,  in  fact,  they  must  be  both  his  own  cattle,  and  also  levant  and  couchant, 
which  are  two  different  essential  circumstances  of  their  being  entitled  to  com- 
mon, and  both  of  them  absolutely  requisite. 

5.  Of  the  plea  containing  superfluous  matter.* 
(C)  Denial  op  the  cause  op  action. 
1.  Of  the  general  issue  in  general.] 

*  Surplusage  in  a  plea  shall  not  prejudice,  1  H.  7.  16 ;  Dy.  42.  b ;  Co.  Lit.  303.  b ;  as  if  a 
defendant  in  replevin  make  cognizance,  as  bailiff  to  A  ,  administrator  of  B.,  where  A.  ought 
to  distrain  in  his  own  right,  the  words  "  administrator  of  B."  shall  be  rejected  as  surplusage  ; 
R.  Hob.  208.  So,  if  in  pleading  a  lease  for  life,  the  entry  of  the  lessee  be  pleaded,  it  may  be 
Rejected  as  surplusage ;  11  Co.  52.  a.  b;  Doct.  PI.  289,  290;  Co.  Lit.  212.  a;  Com.  Dig. 
Pleader,  E.  12. 

t  General  pleas  in  denial  are  called  general  issues,  because,  in  one  general  and  concise 
form  of  pleading,  they  put  in  issue  the  whole  of  the  declaration  :  though  in  language,  they 
are  confined  to  one  particular  allegation  in  it,  as,  by  saying  that  the  defendant  did  not  make 
the  promise,  or  that  he  is  not  guilty  of  the  breach  of  promise  alleged  in  the  declaration. 

General  pleas  in  bar  deny  or  take  issue  either  upon  the  whole  or  part  of  the  declaration, 
or  contain  some  new  matter  which  is  relied  upon  by  the  defendant  in  his  defence.  Issues 
are  divided  into  general,  special,  and  common.  General  issues  directly  deny  the  whole 
declaration  ;  as  in  personal  actions,  where  the  defendant  pleads  nil  debet,  he  owes  the  plain, 
tiff  nothing,  or  won  culpabilis,  that  he  is  not  guilty  of  the  facts  alleged  in  the  declaration  ; 
or  in  real  actions,  where  the  tenants  pleads  nul  tort,  no  wrong  done,  or  nul  disseisin,  no 
disseisin  committed.  These  pleas,  and  the  like,  are  called  general  issues;  because,  by 
importing  an  absolute  and  general  denial  of  all  the  matters  alleged  in  the  declaration,  they 
at  once  put  them  all  in  issue  ;  an  issue  consisting  of  one  or  several  facts  affirmed  on  one 
side  and  denied  on  the  other;  Bee  3  Blac.  Com.  305.  In  a  writ  of  right,  which  is  intended 
to  be  tried  by  the  grand  assize,  the  general  issue  is  called  the  mise. 

Formerly,  the  general  issue  was  seldom  pleaded,  except  where  the  defendant  meant 
wholly  to  deny  the  charge  alleged  against  him;  for  when  be  meant  to  avoid  or  justify  the 
charge,  it  was  usual  for  him  to  set  forth  the  particular  ground  of  his  defence  in  a  special 
plea,  which  appears  to  have  been  necessary  to  apprize  the  Court  and  the  plaintiff  of  the  par- 
ticular nature  and  circumstances  of  the  defendant's  case,  and  was  originally  intended  to 
keep  the  law  'and  the  fact  distinct.  And  even  now  it  is  an  invariable  rule  that  every  de- 
fence which  cannot  be  specially  pleaded  may  be  given  in  evidence  at  the  trial  upon  the  gen- 
eral issue  :  so  the  defendant  is  in  many  cases  obliged  to  plead  the  particular  circumstances 
of  his  defence  specially,  and  cannot  give  them  in  evidence  on  that  general  plea.  But  the 
science  of  special  pleading  having  been  frequently  perverted  to  the  purpose  of  chicane  and 
delay,  the  Court  have,  in  some  instances,  and  the  legislature  in  others,  permitted  the  gener- 
al issue  to  be  pleaded,  and  special  mutter  to  be  given  in  evidence  under  it  at  the  trial,  which 
at  once  includes  the  facts,  the  equity,  and  the  law  of  the  case.  And,  though  it  should  seem 
that  much  confusion  and  uncertainty  would  follow  from  so  great  a  relaxation  of  the  strict- 
ness anciently  observed,  yet  it  is  said  that  experience  has  shown  it  to  be  otherwise ;  3  Bia. 
Com.  306.  It  is  a  general  rule  in  pleading  that  no  man  should  be  allowed  to  plead  special- 
ly such  facts  as  amount  to  a  total  denial  of  the  charge  made  against  him,  and  may  be  gi- 
ven in  evidence  on  the  general  issue,  which,  in  such  cases,  he  must  therefore  plead.  But 
in  many  instances,  where  the  defence  consists  of  matter  of  law,  the  defendant  may  plead  it 
specially,  or  give  it  in  evidence  under  the  general  issue  ;  Tidd.  591.  599.  The  defendant 
was  always  at  liberty  to  deny  or  take  issue  on  any  one  mnterial  point  in.  the  platntifPs  dec- 
laration, instead  of  pleading  the  general  issue  to  the  whole  of  it;  and  in  such  case  the  jury 
had  only  to  consider  the  particular  point  on  which  issue  was  taken,  so  that  if  they  give  a 
corrupt  verdict,  they  might  be  more  easily  attainted,  which  was  not  readily  done  on  a  gen- 
eral issue  where  the  matter  to  be  inquired  into  was  complicated  ;  Gilb.  C.  P.  €1.  And,  as 
the  defendant  was  at  liberty  to  deny  the  whole,  it  was  but  reasonable  that  he  should  be  at 
liberty  to  take  issue  upon  any  one  substantial  part  of  the  declaration,  and  rest  the  weight  of 
his  cause  upon  it,  as  it  would  equally  put  an  end  to  the  litigation.  When  this  is  done,  the 
defendant  may  be  said  to  take  a  special  or  particular  issue,  in  contradistinction  to  a  general 
issue,  which  denies  and  puts  in  issue  the  whole  of  the  declaration;  Com.  Dig.  tit.  Pleader, 
R.  1.2.  In  the  action  of  covenant,  it  is  said  there  is,  properly  speaking,  no  general  issue 
or  plea  which  puts  the  plaintiff  on  proof  of  the  whole  of  his  declaration.  Tidd.  593;  for,  al- 
though the  defendant  may  plead  nan  est  factum,  viz.  that  the  instrument  declared  on  is  not 
his  deed,  as  he  may  also  in  an'action  of  debt  on  a  specialty,  yet  that  plea  only  puts  the  deed  in 
issue,  and  not  the  breach  of  covenant,  8  T.  R.  282;  and  is,  therefore,  more  properly  called 
a  1'oiiumu".  i>Mie  ;  II  j'«-'«  Ai:. i!>  !-:.-  of  the  L»v.,  -H. 

In  the  ancient  course  of  pleading,  there  appears  to  have  been  three  descriptions  of  pleas 
in  bar  ;  first,  the  general  issue  ;  secondly,  a  denial  of  a  particular  allegation  in  the  declara- 
tion ;  and  thirdly,  a  special  plea  of  new  matter  not  apparent  on  the  face  of  the  declaration. 
General  issues,  it  is  said,  were  framed  in  words  calculated  to  deny  the  whole  of  the  facta 
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2.     Of  the  general  issue  in  particular  actions.  [  392  ] 

(a)  In  assumpsit.* 
1.   Brbnxan  v.  Eoan.  M.  T.   1811.  C.  P.  4  Taunt.  166. 
Per  Lord  Mansfield,  C.  J.     It  is  an  extraordinary  thing,  that  nil  debet  ex-Th«  plea  of 
presses  the  sense  of  the  general  issue  in  assumpsit  much  better  than  non  as-gen*n* }Bm 
sumpsit;  for,  upon  *on  assumpsit,  may  be  given  in  evidence  a  release,  of  "^393*1 

alleged  ia  the  declaration ;  Gilb.  C.  P.  57.  63,  64 ;  and  are  proper,  and  in  general  necessary, 
when  the  defence  merely  denies  the  plaintiffs  allegation,  and  refers  the  matter  in  dispura  to 
the  jury,  who  are  the  proper  judges,  whether  or  not  the  fact  complained  of  was  commi.ted ; 
Gilb.  C.  P.  690.     In  assumpsit,  almost  every  matter  may  be  given  in  evidence  on  the  gener- 
al issue  non  assumpsit,  on  the  ground,  it  is  said,  that  as  the  action  is  founded  on  the  con. 
tract,  and  the  injury  is  the  non-performance  of  it,  evidence  which  disaffirms  the_  obligation 
of  the  contract  at  the  time  when  the  action  was  commenced  goes  to  the  gist  of  "the  action  ; 
Gilb.  C.  P.  65;  Salk.  279  ;  9Stra.  733 ;  1  B.  &  B.  481 ;  4  Taunt.  165.    In  debt  on  simple 
contract  also,  under  the  plea  of  nil  debet,  the  defendant  was  at  liberty  to  prove  most  matters 
which  evinced  that  there  was  no  existing  debt ;  Gilb.  C.  P.  58 ;  but  in  debt  or  covenant 
founded  on  a  deed,  on  account  of  the  solemnity  of  the  instrument  under  seal,  Plowd.  308, 
and  which  in  general  must  be  dissolved  to  ligamine  qua  ligatur,  the  plea  on  non  est  factum 
merely  put  in  issue  the  existence  of  the  deed,  and  the  defendant  was  at  liberty  to  plead  nil 
debet,  unless  where  the  deed  was  a  mere  inducement  to  the  action,  and  the  debt  accrued  by 
subsequent  enjoyment,  &c. ;  Gilb.  C.  P.  57,  58. 61,  62.    In  case  of  trover,  under  the  gener- 
al issue  "not  guilty  of  the  premises,**  almost  any  matter  of  defence  might  be  given  in  evi. 
dence,  though  any  plea  admitting  the  plaintiffs  property,  and  the  act  committed,  but  justi- 
fying it,  might  be  pleaded ;  Gilb.  C,  P.  64,  65.    In  replevin,  the  general  issue  non  cepit  mo-  ^ 
do  et  forma  merely  puts  in  issue  the  act  complained  of  as  stated  in  the  declaration.    In  tres.  * 
pass,  whether  to  the  person,  personal  property,  or  real  property,  the  general  issue  is  not  guil- 
ty ;  Gilb.  C.  P.  57    In  injuries  to  the  absolute  rights  of  persons,  this  only  puts  in  issue  the 
act  complained  of;  but  in  injuries  to  the  relative  rights,  and  to  personal  and  real  property,  it 
puts  in  issue  the  existence  of  the  right  as  well  as  the  commission  of  the  act  complained  of, 
though  in  the  two  latter  coses  possession- will  be  sufficient  against  the  defendant,  unless  he 
can  show  a  better  title. 

*  In  assumpsit,  the  general  issue  is  non  assumpsit,  and  on  this  issue  every  thing  may  be 
given  in  evidence  which  disaffirms  the  contract,  for  that  goes  to  the  gist  of  the  action,  since, 
if  there  be  no  contract  to  be  performed  at  the  time  of  the  commencement  of  the  action,  there 
can  be  no  trespass  in  the  non-performance  of  it ;  and,  therefore,  this  issue  not  merely  puts 
the  plaintiff  on  proof  of  the  contract  laid,  and  lets  in  evidence  of  any  matter  in  avoidance  of 
it,  but  also,  in  general,  any  matter  in  performance,  excuse  of  performance,  or  discharge ; 
thus,  a  release  goes  to  the  gist  of  the  action,  for  it  shows  there  was  no  contract  to  be  per- 
formed at  the  time  the  action  was  commenced ;  and,  if  so,  it  equally  negatives  any  trespass 
in  the  non-performance  of  it,  as  if  the  contract  were  originally  void  or  voiduble,  by  the  com. 
moo  or  statute  law,  or  it  was  performed,  or  there  was  an  excuse  for  its  nonperformance. 
It  has  been  said,  that  the  gist  of  the  action  is  the  fraud  or  deceit  on  the  plaintiff  in  the  de. 
fendanfa  not  performing  his  promise  ;  in  consequence  of  the  plaintiffs  reliance  on  which,  he 
is  damnified ;  and  there  can  be  no  delusion  or  fraud  to  the  plaintiff,  at  the  time  of  this  action 
brought,  in  not  performing  that  which,  in  contemplation  of  law,  did  not  exist,  nor  could  he 
rely  on  that  which  had  no  being ;  so  that  if  there  was  not,  in  contemplation  of  law,  a  con. 
tract  which  remained  to  be  performed  at  the  time  of  the  commencement  of  the  action,  and 
the  non-performance  of  which  was,  in  law,  a  trespass  or  injury  to  the  plaintiff,  any  matters 
in  proof  of  that  need  not  be  pleaded  specially,  but  may  be  given  in  evidence  on  the  general 
issue ;  Gilb.  C.  P.  63,  &c. 

Anciently,  if  there  was  matter  of  law,  though  it  amounted  to  a  denial  of  the  declaration, 
yet  it  might  be  stated  to  the  Court,  with  a  conclusion  to  the  country.  When  the  proceed. 
ings  were  ore  tonus  it  was  thought  proper  to  state  such  matters  to  the  Court  at  first, 
which  saved  the  time  and  expense  of  a  trial ;  and  they  were  accordingly  found  special. 
ly  by  the  jury,  and  returned  back  to  the  court.  Wherefore  in  assumpsit  the  defendant  was 
allowed  to  plead  specially  his  infancy  or  a  release,  because  they  negatived  the  plaintiffs  dec. 
laration ;  they  were  matters  of  law,  and,  therefore,  proper  to  be  referred  to  the  Court  in  the 
first  instance.  But  all  matters  of  law  which  did  not  go  to  the  gist  of  the  action,  but  to  the 
discharge  of  it,  even  in  these  new-formed  actions,  must  formerly  have  been  pleaded,  as  the 
statute  of  limitations,  or  the  payment  of  a  lesser  sum  before  the  time,  that  not  being  a  per. 
formanee  which  destroys  the  legal  existence  of  the  promise,  but  a  collafteral  agreement 
which  supplies  the  performance  of  it ;  Gilb.  C.  P.  65,  66.  It  will  be  seen  hereafter,  {post 
897.  n.  and  ants,  tit.  Limitations,  stat.  of,)  that  it  yet  continues  to  be  considered  necessary 
to  plead  the  statute  of  limitations  specially  in  assumpsit;  but,  although  it  was  a  long  while 
before  the  courts  of  law  admitted  other  matters  in  discharge  of  the  action  to  be  given  in  evi. 
dence  under  the  general  issue,  they  at  length  came  to  this  conclusion,  and  it  is  now  the  uni- 
versal and  established  practice;  Tidd,  588.  n.  And  although  a  man  was  formerly  obliged 
to  show  all  matters  to  the  Court  that  affirmed  the  contract,  but  went  to  discharge  it,  yet, 
where  any  thing  went  in  denial  of  the  contract,  that  might,  and  must,  in  general,  have  been 
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swmpstt  m    payment,  or  any  thing  which  shows  that  there  was  no  cause  of  action  at  the 

proper,        ^q,^  0f  tDe  action  brought,  although  the  form  of  the  issue  is,  that  the  defend- 

plaintiff  at   ant  did  not  undertake,  whereas  the  truth  may  be,  that  he  has  undertaken  and 

the  time  of  has  performed. 

the  com-  See  Peake,  N.  P.    15?. 

mencement  of  the  suit  had  not  a  good  cause  of  action,  or  where  nothing  is  due ; 

given  in  evidence  to  the  jury,  who  were  the  proper  judges  of  the  fact,  under  the  general  is- 
sue ;  Giib.  C.  P.  63. 

In  an  action  of  assumpsit,  not  guilty  is  an  improper  plea,  and  if  it  be  pleaded,  the  plain- 
tiff may  demur;  yet,  if  there  be  a  deceit  alleged,  and  issue  be  joined  thereon,  it  is  aided  by 
the  stat.  32  H.  8.  c.  30.  which  aids  misjoining  of  issues ;  as  such  a  pica  constitutes  an  is- 
sue, though  an  imperfect  one ;  see  Corbyn  v.  Brown,  Cro.  Elii.  470.  In  the  case  last  cited, 
Wyndham,  J.,  said  that  he  had  many  precedents  of  such  issues  joined  and  tried,  and  judg- 
ment thereupon.  From  precedents  like  those,  perhaps,  Lord  Chief  Baron  Gilbert  was 
induced  to  state  that  the  general  issue  in  assumpsit  was  not  guilty ;  Gilb.  C.  P.  64. 

But,  in  genera!,  not  guilty  in  assumpsit  is  baa  on  demurrer,  or  after  judgment  by  default, 
though  not  after  verdict.  It  has  been  held,  on  a  motion  in  arrest  of  judgment,  that,  if  the 
defendant  plead  not  guilty  in  an  action  upon  the  case,  on  the  assumpsit  or  contract,  not 
guilty  is  a  bad  issue,  and  not  amendable  by  the  statute,  although  in  an  action  on  the  case 
for  the  deceit  or  tort  it  is  a  proper  issue ;  Turner  v.  Turbervill,  Palm.  398.  Indeed,  where 
in  assumpsit  the  defendant  pleaded  not  guilty,  and  issue  was  joined  thereon,  and  a  verdict 
given  that  he  was  guilty,  and  that  be  promised  in  manner  and  form  as  the  plaintiff  had  de- 
clared, on  a  motion  in  arrest  of  judgment,  on  the  ground  that  not  guilty  was  no  issue  in  as- 
sumpsit, and  that  the  finding  of  the  promise  alleged  was  void,  it  not  being  put  in  issue, 
•  it  was  held  by  Wyndham  and  Twisden  (who  were  the  only  judges  in  court)  that  it  was  cu- 
red by  the  verdict.  Wyndham  said,  that  not  guilty  was  a  good  plea  and  issue  in  assumpsit, 
because  it  is  trespass  on  the  case.  Accordingly,  they  gave  judgment  for  the  plaintiff; 
Ebrington  v.  Doshem,  1  Lev.  142.  But  in  a  subsequent  case,  where  to  not  guilty  in  assump- 
sit the  plaintirTdamurred,  the  Court  held  that,  although  it  would  be  good  after  verdict,  yet 
it  was  bad  on  demurrer,  and  the  plaintiff  had  judgment ;  Marsham  v.  Gibbs,  2  Stra.  1032. 
By  another  report  of  the  case,  Lord  Hardwicke  appears  to  have  been  clearly  of  this  opinion, 
saying,  there  were  twenty  cases  where  it  had  been  held  that  not  guilty  was  bad  on  demur- 
rer in  assumpsit,  though  it  is  cured  by  a  verdict ;  the  point  of  the  action  being  the  debt,  see 
Ca.  Temp.  Hard.  174. 

It  is  observed,  however,  that  this  reason  is  peculiarly  applicable  to  indebitatus  assumpsit, 
where  the  law  implies  the  promise  in  respect  of  the  debt,  and  it  does  not  seem  to  influence 
actions  of  assumpsit  on  collateral  promises  where  no  debt  is  stated.  In  an  action  against 
a  carrier  upon  the  custom  of  the  realm,  it  seems- that  the  defendant  may  plead  mm  assump- 
sit or  not  guilty.  Indeed,  where  the  plaintiff  declared  in  an  action  of  that  nature,  and  the 
defendant  pleaded  non  assumpsit,  after  verdict  for  the  plaintiff,  it  was  moved  in  arrest  of 
judgment,  that  the  action  being  founded  on  the  tort  in  not  delivering  the  goods,  the  defend- 
ant should  have  pleaded  not  guilty ;  but  the  Court  held  the  plea  of  Ron  assumpsit  to  be  well 
enough,  the  undertaking  to  carry  being  the  gist  of  the  action ;  observing,  however,  that  in 
some  cases  of  assumpsit  you  may  plead  not  guilty,  as  was  done  in  the  celebrated  case  on 
bailments,  as  appears  by  the  record  in  that  case;  Coggs  v.  Barnard,  Salk.  26,  733 ;  Ld. 
Raym.  909.  S.  C.  So,  in  the  case  of  a  tort  founded  on  an  agreement,  non  assumpsit  will  be 
sufficient,  because  it  tries  the  merits  as  much  as  the  plea  of  not  guilty ;  Robinson  v.  Green,  1 
Stra.  574.  But  it  seems  to  have  been  taken  for  granted  that  in  such  cases  either  plea  would 
he  proper. 

The  defendant  cannot  plead  that  he  made  another  promise  than  that  stated,  with  a  tra- 
verse of  the  promise  in  the  declaration,  Com.  Dig.  tit.  Pleader,  2  6.  1 ;  such  a  plea  having 
been  holden  bad  on  demurrer,  because  it  amounts  only  to  the  general  issue  of  non  assump- 
sit. 

It  has  been,  said,  that  a  plea  of  non  assumpsit  infra  sex  annos  would  render  it  unnecessary 
to  plead  the  general  issue  of  non  assumpsit,  and  that  the  former  plea  alone  would  answer  all 
the  purposes  of  the  latter ;  but  this  is  a  mistake,  for  under  the  former  plea,  the  defendant 
cannot  give  in  evidence  such  matters  as  he  may  on  the  latter,  as  conventions  or  the  like ; 
Jackson  v.  Warwick,  Barnes,  361. 

Though  there  be  several  promises  mentioned  in  the  declaration,  the  defendant  need  not 
traverse  each  of  them  separately,  but  may  plead  non  assumpsit  to  the  whole  generally,  which 
will  extend  to  the  several  promises  mentioned  in  the  declaration  ;  Heath  v.  Dauntley,  Cro. 
Jac.  544;  1  Sid.  333.  S.  P.  Nor  can  it  be  objected  that  the  verdict  is  bad,  because  it  finds 
generally  that  the  defendant  did  undertake  as  the  plaintiff  has  declared  ;  Taylor  v.  Wills, 
Cro.  Car.  219.  The  general  issne  should  of  course,  in  all  cases,  deny  the  promise  to  have 
been  made  by  the  party  stated  to  have  made  it,  though  the  action  be  brought  by  another.  la 
an  action  of  assumpsit  against  executors  on  the  promise  of  their  testator,  the  defendant  should 
plead  that  the  testator  did  not  undertake  ;  but  if  a  defendant,  in  such  a  case,  in  his  plea  say 
"and  the  said  J.  S.  comes,  &c.,  and  says  that  he  had  not  undertaken"  after  verdict,  it  shall 
be  intended  that  the  plea  alluded  to  the  promise  of  the  testator,  Browning  v.  Lett,  1  Sid.  5192; 
as  where  in  an  action  against  an  executor  on  a  bond  of  his  testator,  the  defendant  pleaded 
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ft.  Hawmy  t.  Piaoock.  H.  T.  1811.   N.  P.  2  Campb.  658.     Nullxr  v.    [  394  J 

Ark.  M.  T.   1800.  3  Esp.  234. 
Per  Lord  EUenborough,  C.  J.     It   has   been   considered  that  releases  As  a  re- 
must  be  pleaded  specially  in  trover ;  but  in  assumpsit  the  defendant  may  en-  lea**»* 
title  himself  to  a  verdict  upon  non  assumpsit,  by  giving  in  evidence  any  thing 
to  show  that  the  plaintiff  had  no  cause  of  action. 

3.  Bkbnnan  v.  Eoan.  M.  T.   1811.  O.  P.  4  Taunt.  165.  [  396  J 

Mansfield,  C.  J.     Payment  may  be  given  as  evidence  under  the  plea  of  non  Or  pay. 
assumpsit.  m«m  5 

4.  Pakamore  v.  Johnson.  E.  T.  1699.  K.  B.   1   Ld.  Raym.  566;  S.  C.  12 
Mod.  376.     Hdxham  v.  Smith.  H.  T.  1809.  N.  P.  2  Campb.  19. 

In  indebitatus  assumpsit  brought  against  the  defendant,  he  pleaded  an  ac- Or  accord 
cord  for  20/.,  with  satisfaction  made  &c.  ;  to  which  plea  the  plaintiff  demur-  and  satis- 
red  specially,  and  assigned  for  cause,  that  the  plea  amounted  to  the  general  rmctl0a  > 
issue.     And  it  was  argued  for  the  plaintiff  that  this  matter  might  have  been  gi- 
ven in  evidence  upon  the  general  issue  pleaded.     But, 

Per  Holt,  C.  J.  A  man  may  plead  matter  which  might  be  given  in  evi- 
dence upon  the  general  issue  pleaded,  if  he  admit  a  cause  of  action  in  the 
plaintiff,  and  avoids  it  by  matter  ex  po  t  facto,  because  such  a  plea  gives  col- 
our to  the  plaintiff,  as  Leyfield's  case,  10  Co.  88.  is.  And,  as  in  debt  for 
rent,  a  man  may  plead  a  release,  or  may  give  it  in  evidence  upon  nil  debet 
pleaded. 

6.  May  v.   Kino.  T.   T.   1700.  K.  B.   12  Mod.  638.  S.  P.     Edwards  f. 

Werks.  T.  T.   1676.  1  Id.  262. 

To  an  indebitatus  assumpsit  for  40/.   for  work  and  labour.     Plea,  that  or  die- 
there    were  mutual   dealings  between    the  plaintiff  and  the  defendant;  that  charge  be. 
tfiey  accounted  together,  and  that  thereupon  the  defendant  was  found  in  ar-  fore  breach, 

rear  only  5*.  excVsefor 

The  Court  held  it  bad  ;  for  it  amounts  to  the  general  issue,  and  may  he  non.^. 
given  in  evidence  thereon.  fonnance; 

6.  Lkolisr  v.  Champantb.  M.  T.  1720.  K.  B.  2  Stra.  820.  [  396  ] 

The  plaintiff  brought  an  action  against  the  defendant.     Plea,  the  general  qt  that  ^ 
issue.     It  appeared  on  the  evidence,  that  the  plaintiff  had  a  partner  in  the  contract 
wines  in  question,  who  was  no  party  to  the  action  ;  and  the  Chief  Justice  held,  was  diffe- 
that  if  it  was  an  assumpsit  it  might  be  taken  advantage  of  at  the  trial,  for  **&  ^"j 
it  would  not  be  the  same  contract,  but  it  ought  to  be  pleaded  in  abatement  "n^^tTft* 
the  case  of  a  tort.  was  made 

with  the  plaintrJf  and  other  persons  not  named  in  the  action ; 

7.     VVilspord  v.  Wood.  T.  T.  1694.  K-  B.  1  Esp.  182. 
Action  for  goods  sold  and  delivered.     Plea,  the  general  issue.     The  deli- Or  with  one 
very  of  the  goods  was  in  April,    1792.     It  appeared  in  evidence,  that  in  the  of  the  plain- 
beginning  o(  the  year  1792,  the  plaintiff  W.  had  carried  on  business  with  one tiffs alon*»t 
partner,  but  in  August  1792  a  person  of  the  name  of  C.  had  been  also  admit- 
ted as  a  partner,  but  by  agreement  under  the  articles  of  co-partnership,  he 
was,  as  to  profit  and  loss,  to  be  deemed  a  partner  from  the  1st  of  January 
preceding  ;  and  he,  together  with  W.  and  the  other  partner,  joined  in  the  per- 
aent  action,  and   were  the  plaintiffs  on  the  record.     The  counsel  for  the  de- 

that  it  was  not  his  deed,  and  yet  judgment  was  given  for  the  plaintiff;  Baker's  ease,  Let. 
125b  But  it  seems  clearly  that  neither  of  the  above  pleas  would  be  bad  upon  demur- 
rer. 

If  there  be  but  one  entire  assumpsit  alleged  in  the  declaration,  the  defendant  cannot  plead 
performance  or  any  special  answer  to  part  of  it ;  and,  as  to  the  rest,  non  assumpsit.  Such 
a  plea  in  that  case  is  bad  npon  demurrer ;  and  even  after  judgment,  the  Court  will  awaad  a 
repleader. 

*  Or  performance ;  Bull.  N.  P.  152. 

t  One  may  disaffirm  the  contract  by  showing  that  the  plaintiff  who  sues  as  a  feme  sole 
was  married  at  the  time  of  the  contract ;  or  that  the  defendant  who  is  sued  as  a  ferns  sols 
was  then  married ;  or  that  the  defendant  who  is  sued  as  a  married  woman  was  at  the  time  of 
the  delivery  of  the  goods  married  to  another  man,  her  first  husband*  who  is  still  alive ;  see 
Crowley  v.  Robertson  and  Wife,  3  Campb.  138. 
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Or  may 

show  the 


fcndant  insisted,  that  upon  this  evidence  the  plaiutifls  should  be  nonsuited*  as 
the  contract  proved  was  different  from  that  declared  on. 

Per  Lord  Kent/on.  ']  be  plaintiffs  must  be  nonsuited.  At  the  time  the  goods 
were  furnished  C.  was  not  a  partner  ;  the  agreement  that  he  should  be  held  to 
be  a  partner  from  the  1st  of  January  preceding,  only  respected  the  parties 
themselves,  not  third  persons  ;  nor  could  they  by  such  agreement,  give  a  right 
of  action  which  did  not  subsist  at  the  time  of  the  contract  made,  in  April 
1792,  C.  not  being  a  partner,  there  was  no  contract  with  him,  and  he  was  there* 
fore  improperly  joind  to  the  action. 

8.     BtRXAttD  v.  Savl.  H.  T.  1721.  K.  B.  1  Stra.  498  ;  S.  C.  Cited  Bui. 

N.  P.  162. 
On  motion  for  leave  to  plead  double,  the  Court  decalred,  that  on  non  as- 
sumpsit the  defendant  might  give  in  evidence  an  usurious  contract,  because 
contract  to  that  makes  it  a  void  promise  ;  but  in  the  case  of  specialty  it  roust  be  pleaded, 
be  void,  on  ^n(j  QQ  t^e  tf-aj  tne  defenc|ant  was  admitted  to  give  that  evidence  upon  the 
of  usury      general  issue,  and  the  plaintiff  was  nonsuited. 

9,  Hossey  v.  Jacob.  T.  T.   1695,  K.  B.  1  Ld.  Raym,  89. 
Or  gaming,      H.  brought  assumpsit  against  the  defendant  J.  upon  his  acceptance  of  a 
or  other  il-  bill  of  exchange,  drawn  upon  him  by  Lord   C,  according  to  the  custom  of 
legal  trans-  merchants.     The  defendant  J.  pleaded,  that  Lord   C,  played  at  hazard  with 

*TiW7  1    *ne  plaintiff  H-»  ant^  l°st  to  hi"0'  at  one  aiK*  tne  same  time,  1602.,  and  that  for 
*•  -"    payment  and  security  of  the  said  sum  of  1502.  lost  to  the  plaintiff,  he  drew 

this  bill  of  exchange  upon  the  defendant,  payable  to  the  plaintiff,  which  the 
defendant  accepted,  and  then  he  pleads  the  statute  of  gaming  of  J 6  Car.  2.  c. 
7.  by  which  this  bill  of  exchange,  being  given  for  security  of  the  said  sum 
gained  at  play,  became  void  ;  and  the  plaintiff  demurs. 

Per  Cur.  In  debt  upon  a  bond  made  by  a  feme  coverte  while  she  was 
coverte  dc  baron,  the  defendant  may  plead  the  special  matter,  or  non  est  factum, 
and  give  it  in  evidence.  So,  in  that  case  the  defendant  might  have  pleaded  the 
general  issue,  and  have  given  this  matter  in  evidence ;  or  he  might  do  as  be 
has  done,  viz.  plead  it  specially  ;  and  therefore  judgment  was  given  by  the 
whole  Court  for  the  defendant. 

10.  Darby  v.  Boucher.  M.  T.  1692.  C.  P.  1  Salk.  279  ;  S.  C.  Cited  Bui. 
N.  P.  152.  Howlbtt  v.  Haswkll.  1812.  N.  P.  4  Campb.  1 18 
Or  that  the  In  an  assumpsit  for  money  lent,  and  likewise  for  money  laid  out  to  the 
defendant  use  of  the  defendant's  wife  dum  sola.  Upon  non  assumpsit  pleaded,  upon 
7a8  **  hi  tr'a*  De*°re  Treby,  C.  J.,  the  defendant  offered  to  give  in  evidence  the  infancy 
time  of  ma-°^  tne  fa116  at  tne  **me  °^  tne  promise,  which  the  Chief  Justice  doubting  of, 
king  the  it  was  referred  by  consent  to  him  as  a  case,  who  consulted  with  the  rest  of  the 
judges,  and  there  being  ten  of  the  judges  then  present,  they  all  agreed  that, 
upon  the  general  issue  such  evidence  might  be  admitted. 

11.  Pitt  v.  Smith.  T.  T.  1811.  N.  P.  3  Campb.  33. 
The  declaration  stated,  that  a  certain  agreement  was  entered  into  between 
the  .plaintiff  as  an  agent,  and  the  defendant,  for  the  sale  of  an  estate,  and 
that  the  defendant  afterwards  published  a  libel  concerning  the  plaintiff,  al- 
leging that  he  bad  induced  the  defendant  to  execute  this  agreement  when  in-e. 
state  of  intoxication.     Plea,  the  general  issue. 

*  But  the  defendant  cannot,  under  the  plea  of  mm  atmmp&it,  show  any  matter  that  would 
not  go  to  the  gist  of  the  action,  hut  merely  to  discharge  it,  as  the  statute  of  limitations,  see 
Bull.  N.  P.  151 ;  and  though  it  should  appear  on  the  face  of  the  declaration,  that  the  cause  of 
action  did  not  arise  within  six  years  of  the  commencement  of  the  action,  yet  the  defendant 
can  only  take  advantage  of  this  by  pleading  the  statute.  Nor  will  the  defendant  be  allowed 
to  prove  under  the  general  issue,  that  the  contract  was  not  with  himself  alone  as  stated  in 
the  declaration,  but  jointly  with  other  persons  still  living,  see  Rice  v.  Shute,  5  Burn.  2611 ; 
Nebatt  v.  Smith,  2  Blac.  Rep.  946 ;  Cowp.  832 ;  for  proof  that  another  contracted  is  not 
evidence  that  the  defendant  himself  did  not  contract ;  such  an  objection  can  only  avail  when 
the  fact  is  pleaded  in  abatement ;  and  although  it  should  appear  on  the  evidence  produced 
on  the  part  of  the  plaintiff,  that  other  persons  are  liable  as  joint  contractors  with  the  defend, 
ant,  that  is  no  variance,  and  the  plaintiff  will  be  entitled  to  recover ;  see  German  v.  Fred- 
•rick,  and  Evans  v.  Lewis,  1  Saund.  291.  e.  d.  in  note* 


promise; 


Or  intoxi- 
cated.* 
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Lard  EUenborough.  You  have  alleged  that  there  was  an  agreement  be- 
tween the  parties,  and  this  allegation  you  niust  prove,  as  put  in  issue  by 
the  plea  of  not  guilty.  Bus  there  was  no  agreement  between  the  parties  if  [  398  ] 
the  defendant  was  intoxicated  in  the  manner  supposed  when  he  signed  this 
paper.  He  had  not  an  agreeing  mind.  Intoxication  is  good  evidence  upon 
a  plea  of  nan  est  factum  to  a  deed  ;  or  nan  concessit  to  a  grant ;  or  nan  as- 
sumpsit to  a  promise* 

3.  Of  a  special  plea  amounting  to  the.  general  issue.  * 
4.  Of  a  general  traverse  or  denial  of  a  particular  fact,  t 

5.  Of  a  special  traverse.  J 

•  It  is  a  general  rule,  that  a  plea  which  amounts  to  the  general  issue  is  bad  ;  for  in  such 
a  case  the  general  issue  should  be  pleaded  ;  Co.  Lit.  303.  b. ;  3  Mod.  166 ;  4  H.  b.  19.  a. ; 
ma,  in  trespass  by  a  commoner,  if  the  defendant  plead  that,  being  lord,  he  dug  in  the  common 
for  coals,  and  left  sufficient  common  ;  the  plea  is  bad,  for  it  amounts  merely  to  not  guilty ; 
R.  1  Sid.  106.  (So,  in  trespass,  nondepaseet  turbos  \b  no  plea,  for  it  amounts  merely  to  not 
guilty  ;  33  H.  b.  37.)  So,  in  assumpsit  if  the  defendant  plead  a  bond  given  for  a  debt,  and 
traverse  that  he  was  indebted  aliter  et  alio  modo,  R.  Cro.  El.  301 ;  sernb.  5  Mod.  314 ;  or 
plead  another  promise,  and  traverse  the  assumpsit  modo  et  forma  R.  3  Rol.  350,  it  is  bad, 
for  the  same  reason  ;  so,  in  assumpsit,  a  plea  '/uod  tpseperformavit  omnia  ex  parte  sua  per- 
formand,  was  hold  en  to  amount  to  the  genera]  issue ;  1  Salk.  394  ;  3  Ld.  Raym.  968.  So,  in 
trespass  for  goods  taken,  property  in  A.  who  gave  them  jo  the  defendant,  amounts  to  the  gen* 
end  issue,  5  Mod.  353 ;  see  1  Vent.  349 ;  3  Lev.  93  ;  Cro.  El.  339  ;  or  property,  in  A.,  and  an 
impounding  by  the  plaintiff,  upon  which  the  defendant  by  replevin  took  them  ;  semb.  5  Mod. 
353  ;  R.  1  Salk.  394.  So,  in  trespass  quare  clausum  /regit,  if  the  defendant'  justify  by  a 
demise  to  him  by  the  plaintiff  at  will  for  years,  &c.  it  is  bad,  Style,  355 :  5  Mod.  353  ;  and 
the  same  if  he  justify. 

W  here  a  special  plea  amounts  to  the  general  issue,  it  is  a  defect  in  form  merely,  1  Ro.  Rep. 
113, 113;  1  Show.  76. 133  ;  see  Cro.  El.  871 ;  3  Ro.  Rep.  350  ;  and  can  be  taken  advantage  of 
upon  special  demurrer  only  ;  Cro.  Car.  157 ;  10  Co.  95.  In  Nichols  v.  Jenning,  C.  13 ;  E. 
39  ;  C.  3  ;  Bac.  Abr.  Plea,  G.  3  ;  however,  the  Court  said,  that  it  was  entirely  in  their  dis- 
cretion, where  this  {pult  is  assigned  as  cause  of  demurrer  to  give  the  plaintiff  judgment,  or 
to  allow  the  plea  to  stand  ;  and  it  is  said  in  Comyn's  Digest,  that  it  is  better  in  such  a  case 
not  to  demur,  but  to  pray  the  opinion  of  the  Court ;  Com.  Dig.  Pleader,  E.  14,  cites  1  Leon. 
178  ;  that  is,  to  move  the  Court  to  set  aside  the  plea. 

t  As  to  this  species  of  traverse  it  is  a  denial  in  terms,  or  in  substance,  of  a  part  of  a  count, 
the  other  parts  being  denied  or  confessed  and  avoided  by  other  pleas.  As  for  instance  in 
covenant,  a  denial  of  one  of  the  breaches  assigned  ;  so,  in  covenant  by  an  assignee  of  a 
reversion  or  term,  not  only  the  breaches  may  be  traversed  thus,  but  also  each  branch  of  the 
derivative  title  set  forth  in  the  declaration  ;  see  Com.  Dig.  Pleader,  R.  3. 

tlf  the  plaintiff  in  his  declaration  set  forth  a  title  to  the  lands  in  dispute,  and  the  defendant 
also  claim  by  title,  it  is  clear  that  if  the  defendant  merely  set  out  his  title  in  his  plea,  no  is- 
sue could  possibly  arise  therefrom,  however  inconsistent  it  might  be  with  the  title  of  the 
plaintiff,  but  the  defendant  in  such  a  case  may  state  his  title  in  his  plea,  as  inducement,  and 
conclude  with  a  traverse  of  some  single  material  point  of  the  title  alleged  in  the  declare, 
tion;  see  Hob.  103,  104  ;  Lutw.  381.  As  if  a  man  make  title  by  feoffment,  and  the  other 
plead  a  prior  feoffment,  he  should  traverse  the  feoffment  first  pleaded.  So  if  the  defendant 
avow  for  rent  granted  by  A.,  who  was  seised  in  fee,  and  the  plaintiff  says  that  A.  was  seised 
in  tail  and  died  and  the  land  descended  to  him,  he  must  traverse  the  seisin  in  fee ;  semb.  Dy. 
313.  b.  ;so,  if  plaintiff  allege  a  gift  in  tail  of  J.S.,  it  is  no  plea  for  the  defendant  to  make  title 
for  a  feoffment  in  fee  from  the  said  J.  S.,  without  traversing  the  gift  in  tail ;  3  H.  b.  15  ; 
Rect.  PI.  348.  So,  where  the  plaintiff  declares  that  A.  being  seised  made  a  lease  to  him, 
and  the  defendant  plead  that  B.  was  seised,  and  mode  a  lease  to  him,  &c.,  the  plea  must 
traverse  the  seisin  of  A.,  otherwise  the  seisin  of  B.  shall  be  intended  by  disseisin,  1  Sid. 
337.  So,  if  plaintiff  count  of  an  estate  to  him  and  his  heirs  male,  and  the  defendant  plead 
one  to  him  and  his  heirs  female,  he  must  traverse  the  estate  alleged  by  the  plaintiff;  Yeiv.  141. 
So,  where  the  defendant  alleges  a  different  title  in  the  plain  tiff  from  that  which  is  stated  in  the 
declaration,  he  must  traverse  the  latter.  Thus,  in  debt  for  rent,  upon  a  lease  often  acres,  if  the 
defendant  say  that  the  lease  was  for  ten  acres,  and  also  a  rectory,  <kc.  he  must  traverse  the 
lease  of  ten  acres  only  ;  1  Leon.  44 ;  35  H.  6.  38,  39.  So,  in  debt  for  rent,  where  the  plain, 
tiff  declare^  upon  a  lease  of  twenty  acres,  and  the  defendant  pleaded  a  lease  of  twenty  acres, 
and  of  twelve  acres  more  ;  it  was  holden  that  he  should  traverse  the  demise  of  twenty  acres 
only  ;  33  H.  6.  3  b.  So,  if  the  plaintiff  declare  on  a  demise  of  two  chambers,  and  the  de- 
fendant plead  a  demise  of  two  chambers  and  another  room,  and  entry  therein,  he  must  tra- 
verse the  demise  of  the  two  chambers  only  ;  but  Saunders  thought  that  the  traverse-  Would 
be  more  proper  on  the  part  of  the  plaintiff;  1  Saund.  307  ;  T.  Raym.  170  ;  1  Lev.  363  ;  1 
Saund.  309.  m.  8  ;  Dy.  33.  b.  So,  in  all  other  cases,  where  any  material  fact  is  alleged  in 
any  pleading,  which,  if  denied,  will,  upon  issue  joined,  decide  the  ease  one  way  or  other,  if  the 
advene  party  plead  a  matter  inconsistent  with,  and  contrary  to  such  allegation,  he  roast  trav- 
erse it;  1  Saund.  33.  n.  3 ;  Hob.  103;  Vaugh.8;  1  Sid.  301 ;  1  Ld.  Raym.  41;  Yelv.  140. 
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]  399  ]  6.  Of  what  matters  may  be  traversed.* 

\  400  J  7.  Of  the  form  and  qualities  of  a  traverse ,| 

But  where  a  matter  is  expressly  pleaded  in  the  affirmative,  which  is  expressly  denied  by  the 
other  parly,  there  a  traverse  is,  of  course,  unnecessary,  a  sufficient  issue  being  already 
joined ;  36  H.  6.  15 ;  Cro.  Eilz.  755 ;  Lit.  Rep.  13  ;  1  Vent.  101  ;  Bac.  Abr.  Pleas,  lb.  1. 
As  if  in  assize  the  defendant  plead  a  feoffment  by  a  stranger  which  he  avers  to  be^absoiute 
and  without  any  condition,  and  the  plaintiff  reply  that  it  was  on  condition,  a  traverse  is  on- 
necessary ;  2  Ro.  Rep.  35  ;  Hob.  71,  72.  So,  if  ihe  plea  confess  and  avoid  the  matter  of  the 
count,  a  traverse  is  in  general  unnecessary,  6  Co.  24.  b. ;  Cro.  Jac.  221  ;  Yelv.  151  ;  Cro.  El. 
161  ;  2  Lutw.  1570 ;  Carth.  166 ;  Cro.  Car.  384  ;  Hob.  104 ;  1  Saund.  22  n.  2.  207.  c.  n.  5; 
as  where  the  defendant  justifies  as  assignee  of  a  term  for  years  of  A.,  if  the  plaintiff 
claim  by  a  prior  assignment  from  A.  of  the  same  term,  he  need  not  traverse  the  assignment  to 
the  defendant,  having  already  sufficiently  confessed  and  avoided  it ;  for  after  the  assignment  to 
the  plaintiff,  A.  could  not  assign  to  the  defendant ;  R.  Moor,  551 ;  Cro.  Eliz.  650  ;  Owen, 
142 ;  6  Co.  24.  b. ;  R.  Moor,  557 ;  2  Vent.  212. 

*  As  to  the  matter  to  be  traversed,  a  traverse  should  be  "of  some  material  fact,  which  upon 
issue  joined  will  decide  the  matter  one  way  or  other  ;  1  Saund.  22.  m.  2 ;  2  Saund.  5.  28  ;  6 
Co.  24.  a. ;  1  Ro.  Rep.  235;  Carter,  217 ;  Lane,  18 ;  Comb.  321 ;  Vaugh.  3  ;  Show.  P.  C. 
220,  221 ;  Com.  Dig.  Pleader,  R.  S.  And  it  should  be  of  the  most  material  fact  and  the  eC 
feet  of  the  adversary's  pleading  ;  therefore,  in  debt  for  rent  on  a  lease  for  years,  if  the  de- 
fendant plead  a  descent  to  A.  who  was  disseised  by  the  lessor,  but  who  after  the  lease  and 
before  any  rent  due  entered  ;  the  plaintiff  ought  to  traverse  the  disseisin,  and  not  the  descent ; 
R.  Moor,  539.  So,  in  trespass,  if  the  defendant  plead  that  A.  being  seised  made  a  lease  to 
him,  and  the  plaintiff  show  that  after  the  disseisin  of  A.  his  father  was  seised,  and  died  seised, 
and  the  land  descended  to  himself,  he  must  traverse  the  lease ;  R.  Moor,  574 ;  6  Co. 
24. 

The  rule  above  laid  down,  namely,  that  a  traverse  must  be  of  the  most  material'  fact,  must 
however  be  understood,  as  meaning  merely  that  the  fact  traversed  should  be  so  material  and 
essential  a  part  of  the  cause  of  action  or  defence,  that  denying  it  with  success  will  have  the 
effect  of  destroying  the  cause  of  action  or  defence  altogether,  see  11'  Co.  10  ;  Yelv.  200; 
Plowd.  230.  b.  231.  a. ;  Dougl.  154 ;  for  if  the  cause  of  action  do  consist  of  two  or  more  such 
facts,  the  opposite  party  may  traverse  which  of  them  he  pleases  ;  6  Co.  24.  b. ;  1  Wile.  338. 
Thus,  if  the  plaintiff  allege  that  A.,  being  seised  enfeoffed  B.,  who  died  seised,  and  the 
land  descended  to  his  heir,  who  demised  to  him,  and  that  afterwards  A.  ousted  him  and 
disseised  his  lessor,  and  conveyed  to  the  defendant,  the  defendant  may  traverse  either  the 
feoffment,  descent,  or  disseisin,  as  he  pleases ;  Bee  Dy.  366.  a.  — 

If  a  man  allege  a  matter  of  record,  there  should  be  a  formal  traverse  of  it,  for  it  cannot 
be  tried  by  the  country,  as  in  debt  upon  a  recovery  in  an  inferior  court  of  record  if  the  de- 
fendant traverse  the  recovery  it  is  bad ;  R.  per  3  J. ;  1  Lev.  193.  So,  in  scire  facias  against 
bail  in  error,  who  plead  quod  judicium  pendet  indeterminatum,  if  the  plaintiff  traverse  it,  it 
is  bad,  for  it  must  be  determined  by  the  record;  R.  2  Salk.  521.  So,  a  traverse  of  a  thing 
which  is  but  supposal  is  bad ;  as  if  a  tenant  in  mart  d' ancestor  plead  joint  tenancy  with  the 
father  of  the  demandant,  he  need  not  traverse  that  he  was  sole  tenant,  for  this  is  only  sup. 
posed  by  the  writ ;  5  H.  7.  13.  a.  So,  a  matter  not  expressly  alleged  need  not  be  travers- 
ed {  as  if  the  defendant  plead  a  grant  used  to  be  made  of  an  office  to  such  person  or  persons 
as  B.  pleased,  and  the  plaintiff  reply  that  it  used  to  be  granted  to  one  person  only,  he  need 
not  traverse  to  several,  for  it  is  not  expressly  alleged  ;  R.  10.  Co.  59.  a. 

t  Where  the  denial  is  by  a  special  traverse,  the  plea  consists  of  two  parts  \  namely,  the 
inducement  or  title,  and  the  traverse.  The  inducement,  although  not  in  general  traversable 
is  in  this  ease  an  essential  part  of  the  plea,  semb.  Cro.  El.  671 ;  2  Cro.  86 ;  for,  if  it  be  omitted  * 
the  issue  will  be  a  negative  pregnant;  semb.  Hob.  321.  It  must  consist  of  matter  which  is 
not  only  traversable,  2  Leon.  32.  per  Manwood,  but  such  also  as,  if  true,  would  be  sufficient 
to  defeat  the  title  of  the  other  party.  This  inducement  is  not  in  general  traversable,  but  the 
opposite  party  is  bound  to  the  traverse,  and  must  re-assert  the  fact  traversed  ;  and  conclude 
to  the  country;  Hob.  104;  1  Saund.  20.  318;  1  Ld.  Raym.  125;  Vaugh.  62;  Com.  Dig. 
Pleader,  G.  17.  There  are  two  exceptions  however  to  this;  namely,  1st.  That  when  the 
traverse  is  immaterial,  and  not  to  the  substance  and  point  of  the  action,  the  other  party  may 
pass  it  by  and  traverse  the  inducement ,  Hob.  104 ;  Moor,  870 ;  1  Saund.  20 ;  4  T.  R.  440 ; 
per  Buller,  6  Co.  24.  b. ;  2  Lit.  P.  R.  588 ;  Com  Dig.  Pleader,  G.  19,  or  he  may  demur  spe- 
cially for  this  cause ;  Cro.  Jac.  221 ;  Yelv.  151.  2nd.  Where  the  traverse  is  of  the  time  or 
place  stated  in  the  declaration,  the  plaintiff  may  either  traverse  the  inducement  or  join  in  the 
defendant's  traverse,  at  his  election  ;  Cro.  Car.  105 ;  Co.  Lit.  282.  b. ;  Hob.  104 ;  Moor, 
428.350;  1  Ld.  Raym.  121 ;  Com.  Dig.  Pleader,  G.  18. 

One  quality  of  the  traverse  is,  that  it  shall  be  consistent  with  the  inducement,  see  30  H. 
6.  5;  Doct.  PI.  359;  and  the  matter  of  it  such  as,  if  found  against  the  plaintiff,  is  destructive 
of  his  title  altogether,  Vaugh.  3 ;  1  Saund.  21 ;  Show.  P.  C.  220,  221 ;  also  the  traverse  must 
not  be  multifarious  or  double,  but  must  be  of  a  single  point ;  30  H.  6. 5 ;  Doct.  PI.  359 ;  3 
Lev.  40,  41.  The  traverse  also  should  not  be  too  large,  so  as  to  oblige  the  plaintiff  to 
prove  more  than  by  law  he  would  be  obliged  to  do,  in  order  to  support  his  declaration. 
Nor  should  a  traverse  be  too  narrow ;  thus,  in  an  action  for  words,  if  the  defendant  justify 
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(d)  Of  stating  grounds  of  avoidance.  *  ^  401  J 

(e)  Of  stating  grounds  of  discharge.] 
GO  Of  *t<*ting  matters  in  excuse.  J 

(g)  Of  stating  matters  of  justification. § 

u  counsel  at  Westminster,  and  traverse  the  speaking  at  S.  where  it  was  alleged,  at  any  time 
before  or  since,  the  traverse  is  too  narrow,  and  therefore  bad,  for  it  does  not  include  the 
day  on  which  the  speaking  was  alleged. 

If  a  traverse  be  omitted  where  it  is  essentia],  in  order  to  make  a  good  issue,  the  omission  may 
be  taken  advantage  of  by  general  demurrer,  Hob.  233 ;  R.  2  Mod.  60;  but  default  of  traverse, 
when  the  party  has  not  fully  confessed  and  avoided,  is  only  form,  and  aided  upon  a  general 
demurrer,  per  And.  1  Lev.  44 ;  ace.  1  Leon,  80,  81 ;  ace.  Cro.  Car.  324 ;  Dub.  3  Mod.  319  ; 
and  in  either  case  it  is  aided  by  pleading  over  to  the  other  matter;  J.  Jon.  Ill ;  1  Sid.  301* 
On  the  other  hand,  if  a  traverse  be  taken  where  it  should  not,  it  is  only  matter  of  form 
and  advantage  of  it  must  be  taken  by  special  demurrer  only  ;  6  Co.  24.  b. ;  Cro.  Jac.  221 ; 
Yelv.  151 ;  Cro.  Eliz.  161 ;  2  Lutw.  1457.  1558.  1560 ;  Carth  166 ;  Cro  Car.  61 ;  2  Vent.  213. 
So,  a  traverse  of  matter  not  traversable,  Cro.  Eliz.  156.  161;  1  Saund.  268.  311.,  d.  m.  4; 
1  Ld.  Rayro,  238 ;  2  Lutw.  1560 ;  an  immaterial  traverse,  4  <fe  5  Ann.  Co.  16  ;  1  Sound.  14 
n.  2;  21.  n.  1 ;  or  want  of  inducement,  Hob.  316.  321 ;  or  defective  or  irregular  inducement, 
or  where  the  traverse  is  inconsistent  with  the  inducement,  or  where  the  traverse  is  double, 
Fortsec.  379  ;  or  too  large,  cont.  per  3  J. ;  Yelv.  122;  or  too  narrow,  2  Saund.  5;  Carth. 
165,  166;  in  all  these  cases  advantage  muct  be  taken  by  special  demurrer :  if  the  adversary 
demur  generally,  or  plead  over,  the  defect  is  cured. 

*  Pleas  in  avoidance  are  such  as  confess  the  matters  contained  in  the  declaration,  and 
avoid  the  effect  of  them  by  some  new  matter,  which  shows  that  the  plaintiff  is  not  entitled 
to  maintain  his  action,  as  by  admitting  cause  of  action  declared  upon,  but  showing  that  it 
was  void  or  voidable  on  account  of  the  inability  of  one  of  the  parties  to  make  it;  as  by  co- 
verture, infancy,  or  the  like,  or  by  the  mode  in  which  the  contract  was  executed,  or  by  du- 
ress, or  that  it  was  contrary  to  law,  as  being  within  the  statutes  against  usury  or  gaming ; 
which  circumstances  are  sufficient  to  prevent  the  plaintiff  from  recovering  any  thing. 

t  Pleas  in  discharge,  as  distinguished  from  those  in  avoidance,  are  such  as  admit  the  de- 
mand; bnt,  instead  of  avoiding  the  payment  or  satisfaction  of  it,  show  that  it  has  been  dis- 
charged by  some  matter  of  fact,  as  by  having  been  actually  .paid  or  satisfied,  or  that  it  has 
been  ascertained  and  settled  by  legal  means,  though  it  may  not  have  been  paid  or  satisfied, 
and  may  yet  remain  to  be  so,  as  by  having  been  made  the  subject  of  an  arbitrement,  for- 
eign  attachment,  or  former  recovery;  or  that  the  plaintiff  has  given  up  bis  right  to  claim  his 
demand  by  a  release ;  or  though  he  may  not  have  given  up  his  right,  that  he  cannot  recover 
the  amount  of  it  on  account  of  the  defendant  having  a  right  to  set  off  against  him  a  counter  de- 
mand; so  the  defendant  may  avail  himself  of  any  discharge  of  the  plaintiff's  claim  by  mat. 
ter  of  law,  as  the  alienage,  outlawry,  or  bankruptcy  of  the  plaintiff;  or  of  his  having  him. 
self  been  discharged  from  the  debt,  as  to  his  personal  liability  by  one  of  the  insolvent  debt. 
or*s  acts;  or  his  being  subject  to  be  summoned  for  it  by  virtue  of  the  Court  of  Conscience 
acta,  or  its  being  too  late  by  reason  of  the  statute  of  limitations. 

t  Pleas  in  excuse  also  admit  the  demand  or  complaint  stated  in  the  declaration,  but  ex. 
cose  the  non-compliance  with  tho  plaintiff's  claim,  or  the  commission  of  the  act  of  which  he 
complains,  on  account  of  the  defendant's  having  done  all  in  his  power  to  satisfy  the  former ; 
or  not  having  been  the  culpable  author  of  the  latter.  Thus,  where,  after  tender  of  a  debt 
by  the  debtor,  and  refusal  by  the  creditor,  if  the  latter  harasses  the  former  with  an  action, 
it  becomes  necessary  for  the  defendant  to  acknowledge  the  debt  and  plead  the  tender,  ad. 
ding  that  he  has  always  been  and  still  is  ready  to  pay  it,  which  is  colled  a  pica  of  tender, 
and  toujour*  et  uncort prist,  from  those  words  having  been  used  in  the  plea  when  the  pro. 
ceedings  were  in  the  French  language ;  for  a  tender  and  refusal  of  a  debt  will,  in  all  cases, 
discharge  the  costs  of  the  action,  though  not  the  debt  itself;  3  Blac.  Com.  303.  So,  where 
an  action  is  brought  for  an  assault  and  battery,  the  defendant  may  plead  that  the  plaintiff  as. 
saulted  him  first,  which  obliged  him  to  defend  himself,  and  that  if  any  harm  happened  to 
the  plaintiff  from  such  defence,  the  same  wns  occasioned  by  his  own  assault  first  made  up. 
on  the  defendant;  which  is  called  a  plea  of  son  assault  a\eme*ne%  from  those  words  making 
the  effective  part  of  the  plea  when  pleaded  in  French.  In  like  manner,  the  defendant  may 
excuse  an  assault  in  defence  of  a  husband,  wife,  parent,  child,  mnstcr,  or  servant,  1  Ld. 
Raym.  62;  though  it  is  indeed  said,  in  the  case  quoted  from  Lord  Raymond,  that  a  mas. 
ter  cannot  justify  an  assault  in  defence  of  his  servant,  because  the  master  might  have  an 
action  for  the  loss  of  his  service  ;  but,  by  some  opinions,  a  master  may  justify  in  defence  of 
his  servant;  and  it  seems  reasonable  that  the  protection  afforded  by  either  of  them  should 
be  mutual,  and  that  the  ground  above  assigned  for  the  contrary  opinion  mny  be  questioned, 
for  a  husband  may  have  an  action  for  the  loss  of  the  comfort  and  fellowship  of  his  wife. 
Another  plea  of  excuse  is,  that  of  amicable  contest,  where  an  action  is  brought  for  an  as. 
sault,  and  the  defendant  pleads  that  he  and  the  plaintiff  wrestled  amicably  together,  and  that 
if  any  hurt  was  received  by  the  plaintiff  it  was  accidental.  So,  the  defendant  in  actions  for 
trespass  of  this  or  any  other  nature  may  plead  that  they  happened  by  inevitable  accident, 
and  without  any  fault  in  him. 
4  Pleas  of  justification  differ  from  those  last  mentioned  in  this  respect,  that  the  defendant 
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(t)  Of  giving  colour  in  a  plea,  t 

» 
in  those  pleas  always  relies  upoo  the  plaintiff  *s  conduct,  as  an  apology  for  his  doing  or  omit- 
ting to  do  the  thing  in  question  ;  but  in  pleas  of  justification,  the  defendant  professes  pur. 
posely  to  have  done  the  acts  which  are  the  subject  of  the  plaintiff's  suit ;  not  on  account  of  his 
negligent  or  culpable  conduct,  but  in  order  to  exercise  that  right  which  he  considers  he  might 
in  point  of  law  exercise,  and  in  the  exercise  of  which  he  conceives  himself  not  merely  excus- 
ed but  justified  ;  in  short,  such  pleas  proceed  upon  the  idea  that  he  acted  not  merely  without 
blame,  but  by  legal  and  established  right.  To  enumerate  the  several  different  grounds  of 
justification  would  be  foreign  to  the  purpose  of  these  elementary  pages ;  but  it  may  be  ob- 
served, that  they  may  seem  principally  to  consist  of  matter  of  title  or  interest  in  or  respect, 
ing  land,  or  matter  of  authority,  either  mediately  or  immediately  derived  from  the  plaintiff, 
or  the  general  operation  of  the  law  upon  the  particular  circumstances  of  the  case 

*  Pleas  in  estoppel,  which  happen  where  the  plaintiff  has  done  some  act,  or  executed 
some  deed,  or  been  party  to  some  record,  which  estops  or  precludes  him  from  averring  any 
thing  to  the  contrary  of  it,  as  if  a  tenant  tor  years  who  hath  no  freehold  levies  a  fine  to  ano- 
ther person,  though  this  is  void  as  to  strangers,  yet  it  shall  work  an  estoppel  to  the  cogntsor, 
or  person  who  levies  or  acknowledges  the  fine;  for  if  he  afterwards  bring  an  action  to  re- 
cover the  same  lands,  and  his  fine  is  pleaded  against  him,  he  shall  be  thereby  estopped  from 
saying  that  he  had  no  freehold  at  the  time,  and  therefore  was  incapable  of  levying  it;  3  Blac 
Com.  308.  The  execution  of  a  deed  is  said  to  be  the  most  solemn  and  authentic  act  that  a 
man  can  of  himself  possibly  perform  in  the  disposal  of  his  property,  and  therefore  he  shall 
always  be  estopped  by  his  own  deed  ;  or,  in  other  words,  he  shall  not  be  permitted  to  aver 
or  prove,  any  thing  in  contradiction  to  that  which  is  contained  in  it;  2  Bla.  Com.  295.  So, 
if  a  verdict  be  found  on  any  fact  or  title,  distinctly  put  in  issue  in  an  action  of  trespass,  such 
verdict  may  be  pleaded  or  replied  by  way  of  estoppel,  in  another  action  of  trespass  between 
the  same  parties,  in  respect  of  the  same  fact  or  title. 

t  We  shall  now  treat  of  the  implied  denial  of  the  cause  of  action  ;  namely,  where  the  de- 
fendant pleads  a  title  and  gives  colour  to  the  plaintiff.  This  happens  in  actions  for  real  or 
chattel  property,  where  the  plaintiff  is  not  obliged  to  set  out  his  title  in  the  declaration.  The 
defendant  in  such  a  case  may  plead  his  title  to  the  property  in  dispute,  which  will  have  the 
effect  of  forcing  the  plaintiff  to  come  to  an  issue  upon  some  single  point  of  it,  either  by  tra- 
versing it  directly,  or  by  pleading  his  own  title,  and  concluding  with  a  special,  traverse  of  some 
part  of  that  of  the  defendant.  If  the  defendant,  however,  were  to  plead  his  title  alone,  hie 
plea  would  be  objectionable,  as  amounting  merely  to  the  general  issne.  Therefore,  to  ob- 
viate this  objection,  he  gives  in  his  plea  a  colourable  title  to  the  plaintiff,  bad  in  point  of  law, 
and  which  being  merely  matter  of  supposal,  is  not  traversable ;  though  it  has  the  effect  of  free- 
ing the  plea  of  the  objections  arising  from  the  rule  now  alluded  to.  The  title  set  up  by  the 
defendant  must,  of  course,  be  inconsistent  with  that  which  is  necessary  to  support  the  piaintifPa 
action,  and  such  as,  if  true,  destroys  his  cause  of  action  altogether. 

Colour  must  have  the  following  qualities :  1st.  It  must  be  a  matter  doubtful  to  the  jury, 
and  at  the  same  time  be  no  title  in  law ;  as  where  the  defendant  says  that  the  plaintiff 
comes  in  by  colour  of  a  deed  of  feoffment  whereby  nothing  passed ;  this  is  good  colour,  it 
being  matter  of  doubt  to  the  jury  whether  the  land  passed  by  this  feoffment  without  livery. 
2ndly.  It  ought  to  have  continuance  though  it  want  effect ;  as  where  colour  is  given  by 
colour  of  a  deed  of  demise  to  the  plaintiff  for  the  life  of  A.,  who  was  dead  before  the  tres- 
pass ;  this  is  no  colour,  for  A.  does  not  continue  ;  but  he  should  say  that  the  plaintiff-  claims 
by  colour  of  a  deed  of  demise  made  to  him  for  his  life  whereby  nothing  passed.  3dly.  The 
colour  should  be  such  as,  if  effectual,  would  maintain  an  action  of  that  description ;  as,  in 
assize,  he  should  give  colour  of  a  freehold,  &c;  10  Co.  88. 91.  b.;  Doct.  PI.  72.  To  say  that 
the  plaintiff  claimed  by  a  dying  seised  of  his  ancestor,  whereas  his  ancestor  did  not  die 
tieised,  is  no  colour,  for  that  is  not  matter  doubtful  to  the  jury ;  53  H.  6.  53  b.  54.  So,  colour 
given  by  the  release  of  one  who  was  not  seised  is  bad  for  the  same  reason ;  38  II.  6. 5;  and 
seo  19  II.  6.20 ;  20  H.  6.  30.  So,  in  trespass  brought  by  a  woman,  the  defendant  said  that 
her  baron  was  seised,  and  enfeoffed  him,  and  died ;  and  that  she  claiming  the  land  as  her 
dower  entered,  and  that  he  re-entered ;  this  is  no  colour,  for  she  could  not  enter  for  her  dow. 
er,  per  Fulthorp,  19  H.  6.  20  ;  but  Purton  and  Majkham  said  that  it  had  been  adjudged  oth- 
erwise. In  trespass  for  the  taking  of  emblements,  it  is  no  colour  for  the  defendant  to  say 
that  the  place  is  his  freehold,  and  thit  the  plaintiff  sowed  it  with  his  grain,  and  now  wished 
to  have  the  crop,  for  it  gives  the  plaintiff  no  colour  of  title  to  it.  But  to  say  that  the  plaintiff 
disseised  him  and  sowed  the  land,  <&c.  is  good  colour;  see  34  H.  6.  1 ;  37  H.  6,  7.  In  tree- 
pass,  where  the  defendant  says  that  A.  was  possessed  of  the  goods  et  de  bonis  proprii*y  and 
the  plaintiff  claiming  them  by  colour  of  a  deed  of  gift  afterwards  made,  took  them,  and  that 
he  retook  them  ;  this  is  no  colour,  for  it  in  fact  states  a  good  title  in  the  plaintiff;  Cro.  Jac. 
122 ;  see  28  H.  6.  4. 

In  trespass  quare  clausum  f regit,  the  usual  colour  is  by  a  deed  of  demise  by  the  person 
through  whom  the  defendant  claims  to  the  plaintiff  for  the  plaintiti's  life,  whereby  nothing 
passed  ;  see  the  form,  9  Went.  108.  125.  It  must  be  a  deed  of  demise  for  life,  for  it  is  by 
the  omission  of  stating  livery  that  it  becomes  colour ;  and  consequently  the  statement  of  a 
deed  of  demise  for  years  is  no  colour,  10  Co.  89 ;  and  much  leas  is  a  lease  lor  years  ia 


PLEAS. — Degree  of  certainty  required.  883 

(j)  Mode  of  stating  the  defence.  [  403  ] 

1.    As  to  the  plea  corresponding  with  the  time  stated  in  declaration.* 
2.  As  to  the  plea  corresponding  with  the  place  stated  in  declaration.  | 
3.  As  to  the  plea  corresponding  with  the  declaration  in  other  resputs.  \       [  404  ] 

4.  As  to  the  degree  of  certainty  required.  §* 

Maize ;  for,  besides  the  reason  above  mentioned,  it  is  no  colourable  title  with  which  to 
maintain  an  assize ;  T.  Lutw.  103.  In  trespass  also,  to  say  that  the  defendant  was  seised, 
until  disseised  by  the  plaintiff,  and  that  he  afterwards  entered  and  committed  the  trespass, 
is  good  colour ;  per  Newton,  21  H.  6. 30 ;  and  see  7  H.  6. 35 ;  and  the  same  in  forcible  entry, 
21  H.  6.  39 ;  Rast.  Ent.  6*3.  59.  In  trespass  to  goods  the  usual  colour  is,  that  the  defendant 
bailed  them  to  A.,  who  delivered  them  to  the  plaintiff,  and  that  the  defendant  took  them  from 
him,  10  Co.  90.  b. ;  but  to  say  that  they  were  the  property  of  A.  who  bailed  him,  and  he  took 
them  from  the  plaintiff,  is  no  colour ;  21  H.  6.  36. 

*  When  the  time  iB  not  material,  it  is  a  rule  that  the  plea  should  follow  the  day  in  the  dec- 
laration; and,  if  it  be  material  to  vary  from  it,  the  plea  should  conclude  with  a  traverse;  1 
ttaond.  14. 78.  982.  n.  3;  2  Saund.  5.  n.  3;  Com.  Dig.  Pleader,  E.  4. 

tit  is  a  rule,  that  if  to  a  transitory  action  the  defendant  plead  any  matter  which  is  itself 
transitory,  he  is  obliged  to  lay  it  at  the  place  mentioned  in  the  declaration,  1  Saund.  247.  n. 
1.  8.  a.  n.  2.  85.  n.  1 ;  2  Saund.  5.  n.  3;  Com.  Dig.  Pleader,  E.  4.  C.  20  and  tit.  Action,  N.  5. 
12;  Via.  Abr.  Trial,  N.  a.;  but  if  the  justification  be  local,  the  defendant  must  plead  it  in 
the  county  or  parish  where  the  matter  arose,  and  conclude  with  a  traverse  of  having  been 
guilty  elsewhere,  1  Saund.  78.  82.  n.  3 ;  2  Saund.  5.  n.  3 ;  and  at  common  law,  the  cause 
must  have  been  tried  there,  and  not  in  the  county  where  the  action  was  laid,  otherwise  it 
was  error,  though  this,  as  far  as  regards  the  trial,  no  longer  obtains,  the  action  being  uni-> 
formly  tried  in  the  county  where  the  venue  is  laid  in  the  declaration ;  1  Saund.  98.  n.  L 

X  If  the  defendant  plead  a  plea  not  adapted  to  the  nature  of  the  action,  as  nil  debet  in  as* 
sumptit,  Barnes,  257 ;  Temp.  Hardw.  179 ;  4  Taunt.  164;  or  -non  assumpsit  in  debt,  6  East, 
549;  or  a  plea  of  set-off  to  an  action  of  debt,  as  if  it  were  an  action  of  assumpsit,  2  M.  &  S. 
606;  the  plaintiff  may  treat  it  as  a  nullity,  and  sign  judgment ;  so  if  not  guilty  be  pleaded 
in  assumpsit,  the  plaintiff  may  demur,  though  it  would  be  aided  by  verdict,  2  Stra.  1022 ; 
Bac  Abr.  Pleas.  1.  1 ;  but  the  plea  of  not  guilty  in  an  action  of  debt  on  a  penal  statute  is 
not  such  a  nullity  as  will  warrant  the  plaintiff  in  signing  judgment,  1  T.  R.  462;  3  Bos.  & 
Pol.  111.  174;  Com.  Dig.  Pleader,  2  S.  1.  s.  17  ;  and  where  the  plea,  though  informal,  goeff 
to  the  substance  of  the  action,  as  nil  debet  to  debt  on  bond,  the  plaintiff  should  demur,  and 
not  sign  judgment,  5  T.  R.  152 ;  5  Esp.  C.  Ni  P. ;  and  in  general,  where  the  defendant  pleads 
an  improper  plea,  the  safer  course  is  to  demur,  or  move  the  Court  to  set  it  aside ;  1  Burr. 
59  ;  2  P.  Rep.  290;  7  T.  Rep.  530;  Rep.  T.  Hardw.  179;  5  T.  Rep.  152.  The  plea  must 
not  only  be  adapted  to  the  nature  of  the  action,  but  also  be  conformable  to  the  count ;  thus  if 
an  assignee  of  a  bankrupt  declare  that  the  defendant  was  indebted  to  the  bankrupt,  and  pro- 
mised the  plaintiff,  as  assignee,  to  pay  him,  the  defendant  cannot  plead  that  the  cause  of  ac- 
tion did  not  accrue  to  the  bankrupt  within  sir  years,  because  the  plea  does  not  answer  the 
promise  in  the  declaration,  and  precludes  the  plaintiff  from  proving  a  promise  to  himself, 
and  is,  therefore,  bad  on  demurrer ;  2  Stra.  919 ;  2  Hen.  Bla.  361 ;  Sound.  63.  b. ;  1  Roll. 
Rep.  216. 

Where,  however,  there  is  no  ground  to  intend  tho  contrary,  the  plea  will  be  considered 
a*  conformable  to  the  count;  thus  in  assumpsit  against  an  executor,  on  the  promise  of  his 
testator,  the  defendant  pleaded  that  he  did  not  undertake,  and  it  was  objected,  that  it  did 
not  appear  by  the  plea  who  did  assume,  but  it  was  adjudged  that  it  shall  be  intended  the  tes- 
tator, as  there  was  no  count  in  the  declaration,  on  a  promise  by  the  executor ;  1  Lev.  184 ; 
Latch,  125. 

y  It  must  be  certain.  The  matter  of  a  plea  must  be  stated  with  certainty ;  and,  therefore, 
if  the  defendant  plead  that  he  has  expended  810/.  for  repairs  et  alia  onera  necessaria,  it  is  bad 
for  uncertainty  ;  fo*.  he  should  show  for  what  charges  he  has  expended  the  money,  in  order 
that  the  Court  may  judge  whether  they  were  necessary  or  not.  But  certainty  to  a  common 
intent  is  sufficient,  Co.  Litt.  303.  a. ;  31  H.  6.  9  ;  5  Co.  121.  a. ;  per  Buller,  1  Doug.  153  ;  by 
which  words  "  common  intent "  is  to  be  understood  that,  when  words  ore  used  which  will 
bear  a  natural  sense  and  also  an  artificial  one,  or  one  to  be  made  out  by  argument  or  infer- 
ence, the  natural  sense  shall  prevail.  It  is  simply  a  rule  of  construction,  however,  and  not 
of  addition  ;  common  intent  cannot  add  to  a  sentence  words  which  are  omitted  ;  per  Buller, 
2  H.  Bla.  530.  But  where  anything  is  omitted,  which  is  necessary  to  give  certainty  to  the 
atatement,  it  shall  be  taken  most  strongly  against  the  defendant ;  Co.  Lit.  303.  b,;  Plowd. 
90.  a. ;  2  H.  Bla.  2;  Doct.  PI.  276.  Therefore,  in  trespass,  if  the  defendant  plead  a  release, 
without  saying  at  what  time  it  was  made,  it  shall  be  intended  to  have  been  made  before  the 
trespass ;  for  this  is  most  strong  against  the  defendnnt  ;  Plowd.  46.  a.;  and  see  Doct.  PI.  29.  and 
the  authorities  there  cited.  So,  in  waste,  if  the  lessee  plead  that  it  was  for  mines,  without  saying 
when  the  mines  were  opened,  it  shall  be  intended  that  they  were  opened  after  the  lease  ;  for 
that  is  most  strong  against  the  defendant ;  per  Hale,  234.  So,  where  no  certainty  is  at  present 
known,  it  is  sufficient  to  show  the  certainty  in  evidence,  and  allege  generally  in  the  pleading ; 
as,  if  a  man  assume  to  give  a  bond  with  sufficient  sureties  harmless,  it  is  enough  to  say  that 
ha  gave  a  bond  with  sufficient  sureties,  without  saying  in  what  penalty,  Ac. ;  for,  till  the  suit 
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284  PLEAS.— Requisites  of. 

[  406  ]  6.  As  to  the  statement  being  positive.* 

6.  Am  to  statement  not  being  repugnant,  t 
7.  As  to  the  statement  being  true.  J 
[  406  ]  8.  As  to  protestations  «r§ 

it  determined,  it  is  not  known  how  much  is  sufficient ;  R.  1  Lot.  297 ;  Com.  Dig.  Pleader,  E. 
8.  It  is  also  laid  down  in  many  books  as  a  rule  of  pleading,  that,  where  a  subject  compre- 
hends  multiplicity  of  matter,  there,  in  order  to  prevent  prolixity,  the  law  allows  of  general 
pleading ;  per  Buller,  1  T.  R.  753 ;  I  Lutw.  421  i  2  Saund.  411.  n.  4 ;  1  Sannd.  116.  n.  a. 
This  proposition  however,  besides  being  extremely  indefinite,  seems  to  be  too  large,  and  not 
universally  true ;  for  the  reader  will  find  several  cases  which  would  come  within  this  rale*  and 
yet  in  which  general  pleading  would  not  be  allowed.  But  if  it  be  restricted  to  cases  where 
the  certainty  is  within  the  knowledge,  not  of  the  party  pleadings  but  of  his  adversary;  or 
where  the  charge  against  the  party  pleaded,  and  which  he  is  required  to  answer,  has  not  yet 
been  reduced  to  certainty  by  his  adversary ;  the  rule,  with  these  restrictions,  will  be  found 
correct.  Thus,  in  debt  on  bond,  if  the  defendant  set  out  the  condition  or  oyer,  which  is  lor 
the  performance  of  covenants  in  an  indenture,  he  may  plead  performance  generally ;  because 
the  plaintiff  did  not  in  his  declaration  charge  him  directly  with  the  breach  of  any  particu- 
lar coven  an  L  In  debt  on  bond,  the  defendant  prayed  oyer  of  the  condition,  which  was  that 
the  defendant,  who  was  appointed  agent  of  a  regiment,  should  well  and  duly  pay  all  monies 
he  should  receive  for  the  use  of  the  regiment,  and  faithfully  account  and  indemnify  the  plain, 
tiff;  plea,  a  general  performance,  and  that  the  plaintiff  was  not  damnified ;  replication,  that 
the  defendant  received  from  the  pay-m  aster-general  for,  and  on  account  of  the  said  regi- 
ment, several  sums  of  money,  amounting  in  the  whole  to  1400J.,  but  the  defendant  had  not 
paid  them  ;  on  demurrer  to  the  replication,  the  Court  held  the  breach  therein  to  be  sufficient- 
ly  allegod,  2  Burr.  772 ;  because  the  certainty  as  to  the  sums  received  must  be  deemed  to 
be  within  the  knowledge  of  the  defendant,  rather  than  of  the  plaintiff;  1  B.  &  P.  640 : 8  T. 
R.  459.  S.  P.  If,  on  the  contrary,  a  bond  be  conditioned  for  the  performance  of  several 
things  therein  particularly  specified,  the  defendant  cannot  plead  performance  generally,  for 
he  is  apprised  with  sufficient  certainty  of  the  charge  which  he  is  called  upon  to  answer ;  bat 
he  must  set  forth  particularly  in  his  plea  how  he  has  performed  each  particular  thing,  and 
lay  a  time  and  place  of  performance  ;  1  Sid.  215 ;  1  Lev.  303 ;  Cro.  Jac.  359 ;  1  Bulau  43 ;  1 
Show.  1.  Also,  iti  s  not  requisite  to  have  so  much  certainty  in  pleading  a  matter  which  is  on- 
ly conveyance  or  inducement,  Co.  Lit.  303.  a. ;  as,  in  trespass,  if  the  defendant  justify,  that  he 
being  possessed  for  years,  the  plaintiff  would  have  ousted  him,  and  he  in  defence  of  his  pos- 
session molliter  manus  imposuit ;  he  need  not  show  by  whom  or  when,  or  for  how  many 
*  years  he  was  possessed.     So,  much  certainty  is  not  requisite  in  stating  negative  matter;  D. 

Flowd.  33.  b. ;  as,  in  debt  on  bond  conditioned  to  indemnify,  it  is  sufficient  to  say  no*  da**, 
nificatus,  without  showing  how  he  was  indemnified ;  3  Mod.  252 ;  Cro.  Jac.  363.  634 ;  2  Co. 
4.  a. ;  1  Lev.  194  ;  2  Wife.  126 ;  5  T.  R.  309,  310. 

What  we  have  hithreto  said  as  to  certainty  in  pleas  must  be  understood  as  having  refer- 
ence to  pleas  which  either  deny  or  confess  and  avoid  the  cause  of  action.  But  when  the 
defence  is  matter  of  estoppel,  the  rule  is  very  different ;  the  certainty  required  in  such  a  case 
being  certainty  to  a  certain  intent  in  every  particular,  Doct.  PI.  in  preface,  Co.  Liu  352.  b. ; 
that  is,  such  a  degree  of  certainty,  as  to  exclude  every  conclusion  or  intendment  against  the 
party  pleading. 

*  An  argumentative  plea  is  aided  after  verdict,  and  upon  general  demurrer ;  Com.  Dig. 
Pleader,  E.  3 ;  Meyn.  48 ;  2  Saund.  319.  n.  6. 

So,  if  a  plea  be  positive  and  direct  in  the  form  of  its  language,  yet  if  the  substance  of  it  be 
by  way  of  argument,  it  is  bad;  as,  if  an  action  be  brought  for  not  delivering  up  an  indenture, 
whereby  it  is  stated  that  A.  granted  a  manor,  it  is  no  plea  that  A.  had  not  granted  the  manor 
for  it  is  no  answer  to  the  declaration,  except  by  way  of  argument;  Yelv.233,  234. 

t  A  plea,  in  the  like  manner  as  a  declaration,  if  it  be  repugnant  or  insensible,  is  bad. 
Thus,  where  in  trespass  quart  clausum  /regit  et  solum  fodit,  the  defendant  justified  that  he 
and  his  ancestors,  <fec.  had  used  to  have  common  of  turbary  to  dig  and  sell,  etc.  aa  appurte- 
nant to  a  house ;  the  plea  was  holden  bad  for  repugnancy,  for  a  common  appertaining  to  a 
house  should  be  spent  in  the  house,  and  not  sold  ;  Noy.  145. 

t  Every  plea  should  be  true  and  capable  of  proof.  If  it  appears  judicially  to  the  Court,  on 
the  defendant's  own  showing,  that  he  hath  pleaded  a  false  plea,  this  is  a  good  cause  of  de- 
murrer;  Hob.  295 ;  Bac.  Abr.  Pleas,  G.  4;  1  Campb.  176 ;  2  Wils.  394 ;  aa  where  the  de- 
fendant pleaded  to  a  debt  upon  bond,  conditioned  for  performance  of  covenants  contained  in 
an  indenture,  which  he  pleads  with  a  profert,  that  there  were  no  covenants  contained  in  the 
indenture ;  and,  upon  oyer  by  the  plaintiff,  it  appeared  that  the  deed  did  contain  divers 
covenants  on  the  part  of  the  defendant ;  the  plea,  on  demurrer,  was  held  insufficient ;  1  Sannd. 
316,  317 ;  1  Saund.  9.  b.  n.  1. 

$  If  any  matter  be  alleged  by  the  plaintiff  in  his  declaration,  upon  which  the  defendant 
cannot  join  issue,  he  must  protest  against  it  in  his  plea,  otherwise  it  will  stand  admitted 
against  him  in  another  action.  A  protestation,  or,  as  it  is  called  in  pleading  a  sretesfanis, 
has  been  defined  to  be  a  saving  to  the  party  who  takes  it  from  being  concluded  by  any  mat- 
ter alleged  or  objected  against  him,  upon  which  he  cannot  join  issue ;  and  it  is  no  more  than 
an  exclusion  of  a  conclusion,  for  it  merely  prevents  the  effects  of  such  allegations  in  another 
action. 


PLEAS.— When  to  the  Country.  385 

(A)  Conclusion  of. 

1.  In  general.* 

?.   When  to  conclude  to  the  contry.  \ 

1.  Horxk  v,  Lhwin.  H.  T.  1690.  K.  B.  Ld.  Raym.  64 1. 

Per  Cur.     A  plea  to  an  avowry  for  rent  that  no  rent  is  iu  a r rear  ought  £• plea  m 
to  be  pleaded  generally  and  conclude  to  the  country,    even  although  a  for-  rent°in  ar- 
mak  traverse  be  unnecessarily  introduced.  rear  to  an 

avowry  for  rent  ahould  conclude  to  the  country. 

2.  Skinner  v.  Kilby.  T.  T.  1688.  R.  B.  Carth.  88,  89.  And  this 
Upon  a  negative  and  an  affirmative,  if  the  defendant  conclude  bis  plea  in  rule  J?0**** 

bar,  and  not  to  the  country,  it  is  ill,  of  which  advantage  may  be  taken  upon  ^JJher  the 
&  general  demurrer.  affirmative 

The  counsel  for  the  defendant  took  this  distinction,  that  where  an  affirma-be  first  in 
tive  came  after  a  negative,  there  issue  ought  not  to  be  joined,  but  ought  to  be  fhe  Plead- 
left  on  the  other  side  ;  but  where  the  affirmative  was  first,   and  the  negative  mgi  *. 
came  after  there,  it  ought  to  be  joined.  subsequent, 

But  the  Chief  Justice,  Holt,  said  he  never  heard  of  such  distinction,  and  or  vice  w- 
therefore  gave  little  regard  to  it.  sa. 

3.  Clerk  v.  Hos&ins.  E.  T.  1685.  K.  B.  3  Mod.  79,  Whithoue  v.  Rooke>    [  407  ] 

T,  T.  1756.  K.  B.  Say.  Rep.  299. 

Debt  upon  a  bond  for  the  performance  of  covenants  in  certain  articles  of  So»  wnerc  a 
agreement ;  on  which  it  was  recited,  whereas  the  now  defendant  had  found  fJguVniatter 
out  a  mystery  in  colouring  stuffs,  and  had  entered  into  a  partnership  with  the  0f  fact  as 
plaintiff   for   the   term  of   seven   years  ;    he  did    thereupon    covenant   with  well  as  mat- 
bim,  that  he  would  not  procure  any  person  to  obtain  letters  patent  within  that ter  °f™' 
term  to  exercise  that  mystery  alone.     The  defendant  pleaded,  that  he  did  not  c?rd\ V 
procure  any  person  to  obtain  letter?  patent,  &c.     The  plaintiff  replied,  and  as-  c\U(^e  to  tna 
signed  for  breach  that  the    defendant  did    within    that  term  procure  letters  country. 
*  patent  for  another  person  to  u«e  this  mystery  alone  for  a  certain  time.     Et  hoc 
petit  quod  inquiratur  per  patriam.     On  a  demurrer  to  the  replication,  the  ex- 
ception was  taken  ;  that  he  had  pleaded  both  record  and  fact  together  ;  for  the 
procuring  is  the  fact,  and  the  letters  patent  are  the  record ;  and  then  be  ought 
not  to  have  concluded  to  the  country,  prout  patet  per  recordum. 

Per  Cur.  There  is  a  covenant  that  the  defendant  shall  not  procure  letters 
patent  to  hinder  the  plaintiff  within  the  seven  years  of  the  partnership  :  now 
this  must  be  the  matter  upon  which  the  breach  arises,  and  not  the  letters  pa- 
tent ;  so  that  it  would  have  been  very  improper  to  conclude  prout  patet  per 
recordum. 

4.  Watts  v.  Rosewell.  M.  T.   1732.  K.  B.  I  Salk.  274. 

In  debt  on  bond.     The  defendant  pleaded  it  was  delivered  as  an  escrow  to  ^        a 

be  his  deed,  upon  the  plaintiff's  sealing  and  delivering  a  general  release,  which  ^iude  with 

was  not  done,  et  sic  non  est  factum,  et  hoc  paratus  eat  verificare.  &c.     The  a  special 

plaintiff  demurred,  and  showed  for  cause  that  the  plea  should  have  concluded  negative  to 

to  the  country,  and  the  reason  insisted  upon  in  argument  was,  that  it  is  a  special  'j16  ®ffirJn«- 

negative  of  the  affirmative  in  the  declaration  ;  and  the  general  conclusion  in  declaration 

the  negative  had  waived  the  special  matter  precedent;  and  1   Vent  210.  was  lt  should 

qaoted  as  an  authority  in  point ;  though  it  was  addmitted,  that  if  the  plain-  conclude  to 

the  country. 

*  Every  plea  in  bar  must  have  Its  proper  conclusion,  Com.  Dig.  Pleader,  E.  27;  Co.  Lit. 
903.  b. ;  which  is  either  to  tfao  country  or  with  a  verification,  and  the  latter  is  either  of  mat- 
ter  of  fact  or  of  matter  of  record-  An  avowry  or  cognizance  in  replevin,  in  which  the  de- 
fendant is  an  actor,  is  an  exception  to  this  rule,  and  need  not  have  any  conclusion  ;  1  Saund. 
319. n.  7;  Co.  Lit.  303.  a.;  Plowd  Com.  342.  163.  a.  In  an  action  against  husband  and 
wife,  both  should  join  in  the  concluding  part  of  the  plea ;  Com.  Dig.  Pleader,  2  A.  3 ;  Cro. 
Car.  594. 

t  When  there  is  a  complete  issue  between  the  parties,  viz.  a  direct  affimative  and  nega- 
tive, when-the  general  issue  is  pleaded,  or  where  the  defendant  simply  denies  some  mate, 
rial  fact  alleged  in  the  declaration,  as  where  the  plaintiff  declares  in  assumpsit  on  an  award, 
and  Ate  defendant  pleadB  no  such  award,  the  plea  must  conclude  to  the  country ;  Com.  Dig. 
Reader,  E.  32  ;'2  Saund.  337.  n.  1. 196;  1  Saund.  103.  n.  1.  And  this  conclusion  seems 
proper,  although  the  plea  unnecessarily  contains  a  formal  traverse  ;  1  Saund.  103.  b.;  Com. 
Dig.  Pleader,  E.  33, 
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tiff  had  pleaded  over,  and  taken  issue  upon  the  special  matter,  it  had  been  well. 
On  the  other  side  was  cited  1  Kell.  30.  242  ;  but  note,  no  judgment  is  entered 
in  that  case.     But,  in  the  principal  case,  judgment  was  given  for  the  plaintiff, 
because  the  precedents  are  accordingly. 
See  4  Esp.  255. 

5.  Verb  v.  Smith.  M.   T.  1670.  K.  B.  2  Lev.  5. 
But  where       Deb*  upon  an  obligation  by  the  plaintiff,  a  brewer,  against  the  defendant,  his 
a  direct  ne!  c^€r^»  conditioned  to  perform  covenants,  to  account  for  all  sums  of  money  be 
gatiye  and 'shall  receive.     Defendant  pleads  covenants  performed.     The  plaintiff  replies, 
affirmative,  that  such  a  day  262.   came  into  his  hands,  for  which  he  has  not  accounted. 
[  408  ]    The  defendant   rejoins,  that   he  accounted  mode  sequent*,  viz.  that  certain 
the  plea       malefactors  broke,  into  his  counting-house,  and  stole  it,  wherewith  he  acquain- 
ted not  so  te(j  ^e  pijj^jflr  €t  kocparatus  est  verificare.     Upon  which  the  plaintiff  demur- 
red; and  now  it  was  argued,    1st,  that  the  rejoinder  is  a  departure,  for  fulfil- 
ling a  covenant  to  account  cannot  be   intended  but  by  actual  accounting ; 
whereas  the  rejoinder  does  not  show  an  account,   but  an  excuse  for  not  ac- 
counting ;   2ndly,  the  rejoinder  ought  to  conclude  al  pais,  being  an  express 
affirmative  that  he  accounted,  in  contradiction  to  what  was  denied  in  the  re- 
plication, that  he  did  not  account  cur  contra.     To  the  1st  it  was  answered  and 
resolved  by  the  Court,  this  is  an  account,  and  not  departure  ;  to  the  2nd,  it  was 
better  to  conclude  as  here,  than  to  the  country,  for  now  the  plaintiff  had  liberty 
to  traverse  t  he  robberv. 
Such'aplea  6.  Fanshaw  v.  Morrison.  T.  T.  1705.  K.  B.  Salk.  528  ;    S.  C. 

need  not   .  2.  Ld.  Raym.  1138. 

ficationYt""      ^*ne  ^ourt  hdo\   where  plea  is  in  the  negative,  there  is  no  occasion  for  the 
tached  to     defendant  to  conclude  with  a  provt  patet  per  recordum. 
M  3.  When  to  conclude  with  a  verification.  { 

1.  Harvey  v.  Stoks.  E.  T.  1737.  C.  P.  Willes,  6. 
The  inser-  To  debt  on  a  replevin  bond,  defendant  pleaded  that  A.  (the  party  replevying) 
lion  of  the  did  prosecute  his  suit  with  effect,  and  that  no  return  of  the  goods  was  adju  eig- 
hty" instead  e<* to  ^'  (tne  Party  distraining)  ;  plaintiff  replied  that  a  return  was  adjudged  to 
of  "verify  ,"  B.  Nevertheless,  the  said  B.  did  not  make  return,  &c.  "  and  this  he  is  ready 
will  not  viti- to  certify,  "  &c.  Special  demurrer,  for  that  the  plaintiff  had  not  verified  his 
ate  a  plea,  replication.  The  Court  held,  that  certifiy  should  mean  verify  ;  and  that  even 
no  verification  was  necessary,  it  being  in  the  negative. 

2.  Esplin  v.  Smallkt.  E.  T.  1755.  K.  B.  Say.  208.  301. 
If  matter  of  ^n  action  of  scire  facias  being  brought,  and  recognizance  entered  into  by 
fact  as  well  the  defendant,  as  bail  of  J.  S.,  the  defendant  pleaded,  that  judgment  was  sued 
A*  matter  of  in  the  original  action  against  J,  S.  ;  that  a  writ  of  fieri  facias  was  sued  out  up- 
[  409  ]  on  the  judgment ;  and  that  the  money  due  upon  the  judgment  was  levied  of 
r^d.8ba6e  the  goods  of  J.  S.  The  plaintiff  replied,  that  in  Hob.  214,  a  writ  of  fieri  fa- 
the  Trial  '  c*a9  was  not  suef'  out  upon  the  judgment  against  J.  S.,  and  that  the  mo- 
may  be  by  ney  due  upon  the  judgment  was  not  levied  of  the  goods  of  J.  S.,  and  the  repli- 
jnrv,  and     cation  concluded  to  the  country. 

*  And  where  the  declaration  is  founded  on  matters  of  record,  which  is  traversed  in  the 
plea,  it  should  not  in  general  conclude  to  the  country,  but  should  allege  that  there  is  no  such 
record;  2  Wils.  114. 

t  And  if  an  action  of  debt  be  brought  here  on  a  judgment  in  Ireland,  the  plea  of  nul  tiel 
record  must  conclude  to  the  country  ;  2  Smith,  Rep.  25 ;  S.  C.  5  East,  473. 
,  t  It  is  an  established  rule  in  pleading,  that  whenever  new  matter  is  introduced  on  either 
side,  the  pleading  must  conclude  with  a  verification  or  averment,  in  order  that  the  other  party 
may  have  an  opportunity  of  answering  it ;  1  Saund.  103.  n.  1 ;  Com,  Dig.  Pleader,  E.  33. 
The  usual  verification  of  a  plea  containing  matter  of  fact  runs  thus  :  "  and  the  said  defend- 
ant  is  ready  to  verify,  wherefore  he  prays  judgment,  if  the  said  plaintiff  ought  to  have  or 
maintain  his  aforesaid  action  thereof  against  him,"  &c. 

Plea  of  bankruptcy,  though  introductory  of  new  matter,  should  conclude  to  (he  country, 
1  P.  Wms.  238,  259 ;  10  Mod.  160.  247 ;  Fortes,  334  j  Brumes,  330 ;  4  T.  R.  156 ;  3  B.  &  P. 
171 ;  and  where  one  of  several  facts  in  a  declaration  is  denied  with  a  formal  traverse,  the 
plea  may  conclude  with  a  verification  or  to  the  country ;  1  Saund.  103  ;  Com.  Dig.  Pleader, 
E.  33. >,  Jf  matter  or  record  be  pleaded  qa  a  judgment  recovered  for  the  same  demand. 
Ac,  the  plea  should  conclude  with  a  prout  patet  per  recordum,  and  a  verification  by  the  re- 
cord \  and  if  several  records  be  pleaded,  tney  should  be  respectively  verified  J  Com.  Difc, 
Pleader,  E,  29 ;  Wils,  126, 
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Upon  a  demurrer  to  this  replication,  per  Ryder  C.  J. :  It  has  been  said,  tn«  pl«* 
that  as  suing  out  the  writ  of  fieri  facias  was  a  matter  of  record,  the  replica-  "?*?  C?!?"th 
tion  ought  not  to  have  concluded  to  the  country.     But  we  are  of  opinion,  that  country .• 
as  the  levying  of  the  goods,  which  was  matter  of  fact,  is  pat  in  issue  by  the 
replication,  as  well  as  the  suing  of  the  writ  of  fieri  facias,  the  conclusion  to 
the  country  is  proper. 

4.  Prayer  of  judgment. 
Lb  Bret  v,  Papillon.  H.  T.   1804.  K.  B.  4  East,  602. 
One  who  was  an  alien  at  the  time  of  the  action  brought,  became  an  alien  Hie  prayer 
enemy  before  plea  pleaded,  and  the  defendant  pleaded  that  the  plaintiff  ought  of  judg. 
not  to  have  or  maintain  his  action,  because  he  was,  before  and  at  the  time  ment»wner6 

it  r%If%s  Aim 

of  .exhibiting  his  bill,  and  that  he  now  is,  an  alien  enemy,  &c,  concluding  thatclude8  ^th 
therefore  the  plaintiff  ought  to  be  barred  from  having  or  maintaining  his  action,  a  verifica- 
&c.     To  which  the  plaintiff  replied,  that  at  the  time  of  exhibiting  his  bill  he  tion,  should 
was  not  an  alien  enemy  ;  wherefore  he  prayed  judgment  and  his  damages.     To  c°rTe8p?li 
which  there  was  a  demurrer.     The  Court  held,  that  the  plea  was  ill  pleaded  ;  funded  ^ 
hut  yet,  as  the  Court  were  ex  oficio,  bound  to  give  such  judgment  as  appeared  the  premie.' 
upon  the  whole  record  to  be  proper,  without  regard  to  the  issue  found  or  con-  ee  in  the 
fessed,  or  to  any  imperfection  in  the  prayer  of  judgment  on  either  side  ;  and,  plea.f 
as  it  appeared  upon  the  whole,  that  the  plaintiff  was  now  an  alien  enemy, 
and  therefore  incapable  of  maintaining  further  his  suit,  judgment  was  given 
that  he  be  barred  from  further  having  or  maintaining  his  action. 

5.  Defects  in  conclusion  of  plea  when  aided.  {  [  410  ] 

(C)  Op   8KVKKAL  PLEAS. 

1.  When  allowed  in  general.  § 

*  To  a  9eire  facias  upon  a  recognisance  against  bail  in  error,  if  the  defendant  plead  that 
the  judgment  is  pending,  and  not  determined,  he  need  not  conclude  prout  patet,  &c.  the  plea 
being  in  the  negative  ;  2  Salk.  502. 

t  So  a  plea  in  abatement  which  contains  matter  in  part  abatement  of  the  writ,  should  strictly 
be  pleaded  accordingly,  2  B.  &  P.  420 ;  but  a  mistake  in  these  cases  (with  the  exception 
formerly  noticed  in  pleas  in  abatement)  will  not  vitiate,  and  the  Court  will,  ex  officio,  give 
judgment  in  favour  of  the  defendant,  according  to  the  substance  of  the  plea,  without  refe- 
rence to  its  conclusion  ;  4  East,  502.  509  ;  2  B.  &  P.  432 ;  Plowd.  66  ;  2  Saund.  210.  d.  .In 
an  action  of  debt,  the  defendant,  in  pleading  a  tender,  ought  to  conclude  his  plea  by  praying 
judgment,  if  the  plaintiff  ought  to  have  or  maintain  his  aetion  to  recover  any  damages  againet 
him ;  for,  in  this  action,  the  debt  is  the  principal,  and  the  damages  are  only  accessary ;  but 
in  assumpsit  the  damages  are  the  principal ;  and  therefore  in  pleading  a  tender  in  that  action, 
the  defendant  ought  to  conclude  his  plea  with  a  prayer  of  judgment,  if  the  plaintiff  ought  to 
have  or  maintain  his  action  to  recover  any  more  or  greater  damages  than  the  sum  tendered, 
or  any  damages  by  reason  of  non-payment  thereof;  2  Salk.  622,  623 ;  Ld.  Raym.  244 ;  Willes, 
B.  In  pleading  matter  of  estoppel,  the  defendant,  in  the  conclusion  of  his  pica,  should  rely 
on  it ;  Co.  Lit.  303.  b ;  Com.  Dig.  Pleader,  E.  31 ;  Dal.  68 ;  1  Saund.  325.  n.  4 ;  Willes,  13. 

t  It  was  enacted  by  the  stat.  of  4  Anne,  c.  16.  s.  1.  "  that  no  advantage  or  exception  shall 
be  taken  of,  or  for  want  of  averment  of  hoc  paratus  est  verificare,  or  hoc  paratus  est  veriJL 
core  per  recordum;  or  of  or  for  not  alleging  prout  patet  per  recordum,  or  any  other  matter  of 
like  nature,  except  the  same  shall  be  specially  and  particularly  set  down,  and  shown  for  cause 
of  demurrer."  Since  this  statute,  a  wrong  or  defective  conclusion  either  to  the  country  or 
with  a  verification,  Ac.  can  only  be  objected  to  by  special  demurrer ;  2  Saund.  190.  n.  5 ; 
Com.  Dig.  Pleader,  £.  29.  32,  33. 

y  At  common  law,  the  defendant  could  only  have  pleaded  a  single  matter  to  the  whole  de- 
claration, which  rigour  often  abridged  the  justice  of  his  defence,  and  was,  doubtless,  one 
cause  of  perplexed  inartificial  pleading,  the  party  endeavouring  to  crowd  as  much  reasoning 
as  he  could  into  his  plea,  however  intricate,  repugnant,  and  contradictory  he  made  it  by  so 
doing ;  Eunom.  141 ;  1  Chitty  on  PI.  230,  231.  But  even  at  common  law  the  defendant  might 
have  pleaded  several  matters  to  different  parts  of  the  declaration,  as  not  guilty  to  part ;  and 
to  other  parts  a  justification  or  release,  &c.  And  where  there  were  several  defendants, 
each  of  them  might  have  pleaded  a  single  matter  to  the  whole,  or  several  matters  to  diffe- 
rent parts  of  the  declaration ;  Co.  Lit.  303.  a.  And  now,  by  the  statute  for  the  amendment 
of  the  law,  4  Ann.  c.  16.  s.  4,  5.  it  is  enacted  "  that  it  shall  be  lawful  for  any  defendant  or 
tenant  in  any  action  or  suit,  or  for  any  plaintiff  in  replevin,  in  any  court  of  record,  with  the 
leave  of  the  same  Court,  to  plead  as  many  several  matters  thereto  as  he  shall  think  necessa- 
ry for  his  defence ;  provided,  nevertheless,  that,  if  any  such  matter  shall,  upon  a  demurrer 
joined,  be  judged  insufficient,  costs  shall  be  given  at  the  discretion  of  the  Court;  «>r  if  a  ver- 
dict shall  be  found  upon  any  issue  in  the  said  causo  for  the  plaintiff  or  demandant,  costs  shall 
bo  also  given  in  like  manner,  unless  the  judge  who  tried  the  said  issue  shall  certify  that  the 
defendant  or  tenant,  or  plaintiff  in  replevin,  had  a  probable  cause  to  plead  such  matter 
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Or  non  est 

factum  to 
the  whole 


2.  Of  right  to  plead  several  confined  to  court*  of  record.* 
3.  What  pleas  allowed  to  be  pleaded  together 4 
Under  the    1*  Maclbllan  v.  Howard.  H.  T.  1791.  K.  B.  4  T.  R.  194.  S.  P.  Docoal  ?. 
st&t.  of  Bowman.   M.  T.    1770.     K.   B.  2  Bl.  Rep.  723;  S.   C.  3  Wila.   145.  S. 

Anne,  the         p#  Kayb  v#  pATCH.  'f.  T.  1786.  K.  B.  Cited  Tidd.  707.  8th  Edit. 
annot  '*  was  move^  to  discharge  a  rule  which  the  defendant  bad  obtained  to  plead 

plead  pleas  double,  namely,  non  assumpsit  as  to  the  whole,  and  a  tender  as  to  part,  con- 
[411]    tending  that  it  was  inconsistent,  and  relying  on  the  practice,  and  on  Kay  and 
that  are  ma-  Patch,  where  the  point  was  settled. 

nifestly  in-  Per  Cur.  The  defendant  cannot  be  permitted  to  plead  non  assumpsit  to  the 
c^nfiatont  w|10(e>  ancj  a  tender  as  to  part  because,  if  the  general  issue  be  found  for  the 
other  as  defendant,  it  will  then  appear  on  the  record  that  no  debt  is  due,  and  yet  the 
nonassump-  defendant  admits  something  to  be  due.  And  they  made  the  rule  absolute  to 
sit;  set  aside  the  rule  to  plead  double. 

2.  Jenkins  v.  Edward.  H.  T.    1793.  K.  B.  5  T.  R.  97  Obolll  ?.  Krjln- 

SHEAn.  T.  T.  1812.  C.    P.  4  Taunt.  459. 

To  debt  on  bond,  conditioned  to  pay  by  instalments,  till  the  whole  was  paid, 

the  defendant  pleaded,  1st.  Non  est  factum  ;  2ndly+  That  the  whole,  except  631. 

declaration, Qaa<  been  paid,  and   that  the  sum  was  tendered  to  the  plaintiff  before  the 

and  atender  day  on  which  it  became  due.  The  Court  said,  that  the  statute  had  given  them 

as  to  part.;    a  discretion,  eitiier  to  permit  or  to  refuse  several  matters  to  be  pleaded,  and 

that,  in  tjieir  discretion,  they  ought  not  to  permit  such  matters  as  the  present 

to  be  pleaded,  lest  there  should  be  an  incongruity  on  the  record  ;  since,   if  the 

•defendant  succeeded  on  the  first  plea,  it  would  appear  that  there  never  existed 

such  a  bond  as  that  declared  on,  and  yet  that  the  defendant  had  admitted  that 

something  was  due  on  the  very  same  bond. — Rule  absolute  and  leave  granted 

to  plead  either  of  the  pleas.  "* 

Or.inanac-  3,     Laughton  v.  Ritchie.  H.  T.   1798.  C.  P.  3  Taunt.  385. 

Von.on.  a  It  was  moved  to  plead  several  matters  in  an  action  upon  a  charter-party  by 

-cannot         deed,  viz.  1st.  Non  est  factum  ;  2ndly.  Payment  of  freight,  and  some  others* 

plead  mm     Cause  was  then  shown  that  the  charter-party  was  made  in  the  West  Indies,  and 

set  factum,  a  witness  must  be  brought  from  thence,  with  great  delay  and  expense,  to  re- 

when  he  re-  pej  tne  g^  pjea  .  an(j>  ag  tne  0ther  pleas  pretty  clearly  show  that  the  charter- 

<rf  his  pleas  Part?  nas  Deen  executed,  the  Court  will   restrain  the  defendants  from  pleading 

as  matter  of  *on  est  factum.     The  court  made  the  rule  absolute  to  plead  all  the  pleas  ex* 

defence,       cept  the  first. 

which  ad.  4,  gHAW  Vm  Everett.  H.  T.  1798.  C.  P.  1  B.  &  P.  222. 

«ndon,6iT  Cause  was  shown  against  a  rule  niei  for  pleading  several  matters  xna&sump- 
the  defend- ***  on  a  kill  of  exchange  ;  viz.  1st.  The  general  issue  ;  2nd.  That  the  bill 
ant  cannot  was  given  on  a  stock-jobbing  transaction,  contrary  to  7  Geo.  2.  c.  8.  It 
was  contended,  that  any  thing  which  went  to  impeach  the  consideration  of  the 
note  might  be  given  under  the  general  issue  and  that  the  only  object  of  this 
application  on  the  part  of  the  defendant  was  to  get  over  the  time  in  which  a 


plead  non 
assumpsit 
and  the 
stock-job- 
bing act; 


which  upon  the  said  issue  shall  be  found  against  him.  Provided  also  that  nothing  in  this  act 
shall  extend  to  any  writ,  declaration,  or  suit  of  appeal  of  felony,  Ac.  or  to  any  writ,  bill,  ac- 
tion, or  information  upon  any  penal  statute ;"  Comyn'a  Digest,  tit.  Pleader,  £.  2;  and  Tidd's 
Prac.  4th  Edit.  601  to  609.  6th  Edit.  704  to  709. 

*  By  the  express  words  of  the  staL  4  Ann.  c.  16.  s.  4  &  5.  the  privilege  of  pleading  seve- 
ral matters  is  confined  to  courts  of  record.  Several  pleas,  therefore,  could  be  adopted  iu 
inferior  courts ;  and,  if  pleaded  in  a  court  not  of  record,  they  would  be  demurrable  for  du- 
plicity. 

t  The  defendant  was  not  formerly  allowed  to  plead  in  assumpsit,  non  assumpsit,  and  infan- 
cy, Barnes,  333 ;  or  a  release,  Cas.  Pr.  C.  P.  154;  Barnes,  328.  3.  C;  or  set  off,  Barnes, 
363 ;  in  debt  on  bond,  non  est  factum,  and  solvit  ad  or  post  diem,  2  Blac.  Rep.  905.  993 ;  in 
debt  for  rent,  nil  debet  or  nil  habuit  in  tenementis,  Cas.  pr.  C.  P.  154 ;  Barnes,  333  ;  T.  C.  in 
trover,  not  guilty,  and  the  bankruptcy  of  the  plaintiff,  Barnes,  360 ;  or  in  trespass,  Barnes,  351. 
But  of  late  years  the  Court  has  been  less  strict  than  formerly  in  the  construction  of  the  act 
of  parliament  for  pleading  double,  which  is  general,  and  a  remedial  law,  Barnes,  347,  348 ; 
and  accordingly  it  is  now  settled,  that  the  defendant  may  in  general  plead  as  many  different 
matters  aa  he  shall  think  necesssary  for  his  defence,  though  they  may  appear  at  first  view  to 
be  contradiotory  or  inconsistent. 
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notice  of  trial  might  be  given  for  the  next  sittings,  by  introducing  a  long  repli-    [  412  ] 
cation  ;  and  the  Court  being  of  this  opinion,  discharged  the  rule. 
6,    Fnoic  v.   Ladd.  M.  T.   1779.   C.  P.  2  Bl.  Rep.  1326.  Anoxbstin  v. 
Vaughan.  H.  T.  1798.  C.  P.  1  B.  &  P.  222.  note. 

The  Court  refused  to  permit  the  defendant  to  plead  non  assumpsit,  and  that0'*1'*?  *>~ 
the  plaintiff  was  an  alien  born  ;  the  latter  being  an  unconscientious  plea,  and  J^^]^ 
not  to  be  favoured.  Maf ;         * 

6.  Shombeck  v.  De  la  Coux.  M.  T.  1808.  K.  B.  10  East,  326. 

The  defendant  had  leave  to  plead  several  matters,  as  to  all  the  matters  in  Or  alien  en. 
the  declaration,  except  11.  Ms.  6d.,  parcel,  &c.  of  the  said  sum,  &c.  that  he  did  «m7  and  » 
not  promise ;  and  a  tender  of  that  sum,  which  the  plaintiff  refused  to  accept ;  tender» 
and  for  further  plea  as  to  all  but  the  said  sum,  that  the  plaintiff  is  an  alien 
enemy.    Whereupon  a  rule  was  granted  for  the  defendant  to  show  cause  why  so 
much  of  the  rule  to  plead  double  as  aplies  to  the  two  last  pleas  should  not  be 
discharged,  and  why  those  two  pleas  should  not  be  struck  out,  upon  the  ground 
of  their  inconsistency.     That  the  plea  of  alien  enemy  had  been  permitted  by 
the  practice  of  this  Court,  though  not  in  C.  B.,  2  Bos.  &  Pull.   72  ;  to  be 
pleaded  with  other  pleas ;  and  that  there  was  the  less  reason  foi   the  objec- 
tion, as  alien  enemy  might  be  given  in  evidence  under  the  general  issue. 
The  Court  however  approved  of  the  practice  of  C.  B. 

Lord  EUenboroughy  C.  J.,  observed  on  the  manifest  repugnancy  of  these 

pleas,  the  plea  of  tender  admitting  that  the  plaintiff  had  a  locus  standi  in  court 

as  to  part  of  the  demand  ;  and  the  plea  of  alien  enemy  denying  that  he  had 

any  right  to  stand  in  a  British  court  of  justice,  or  to  recover  any  thing. — Rule 

absolute. 

7.  Trvckekbkodt  v.  Payne.  H.  T.  1810.  K.  B.  12  East,  206. 

To  an  action  for  an  assault  and  false  imprisonment,  the  defendant  plea-  Or othcr  fa- 
ded ;   1st.   Not  guilty.     2ndly.  That  the  plaintiff  was  an  alien  enemy ;  and,  J^^!™1 
3rdly.  That  the  plaintiff  having  committed  a  felony,  the  defendant  gave  him  ' 

in  charge  of  a  constable,  to  be  taken  before  a  magistrate.  The  Court,  how- 
ever, said  it  was  now  the  practice  here,  as  well  as  in  C.  B.,  not  to  suffer  the 
plea  of  alien  enemy  to  be  pleaded  with  other  matter  inconsistent  with  it ; 
and  that  the  Court,  in  several  instances  of  late,  had  withdrawn  permission  to 
plead  several  matters,  unless  the  defendant  agreed  to  strike  cut  the  plea  bf 
alien  enemy  ;  but  on  this  occasion  they  gave  defendant  leave  to  elect  which 
of  the  special  pleas  be  would  abide  by. 

8.  Jackson  v.  Warwick.  T.  T.  1751.  K.  B.  Barnes,  361. 

Rule  made  absolute,  giving  plaintiff  leave  to  withdraw  his  plea,  in  bar  to  de-  **ut  £e  m»y 
fendant's  avowry,  and  to  plead  double  ;  via.  the  same  plea,  with  another  plea  ad- plead  "^ 
ded,  on  payment  of  costs.     In  the  course  of  this  action  it  was  said  that  the    r  4/31 
frequent  application  made  to  the  Court  to  plead  non  assumpsit  and  non  as-  and  tDe  J[%m 
gumpsit  infra  annos  were  unnecessary,  because  the  latter  plea  singly  would  tute  of  limi- 
answer  all  purposes  without  the  former  ;  but  this  is  a  mistake.     Under   the  tatione, 
former  plea  coverture,  or  release,  a  set-off  may  be  given  in  evidence,  which, 
under  the  latter,  cannot  be  done. 

9.  Lechmere  v.  Rice.  M.  T.  1799.  C.  P.  2  B.  &  P.  12.  , 

Cause  was  shewn  against  a  rule  nisi  for  pleading  non  est  factum  to  an  ac-  yr  n°**** 
tion  of  debt  on  bond  and  the  statute  of  gaming.     The   Couit  were  of  opinion*^  ^tJ£e 
that  the  two  pleas  were  not  more  inconsistent  than  many  which  are  allowed  of  gaining 
to  be  pleaded  together,  as  not  guilty  to  an  assault  and  special  jurisdiction  ;  and  or  usury ; 
that  probably  the  true  reason  for  opposing  the  tule  was,  as  bad  been  suggest- 
ed, to  keep  the  attesting  witness  out  of  the  way. 

10.  Harm  an  v.  Dunn.  M.  T.  1748.  K.  B.  Barnes,  355-  ^"no**" 

Rule  made  absolute  for  defendant  to  plead  not  guilty,  and  a  justification.      £uW  and  a 
11.  Geebino  v.  Manning.  T.  T.  1750.  C.  P.  Barnes,  366  ;  S.  C.  2  Bl.  Rep.  justification; 

1093. 

Rule  absolute,  giving  defendant  to  plead  not  guilty ;  and  a  tender  of  amends.  Or  not  guil- 
ty, and  a  tender  of  amends  ;* 

•  Or  non  assumpsit  and  infancy  or  a  release  ;  Wright  ▼.  Gregory 4  Tldd.  708. 
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This  is  very  different  from  nan  assumpsit  in  case  on  promise,  and  a  tender  of 

money. 

12.  Stubs  ?.  Nbevbs.  T.  T.  1736.  C.  P.  Barnes,  336  ;  S.  C.  Ca.  Prac.  C.  P. 

153. 
Or  not  grill-      Jt  was   moved  for  defendant  for  leave  to  plead  double  ;  viz.  not  guilty,  and 
ty5  "une^*  libw™  tenementum  of  the  liberty  of  St.   Catherine's,  and  obtained  a  rule  to 
mentum;      show  cause,  which  was  afterwards  made  absolute,  upon  an  affidavit  of  service, 

no  cause  being  shown. 
And  the  13.  Wilson  v.  Ames.  H.  T.  1813.  C.  P,  1  Marsh.  74  ;  S.  C.  5  Taunt  340. 
P^^tf"  m  Cause  was  shown  against  a  rule  obtained  in  this  cause,  which  was  an  action 
may  plead  °^  replev*n»  f°r  leave  of  the  plaintiff  to  plead  several  matters  in  bar  to  the  do- 
in  bar  that  fendant's  cognizance  ;  viz.  1st.  That  he  did  not  hold  as  tenant ;  2ndly.  Infancy, 
he  did  not  It  was  said  that  infancy  could  not  be  pleaded  with  non  assumpsit ;  and  there- 
hold  ante-  fore>  jt  could  not  be  pleaded  with  a  denial  of  the  tenancy. 

ren^inw!10     Tne  Court  said'  thev  frequently  allowed  pleas  of  this  kind  to  be  joined,  and 
rear,  with  a  tne  rule  was  accordingly  made  absolute.    . 
plea  of  in.        See  Tidd's  Practice,  671,  5th  Edit. 

fancy.  Anon.  T.   T.  1706.  C.  P.  Com.  Rep.  148-     Anderson  v.  Anderson.    T. 

[  414  ]        T.  1776.  C.  P.  2  Bi.   Rep.  1157.     Hillibr  v.  Fletcher.  T.  T.   1778. 

C.  P.  Id.  1207  ;  sed  vide  2  Wils.   118. 

The  defend.      jn  fa^  Up0n  bond  for  the  payment  of  money  due  on  the  6th  of  Fabruary, 

^ead*seve- tDe  defendant  pleads  that  he  paid  it  on  the  9th  day  of  January  preceding,  and 

ral  matters  issue  that  he  did  not  pay  it  on  the  9th  day  of  January  ;  and  upon  that  a  ver- 

'which  re.     diet  for  the  plaintiff.     And  it  was  moved  to  plead  again  ;  for,  notwithstanding 

quire  difFe-  the  verdict,  the  plaintiff  may  be  paid  after  the  9th  day  of  January,  and  be- 

Atrial*  *°re  tDe  ^tn  **ay  °^  February,  when  the  condition  was  that  the  money  should 
be  paid,  and  therefore  the  bond  perhaps  was  not  forfeited,  and  the  plaintiff  had 
not  title  of  action,  and  it  was  argued  that  it  was  an  immaterial  issue,  notwith- 
standing it  was  aided  by  the  statute,  1  Com.  Dig.  331  ;  and  therefore  it  was 
ordered  that  they  should  plead  again. 

15.     Attorney-General  v.   Allgood.     E.  T.-  1743.     Ex.  Parker,  1. 
Rex  v.  Sir  C.    W.  Phillips.  H.  T.  1746.  Ex.  Parker,  16. 
The  defend.      ^n  information  of  intrusion  was  exhibited  in  the  court  against  the  defend- 
ant cannot  ant,  for  intruding  into  a  piece  or  parcel  of  pasture  land,  late  parcel  of  the 
plead  dou-    moor  or  common  called  Symondburn-coinmon,  called  by  the  name  of  Hebill- 
ble  to  an  in-r\gg9  lying  on  the  north  side  of  Fen  wick-field  grounds,  and  laid  to  and  held 
intrusion*-0  w*tn  Fen  wick-field  farm,  containing  by  estimation  three  acres  or  thereabouts, 
and  into  several  other  lands;  and  also  into  all  those  collieries  and  coal  mines 
situate,  lying,  and  being  within  and  under  those  commons  or  moors  called 
Work-fell  and  Symondburn-fell  or  common,   near   Coleburn  ;   all  which  said 
premises  are  situated,  lying,  and  being  in  the  parish  of  Symondburn,  in  the 
manor  of  Wark,  and  county  of  Northumberland.     It  was,  on  behalf  of  the  de- 
fendant, moved  for  leave  to  plead  three  several  matters  :    1st.  The  general  is- 
sue; 2ndly.  That  the  premises  are  part  of  the  defendant's  manor  of  Symond- 
burn, and  traverse  that  they  are  parcel  of  the  manor  of  Wark  in  the  infor- 
mation ;  3rdly«  The  statute  of  limitations,  before  the  king's  title  accrued  to  the 
manor  of  Wark. 

Per  Cur.  In  Ca.  Temp.  Hardw.  189.  the  pleading  of  double  matter  was 
allowed  by  the  A  Homey-General's  consent ;  but  Mr.  Attorney,  in  the  present 
case,  has  shown  his  dissent;  and,  for  these  reasons,  we  are  all  of  us  of  opin- 
ion, that  the  defendant  ougrht  not  to  be  allowed  to  plead  these  several  mat- 
ters to  this  information  ot  intrusion  within  the  intent  of  the  statute  for  the 
amendment  of  the  law.     And  the  rule  to  show  cause  was  discharged. 

Since  the  delivery  of  this  opinion,  the  case  of  King  v.  Huggins  has  been 
printed  in  Comyn's  Reports,  422.  where  the  defendant,  in  an  action  for  an 

*  Nor  does  the  statute  extend  to  any  action  or  information  upon  a  penal  stat.,  see  a.  7. 
and  Barnes,  17  ;  Ca.  temp.  Hardw.  262  ;  2  Str.  1044  .  8.  C.  4  T.  R.  701 ;  K.  B.  Pr.  Reg. 
318 ;  Barnes,  15. 353.  365 ;  2  Wils.  21 ;  1  B.  <k  P.  222.  C.  P.  And  the  king  is  not  hound  by 
the  statute ;  1  P.  Wms.  290 ;  For*.  57. 
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escape,  was  allowed  to  plead  double,  non  debet  et  recenter  insecutus  est. 
The  answer  is,  that  the  case  is  roisreported ;   for  though,  on  the   26th  of 
April,   1729,  there  was  a  rule  to  show  cause  why  these  pleas  should  not  be    [  415  ] 
pleaded,  yet  that  rule  was  discharged  on  the  10th  of  May  following  ;  and  it         * 
appears  by  the  record,  that  the  defendant  did  not  plead  non  debet,  but  only  a 
recaption  by  fresh  pursuit.  ' 

The  case  of  the  Attorney-General  v.  Snow  has  also  been  since  printed 
in  Bunbury,  96.  where  the  defendant  had  leave  to  plead  double  to  an  infor- 
mation of  debt,  non  est  factum,  and  conditions  performed ;  but  the  reporter 
makes  a  quart,  whether  the  act  of  the  4th  of  Anne  for  the  amendment  of 
the  law,  extends  to  the  case  of  the  crown. 

16.  Rsx  v.  Archbishop  of  York.  H.  T.  1744.  C.  P.  Willes.  533 ;  S.  O. 

Barnes,  353. 

Qnare  impedit.    The  defendant  moved  to  plead  two  pleas  on  the  stat.  4  &  Or  to  a 
5  Ann.  c.   16.  The  objection  made  to  the  application  was,  that  the  king  was  ?«<***«  "»pr. 
not  bound  by  this  statute,  because  not  expressly  named.     That  the  words  of  ^  ™.     * 
the  clause  being  "  plaintiff  and  defendant,"  could  never  be  intended  to  include  paxtyf^ ** * 
the  king  ;  and  it  is  plain  by  the  next  clause  that  the  king  was  not  intended  to  be 
included,  because  there  are  directions  concerning  the  payment  of  costs  in  case 
there  is  a  demurrer  to  the  pleas  on  a  verdict  for  the  plaintiff ;  and  the  judge 
does  not  certify  that  there  was  good  cause  for    pleading  such  double  matter  ; 
and  be  said  that  it  bad  been  holden  that  the  statutes  of  jeofails  do  not  ex- 
tend to  the  king.     That  the  Court  of  King's  Bench  had  denied  a  defendant 
to  plead  two  pleas  in  an  information  in  the  nature  of  a  quo  warranto ;  though, 
by  the  opinion  of  six  judges  against  six,  that  is  to  be  considered  as  a  civil 
action,  see  Rex  v.  Bennet,  4  Geo.  1  Stra.  101  ;  Park.  10,  11  ;  Rex.  v.  Jones, 
M.  T.  10  Geo.  1.  8  Mod.  201.     That  the  same  had  likewise  been  denied  af- 
ter two  sol  men  arguments  in  the  Exchequer,  on  an  information  of  intrusion,  see 
Attorney-General  v.  Allgood,  Park.  Rep.  1.  which  is  certaintly  a  civil  action  ; 
where  it  was  bolden   (P.  10  Geo.  2.)  that  the  king  was  not  within  the  words 
or  intent  of  the  statute. 

Bennett,  J.9  cited  a  case,  where  it  had  been  holden  that  the  words  "  plain* 
tiff  and  defendant "  could  not  not  mean  the  king. 

The  rule  for  leave  to  plead  double  was  in  the  term  following  discharged* 

Vid  Barnes,  353. 

17.  Rkx  v.  Caldwell.  H.  T.  1801.  Ex.  Forr.  57.  Sed  vide  Warwick  v. 
Nrwuns.  H.  T.  1721.  Ex.  Bunb.  96 ;  S.  C.  Com.  Rep.  422.  semb.  over- 
ruled.   Attorhrt-Genrral  v.  Allgood.  E.  T.  1743.  Ex.  Parker,  1. 

A  sc^re facias  was  brought  against  the  defendants  on  ther  bond  to  the  king.  £>r  jna'w* 
A  rule  to  show  cause  why  the  defendant  should  not  be  at  liberty  to  plead  ^u^^aSL* 
reral  matters,  viz.  non  est  factum,  and  performance  of  the  condition,  pursuant  to  his  ma» 
the  stat  4.  Ann.  c.   16.  s.  4.  jesty.* 

Maedonald  C.  B.     The  only  question  is,  whether  the  law  upon  this  point 
has  been  completely  settled,  or  not.    That  that  is  so,  is  proved  to  demonstration.    [  416  ) 
In  the  year  1 743,  and  again  in  the  year  1 746,  it  was  decided,  after  repeated 
consideration  of  the  Court,  upon  the  ground  that  the  clauses  of  this  act  respect- 

*  Nor  could  he  plead  doable  till  the  stat.  37  Geo.  3.  58.  on  an  information  in  the  nature 
of  a  quo  warranto,  1  P.  Wms.  230 ;  Parker,  10  ;  but  by  that  act;  **  it  shall  be  lawful  for  the 
defendant,  to  any  information  in  the  nature  of  a  quo  warranto,  for  the  exercise  of  any  office 
or  franchise  in  any  city,  borough,  town,  or  corporation,  to  plead  that  he  had  first  actually 
taken  upon  himself,  or  held  or  executed  the  office  or  franchise  which  is  the  subject  of  suck 
information,  six  years  or  more  before  the  exhibiting  of  sttch  information,  etc.  which  plea 
•hall  and  may  be  pleaded  efther  singly  or  together  with  and  besides  such  plea  as  he  might 
have  lawfully  pleaded  before  the  passing  of  the  act,  or  such  several  pleas  as  the  Court  oa 
motion  shall  allow.**  In  the  construction  of  which  statute  it  has  been  holden,  that  the  legis- 
lafure  intended  to  give  a  defendant,  in  such  a  proceeding,  the  liberty  of  pleading  several 
pleas,  whether  with  or  without  the  plea  of  the  statute  of  limitations ;  the  concluding  words 
of  the  act  being,  M  or  such  several  pleas,"  Ac. ;  3  T.  R.  $>7.  But  this  statute,  as  well  as  9 
Jsjmt;  c.  90.  is  confined  to  corporate  offices,  9  Bast,  469 ;  and  it  does  oot  apply  where  thef* 
is  a  continuing  incompatibility,  as  where**  burgee*  tu*  ecoa*tfaJ4  4*  otte1*  of  towa  dark, 
wfcfoa  he  atfff  exameae;  Obit  ft**  8ft  ^ 

VOL.  XBT.  &7 
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* 
log  jeofails  only  are  applicable  to  suits  by  the  crown  and  not  those  giving  de- 
fendants power  to  plead  double.     In  the  case  in  Bunbury,  no  order  was  made ; 
and  the  bar  seems  to  have  been  dissatisfied  with  the  decision  of  the  Court. 
*  The  case  in  Barnes  is  not  decisive  of  this  point.     The  case  in  Comyns  is  mis- 

reported.     Then  there  are  two  consecutive  determinations  against  this  applica- 
tion and  no  contradiction  :  we  are  therefore  bound  to  refuse  this  rule. 
18.  Chitty  v.  Hume.  H.  T.  1811.  K.  B.  13  East,  265. 
Where  si-        In  an  action  on  a  bond  given  twelve  years  ago  in  the  East  Indies,  where 
lowing  se-    fae  subscribing  witness  resided,  the  defendant  having  first  caused  great  delay 
wouWcre-  to  tDe  act*on  DV  insisting  on  oyer  of -the  original  instead*  of  a  sworn  copy, 
ate  unjust"   which  obliged  the  plaintiff  to  send  for  the  bond  from  the  East  Indies ;  and 
delay,  the    having  then,  by  leave  of  the  Court,  under  the  statute  to  plead  several  matters, 
Court  will    pleaded  non  est  factum,  solvit  ad  diem,  et  solvit  post  diem. 
rescind  the       rpne-  £ourtj  \n  consideration  of  the  delay  which  had  already  intervened*  and 
double   and  °f  tDe  further  delay  which  might  be  occasioned  by  taking  the  deposition  of  the 
compel  the  subscribing  witness  in  the  East  Indies  in  proof  of  the  bond,  and  also  upon  an 
defendant  to  affidavit  that  part  payment  had  been  made  on  the  hond  by  the  defendant  since 
rfh°IjODe  n*8  return  h°I,ie>  and  recently  before  the  action  brought,  rescinded  the  rule  for 
o     e  pleas,  pigling  double,  in-order  to  make  the  defendant  elect  to  stand  either  upon  his 
plea  of  non  est  factum,  or  on  bis  plea  of  payment  at  and  after  the  day. 
19.  Hodges  v.  Holder.  Lent.  As.  1813.  K.  B.  3  Campb.  366* 
And,  in  on      Declaration  in  the  usual  foun  for  breaking  and  entering  plaintiff's  close,  and 
dertopre.  with*  horses  and  carriages  treading  down  the  the  grass  and  subverting  the 
vent  a  reply  soil,  &c.     The  defendant  pleaded,  as  to  coming,  and  force,  and  arms,  and 
on  the  trial,  w|iatever  ejse  wag  against  the  peace  of  our  lord  the  king,  not  guilty;  and  as 
preferable    to  *ne  res^ue  °f  tne  trespass,  a  right  of  way,  which  was  traversed  by  the  re- 
to  plead  on.  plication,  and  thereupon  issue  was  joined. 

\y  a  special      Bayley,  J.,  held,  that  this  plea  of  not  guilty  as  to  force  and  arms  was  not 
Plea»  w'tD*   a  general  issue,  and  that,  as  it  did  not  throw  the  necessity  of  any  proof  00 

neral  tssue.  ^e  plaint"3>  tne  defendant  ought  to  begin, 
r  417  ]  4.  Each  plea  must  be  valid  and  perfect  in  itself.* 

6.  Form  of  in  general. 
Bartholomew  v.  Irfxaxd.  H.  T.  1737.  K.  B.  And.    108.     Ryley  v.  Pabx- 
HptsT.  T.  T.  1748.  K.  B.  1  Wils.  2 IS.  Duke  op  St.  Albaiss  v.  Sheke.  T. 
T.  1789  C.  P.  1  H.B1.  275. 
An  omis.         Trespass  for  taking  and  impounding  the  cattle  of  the  plaintiff. at  Tedding- 
•ion  to  state  ton>  *m  tne  county  0f  Middlesex.     All  the  defendants  plead  the  general  issue? 
con'dor/ub. an(*  thereupon  issue  is  joined.     Two  of  the  defendants  plead  another  plea, 
sequent      "  without  saying  by  leave  of  the  Court,  that  one  is  seised  of  a  certain  close  at 
pleas  were  Kingston,  in  Surrey,  and  the  other  as  his  servant ;  and  justify  the  taking  the 
pleaded  by  cattle  damage  feasant,  and  that  they  drove  them  to  •  and  impounded  them  at 
Covft  doe     Teddington,  as  it  was  lawful  for  them  to  do.     The  plaintiff  demurs,  ami  therein 
n^  jt  says  that  the  plea  is  uncertain,  informal,  and  double  ;  but  does  not  say  what  the 

seems,  ren-  duplicity  is.  It  was  moved  for  the  plaintiff  that  this  is  a  double  plea  ;  for  the 
der  the  plea  general  issue  is  an  answer  to  the  whole  declaration,  and  the  other  plea  is  not 
demurrable,  ^j  to  ^  wjtj,  jeave  0f  ^e  Court.  On  the  other  side  it  was  said,  the  jus- 
tification is  a  good  answer  without  a  traverse ;  for  the  impounding  at  Ted- 
dington  is  a  detaining  and  taking  at  Teddington,  and  to  have  traversed  the 
taking  at  Teddington  would  have  been  a  good  cause  of  demurrer ;  or  if  issue 
had  been  joined  on  such  a  traverse,  the  defendant  must  have  been  gone,  for 
the  reason  aforesaid  :  ami  of  this  opinion  was  the  Court  in  both  points,  and 
judgment  for  the  defendant  per  totam  Curiam. 

6.  Motion  for  leave  to  plead  several  pleas,  t 

*  Where  there  are  several  pleas,  it  is  advisable,  in  order  to  avoid  prolixity  and  expense, 
if  practicable,  to  refer,  in  subsequent  pleas,  to  a  statement  of  the  same  matter  in  a  preceding 
plea ;  the  same  as  in  the  case  of  several  counts  in  a  declaration  ;  Willee,  380 ;  1  Marsh,  33. 
35 ;  but  one  plea  cannot  be  taken  aivantage  of  to  help  or  vitiate  another,  for  every  plea  mu«t 
stand  or  fall  by  itself,  unless  expressly  referred  to  by  an  appropriate  allegation ;  Willee,  380. 

t  In  order  to  plead  two  or  more  matters  in  the  King's  Bench,  it  is  not  neeeeeaiy  that 
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Sracu  t.  Piicdar.  If.  T.   1741.  0.  P.     Barnes,  347.  overroling  Heath* 
nxu>  v,  Ausn.  M.  T.   1734.  C.  P.  Barnes,  332  ;  S.  C.  Ca.  Prac.  C.  P.  154. 

A  rule  to  show  cause  why  defendant  should  not  plead  doubly,  viz.  Dot  ^n  affidavit 
guilty,  and  a  general  release  from  one  of  the  plaintiffs.     The  Court  have  been  ap^JJ2Jy 
too  nice  in  the  construction  of  the  act  of  Parliament  for  pleading  doubly,  which  contradictor 
is  general,  and  a  remedial  law.     These  pleas  are  not  absolutely  contradictory  ;  ry  were  ne. 
the  release  is  general  and  not  particular,  and  cannot  in  this  case  be  given  in  c5MV,rfto« 
evidence  under  the  Not  guilty.     No  affidavit  is  necessary.  M^At 

See  Bant*,  348.  364.  foes  is"  not 

requisite  in  order  to  obtain  a  rule  to  plead  several  matters. 

7.  Judge's  order  for  invocations.  I  418  J 

1.  Ahickey  v.   Y  band  all.    M.  T.  1822.  C.  P.  1  Bing.  66.  tie  Court 

To  an  action  of  trespass,  the  defendant  pleaded  in  justification  a  right  of  will  not  de. 
way,  which  was  variously  described  in  several  pleas  ;  and  a  new  way  having  ci<ieon  *• 
been  substituted  by  the  plaintiff  for  one  formerly  used  by  the  defendant,  there  pfe^""*  ° 
were,  for  every  distinct  mode  of  stating  the  right,  two  pleas  exactly  alike,  ex-  refer'thera 
cept  that  one  applied  to  the  old  and  the  other  to  the  new  way.     The  fourth  to  the  pro. 
and  fifth  pleas  having  described  the  right  to  be  for  the  defendant  to  go  "  by  thonotary, 
himself,  and  his  servants,  and  with  horses  ;  "  and  the  sixth  and  seventh  P^ea8  ^ue^tion  on 
tor  the  defendant  to  go  "  by  himself,  and  his  servants,  with  horses  ;  "  cause  which  they 
against  the  rule  was  shown,  that  at  all  events  the  Court  would  not  decide  on  depend  ap- 
tbe  necessity  of  pleas,  or  refer  them  to  the  prothonotary  in  a  question  which,  v**n  to  be 
on  the  face  of  them,  appeared  to  be  a  question  of  doubt  and  nicety.     The  °?t?e      * 
Court  concurring  in  this  position,  the  rule  was  discharged,  but  without  costs.    0f  ^oubt  or 
2.  Benn  v.  Geary.  T.  T.  1734.  C.  P.  Barnes,  331.  difficulty. 

A  rule  was  made  for  plaintiff  to  show  cause  why  the  defendant  should  not  The  motion 
plead  double,  viz.  non  assumpsit  and  non  assumpsit  infra  sex  annos.  Plain-  for  leave  to 
tiff,  on  showing  cause,  produced  an  affidavit  that  the  defendant  had  not  appear- PJ6*^  aeYe- 
ed,  and  consequently,  not  being  in  court,  was  not  proper  to  make  the  motion,  can"*"*'* 
3.  Ring  v.  Boswkll.  M.  T.   1765.  C.  P.  Barnes,  329;  S.  C.  Ca.  Prac.  1  ^4.  made  till  thei 

Defendant  obtained  a  rule  to  plead  double,  non  assumpsit  and  non  assump-  defendant 
sit  infra  sex  annos.     Plaintiff  showed  for  cause,  that  the  rule  to  plead  was  expi-  has  appear* 
red  before  the  motion  to  plead  double  was  made.     But  the  Court  held  that  ®^ ;  but  "* 
defendant  was  proper  to  move  to  plead  double  any  time  before  judgment  was  anceit  may 
signed.  be  made  at 

any  time 
an  affidavit  should  be  made  of  the  facts  ;  bnt  the  Court  formerly  expected  to  be  informed  before 
what  the  matters  were  that  were  desired  to  be  pleaded,  in  order  to  judge  whether  they  were  judgment.* 
proper,  R.  T.  5  4  6  Geo.  2.K.  B. ;  though  now  the  motion  for  leave  to  plead  several  mat. 
ten  is  in  that  Court  become  a  mere  motion  of  course,  which  only  requires  counsel's  signa- 
ture ;  and  the  morion  paper  being  delivered  to  the  clerk  of  the  rules,  he  will  show  up  a  rule 
thereon,  a  copy  of  which  should  be  delivered  with  the  plea,  if  it  be  then  ready ;  or  otherwise 
the  plaintiff's  attorney  should  have  notice  that  instructions  have  been  given  for  the  rule,  and 
that  a  copy  will  be  delivered  as  soon  as  it  is  drawn  up.  In  the  Common  Pleas,  the  rule  to 
plead  several  matters  is  drawn  up  by  the  secondaries,  and  they  will  draw  it  up,  as  a  matter 
of  course,  on  a  brief  or  motion  paper  signed  by  a  serjeant,  without  a  rule  to  show  cause  for 
leave  to  plead  the  following  pleas,  viz.  in  assumpsit,  non  assumpsit,  and  non  assumpsit  infre 
sex  amaos;  or  a  release,  or  set  off,  non  assumpsit**  to  part,  with  a  tender  and  set  off;  non 
mssumpsit  and  a  discharge  under  on  insolvent  act,  or  pUne  administravit,  generally  or  spe- 
cially ;  pUne  administravit  and  a  set  off,  or  ne  ungues  executor,  and  plene  administravit ;  in 
debt  or  bond,  non  est  factum  and  infancy  or  duress,  or  solvit  ad  diem  and  a  set  off;  and  in 
trespass  pot  guilty,  and  Uberum  tenementum,  son  assault  demesne,  moUiter  manus  imposuit,  ot 
a  tender  of  amends  ;  Imp.  C.  P.  299,  300.  But  in  other  cases  the  Court  must  be  moved  in 
term  time,  for  a  rule  to  show  cause  why  the  defendant  should  not  have  leave  to  plead  the 
several  matters  intended  to  be  pleaded. 

*  The  rule  nisi  being  drawn  up,  a  copy  of  it  should  be  made  and  served  on  the  plaintiff's 
attorney,  showing  hjra  the  original  rule ;  and  on  the  day  of  showing  cause  the  Coun,  on  an 
affidavit  of  service,  will  make  (he  rule  absolute  ;  which  latter  rule  being  drawn  up  by  the 
secondaries,  a  copy  thereof  should  be  made,  and  annexed  to  the  pleas,  before  they  are  filed 
or  delivered,  Barnes,  331;  or  if  filed  or  delivered  before  the  rule  is  made,  it  is  deemed 
sufficient  in  this  Court  to  annex  a  copy  of  the  rule  nisi  to  the  pleas,  and  to  indorse  a  notice 
thereon,  that  the  rule  absolute  will  be  served  so  soon  as  it  is  drawn  up.  In  vacation,  a  judge 
en  summons  will  make  an  order  for  the  clerk  of  the  rules  in  the  King's  Bench,  or  second* 
arise  in  the  Common  Pleas,  to  draw  up  the  rule  on  producing  a  brief  or  motion  paper, 
signed  bf  a  eoonsel  or  serjeant  for  that  purpose ;  Imp.  C.  P.  t03» 
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[  419  ]  8.  Consequence  of  pleading  several  matters  wttfotrf  Jecse. 

Bedford  v.  Gatfield.  H.  T.    1785.  K.  B.  1  Tidd.  710.  n. 
Bench  gif         Per  Buller>  J'     If  ^veral  pleas  be  filed  to  the  whole  or  part  of  a  decla- 
severai        ration,  without  a  rule  to  plead  several  matters  being  drawo  up,  or  inetnictsons 
pleu  be      given  for  it  to  the  clerk  of  the  rules,  they  are  considered  a  nullity  ;  and  the 
filed  with,    plaintiff  may  sign  judgment 

oat  a  rule  to  plead  or  instructions  given  for  it,  they  are  considered  asa  nullity,  and  the  plaintiff  stay  sign 
judgment.* 

9.  Costs  on.} 

(D)    Of  SHAM    PLEAS. 

In  general,  *•  W«hb  ▼•  Holt.  T.  T.  1744.  K.  B.  2  Stra.  1234. 

a  sham  plea     The  defendant  pleading  a  sham  plea,  the  plaintiff  obtained  the  common 

cannot  be     rule,  that  the  defendant  should  plead  peremptorily,  and  that  such  plea  shall 

COIlflidniri  no**  k°  waived ;  and  served  it  on  the  defendant's  attorney,  who,  taking  no  no- 

soaVtow'arl*'0*  °^  **'  tne  pi*™*"?'  *ft®r  tD©  expiration  of  the  time,  signed  judgment; 

rant  the       which  the  Court,  on  the  Master's  report,  held  to  be  irregular ;  the  first  plea 

plaintiff  in  standing,  and  made  the  rule  to  set  it  aside  absolute. 

signing        g.  Blkwitt  v.  Marsden.  T.  T.   1808.  K.  B.  10  East,  237.  S.  P.     Hofwoob 

judgment,  y   Wright>  E>  T#   J806-  c.   P.  2  N.  R.  188. 

Unless  it  be  *n  *n'8  case  a  8nam  P^ea  was  pleaded  of  judgments  recovered  in  the  Court 
palpably  fie  of  Piepoudre,  in  Bartholomew  Fair,  in  terms  palpably  fictitious,  and  out  of 
titkras,  and  the  regular  course.  The  Court  reprobated  the  practice,  and  suffered  the  plain- 
out  of  the  tiff  to  sign  interlocutory  judgment  as  for  want  of  a  plea ;  and  made  the  de- 
course*^  fendant's  attorney  pay  all  the  costs  occasioned  by  the  plea,  and  the  costs  of 
the  rule  for  correcting  the  proceedings. 
r  420  I  3-  Lamb  v.  Phatt.  T.  T.  1822.  K.  B.   I  D.  6l  R.  577. 

As  a  Judg-  Judgment  had  been  signed  for  want  of  a  plea.  It  was  an  action  npon  a 
ment  reeo-  bill  of  exchange,  which  was  not  due  until  Hilary  vacation  ;  and  to  the  plain* 
vered  of  a  tiff's  declaration  of  Easter  term  the  defendant  pfeaded  a  judgment  recovered  as 
term  before  0f  Hilary  term  the  bill  not  being,  in  fact,  then  due  ;  and,  on  the  authority  of 
actio^cl  PWllipi  v.  Bruce*  1  Chit.  Rep,  526,  the  plaintiff  treated  the  plea  as  a  nullity, 
creed  tf       ftnd  signed  judgment. 

Per  Cur,  The  judgment,  at  all  events,  could  not  have  been  recovered 
until  Easter  term,  and  therefore  it  is  quite  clear  that  this  plea  is  false  and 
insensible.  If  defendants  will  plead  judgments  recovered,  for  the  purpose 
of  delay,  let  thejn  at  least  take  care  that  their  pleas  are  good  in  form. — Rule 
discharged. 

See  1  B.  4*  P.  645  ;   3  B.  Sr  P.  395 ;  5   T.   R.   152 ;  4  Taunt.  668 ; 

Barnes,  252 ;  1  Chit.  Rep.  355  and  365. 
4.  Thomas  v.  Vakdermooleh.  M.  T.  1818.  R.  B.  2  B.  &  A.  197.     Bones 

v.  PxmTBR.  T.  T.  1819.  K.  B.  Id.  777. 
Or  calcula^     £uje  to  8now  cauge  WDy  tne  plaintiff  should  not  be  at  liberty  to  sign  jodg- 

•  Or  in  the  Common  Pleas  he  may  apply  to  the  Court  to  strike  out  one  of  them.  Bat 
if  a  rule  be  obtained,  and  the  pleas"put  in,  without  saying  by  leave  of  the  Court,  it  is  only 
an  irregularity,  or,  at  most,  cause  of  special  demurrer  for  duplicity,  1  Wilson,  319;  Cowp. 
•  500,  501 ;  where  the  Court  held,  that  though  an  information  against  several  defendants,  for 

usurping  several  offices,  can  only  be  filed  by  leave  of  the  Court,  yet  that  leave  need  not  ap. 
pear  on  the  record;  1  B.  <fe  P.  415. 

t  As  most  of  the  cases,  connected  with  the  costs  of  aereral  pleas,  hare  arisen  on  special 
pleas  in  trespass,  under  which  title  they  will  be  collected  and  abridged,  it  will  suffice  to 
state  here  that  the  intention  of  the  legislature  appears  to  hare  been  that,  if  there  be  seve- 
ral matters  pleaded,  some  of  which  are  found  for  the  plaintiff,  he  shall  be  entitled  to  the 
costs  of  those,  notwithstanding  other  matters  are  found  for  the  defendant,  7  East,  583,  which 
entitle  him  to  judgment  upon  the  whole  record,  unless  the  judge  before  whom  the  cause  was 
tried  shall  certify  that  the  defendant  had  a  probable  cause  to  plead  the  matters  which  are 
found  against  him.  That  this  is  the  true  construction  of  the  statute  will  appear  from  the 
eases  to  be  collected  under  tit.  Trespass. 

t  8o,  where  a  plea  of  judgment  recovered  good  in  form,  was  treated  as  a  nullity,  but  it  ap. 
peared,  that  previously  to  pleading  it,  the  defendant  had  obtained  an  order  to  stay  proceed, 
mgs  upon  payment  of  debt  and  costs,  which  he  aftewards  abandoned ;  as  this  showed  the  plea 
to  be  palpably  fictitious,  the  Court  refused  to  set  aside  the  judgment ;  Hill  v.  Tybalt*  V.  T. 
1890. 
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meat,  and  why  the  defendant,  or  his  attorney,  should  not  pay  the  costs  of  the  two  or  more 
pleas  and  of  the  application,  on  an  affidavit  that  both  pleas  were  false.  issues  re. 

Per  Cur.     Where  a  sham  plea  is  pleaded,  calculated  to  raise  issues  requi-  J"r™* 
i»g  different  modes  of  trial,  we  will  sutler  the  plaintiff  to  sign  judgment  as  modes  of 
for  want  of  a  plea,  and  make  the  defendant  or  bis  attorney  pay  the  coats  oo  trial; 
caaiooed  l^y  the  plea,  and  the  costs  of  the  rule  for  correcting  the  proceed- 
ings, 
6.  Skamow  v.  Berthoto.  E.  T.  1822,  K.8.  1D.&  R.  446 ;  S.  C.  b  B. 

Jt  A.  760.    Babtley  v.  Godslake.  M.  T.  1818.  K.  B.  2  Id.  199.    Bijb-^"  "V* 

wktt  v.  Maudei*.  T.  T.  1808.  K.  B.  10  East,  337.  S.  P.     Hofwoo©  v.  med  £  to 

Wbbbbt.  E.  T.  1806.  C.  P.  2  N.  R.   188.  S.  P.     Charmes  v.  Mabsmh.  make  it  ne. 

E.  1*    1808.  C.  P.  1  Taunt.  226.  ceaeary  for 

This  sham  plea  was  so  framed  as  reasonably  to  induce  the  plaintiff  to  con-  *}"  plaj°" 
suit  counsel,  in  order  to  know  how  to  deal  with  it.  n     t0  COIJ 

The  Court,  on  an  affidavit  that  such  a  plea  was  wholly  false,  permitted  the  tult  coun- 
plaintiff  to  sign  judgment  as  for  want  of  a  plea.  sel. 

6.    Toono  v.  Gambxsx.  M.  T.  1823.  C.  P.  1  Bing.  380.  Richlev  t.  Pronb   [  421  ] 
H.  T.  1823.  K.  B.  1  B.  &  C.   286  ;  S    C.2D,  &  R.  661. 

Action  on  a  bill  of  exchange,  to  which  the  defendant  pleaded  a  judgment  *nt» in  *•- 
recovered  for  the  same  debt,  upon  an  affidavit  which  snowed  that  this  plea  ^^  ^Jj 
was  not  resorted  to  till  the  25th  of  November,  after  the  defendant  had  succeed-  not  m\\ow 
ed  in  gaining  time,  and  deluding  the  plaintiff  during  the  preceding  part  of  the  the  plaintiff 
terra  by  repeated  promises  to  pay.     It  was  moved  that  the  plaintiff  might  be }°  «g° 
at  liberty  to  treat  this  as  a  sham  plea*  and  sign  judgment..    The  case  of  Rich- ^u{Jgm!?tf 
ly  v.  Prooae,  1  B.  &  C.  286.  was  referred  to,  where,  to  an  action  for  use  and  UBUBi  ^ 
occupation,  the  defendant  having  pleaded  the  delivery  of  a  ton  of  Riga  hemp  ordinary 
in  satisfaction,  the  Court  permitted  the  plaintiff  to  sign  judgment,  no  longer  sham  pleas 
requiring  for  the  ground  of  interference,  as  in  Bartly  v.  Godslake,   1  B.  &  A.  are  pleaded 
199.  that  the  plea  should  be  so  far  ingenious  as  to  occasion  perplexity  and  ex-  ™"®  l^nm 
pe  nse  to  the  plaintiff.  vit  of  their 

Parky  J.     There  is  no  ground  for  our  interference  in  the  present  case.     The  falsity,  for 
principle  which  has  generally  been  acted  on  in  the  Court  of  King's  Bench  is,  that  woold, 
that  if  the  plea,  being  false,  be  also  such  as  to  demand  different  modes  of  trial,  jjL^^e 
or  so  ingenious  as  to  occasion  perplexity  and  expense  to  the  plaintiff,  the  jMae  y>€m 
Court  will  allow  him  to  sign  judgment.     The  first  case  on  the  subject  was  tween  the 
Solomons  v.  Lyon,  1  East,  3(j£).  where  the  Court  permitted  the  plaintiff  to  parties  tu> 
amend,  without  payment  of  costs,  because  the  defendant  had  pleaded  a  sham0?*™*** 
plea,  and  with  a  view  to  discountenance  such  practice.     In  Thomas  v.  Van-     ' 
dermoolen,  ante,  p.  420.  where  the  defendant  bad  falsely  pleaded  payment, 
and  a  judgment  recovered,  the  Court  permitted  the  plaintiff  to  sign  judgment, 
because  issues  had  been  raised  which  required  different  modes  of  trial,  and 
imposed  on  the  plaintiff  an  improper  difficulty  ;  and  in  Bartley  v.  Godslake, 
where  the  defendant  pleaded,  that  in  satisfaction  of  the  plaintiff's  claim  he 
had  indorsed  to  him  a  bill  of  exchange,  and  had  assigned  an  Irish  judgment, 
the  Court  said :  This  being  an  ingenious  plea,  which  the  defendant's  attor- 
ney could  not  be  expected  to  understand,  would  put  him  to  the  necessity  of 
consulting  counsel,  and  thereby  occasioned  delay  and  expense.     In  the  pre- 
sent case  only  one  issue  has  been  raised  ;  the  plea  is  one  of  the  most  usual, 
aad  toe  affidavit  in  support  of  the  rule  does  not  allege,  as  it  ought  to  have 
done,  Bones  v.  Punter,  2  B.  &  A.  777.  that  the  plea  is  false.— Rule  refused. 
7.  Merjungton  v.  Beckett.  T.  T.  1823,  K.  B.  3  D.  &  R.  231  ;  S.  C.  2 

B.  &,  C.  81. 

Rule  nisi  for  the  plaintiff  to  sign  judgment  for  want  of  a  plea,  on  an  affi-  Nor  will  the    % 
davit   that  the  plea  was  false,  and  pleaded  for  delay.     The  plaintiff  was  a  C°^£^m 
linen-draper,  and  the  defendant  an  attorney  of  this  court,  and  the  action  was  J®nta  £  ^ 
brought  to  recover   192.  the  amount  of  linen  drapery  goods  supplied  by  the  ^  ^  ^ 

•  Nor  will  they  quash  or  set  aside  a  plea  which  is  merely  defective,  for  this  weald  be  da* 
Vrtviog  the  party  of  his  writ  of  error ;  Rex  v.  Cooke,  9  B.  &  C.  616. 


tQO  PLEAS. 

davit  or       plaintiff  to  the  defendant.    The  plea  stated  that*  after  the  atlting  of  the  prom- 

[  422  ]    ises,  dtc.  the  defendant  delivered  to  the  plaintiff  ten  piece*  of  Irish  sheeting 

plea  sworn  |,n  pieces  of  ivussia  sheeting,  and  ten  pieces  of  Holland  sheeting,  of  the 

^the  Plain'  value  of  20J.,  in  full  satisfaction,  &c  :  and  that  the  plaintiff  accepted  the  same 
tiff  to  be  r  ..       .  /     .  r  r 

false  nor      in  *u"  satisfaction. 

require  the  Bayleyy  J.  The  case  of  Richley  v.  Proone  was  decided  before  my  brother 
defendant's  Holroyd  and  myself  only,  at  the  sittings  after  last  term,  and  therefore  it  k 
attorney  to  p^per  for  me  ^o  say,  that  the  decision  was  founded  precisely  on  the  princi- 
audwrity  by  P*e  now  k"^  ck)Wn  D.v  tne  L°*&  Chief  Justice ;  namely,  that  it  was  the  duty 
which  he  of  the  Court  to  punish  the  misconduct  of  the  officers,  and  to  protect  suitors 
pleads  a  from  an  unjust  and  unnecessary  waste  of  time  and  expense.  I  am  therefore 
sham  plea.  0f  opinion,  that  the  Court  came*  to  a  proper  conclusion  in  that  case,  although, 
for  the  reasons  now  stated,  I  agree  that  it  will  be  most  beneficial  to  all  par- 
ties to  discharge  the  rule.     On  a  subsequent  day, 

Per  Cur.  We  have  deliberated  further  on  this  point,  and  we  are  of  opin- 
ion, that  the  Court  has  no  power  to  demand  of  a  suitor  an  affidavit  that  his 
plea  is  true.  We  have  also  considerable  doubt,  whether  the  Court  would  be 
justified' in  calling  on  an  attorney  to  show  by  whose  authority  he  pleads  a 
dilatory  plea,  because  that  would,  in  all  probability,  be  requiring  him  to  di- 
vulge the  confidential  communication  of  his  client.  We  now  wish  it,  there- 
fore, to  be  understood,  that  we  lay  down  no  general  rule  on  the  subject.  We 
think  it  better,  for  the  present,  to  let  the  practice* remain  as  it  is  ;  and  we  in- 
tend, at  our  earliest  convenience,  to  consider  what  mode  can  be  safely  adopt- 
ed* either  by  the  Court  in  the  exercise  of  its  own  jurisdiction*  or  by  recom- 
mendation to  the  legislature  for  their  interference  to  remedy  the  evils  at  pre- 
sent complained  of.  This  decision  will  also  apply  to  those  cases  in  which 
rules  have  been  obtained  by  defendants  in  error,  to  set  aside  the  writs  of  er- 
ror on  the  ground  that  they  have  been  obtained  solely  for  delay ;  and  there- 
fore, both  in  this  case  and  in  Winton  v.  Field,  in  which  a  rule  niri  has  been 
granted  for  setting  aside  a  writ  of  error,  the  rules  must  be  discharged  generally. 
In  this  lattei  course  we  act  chiefly  on  the  authority  of  Lord  Kenyon,  in 
Christie  v.  Richardson,  1  T.  R*  72.  and  the  reasons  there  given  by  his  lord- 
ship, whom  we  consider  as  the  safest  guide  for  our  conduct  upon  so  intricate 
and  perplexing  a  subject. — Rule  discharged  without  costs* 
The  ruling  8.  Thomas  v.  Vandekjcoolen.  M.  T.  1818.  K.  B.  2  B.  &  A.  197.  Over- 
e  defendant  ruling  6  M.  &  S.    61%, 

to  abide  by  The  defendant  had  pleaded  sham  pleas.  Rule  to  show  cause  why  the  plain- 
hie  plea,  tiff  should  not  be  at  liberty  to  sign  judgment,  notwithstanding  these  pleas, 
TentthePr6~ an(*  wn7  tne  defendant,  or  his  attorney,  should  pay  the  costs  of  the  pleas  and 
plaintiff  of  the  application,  on  an  affidavit  that  both  pleas  were  false, 
from  sign.  Per  Cur*  Jt  is  true,  that  in  this  case  there  has  been  a  rule  to  abide  by 
big  judg.  the  plea,  but  that  makes  no  difference  ;  in  fact,  it  puts  the  defendant  on  bin 
sham  one  £l,arc*»  *°r  tne  ru*e  leaves  it  to  the  party  to  abide  by  his  plea  or  not,  as  be 
being  plead,  chooses  ;  and  if  he  abides  by  it,  he  must  do  so  subject  to  all  its  consequences, 
ed.*  (E)  Of  pleas  by  ssvebal  defendants. 

[  423  J  1.  When  they  may  join  or  must  sever  A 

1.  Fetch  v.  Rawlins.  H.  T.  1795.  C.  P.  2  H.  Bl.  396.     Wnn  ▼.  Rideju 

H.  T.   1769.  K.  B.  2  Mod.  67. 
Several  Per  Cur.     Several  defendants  may  sever  in  their  pleas,  and  plead  inconsis- 

defendants  ten|  matters,  or  thev  may  join  such  inconsistent  matters  in  the  same  plea, 
may  join  in  0|ea^  aitn0UgD  tneir  different  defences  may  be  inconsistent  ;\ 
we  Mine 

*  And  pleading  a  sham  plan  after  obtaining  an  order  for  staying  proceedings  is  a  nullity. 
Hill  v.  Dyball,  2  Chit.  Rep.  292. 

t  In  general,  when  the  defence  is  in  its  nature  joint,  several  defendants  may  join  in  the 
same  plea,  or  they  may  sever ;  and  one  defendant  may  plead  in  abatement,  another  in  bar, 
and  the  other  may  demur,  Vin.  Ab.  75.  tits.  Action,  Joinder,  H.  D. ;  Com.  Di*.  PL  E.  35; 
except  in  an  action  against  husband  and  uife,  when  the  husband  must  join  in  the  plea  with 
hia  wife  ;  Com.  Dig.  Pleader, 2  A.;  3  Cro.  Jac.239.  288. 

t  And  in  trespass  against  two  for  a  battery,  they  may  jointly  plead  that  the  plaintiff  as. 
aaubed  them,  and  that  they,  in  self-defence,  beat  the  plaintiff;  or  they  may  sever,  9  Vin. 


PLEAS.— By  several  Defendant*.  Wt 

*.  Whist.  Rim.  H.  T.  1674.  C.   P.  *  Mod.  67.  And  one  of 

Trespass  against  five,  quare  clausum  Jregeruntf  and  took  fish  out  of  the  fo^anta 
plaintiff's  several  and  free  fishery.     Four  of  them  pleaded  not  guilty,  and  the  muy  pieaa* 
fifth  justified,  for  that  one  of  the  other  defendants  is  seised  in  fee  of  a  close  not  guilty, 
adjoining  to  the  plaintiff's  close  ;  and  that  he  and  all  those,  &c.  have  had  the  and  the  oth- 
sole  and  separate  fishing  in  the  river,  which  runs  by  the  said  closes,  with  liber-  crt*QJ™      " 
ty  to  enter  into  the  plaintiffs  close  to  beat  the  water,  for  the  better  carrying  hi8  9ervanty 
on  of  the  fishing  ;  and  that  he,  as  servant  to  the  other  defendant,  and  by  his  for  one  de- 
coriimanH,  did  enter,  and  so  justified  the  taking.     Absque  hoc,  that  he  is  guilty,  fendantcan- 
aiiter  vel  oho  mode.     The  plaintiff  replies,  that  he  did  enter  de  injuria  sua001** 
propria.    Absque  hoc,  that  the  defendant's  master  hath  the  sole  fishing.     The  ou^uhe^oth. 
defendant  demurs.  er  of  his 

The  Court  were  all  of  opinion  that  judgment  should  be  given  for  the  plain-  defence.* 
tiff;  for,  as  to  the  last  thing  mentioned,  which  was  the  matter  of  the  plea,  One  of 
tbey  held  it  to  be  well  enough,  for  the  servant  shall  not  be  ousted  of  the  ad-  j^JJjf*' 
vantage  which  the  law  gives  him  by  pleading  his  master's  commands.     Then,  may  ^tiff 
as  to  the  replication,  it  is  good,  and  the  plea  is  nought  with  the  traverse ;  by  conn 
for  where  the  justification  goes  to  a  time  and  place  not  alleged  by  the  plaintiff,  mand  of  the 
there  must  be  a  traverse  of  both.     In  this  case  the  defendant  ought  to  have  ^n^_^ 
traversed  the  plaintiff's  free  fishing,  as  alleged  by  him  in  his  declaration,  which^  gJJjjL 
he  has  omitted,  and  for  that  reason  also  is  ill ;  and  so  judgment  was  given  for  or  suffers  * 
the  plaintiff.  judgment  by 

2.  Consequences  of  defendants  joining,  **^aoa*\ 

1.  Philips  v.  Bison.   H.  T.  1721.  K.  B.    1   Stra.  609.     Smith  v.  Botohte*.    I  4*4  J 
M.  T.  1734.  2  Id.  994.  Middleton  v.  Price.  E.  T.  1742.  Id.  1184.  Par- 
sons v.  Lloyd.  6  Wils.  344.     Grant  v.  Bagoe.  M.  T.  1802.  K.  B.  3  East, 
132.     Barter  v.  Graham.  H.  T.  1773.  K.  B.  3  Wils.  376. 

Trespass  and  false  imprisonment  against  two,  who  both  plead  jointly  that  fen<j^t8  ' 
there  was  a  judgment  against  the  plaintiff,  at  the  suit  of  Biron,  which  was  af-  join  in  a 
terwards  set  aside  by  the  Court,  but  that  before  it  was  set  aside  a  capias  ad  sa~  plea,  which 
tisfaciendum  was  prosecuted  by  the  then  plaintiff,  under  which  he  and  the  other"  sufficient- 
defendant,  who  was  the  officer,  justify  the  imprisonment ;  and,  on  demurrer,  it  J^^6^ 
was  objected,  that,  though  an  erroneous  judgment  is  a  justification,  yet  an  ir-  04jier  ^ 
regular  one  is  not,  for  that  is  a  matter  in  the  privity  of  the  plaintiff  or  bis  at- plea  is  bad 
torney  ;  Raym.  73.     The  officer,  indeed,  if  he  had  justified  separately,  might  aa  to  botfuf 

Ab.  76.pl.  14;  or  they  may  jointly  plead  they  were  servants  of  N.,  and  committed  the  as- 
sault  in  bis  defence.  So,  were  two  justify  an  arrest  by  joint  warrant ;  2  Yin.  Ab.  76.  pi.  15, 
16. 

*  Joint  tenants  and  coparceners  must  join  in  an  avowry  and  a  cognizance,  for  the  entire 
rent,  Bac.  Ab.  Joint  Tenant,  K.  Replevin,  K. ;  5  T.  R.  346 :  bat  tenants  in  common  must 
sever,  and  the  avowry  of  each  must  be  de  una  medietaU  o\  the  whole  rent,  and  not  of  a  cer- 
tain sum  which  amounts  to  a  moiety ;  and  when'the  action  is  against  one  of  several  tenants  in 
common,  he  avows  for  his  own  proportion,  and  makes  cognizance  as  bailiff  of  his  companion 
lor  the  residue,  Bac.  Abr.  Joint  tenant,  K.  Replevin  K ;  5  T.  R.  240 ;  or  he  may  avow  only 
for  his  undivided  share  of  the  rent,  5  T.  R.  246 ;  2  Hen.  Bla.  387 ;  and  if  the  action  of 
replevin  be  against  two  tenants  in  common,  they  should  join,  one  avowry,  and  the  other,  as 
his  bailiff,  making  cognizance  for  an  undivided  moiety  of  the  rent,  and  then  the  one  who 
first  avowed  in  his  own  right,  making  cognizance,  as  his  bailiff,  for  the  other  undivided 
moiety,  Salk.207 ;  5  T.  R.  274  ;  and  if  three  tenants  in  common  distrain  beasts,  it  is  said  tbey 
should  each  avow  separately,  Salk.  207;  Co.  Lit.  314.  317;  and  one  tenant  in  common 
cannot  avow  alone  for  taking  damage  feasant,  but  he  ought  also  to  make  cognizance  as 
bailiff  of  his  companion ;  2  H.  Bla.  386.  And  where  two  persons  are  defendants  in  replevin, 
tbey  cannot  make  several  avowries  in  their  own  right  for  distinct  matters  ;  thus,  if  one  avow 
lor  rent-service,  and  the  other  for  rent-charge,  both  the  avowries  shall  abate,  for  the  Court 
would  be  in  doubt  to  which  of  them  retu-n  should  be  awarded.;  Co.  19.  a.  38.  b.  Several 
persons  having  several  estates  cannot  join  in  prescribing,  because  the  prescription  of  one 
does  not  concern  the  other,  2  Vtn.  Ab.  56.  pi.  47.  76.  pi.  18  ;  serf  vide  1  Saund.  348 ;  2  Chit. 
ty*s  Game  Laws,  108 7;  thongh  an  exception  has  been  allowed  where  two  persons  commit  a 
joint  trespass  ;  2  Vin.  Abr.  76*  pi.  16.  So  personal  defences,  as  coverture,  infancy,  dec. 
should  be  pleaded  separately. 

t  Thus  it  has  been  held  that,  if  an  officer  plead  separately  under  a  writ  of  fieri  facias 
Of  other  process,  be  need  not  state  the  judgment,  on  which  the  writ  was  founded ;  but  if  bo 
join  in  the  plea  with  the  plaintiff  in  the  former  action,  and  the-  judgment  bo  not  stated*  the 


PLSA&— C«ulnicti*i.  */ 


.  have  made  a  better  ease  than  the  plaintiff,  but,  having  joined  with  him,  he 
must  take  the  same  fate  ;  and 

Per  Cur.    This  case  is  similar  to  the  case  of  avoiding  acta  dona  by  aa  ad- 
4       ministrator,  where  the  administration  is  revoked,  and  not  reversed ;  in  the 
case  of  error,  it  is  no  fault  of  the  party,  but  of  the  Court,  and  therefore  binds 
till  reversed. 

But  as  to  the  other  point,  Eyre,  •/.,  differed,  for  he  thought  the  Cdurt  might 
upon  these  pleadings  separate  the  officer,  since  it  appears  that  he  is  justified 
in  what  he  has  done. — Adjoumaiur ;  and  this  case  coming  into  the  paper 
again,  the  Court  were  of  opinion,  £yre,  J.,  kesUanU,  that  the  officer  had  for- 
feited bis  defence,  by  joining  into  the  same  plea  with  the  defendant,  who  was 
plaintiff  in  the  first  cause,  and  cited  1  Saund.  28  ;  2  Cro.  27  ;  and  gave  judg- 
ment pro  quer. 
I  4&>  J  2.  Duffield  v.  Scott.  T.  T.  1789.  K.  B.  3  T.  R.  377. 

ruT  does        d*>cr  &*&****  ^'     Where  two  persons  join  in  a  justification  in  trespass,  there 
not  apply     ^ tne  P^ea  ^  D*d  *°r  one»  *l  's  a'8°  bad  for  both.     But  the  rule  cannot  ap- 
where  the    ply  to  any  case  where  the  objection  is  merely  on  account  of  surplusage, 
objection      to  the  plea  ia  merely  on  account  of  aurpiuaage.* 

3,  Hughes  v.  Ciiitty.  M.  T.  1819.  K.  B.  2  M.  &,  S.  172. 
Trespass   and   assault.     Pleas  not  guilty,   and  C.  was  found  guilty  with 
Inanacti     damages,  and  1*.  costs;  and  P.   was  acquitted.     The  Master,  upon  taxation 
of  trespass  °f  costs,  allowed  P.  only  40*. 

againat  ae.       And  the  Court,  Le  Blanc,  J,f  and  Dampier  J.,  observed  that,  if  the  defend- 
veral  de-      ants  had  pleaded  separately,  it  might  have  been  different,  but  as  they  had 
fondanta,  if  pleaded  jointly,  it  would  be  making  the  plaintiff  pay  the  costs  of  the  other 
ed  that 'one  defendant  to  allow  increased  costs  to  this  defendant, 
of  them  will     See  Jenkins  v.  Woodyear,  Barnes,  131. 
be  acquitted  and  that  the  others  will  be  found  guilty,  they  should  plead  separately,  otherwise  ha  can  esjjr 

obtain  40*.  costs,  t 
The  plain.  4.  Grkevbs  v.  Rolls.  T.  T.  1705.  K.  B.  Salk.  457. 

tin*  may,  in  ft  was  agreed  in  the  arguing  of  this  cause,  that  where  there  are  several 
founded  ©iT  defendants,  an^  tne7  sever  in  plea,  whereupon  issue  is  joined,  that  the  plain- 
tort  enter  a  tiff  may  enter  a  nonpros,  as  to  one  defendant,  at  any  time  before  the  second 
nolle  srss*.  is  sent  down  to  be  tried  at  Nisi  Prius. 

osiasto  5.  Noke  v*  Ingham.  E.  T.  1745.  K.  B.  1  Wils.  89.  S.  P.  Moraxra  t. 
on6-  Glass.  E.  T.  1814.  K.  B.2M.  &  S.  444. 

But  in  ac  *n  an  ac^ion  upon  several  promises  brought  in  the  Common  Pleas  by  T. 
tions  in  against  N.  and  C;  jointly  as  partners,  N.  pleaded  a  judgment  recovered  in  C. 
form  ex  eon-  B.  by  T.  against  them  both  upon  the  same  promises.  T.  replied  nul  tiel  rev 
fr*C'th  U2"  cor^"»  an<*  uPon  issue  thereon,  judgment  was  given  against  N.,  and  a  writ  of 
fence  be  e"if,<ll"ry  of  damages  ^warded,  and  final  judgment.  C.,  the  other  defendant, 
merely  in  pleaded  that  he  was  a  bankrupt,  and  that  the  cause  of  action  arose  before  he 
discharge  of  was  a  bankrupt  ;  and  upon  this  issue  is  joined,  whereupon  the  plaintiff,  T., 
one,  a  nolle  below  entered  a  nolle  prosequi,  viz.  that  he  will  not  proceed  any  further  as  to 
cannot  b       *nc  lss.ue  j°*ne<!  between  him  and  C. 

entered.!  ^€€>  ^*  ^'     ^  's  a?reea*  on  all  hands,  that  in  trespass  against  several,  the 

plaintiff  may  enter  a  nolle  prosequi  as  to  one,  and  that  will  not  discbarge  the 

[  426  ]    other,  and  therefore  I  cannot  see  why  it  may  be  done  in  this  case,  and  1  do  not 

plea  will  be  bad  aa  to  both  the  defendants,  nnleea  the  plaintiff  in  the  former  suit  justify 
merely  in  aid  of  the  officer ;  %  East,  263.  970 ;  8  East,  183,  138.  143 ;  3  Wilson, 
376. 

*  And  if  several  executors  join  in  the  same  plea  of  plene  o&mimetramit,  each  will  only  be 
liable  to  pay  assets  found  by  the  jury  to  be  in  his  own  hands,  thongh  it  is  more  usual  lor 
each  executor  to  plead  separately;  1  Saund.  836.  n.  10. 

t  If  several  defendants  join  in  the  plea,  and  it  ia  in  the  singular  number,  it  will  be  bad  on 
demurrer ;  Lutw.  1531. 

X  If  the  defendants  plead  severally,  the  plaintiff  may  demur  to  one  plea,  and  join  issue  on 
the  other,  Cro.  Car.  239. 243;  Hob.  70;  Com.  Dig.  Pleads/,  E.  35;  Tidd'e  Prac.  4th  Edit. 
T90l  6th  Edit.  617 ;  and  may,  in  an  action  ex  deUeto,  afterwards  enter  a  nwOemmteqni  on  the 
demurrer,  sad  proceed  against  the  other ;  or,  if  several  issues  are  jotned* 
♦sens  bsfars  or  a/ear  Jndgmset;  4T.  ILtftft;  1  Saaad  18* 
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see  how  to  proper  an  advantage  can  be  taken  upon  the  stat.  Anne  (as  to  the 
bankrupt)  as  is  now  taken  by  the  entry  of  this  nolle  prosequi*  A  retraxit  is  a 
total  relinquishment  of  the  suit,  and  has  a  very  different  operation  from  a  nolle 
prosequi.  I  am  of  opinion  that  the  judgment  ought  to  be  affirmed.  Wright, 
Jt  of  the  same  opinion  :  Demison,  J.,  of  the  same  opinion  ;  and  further  said* 
that  the  plea  of  the  bankrupt  is  not  a  plea  to  the  action,  but  only  a  personal 
discharge. 

(F)  Construction  of  pleas.* 

III.  DEFECTS  IN  PLEAS  WHEN  AIDED  OR  AMENDED.! 
(As  to  when  amended,  see  ante  tit.  Amendment.) 

IV.  NOTICE  TO  PLEAD.J  [  427  ] 

1.  Heath  ▼.  Ross.  T.  T.  1806.  C.  P.  2  N.  R.  «23. 

Declaration  was  delivered  indorsed  "  Delivered  conditionally;"  a  rule  to  Notice  to 

plead  given  ;  and  a  demand  of  plea  served  ;  judgment  was  assigned  for  want  pJ®ad  is  in 

of  a  plea.     The  Court  held  it  irregular,  there  being  no  notice  to  plead.  cesaary'be* 

lore  the  plaintiff  can  sign  judgment  for  want  of  a  plea. 

*  Aa  it  is  a  natural  presumption,  that  the  party  pleading  will  state  his  case  aa  favourable 
for  himself  aa  possible,  and  that  if  he  do  not  state  it  with  all  its  legal  circumstances,  it  is 
not  in  fact  favourable  to  him  ;  it  is  a  rule  of  construction,  thai  a  plea  which  has  two  intend. 
menu  shall  be  taken  most  strongly  against  the  defendant,  Com.  Dig.  Pleader,  £.  6 ;  Co. 
lit.  303.  b. ;  Plowd.  29.  46  ;  therefore,  in  trespass,  if  the  defendant  plead  a  release,  without 
•tying  at  what  time  it  was  made,  it  shall  be  intended  to  have  been  made  before  the  trespass 
was  committed  ;  Plowd.  46.    So  at  common  law,  if  to  a  bond,  the  defendant  plead  payment, 
it  shall  be  intended  to  have  been  made  after  the  day  appointed  for  payment,  if  he  do  not 
aver  it  to  be  otherwise ;  and,  in  pleading  a  promise  by  a  third  person  to  pay  the  debt  of  an- 
other,  it  must  be  stated  to  have  been  in  writing  ;  1  Saund.  276.  a.    But  this  intendment,  in 
construction,  does  not  obtain  where  it  would  be  inconsistent  with  another  part  of  the  plea, 
10  Co.  Lit.  59.  n. ;  and  there  are  some  cases  in  which  matters  are  implied  in  favour  of  the 
plea.    Thus,  it  is  said  by  Lord  Coke,  that  ail  necessary  circumstances  implied  by  law  need 
not  be  expressed,  as  in  the  plea  of  a  feoffment  of  a  manor,  livery  and  attornment  are  implied, 
Co.  Lit.  313.  b. ;  so,  where  it  is  pleaded  that  land  was  assigned   for  dower,  it  is  not  ne- 
cessary to  say  that  it  was  by  metes  and  bounds,  for  it  shall  be  intended  a  lawful  assignment, 
which  is  by  metes  and  bounds,  Com.  Dig.  Pleader,  E.  9 ;  and  where  a  surrender  of  a  lease 
for  years  is  pleaded,   and  that  it  was  agreed  to  by  the  lessor,  it  is  not  necessary  to  say  that 
lie  entered,  for  it  shall  be  intended  ;  and  it  is  not  usual  to  plead  a  reentry  upon  a  surrender 
any  more  than  it  is  to  plead  livery  upon  a  feoffment,  Cro.  Car.  101 ;  so,  where  it  is  pleaded 
that  a  sheriff  made  his  warrant,  it  is  unnecessary  to  say  that  it  was  under  his  seal,  for  it  could 
not  be  bis  warrant  if  it  were  not ;  Cro.  Elix.  53 ;  Palm.  157;  S.  P.    So,  if  a  man  plead  that 
he  is  heir  to  A.,  he  need  not  say  either  that  A.  is  dead,  or  bad  no  aon ;  Dal.  67  ;  1  Leon. 
184.  c.  7  ;  2  Saund.  305.  b.  n.  13. 

t  As  a  defective  declaration  may  be  aided  at  common  law  by  pleading  over  or  by  the  ver- 
dict, see  2  New.  Rep.  188;  so,  a  defective  plea  may  be  aided  in  some  cases  by  the  replica* 
tion  or  verdict ;  and  the  statute  of  jeofails,  ad  stats,  for  the  amendment  of  the  law,  also  aid 
many  mistakes  after  verdict  or  judgment ;  see  Com.  Dig.  Pleader,  c.  37,  38,  39  ;  Vin.  Ab- 
tit.  Replication  ;  4  Ann.  c.  16.  1  Saund  228.  a.  n.  Thus,  an  informal  plea  in  bar  may  be 
aided  by  the  replioation  ;  as  if  in  debt  on  bond  to  make  an  estate  to  A.,  the  defendant  pleads 
that  he  enfeoffed  another  to  the  use  of  B.  (which  is  not  sufficient  without  showing  that  A. 
was  a  party,  or  had  'he  deed),  yet  if  the  plaintiff  reply  that  he  had  not  enfeoffed,  this  aids  the 
plea  in  bar;  Cro.  Elis.  825.  So,  if  the  defendant  plead  an  award  without  sufficient  cer- 
tainty, and  the  plaintiff  make  a  replication  which  imports  the  award  to  have  been  made  it 
aids  the  uncertainty  of  the  bar;  see  Com.  Diff.  Pleader,  E.  37.  But  a  plea  which  is  sub* 
stantially  and  altogether  bad,  will  not  be  aided  by  the  replication;  see  8  Co.  120.  b. ;  2  Wils. 
150  ;  as  if  the  defendant  plead  an  accord,  and  does  not  show  satisfaction,  and  the  replication 
denies  the  agreement,  this  does  not  aid  the  bar ;  see  Com.  Dig.  Pleader,  E.  37.  A  verdict 
also  will  frequently  aid  a  defective  plea,  as  if  in  a  plea  stating  a  right  of  common  for  cattle 
Uwmt  and  covchont,  the  defendant  afterwards  omit  to  allege  that  the  cattle  which  he  put  on 
the  Iseus  in  quo  were  levant  and  couchanti  and  issue  be  taken  upon  the  prescriptive  right* 
and  it  be  found  for  the  defendant,  the  omission  of  the  allegation  that  the  cattle  were  levant 
and  cottdbut*  though  bad  on  demurrer,  will  be  aided  by  verdict,  see  Cro.  Elis.  458;  Com. 
Dig.  Pleader,  c.  58  ;  but  if  in  pleading  a  right  of  common  it  be  too  generally  deacribed  ss  to 
its  commencement  and  determination,  it  would  be  insufficient  even  after  verdict ;  see  2  B. 
eV  P.  257. 

t  Before  the  defendant  can  be  compelled  to  plead,  or  the  plaintiff  sign  judgment  for  want 
of  plea,  three  things  are  necessary.  A  notice  to  plead;  a  rule  to  plead ;  end.  in  some  cm. 
oee,  e  demand  of  a  plea. 

VOL.  XIII.  38 


MO  PLEAS.— Time  for  Pleading. 

ft.  Anon.  M.  T.  1761.  K.  B.  2  Wils.  137  ;  S.  C.  3  Burr.  1462. 
A  declaration,  without  notice  to  plead,  was  delivered  to  the  defendant; 
It  ought  to  and  some  time  afterwards  a  notice  in  writing  was  given  to  the  defendant  to 
on  thecW-  pte*&  within  eight  days  (he  living  above  forty  miles  from  London  :)  this  was 
elaration  "  held  to  be  a  good  notice  to  plead,  although  it  was  not  given  at  the  time  of 
when  deli-   the  delivery  on  the  back  of  the  declaration. 

vered  or  it    may  bo  given  on  a  sparate  paper  and  served  subsequently  to  the  delivery  of  the  declaration.* 

3.  Hiffjbrman  v.  Langbllb.  H.  T.  1801.  C.  P.  2  B.  dz,  P.  363. 
The  Court,  on  a  motion  to  set  aside  the  judgment,  held  that  the  time  for 
dWaraSm  P^ea^'ng  Was  not  suspended  by  the  order  for  a  bill  of  particulars ;  and  that, 
was  indors.  although  plaintiff  cannot  sign  judgment  until  the  order  for  a  particular  has 
ed  to  plead  been  complied  with,  yet  he  may  do  so  immediately  after  having  delivered  the 
in,  the  particular,  provided  the  time  for  pleading  be  then  elapsed. 
Court  held  that  it  should  be  understood  to  mean  within  the  number  of  days  allowed  by  the  rules  of  the 
Court. 


V.  TIME  FOR  PLEADING. 
(B)  In  bar. 
1.  In  King's  Bench. 
(a)  Where  plaintiff  declares  absolutely  A 
Douglas  v.  Ray.  H.  T.  1791.  K.  B.  4  T.  R.  563.  n. 
Where  a  Rule  for  an  imparlance  on  the  following  ground  :  that  the  declaration  had 

defendant,  oeen  de]iverec]  with  an  indorsement  to  plead  in  four  days  instead  of  eight, 
r  Ago*-!  It  appeared  that  the  defendant,  whose  usual  residence  was  in  Scotland,  was 
resided  in  arrested  while  casually  in  London,  where  he  put  in  bail.  The  question  was, 
Scotland,  whether  the  rule  of  court,  M.  10  Geo.  2.  ordering,  that  where  the  defendant 
was  arrest,  resides  above  twenty  miles  from  London  he  must  have  eight  days'  time  to 
ed  in  Lon-  plead,  applied  to  this  case.  It  was  insisted  that  such  rule  of  court  extended 
Court  held  on^v  to  Persons  residing  in  England,  otherwise  it  might  as  well  be  extended 
four  days'     to  Italy  as  to  Scotland. 

notice  su&  Lord  Mansfield,  C.  J.  No  doubt  but  that  it  ought  to  be  four  days  only  ;  it 
eient.  should  be  deemed  a  residence  in  London  where  arrested. 

(b)  When  the  plaintiff  declares  de  bene  esse*  } 
1.  Verm  v.  Calvert.  H.  T.  1792.  K.  B.  4  T.  R.  578. 
If  a  defend.     The  declaration  was  delivered  de  bene  esse,  and  the  plea  was  filed  before 
ant  plead     the  bail  were  perfected.     After  the  bail  had  justified,  the  plaintiff  signed  judg- 
beforc  bail   ment  as  for  want  of  a  plea. 

Pu*  m  ■"*  Lord  Kenyan,  C.  J.  The  question  is,  whether  the  perfecting  of  bail,  which 
the  plaintiff  ^^  not  ta^e  p'ace  till  after  the  plea  was  filed,  shall  make  the  plea  a  good  one 
may  treat  from  the  time  of  perfecting  bail.  I  think  not ;  as  the  plea  was  a  nullity  at  the 
the  plea  as  a  time  when  it  was  filed,  it  did  not  become  a  good  plea  by  perfecting  the  bail  af- 

*  And  where  the  declaration  is  filed,  as  the  notice  to  plead  is  contained  in  the  notice  of 
filing  the  declaration,  it  is  not  necessary  to  indorse  it  on  the  declaration. 

t  If  the  defendant  declare  absolutely,  either  in  a  bailable  or  non.bailable  action,  the  notice 
must  be  to  plead  within  four  days,  if  the  venue  be  laid  in  London  or  Middlesex,  and  the  de- 
fendant reside  within  twenty  miles  of  London ;  or  within  eight  days,  if  the  venue  be  laid  in 
any  other  country,  or  the  defendant  reside  above  twenty  miles  from  London,  R.  T.  5  &  6 
G.  2;  and  1M.  &S,  566.  provided  the  declaration  be  delivered  at  least  four  days  before  the 
end  of  the  term,  exclusive  of  the  day  of  delivery,  R.  T.  5  &  6  G.  2 ;  and  in  default  of  plead- 
ing  as  aforesaid,  the  plaintiff  may  sign  judgment ;  R.  T.  5  &  6  G.  2. 

t  If  the  plaintiff  declare  de  bene  esse  upon  non  bailable  process,  returnable  before  the  last 
return  of  the  term,  and  the  declaration  be  delivered  or  filed,  and  notice  given  four  days  ex- 
clusively before  the  end  of  the  term,  the  notice  shall  be  to  plead  within  eight  days,  1  Burr. 
65 ;  and  if  the  defendant  do  not  file  common  bail,  and  plead  within  the  said  eight  days,  the 
plaintiff,  having  filed  common  bail  for  him,  may  sign  judgment  for  want  of  a  plea;  R.  T.  29 
Geo.  3.  The  eight  days  are  reckoned  exclusive ;  as  if  the  declaration  be  delivered  on  the 
11th,  judgment  cannot  be  signed  till  the  20th ;  Sellon  293. 

If  the  plaintiff  declare  de  bene  esse  upon  bailable  process,  returnable  before  the  last  re- 
turn of  the  term,  and  the  declaration  be  delivered  or  filed,  and  notice  given  four  days  ex- 
clusively before  the  end  of  the  term,  the  notice  shall  be  to  plead  within  four  days,  if  the  ac- 
tion be  laid  in  London  or  Middlesex,  and  the  defendant  resides  within  twenty  miles  of  Lon- 
don ;  or  within  eight  days,  if  the  action  be  laid  in  any  other  county,  or  the  defendant  live 
above  twenty  miles  from  London  ;  and  if  the  defendant  put  in  bail,  and  do  no*  plead  witoJa 
fee  time  hereia  limited,  plaintiff  may  sign  judgment  for  want  of  a  plea ;  R.  T.  12  Geo.  I. 
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terwards.    The  case  of  Cook  ?.  Raven,  1  T,  R.  635.  goes  a  great  way  to  de-  nullity,  tta 
termine  the  present  case. — Rule  discharged.  sign  judg- 

2.  Hutchinson  v.  Bbown.  E.  T.  1797.  K.  B.  7  T.  R.  298.  "Til  99  1 

The  declaration  de  bene  e*se  in  this  case  was  filed  on  the  30th  of  January  last,  where  thi. 
to  which  the  defendant  pleaded  in  abatement  within  four  days  from  the  ser-  declaration 
▼ice  of  notice  of  declaration,  but  not  within  four  days  from  the  filing  of  the  has  been 
declaration,  and  the  plaintiff  afterwards  signed  judgment  for  want  of  a  plea.  filed» the 
It  was  moved  to  set  aside  the  judgment,  insisting  on  the  rule  of  Court,  Tr.  &™B°T* lgh* 
2  Geo.  2.  that  the  declaration  was  only  well  delivered  from  the  time  of  the  reXoned 
notice,  and  consequently  that  the  plea  was  put  in  in  proper  time.  from  the 

The  Court,  after  conferring  with   the  Master,  said  :  that,  according  to  the  «ervice  of 
practice  of  this  Court,  a  declaration  is  only  considered  as  being  well  delivered  J6™1*^  °* 
from  the  time  of  notice,  in  which  respect  there  is  no  distinction  between  a  J^  no?10* 
declaration  in  chief  and  a  declaration  de  bene  esse.  from  the 

3.,Haywys  v.   Savage.  H.  T.    1725.  K.  B.  2  Stra.    684.  time  of 

A  special  capias  by  original  was  taken  out,  returnable  crastino  Ammarum,  film*  iL* 
and  for  want  of  a  plea  to  enter  before  the  essoign  day  of  Hilary  term.     Judg-  There  is. 
ment  was  signed  on  the  19th  of  January,  which  was  now  moved  to  be  set  however,    . 
aside ;  and  it  was  agreed  that,  if  this  had  been  by  bill,  the  defendant  would  not  no  distinc 
have  been  obliged  to  plead  till  within  Hilary  term.     But  it  was  insisted  that, tion  ?•  to 
it  being  a  special  capias,  wherein  the  whole  case  was  set  out  at  large,  it  J.    J"?6* 
made  it  more  reasonable  than  where  there  is  only  a  common  capias  de  placito  pleading  be* 
transgressionis.     And  it  has  been  always  taken  to  be  for  the  expedition  of  the  tween  ac 
plaintiff  to  sue  out  these  special  writs  ;  whereas,  if  this  judgment  be  set  aside,  ti°»*-  byjori. 
it  will  be  putting  them  upon  the  same  footing  with  a  common  latitat.     But gin^  anJ* 
the  Court,    out  of  a  disinclination  to  favor  proceedings  by  original,  would  bUL00*  ' 
not  allow  there  was  any  difference,  but  set  aside  the  judgment,  saying  now  there 
is    no  advantage  in  taking  out  a  special  capias,  and  we  hope  it  will  be  discon- 
tinued. 

(c)  after  an  imparlance. I 

*  Except  in  the  case  of  a  plea  in  abatement;  2  East,  406. 

t  If  the  declaration  be  not  delivered  or  filed,  and  notice  thereof  given  four  days  exclusive, 
ly  before  the  end  of  the  term,  the  defendant  is  entitled  to  an  imparlance ;  and  if  the  decla. 
ration  be  delivered  before  the  essoign  day  of  the  next  term,  the  defendant  most  plead  within 
the  four  days  of  the  next  term,  and  the  notice 'specifies  the  time  of  pleading  accordingly. 

I  If  the  process  be  returnable  on  or  after  the  last  return  of  the  term,  R.  T.  5  &  6  G.  3; 
R.  T.  22  G.  3  ;  or  if  the  plaintiff  hav&neglected  to  deliver  his  declaration,  or  to  file  it,  and 
give  notice' thereof  four  days  exclusive,  before  the  end  of  the  term  in  which  the  process  is 
returnable,  R.  T.  5  &J6  G.  2,  b. ;  R.  T.  22  G.  3.  the  defendant  is  entitled  to  an  imparlance 
over  to  the  next  term  after  that  in  which  the  declaration  is  delivered  or  filed,  and  must  plead 
within  the  first  four  days  thereof;  and  if  not  delivered  or  filed  before  the  essoign  day  of  such 
subsequent  term  then  the  defendant  will  be  allowed  to  imparl  to  the  third  term,  and  shall 
plead  within  the  first  four  days  thereof;  2  Saund.  2.  But  where  a  bailable  writ  was  return, 
able  on  the  last  day  of  a  term,  and  the  defendant  did  not  justify  bail  until  the  fourth  day  of 
tho  next,  the  Court  hied  that  he  was  not  entitled  to  an  imparlance  over  to  the  third  term, 
although  the  plaintiff  did  not  declare  de  bene  e*se  before  the  essoign  day  of  the  second  term^ 
for  the  plaintiff  is  not  obliged  to  declare  until  the  defendant  is  fully  in  court,  and  no  laches  can 
consequently  be  imputed  to  him  for  not  declaring  until  that  time,  5  T.  R.  372,  and  2  B.  &  P. 
1526.  For  the  same  reason,  if  a  joint  writ  issue  against  two  defendants,  and  they  appear  in 
different  terms,  neither  can  claim  an  imparlance  upon  the  ground  of  the  plaintiff's  not  having 
declared  in  the  term  in  which  the  first  defendant  appeared,  for  he  could  not,  in  fact,  have  de* 
clared  until  both  the  defendants  were  before  the  Court ;  3  T.  R.  626,  627.  Also  for  the 
same  reason,  where  the  plaintiff  is  prevented  from  declaring  the  same  term  the  writ  is  re- 
turnable,  by  his  being  obliged  to  proceed  to  outlawry  against  some  of  the  defendants,  the 
others  nvno  have  been  served  or  arrested  are  not  entitled  to  an  imparlance  ;  Martin  v.  Brad- 
ley, E.  18  G.  3 ;  Codwin  v.  Seaman,  M.  1797.  M.  S.  B.  1211.  Also,  where  a  defendant  re- 
moves a  cause  by  hobo*  corpus  from  an  inferior  court,  and  the  plaintiff  does  not  declare 
before  the  essoign  day  of  the  following  term,  the  defendant  is  not  entitled  to  an  imparlance ; 
6  T.  R.  752;  1  Wils.  154.  So  if,  by  any  other  act  of  the  defendant's  the  plaintiff  be  pre- 
vented from  declaring  in  time,  the  defendant  shall  not  be  entitled  to  an  imparlance ;  2  B.  St 
A.  390 ;  2  T.  R.  14.  If  the  defendant  plead  without  imparlance,  and  his  plea  be  a  nullity, 
to  that  the  plaintiff  signs  judgment  for  want  of  a  plea,  the  Court  will  not  set  aside  the  judg- 

rent  for  being  too  eoeu \  far  by  pleading,  the  defendant  waived  hit  right  to  an  imparities ; 
T.R-661. 
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I  430  ]  (d)  Of  term**  notice. 

1.  Hatly  v.  Rilby.  H.  T.   1779.  K.  B.  1  Doug.  7*. 
If  four  Action  of  debt  on  a  replevin  bond,  and  a  verdict  for  the  plaintiff.    The  de- 

terms  have  fendant  obtained  a  rule  to  show  cause  why  the  verdict  should  not  be  set  aside; 
eince^he  the  cause  having  been  suspended,  (see  Richards  v.  Harris,  3  East,  1 .)  after 
delivering  issue  joined  for  above  a  year,  and  then  brought  to  trial,  without  giving  a  term's 
or  filing  a  notice.  It  was  insisted,  that  the  trial  without  notice  for  a  term  was  ir- 
declaration,  regular,  and  that  the  verdict  must  be  set  aside,  for  which  Peyton  v.  Bundas, 

am  must  B#  R'  M#  12  Ge°'  2'  2  Str'  1 1 10  '  BoS*  *•  Rose>  E'  ,6  9*°'  2#  2  Btn' 
have  an  en-  *  ^4.  wa8  °it©d  \  and  contended,  that  on  a  proper  application  to  the  Court 

tire  term's  of  Exchequer  (in  which  Court  an  injunction  had  been  obtained,)  the  plaintiff 
notice  to  might  have  leave,  before  answer,  to  proceed  to  tria^ ;  and  that  it  was  univer- 
Pl°*4*  sally  mentioned  in  trespass,  that  an  injunction  is  no  excuse  for  not  complying 

with  the  established  rule. 

Butter,  J.,  said  :  The  practice  was  as  it  had  been  stated,  that  it  was  ground^ 
ded  on  the  principle,  that  the  injunction  wa  s  no  proceeding  in  the  cause  de- 
pending in  this  court,  but  that  he  thought  this  a  case  where  the  Court  might  very 
well  alter  the  practice. 

See  Boswortk  v.  Phillips,  T.  1 1  Geo.  3  2  Bla.  784 ;   Walter  o.  Staff,  C. 
This  notice  B.   T.    13.  Geo.  3.  2  Bla.  918. 

must  be  gi-  2.  Booo  v.  Rose.  E.  T.   1741,  K.  B.  2  Stra.  1164. 

The  esaoi^n  **  was  sett*e<^» on  consideration,  that  when  a  term's  notice  of  trial  is  required 
day  of  the"  uPon  an  °ld  >ssue  the  notice  must  be  given  before  the  essoign  day,  and  that  is 
term;  a  full  term. 

[  431  ]  3.     Milbouhn  v.  Nixon.  T.  T.  1787.  K.  B.  2  T.  R.  40. 

And  a  rule       No  proceedings  having  been  had   in  this  cause  for  above  a  year,  it  be- 
to  plead       came  necessary  for  the  plaintiff  to  give  a  term's  notice  of  proceeding.     Two 
tered  and*'  da-vs  be*°re  Hilary  term,  the  plaintiff  gave  notice  of  his  intention  to  proceed  ; 
judgment     on  the  14th  of  February,  two  days  after  Hilary  term,  the  rule  to  plead  was 
signed  at      served  ;  and  on  the  18th  of  April,  in  the  course  of  the  vacation,  the  plaintiff 
a°/  time  in  signed  judgment  for  want  of  a  plea.     It  was  insisted  that,  according  to  the 
ins  vacaT  Practlce  °f the  court,  the  judgment  was  regular,  for  that  the  rule  did  not  ex- 
tion,  aa  of    tend  beyond  the  term.     And  though  the  judgment  appeared  to  be  signed  as  of 
the  preced-  Hilary  term,  the  defendant  had  had,  in  fact,  the  benefit  of  the  rule  for  a  whole 
ing  terra,      term.     And  the  Court  (after  consulting  the  master)  were  of  that  opinion  ;  ad- 
ding, that  the  judgment  would  appear  to  be  regular  on  the  record,  though  sign- 
ed as  of  Hilary  term  ;  for  the  rule,  requiring  a  term's  notice  when  no  pro- 
ceedings have  been  had  in  the  cause,  was  only  a  rule  of  court,  introduced  for 
the  benefit  of  the  party,  the  full  benefit  of  which  the  defendant  had  had  in 
this   instance. 

(e)  After  delivery  of  oyer,  particulars  of  demand  or  amendment 
Webbeb  v.  Austin.  M.  T.  1799,  K.  B.  8  T.  R.  356. 
Where  oyer  The  declaration  in  this  case  was  delivered  in  Easter  term,  with  notice  to 
hM  AeT  h  p,ead  witnin  four  davs  of  tne  first  dav  of  Trinity  term.  The  defendant  demand- 
"efondant  ed  oyer  on  the  bond».on  which  the  action  was  brought  on  the  third  day  of  the 
shall  have  Easter  vacation,  which  was  given  on  the  day  before  the  essoign-day  of  Trinity 
as  many  term.  On  the  fifth  day  of  Trinity  the"  plaintiff  signed  judgment  for  want  of 
pleading  a  plea  ;  to  set  aside  which  judgment  a  rule  nisi  was  obtained  in  the  term,  on 
is^ramed U  the  ?round  that  a  defendant  has  as  much  time  to  plead  after  oyer  has  been 
as  he  had*  £rant?d  as  ne  had  when  oyer  was  demanded,  and  consequently  that  the  judg- 
when  he  de-  ment    was  signed  too  early. 

maaded.  The  Court  (after  conferring  with  the  Master)  said  :  they  were  clearly  of  op- 

inion tbat  the  present  judgment  was  regularly  signed,  and  that  the  general  ex- 
pression used  in  the  books  of  practice  ;  see  Powell  v.  Gav,  2  Str.  705 ;, 
Tidd's  Pract.  247,  248,  249  ;  and  Imp.  Pr.  K.  B.  259,  6th  Edit. ;  that  the  par- 
ty has  the  same  time  to  plead  after  oyer  is  granted  as  he  had  when  it  was  de- 
manded, must  be  understood  to  mean  "  As  much  time  in  term-time,  as  many 
pleading  days-;"  otherwise,  they  observed,  if  oyer  was  demanded  on  the  last 
day  of  Trinity  term,  and  given  the  day  before  Michaelmas  term,  the  defendant 


PLEAS.— Rule  to  plead.  SOS 

would  not  be  obliged  to  plead  until  the  Easter  term  following.     But,  under 
the  circumstances  of  this  case,  this  judgment  was  set  aside  on  certain  terms. 

2.  MowBftAY  v.  Schubbrth.  E.  T-  1811.  K.  B.  13  East,  608.  {w^h" 

The  defendant  having  had  time  to  plead  given  till  the  18th  of  March,  obtain-  {^Tsamo  ** 
ed  a  summons  for  a  bill  of  particulars,  which  was  served  on  the  11  th  of  March,  time  to 
but  when  returnable  did  not  appear.     That  the  particulars  were  in  fact  deli-    [  432  ] 
vered  on  the  27th  of  April,  and  judgment  was  signed  for  want  of  a  plea  on  plead  after j 
the  3rd  of  May.     The  Court  said,  that  the  rule  was  that  the  defendant  had  the  '*"»  delivery 
same  time  to  plead  after  the  delivery  of  the  particulars,  as  he  had   when  the  ^^JJ,1^ 
summons  for  the  bill  of  particulars  was  returnable.  had* whan 

(/*)  After  amendment.  *  the  ram. 

S.  Jii  the  Common  Plea*.  See  ante,  vol.  vii.  p.  606.  n.  mona  for  it 

3.  In  the  Exchequer.     See  ante,  vol.  vii.  p.  607.  n.  w"  Tetnm' 

(C)   Rule  to  plead,  t 

*  If  the  plaintiff  amend  hie  declaration,  the  defendant  shall  have  two  days  (exclusive  of 
the  day  of  amendment  and  after  payment  of  costs)  to  alter  his  first  plea,  or  plead  another, 
ft.  T.  5  &  6  Geo.  2.  R.  M.  10  Geo.  2.  s.  2  ;  6  Taunt.  400 ;  or  instead  of  receiving  costs, 
it  is  said  he  may  at  his  option  have  en  imparlance ;  2  Str.  950  ;  bat  see  R.  M.  1054  and  13 
Pract.  Reg.  18.  But  any  plea  he  may  have  already  pleaded  is  considered  at  an  end,  and  ha 
must  plead  de  novo  to  the  amended  declaration  ;  3  B.  &  A.  137.  If  a  rule  to  plead  have 
been  entered  the  same  term  the  amendment  is  made,  though  before  the  amendment,  no  new 
role  will  be  necessary  ;  but  if  not,  a  new  rule  to  plead  must  be  entered  before  the  defendant 
can  be  obliged  to  plead,  R.  M.  10  G.  2.  n.  2 ;  2  Salk.  520,  517  ;  1  W.  Bl.  785 ;  and  the  rule 
is  a  four-day  role  in  this,  as  in  all  other  cases ;  8  T.  R.  87.  A  demand  of  plea,  however,  ia 
not  necessary  in  such  a  case ;  3  B.  &  A.  137. 

t  A  rule  to  plead  must  be  entered  in  all  cases,  whether  the  defendant  have  appeared  or 
not ;  and  when  he  has  appeared,  there  must  also  in  general  be  a  demand  of  plea. 

The  rule  to  plead  is  the  order  of  the  Court,  and  may  be  entered,  on  a  precipe,  with  the 
clerk  of  the  rules  in  the  King's  Bench,  or  secondaries  in  the  Common  Pleas,  at  any  time 
after  the  delivery,  filing,  and  notice  of  the  declaration  in  term  time  ;  or  if  the  declaration  be 
delivered  or  filed,  and  notice  given  four  days  exclusive  before  the  end  of  the  term,  the  rule 
to  plead  may  be  entered  at  any  time  during  the  first  four  days  after  term.  If  the  defendant 
obtain  a  judge's  order  for  time  to  plead,  either  in  the  same  or  till  the  next  tenn,  the  plaintiff, 
when  the  time  is  expired,  may  sign  judgmont  for  want  of  a  plea,  without  giving  a  rule  to 
plead ;  or,  if  a  rule  h  is  been  already  given,  without  giving  a  new  rule,  see  R.T.  5  &  6  Geo. 
9.  K.  B.  Starkie  v.  Wilkes,  M.  7  Geo.  2.  K.  B.  ;  1  Cromp.  166 ;  Panes,  243;  Cas.  Pr.  C. 
P.  67. 141 ;  Pr.  Reg.  290,  291  ;  S.  C.  1  H.  Bla.  88;  7  Taunt.  587 ;  1  Moore,  320  ;  S.  C.  2 
Moore,  220. 

Anciently,  there  were  two  rules  given  in  the  King's  Bench  of  four  days  each  :  the  first, 
ad  respondendum;  the  second,  ad  respondendum  peremptorie ;  Vid inn's  Introd.  10;  2  Salk. 
517.  These  were  afterwards  converted  into  one  eight-day  rule  ;  but  now,  four  days  only 
are  allowed  the  defendant  in  either  court,  from  the  time  of  giving  any  rule  to  plead,  R.  T.  1 
Geo.  2  K.  B.  2  Stra.  1192;  which  four  days  expire  before,  with,  or  after  the  time  of  plead* 
ing.  If  they  expire  before,  the  plaintiff  must  wait  till  the  expiration  of  the  time  for  pleading 
before  be  can  sign  judgment  for  want  of  a  plea ;  but  if  they  expire  with  or  after  the  time,  the 
plaintiff,  in  the  King's  Bench,  is  at  liberty  to  sign  his  judgment  the  day  after  the  rule  for 
pleading  is  out,  the  declaration  having  been  regularly  delivered  or  filed,  and  the  defendant, 
or  his  agent,  being  called  upon  for  a  plea;  R.  H.  2  Geo.  2.  reg.  3.  K.  B.  In  the  Common 
Pleas,  judgment  cannot  be  signed  for  want  of  a  plea  till  the  opening  of  the  office  in  the  after- 
noon of  the  next  day  after  the  rule  to  plead,  Cas.  Pr.  C.  P.  55  ;  or  day  given  by  a  justice's  or- 
der for  time  to  plead,  Pr.  Reg.  287.  has  expired.  But  if  a  rule  to  plead  expire  on  a  dies  nen 
juridicus,  as  on  the  Purification,  <fec.  the  defendant  is  bound  to  plead  on  or  before  that  day ; 
and  if  he  do  not,  judgment  may  be  signed  on  the  next  day ;  2  H.  Bla.  616.  In  the  Exche- 
quer, the  rule  to  plead  is  said  to  be  a  four-day  rule  inclusive ;  and  judgment  may  be  signed 
for  want  of  a  plea  on  the  day  after  it  expires ;  2  Price.  6. 

When  a  rule  to  plead  has  been  once  entered,  and  the  cause  stands  over  to  another  term 
without  any- farther  proceeding,  a  new  rule  to  plead  should  regularly  be  entered  in  that 
term,  to  entitle  the  plaintiff  to  sign  judgment,  unless  a  judge's  order  has  been  obtained  for 
time  to  plead ;  for  judgments  ought,  in  general,  to  be  entered  the  same  term  in  which  rules 
are  given ;  Gilb.  K.  B.  318 :  1  Maule  &  Sel.  478.  But  when  the  declaration  is  amended 
in  the  King's  Bench,  if  a  rule  to  plead  be  entered  the  same  term  the  amendment  is  made, 
though  before  such  amendment,  it  is  sufficient,  2  Salk.  517,  518,  520 ;  R.  M.  10  Geo. 2.  reg. 
2.  K.  B. ;  Yates  v.  Edmunds,  T.  35  Geo.  3.  K.  B. ;  otherwise  a  new- rule  to  plead  must  be 
entered;  2 Chit.  Rep.  332.  And  in  the  Common  Pleas,  the  defendant  is  entitled  in  all 
cases,  on  amending  the  declaration,  to  a  new  four-day  rule  to  plead.  When  the  plaintiff,  af- 
ter giving  a  rule  to  plead,  has  been  delayed  by  injunction,  he  may^  sign  in  either  court,  after 
the  injunction  is  dissolved,  without  a  new  rule  ;  9  Burr.  660;  Doug.  71;  Barnes,  238;  IV. 
Beg.  26 ;  8.  C.  2  Blae.  Rep.  784. 
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Deckir  t.  Shbdden.  T.  T.  1802.  C.  P.  3  B.  &  P.  180. 
In  the  Com-      A  declaration  de  bene  esse  was  delivered  to  the  defendant's  attorney  on  the 
mon  Pleas,  j  3tn  0r  flf  a?>  and  on  the  same  day  a  rule  to  plead  was  given,  which  waj  by 
forTurther  m*9ta^e  entered  in  the  King's  Bench  instead  of  this  court.     On  the  17th  of 
time  to         May  the  defendant  entered  an    appearance,  and  a  plea  was  demanded ;  on 
plead,  oot   the  same  day  the  defendant  took  out  a  summons,  for  further  time  to  plead,  but 
Attended  by  did  not  attend  at  the  return  of  summons  on  the  20th  of  May  ;  the  plaintiff 
k  D**ry  l"  8'£ne<*  judg"1^*  for  want  of  a  plea.     The  Court  were  of  opinion  that  the  sum- 
doe*  not      nions  for  time  to  plead  did  not  move  the  necessity  of  a  rule  to  plead  that  wun- 
waire  the     mons  not  having  been  followed  up  by  an  order. — Rule  absolute, 
necessity  of  a  rale  to  plead. 
£  433  J  2.  Seller  v.  Facebt.  H.  T.  1731.  C.  P.  Ca.  Prac.  68. 

On  a  motion  to  stay  proceedings,  it  was  insisted  that  the  declaration  be- 
Althoogh     :ng  delivered  the  22nd  of  October  could  not  be  regular,  it  being  before  the 

the  rates  or  ^rst  ^av  °^  tne  term  '  DUt  tne  Court  ne^  **  wa8  regular,  because  a  decla- 
secondaries  ration  may  be  delivered  on  the  essoign  or  return  day,  or  any  day  after 
will  accept  de  bene  esse,  though  a  rule  cannot  be  given  till  the  first  day  of  tbe  term. 
a  rule  to       plead  on  the  essoign-day,  yet  such  rule  cannot  be  entered  until  the  first  day  of  term. 

3.     Asmale  v.  Goodwin.  T.  T.  1698:  K.  B.  2  Salk.  624.  S.  P.  Anon.  E.  T- 
1730.  K.  B.   1  Str  86,  S.  P.  Roberts  v.  Quahendon.  M.  T.  1809.  K.  B. 
1  Tidd.  680  ;   S.  R.   11  Fast,  272.  (b). 
And  Sun.         Case  against  the  custos  brevium,  the  declaration  was  delivered  on  Friday 
JiJnin  th«*7  morning,  and  rules  given  to  plead  within  four  days,  whereas  holidays  and  Sun- 
rule,  unless  days  were  not  juridical  days  ;  and 

k  be  the  Per  Cur.     We  reckon  them  nan  juridical  as  to  matters  to  be  transacted  i  n 

last.  court,  and  therefore  Sundays  and  holidays  are  no  days  to  move  in  arrest  o  f 

judgment.     But  as  to  business  done  out  of  couit,  as  rule  to  plead  within  four 
days,  &c,  Sundays  are  reckoned  the  same  wtih  other  days,  unless  it  be  the 
last. 
r  434  i  (D)  Demand   of  pleas.  * 

Where  the    1.  Rose  v.  Chbistfield  H.  T.   1787.  K.  B.  1  T.  R.  591.  S.  P.  Wilkinson 
defendant  is      v.  Brown.  H.  T.  1796.  K.  B.  6  Id.  524. 

«  custody        Buller,  J.     In  the  case  of  a  prisoner  in  this  court,  there  must  be  a  demand 
fff-t  6     er'°f  a  plea.     If  he  is  in  the  custody  of  the  sheriff,  no  demand  is  necessary. 

2.  Pearson  v,  Reynolds.  H.  T.   1804.  K.  B.  4  East,  571.  S.  P.  Baker  v. 

Hall.  E.  T.   1809.  K.  B.  1  Taunt.  538. 
Or  bound  by     The  only  question  was,  whether  the  defendant,  having  obtained  a  judge's  or- 
judge's  or-  der  for  bim  to  plead,  and  not  having  pleaded  within  the  time  given,  the  plain- 
der  for  time  ^flf  wa8  entitled  to  sign  judgment  as  for  want  of  a  plea,  without  a  demand  of  a 
to'lead}      plea? 

Lord  EUenborough,  C.  J.,  said  that  the  only  question  now  was,  whether  a 
demand  of  a  plea  were  necessary  after  a  judge's  order  for  time  to  plead  ;  for 
it  was  not  sworn  that  there  was  no  rule  to  plead ;  and  that  it  seemed  rea- 
sonable to  dispense  with  the  demand  of  a  plea,  where  the  party  had  the  ad- 
ditional time  given  him  which  he  asked  for,  and  within  which  he  was  bound 
to  plead. 

3.  Huckvale  v.  Kendal.  M.   T.    1819.  K.  B.  3  B.  &  A.    137. 

Or  the  de.        Rule  nisi  for  setting  aside  the  judgment  signed  in  this  case  for  irregularity 

nasbeen      w'tn  costs*     ^  appeared  the  action  had  been  commenced  in  Hilary  term,  and, 

amended,  a  after  some    intermediate    proceedings  the  defendant  ultimately    pleaded  the 

demand  of  general  issue,  and  gave  notice  of  disputing    the  bankruptcy.     On  the  20th  of 

plea  is  not   \|av  plaintiff  took  out  a  summons  to  amend  the  declaration,  which,  on  the 

necessary;  22nd  of  May  was  allowed  on  payment  of  costs.     The  costs  were  taxed  on  the 

24th  of  May.     On  the  26th  of  May,  the  defendant's  attorney  called  at  tbe 

office  of  the  plaintiff's  agent,  and  desired  that  he  would  reply  to  his  plea  ot 

the  general  issue.     On  the  4th  of  June  the  amended  declaration  was  deliver- 

*  In  addition  to  ruling  the  defendant  to  plead,  the  plaintiff  must  demand  a  plea,  which  is 
merely  a  written  notice  from  the  plaintiff's  attorney; 
t  Or  warden  of  tbe  Fleet;  Imp.  G.  P.  231. 
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ed,  and  on  the  10th  of  June,  a  rule  to  plead  given.  Judgment  was  signed 
on  the   22nd  of  June.    There  was  no  demand  of  a  plea. 

Per  Cur.     As  to  the  point,  there  being  no  authority  to  show  that  there    - 
must  be  a  demand  of  a  plea  in  such  a  case  as  the  present,  we  do  not  think  it 
right  to  introduce  such  a  useless  ceremony. — Rule  discharged  with  costs. 
4.  Nottun  v.  Olofielo.  T.  T.  1786.  K.  B.  1  Wils.  134.  White  v.  Dent. 

M.  T.  t798.  C.  P.  I  B.  &  P.  341.  Bono  v.  Smart.   M.  T.  1819.  K.  B.Butinerery 

1   Chit.  Rep.  737.  *  other  case 

The  latitat  was  returnable  second  return  of  Easter  term  being  the  —  day  of  TJ?rV*1? 
April ;  on  the  24th  of  April,  a  declaration  was  left  in  the  office  de  bene  esse,    r  4«e  -j 
with  notice  on  the  back  thereof,  to  plead  in  four  days  ;  upon  the  16th  of  April  jj^  appea>_ 
the  defendant  put  in  special  bail,  and  gave  notice  thereof  to  the  plaintiff's  ed  «r  pat  in 
attorney,  and  a  rule  to  plead  being  entered  in  the  office,  the  plaintiff's  attor-  bail,  it  mast 
ney,  when  the  rule  was  out,  signed  judgment  without  demanding  a  plea  ;  andbe  made; 
now  it  was  moved  to  set  aside  this  judgment  for  irregularity,  in  not  demanding 
a  plea.     For  the  plaintiff  it  was  insisted,  that  by  the  rule  of  Court  of  10  Geo. 
2.  there   was  no  occasion  to  make  any  other  demand  of  a  plea,  the  notice  to 
plead  on  the  back  of  the  declaration  being  sufficient.     But 

Per  Cur.     The  rule  was  only  made  to  enable  plaintiffs  to  proceed  before 
bail  was  put  in  and  filed,  and  made  no  other  alteration  in  the  practice  ;  for, 
wherever  a  rule  is  given  to  plead,  and  the  defendant  files  bail  in   time  (as 
here  he  has  done),  a  plea  must  be  demanded  in  writing,  and  the  judgment  _ 
must  be  set  aside  with  costs.  though  the 

5.   White  v.  Dent.  M.  T.   1798.  C.  P.  1  B.  &  P.  341.  defendant 

The  plaintiff  having  filed  his  declaration,  the  defendant  appeared,  but  ne- has  not  ta- 
▼er  took  the  declaration  out  of  the  office ;  when  the  time  for  pleading  was  out,  ken  *•  <**- 
the  plaintiff  signed  judgment  without  having  demanded  a  plea.  omof^he- 

The  Court,  on  inquiry  of  the  officers  as  to  the  practice,  having  found  a  office- 
difference  of  opinion,  said  that,  although  the  defendant  must  take  the  decla- 
ration out  of  the  office  before  he  pleads,  yet  that  as  he  may  take  it  out  the  ve- 
ry hour  before  he  pleads,  the  plaintiff  ought  not  to  sign  judgment  without  de-  Q  A     , 

manding  a  plea.  fendant  ia" 

6.  Hah  vet  v.  Goodtohd.  M.  T.  1817.  C.  P.  1  Moore,  464  ;  S.  C.  8  Taunt.  33.  entitled  to, 
Declaration  was  delivered  on  the  essoign  day  of  Hilary  term,  and   an   im-  and  has  ta- 

parlance  to  Easter  was  given  to  the  defendant,  when  a  rule  to  plead  was  gi- kcn' an  im- 
▼en,  but  no  demand  of  the  plea  made.  par  ance* 

The  Court  held,  that  the  plaintiff  having  signed  judgment  in  Trinity  term 
for  want  of  a  plea  was  irregular,  and  the  Court  set  aside  the  proceedings.         In  the 

7.  Edmokton  v.  Osborne*  E.  T.  1796.  K.  B.  6  T.  R.  689.  S.  P.     Rakdkll  King's 

v.  Champneys.  H.  T.   1822.  K.  B.  1  D.  &  R.  186.  Bench  the 

Rule  to  show  cause  why  the  interlocutory  judgment  signed  in  this  cause  ^em^n" 
should  not  be  set  aside  for  irregularity  :  the  only  question  was,  whether,  ac-  ™^e  ®t  lh# 
cording  to  the  practice  of  the  Court,  a  demand  of  a  plea  should  be  made  at  time  of  d«K- 
the  time  of  delivering  the  declaration  ;  if  it  could,  the  proceedings  were  regu-  vering  the 
lar.     Th*  Court,  after  referring  to  the  Master,  said  that  the  demand  of  a  plea  declaration; 
made  in  this  case  was  sufficient,  and  consequently  that  the  judgment  was  ir-    I  436  J 
regularly  signed. — Rule  discharged. 

8.  Maxwell  v.  Skerrett.  M.  T.   1804.  K.  B.  5  East,  647  ;  S.  C.  2  Smith,  f^*™*7 

*5 '•  indorsed 

The  declaration  was  delivered  the  9th  of  November,  indorsed  to  plead  in  thereon  ;t 

four  days,  and  with  a  demand  of  a  plea  in  writing  on  the  back  of  the  decla- 
ration, but  no  rule  to  plead  was  given  til)  the  12th  of  November,  and  on  the 

*  The  demand  of  a  plea  must  be  made  of  the  agent  in  town,  if  there  is  one ;  if  not,  of  the 
attorney  in  the  country ;  Pr.  Reg.  281.  And  where  the  defendant  was  beyond  the  sens,  and 
hie  attorney  dead,  a  rule  was  made  absolute,  .that  a  demand  of  plea  in  the  office  should  be 
sufficient,  upon  affidavit  of  service  of  a  rule  to  show  cause  on  one  of  the  defendants  bails, 
and  that  the  other  was  not  to  be  found ;  see  Barnes,  1307. 

f  And  where  a  rule  to  plead  has  been  given,  and  demand  of  plea  made,  and  judgment  is 
signed  of  a  subsequent  term,  there  need  not  be  a  fresh  demand  of  plea  of  that  term,  although 
latere  aboald  be  a  new  rale  to  plead ;  Sweet  t.  John,  1  Chit.  Rep.  785,  736. 
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ifth  interlocutory  judgment  was  signed  as  for  want  of  a  plea,  without  any 
other  demand  of  one. 

Per  Cur.  The  demand  of  a  plea  at  the  time  of  delivering  the  declaration 
has  been  determined  to  be  good ;  and  though  it  be  usual  to  give  a  rule  to 
plead  when  the  declaration  is  delivered,  yet,  as  a  rule  has  been  given,  though 
afterwards,  whereby  the  defendant  had  more  time  to  plead,  there  is  no  objec- 
tion to  it. — Rule  discharged. 

9.  Eahes  v.  Jew.  M.  T.  1751.  C.  P.  Barnes,  276. 
Objection,  that  no  plea  was  demanded  in  writing.  Answer,  that  a  demand 
But  in  the  of  a  plea  was  indorsed  on  the  declaration  delivered.  *  Held  that  such  in- 
Common  dorsement  is  insufficient.  A  plea  must  be  demanded  in  writing  after  decla- 
mstVe  ration  delivered,  and  rule  to  plead  again. — Rule  absolute  to  set  aside  the 
made  after  judgment,  with  costs, 
declaration  delivered,  and  demand  of  a  plea  indorsed  on  the  declaration ; 

10,  Hkwit  v.  Palmer.  T.  T.   1811.  G.  P.  9  Taunt.  51. 
Or  made  Rule  for  setting  aside  the  interlocutory  judgment  in  this  cause,  for  irregu- 

before  the  laxity.  It  appeared  that  the  declaration  was  delivered  on  the  16th  of  Februa- 
rule  *°.  .  ry,  indorsed  to  plead  thereto  within  the  four  first  days  of  Easter  term.  On 
▼en^has*1  tne  18t^  aiM*  24tn  of  May  iwo  several  demands  of  a  plea  were  made,  after 
been  hold-  which  a  rule  to  plead  was  given,  and  on  the  6th  of  June  judgment  was  signed 
en  insuffi-  as  for  want  of  a  plea,  without  any  other  demand  of  one. 
cienu»  Lawrence,  J.     After  the  plaintiff  has  declared,  the  defendant  is  not  bound 

to  plead  until  he  is  ordered  so  to  do  by  the  Court,  in  the  form  of  a  rule  to 
plead  ;  and  what  is  the  use  of  the  plaintiff  making  a  demand  of  a  plea  until 
such  time  as  the  defendant  is  bound  to  plead  ?  After  the  defendant  becomes 
bound  by  the  rule  to  plead,  the  plaintiff  is  to  make  demand  of  a  plea,  and 
is  restrained  from  signing  judgment  before  the  expiration  of  twenty-four  hours 
after  that  demand,  which  practice  was  introduced  for  the  benefit  of  the  de- 
fendant, in  order  that  judgment  mav  not  be  signed  against  him  by  surprise. 
[  437  1  11.  Woodem  v.  Boynton.  M.  T.  1760.  K.  B.  1  BI.  Rep.  66.  S.  P.  Dychk 
In  the  v.  Burgoyne.  M.  T.   1786.  K.  B.   1  T.  R.  466. 

King's  Plaintiff  had  demanded  a  plea  at  eight  o'clock  at  night,  the  rule  for  plead- 

Bench,  jRg  being  then  out.  Defendant  put  in  a  plea  at  seven  the  next  night ;  but  at 
cannofbe  *'*  tne  Pontiff  had  signed  judgment,  which  being  within  twenty-four  hours, 
signed  till  the  Court  set  aside  the  judgment,  on  the  authority  of  Henley  and  Brand, 
24  hours  af- Trin.  23  Geo.  2.  being  the  same  point. 

ter  demand  !2>  Solomons  v.  Frekman,  H.  T.   17.92.  K.  B.  4  T.  R.  667. . 

o  pea;  rp^e  fi^k^t^,,  was  delivered  as  of  Michaelmas  term,  with  notice  to  plead 

And  in  that  within  four  days  of  Hilary  term.  On  Saturday,  the  28th  of  January,  at  six 
Court  Sun- 
day is  not  *  And  it  cannot  be  made  in  either  court  before  the  defendant  has  appeared,  ID.  &  R. 
included  in  635.  per  Cur,  E.  44  Goo.  3K.B.;  or  after  the  plaintiff  has  entered  n  n  appearance,  or  filed 
common  bail  for  him  according  to  the  statute,  R.  T.  1  Geo.  2.  K.  B.  8  T.  &  R.  485 ;  Barnes, 
249 ;  3  B.  &  P.  218  ;  or  when  the  defendant  is  in  custody  of  rhe  sheriff",  1  T.  R.  591  ;  6  T. 
R.  524 ;  2  B.  &  P.  367  ;  or  warden.  Imp.  C.  P.  221  ;  or  bound  by  u  judge's  order  for  time  to 
plead,  4  East,  571  ;  Taylor  v  King,  II.  31  Guo.  3  0.  P.  Imp.  C.  P.  221;  1  Ta,unt.  538;  2 
Moore,  220;  or  the  declaration  has  been  amended,  3  B.  it  A.  137  ;  a  demand  of  plea  is  un- 
necessary. So,  when  the  defendant  pleads  without  taking  the  declaration  out  of  the  office 
1  Chit.  Rep.  735;  Imp.  C.  P.  6th  Edit.  398;  lB^&P.  341 ;  1  Chit  Rep.  735;  or  puts  in  a 
plea  which  is  considered  as  a  nullity,  ns  a  plea  in  abatement  of  a  term  subsequent  to  the 
declaration,  without  an  imparlance,  4  T.  R.  528  ;  2  Smith.  R.  393  ;  3  B.  &  A.  259  ;  1  Chit 
Rep.  704.  S.  C. ;  or  the  plea  of  nan  assumpsit  in  an  action  of  debt,  6  East,  549 ;  14  East. 
442;  4  Taunt.  164 ;  1  Chit.  Rep.  716  ;  or  nil  debet  in  assumpsit,  Barnes,  257 ;  it  operates  in 
general  as  a  waiver  of  the  irregularity  in  not  demanding  a  plea,  and  will  enable  the  plaintiff 
to  sign  judgment  for  want  of  it.  But  where  such  a  plea  was  put  in  without  authority  by  a 
new  attorney  for  the  defendant,  without  any  order  for  changing  his  former  attorney,  the  judg- 
ment, which  had  been  signed  aa  for  want  of  a  plea,  was  set  aside ;  6  East,  549.  In  general 
the  demand  of  a  plea,  is  a  waiver  of  the  justi  6  cation  of  bad;  but  where,  after  the  time  of 
putting  in  and  justifying  bail  had  expired  (on*  of  the  bail  having  been  rejected,)  time  was 
given  to  add  and  justify  another  bail,  without  prejudice  to  the  plaintiff;  and  in  the  interval 
he  demanded  a  plea ;  the  Court  of  King's  Bench  held,  that  an  attachment  against  the  sheriff 
for  not  bringing  in  the  body  was  regular,  the  added  bail  not  having  justified  within  the  time 
for  which  indulgence  was  given ;  1D.&R.  163. 
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o'clock  in  the  evening,  a  plea  was  demanded,  and  on  the  Monday  following,  calculation 
at  twelve  o'clock,  judgment  was  signed  for  want  of  a  plea,  but  at  two  o'clock  of  ***•  time' 
on  that  day  the  defendant  pleaded  the  general  issue.  The  only  question  was, 
whether  the  defendant  had  till  six  o'clock  on  Monday  to  plead,  or  only  twen- 
ty-four hours  after  the  plea  was  demanded,  though  that  time  expired  on  a  Sun- 
day* The  Court  were  of  opinion  that  the  defendant  had  twenty-four  hours 
clear  after  the  demand  of  the  plea,  exclusive  of  the  -whole  of  Sunday  ;  and 
they  made  the  rule  absolute  for  setting  aside  the  judgment  for  irregularity.— 
Rule  absolute. 

13.  Dyche  v.  Bubgoynb.  M.  T.  1706.  K.  B.  1  T.  R.  454. 

Rule  to  show  caun  wny  the  proceedings  should  not  be  set  aside  for  irregu-  But  judg- 
larhy.     The  irregunVlty  complained  of  was  that  judgment  was  signed  on  the111611.1  m*T 
morning  of  the  day  after  the  plea  was  demanded.     The  cause  shown  was,  that     "f^  af! 
the  judgment  was  not  signed  till  twenty-four  hours  after  demand  of  the  plea,  tertne expi- 
In  support  of  the  rule  it  was  contended,  that  this  could  not  be  done  until  the  ration  of  the 
opening  of  the  office  in  the  afternoon,  before  which  a  plea  had  been  delivered.  34  hours : 

Per  Cur.  The  rule  is,  that  judgment  may  be  signed  for  want  of  a  plea  at 
any  time  after  twenty-four  hours  from  the  time  of  the  plea  demanded.  [  438  ] 

14.  Bucxxastsr  v.  Trodohton.  M.  T.  1719.  C.  P.  Ca.  Prac.  C.  P.  171.    J?™^*0 

In  this  cause  the  defendant  was  called  upon  for  a  rejoinder  in  the  evening,  jqeaB  tne 
and  judgment  was  signed  the  next  morning.     It  was  moved  to  sot  aside  the  defendant 
judgment  for  want  of  sooner  notice.     The  Court  set  aside  judgment  on  pay-  has,  in  all 
ment  of  costs,  because  no  time  was  limited  by  rule  of  the  Court,  but  declared  caaes,  till 
it  should  be  a  standing  rule  for  the  future,  that  no  judgment  should  be  signed  0ftnePoffi£f 
till  the  opening  of  the  office  the  next  day  in  the  afternoon,  after  proper  de-  m  the  after. 
mands  are  made  in  writing  of  the  pleadings.  noon  a/  the 

(E)  Further  time  to  plead.*  following 

1.  Rrxv,  Read.  M.  T.  1751.  K.  B.   Say.   Rep.  165.  S.  P.     Barnbtt  v.daytoplead. 

Newton.  M.  T.  1819.  K.  B.  1   Chit.  Rep.  689.     Rivers  v.   Plumteee. 

E.  T.  1732.  C.  P.  Barnes,  240. 

Upon  a  rule  to  show  cause  why  the  judgment  in  an  information  in  the  na-  ~  8l?mn?JJ, 
tore  of  a  quo  warranto  should  not  be  set  aside,  with  costs,  for  irregularity,  it  piea<j  when 
appeared  that  a  copy  of  the  replication  was  delivered  during  the  last  vacation,  taken  out 
after  nine  of  the  clock  in  the  evening  ;  that  no  rule  to  rejoin  was  given  ;  that  before  the 
a  summons  for  the  prosecutor's  clerk  to  attend  in  court,  to  show  cause  why  expiration 
the  defendant  should  not  have  further  time  to  rejoin,  was  issued  by  Denison,  J. ;  °or  p\etilm 
that  the  clerks  in  court  of  both  parties  did  attend  upon  this  summons  ;  that  some  mg|  j8  a 
doubts  arising  as  to  the  time  of  giving  of  further  time  to  rejoin,  Denison,  J.,  stay  of  pro. 
who  was  going  out  of  town,  recommended  it  to  both  clerks  in  court  to  at-  ceeings 
tend  the  Chief  Justice,  which  both,  as  he  apprehended,  did  consent  to  ^°  5  application? 
and  that  before  any  thing  further  was  done  the  prosecutor's  clerk  in  court 
signed  judgment. 

The  Court  held  the  judgment  irregular. 

2.  Whitehead  v.  Shaw.  M.  T.   1736.  C.  P.   Barnes,  252. 

A  judge's  order  for  time  to  plead  was  taken  out  and  served  after  the  rule  But  it  is  oth- 
to  plead    bad  expired   notwithstanding  which    the  plaintiff  signed  judgment,  erwiae 
which  was  holden  regular;  the  Court  considering  it  an  abuse  to  apply  for  a^JJT"r    6n 
summons  after  the  xule  to  plead  had  expired.  made  re- 

turnable after  the  expiration  of  the  time  for  pleading. 

*  If  the  defendant  be  not  prepared  to  plead  by  the  expiration  of  the  time  allowed  him  for 
that  purpose,  his  attorney  should  take  out  a  summons,  and  obtain  an  order  for  time,  which 
may  be  repeated,  if  necessary,  and  should  be  regularly  served  on  the  plaintiffs  attorney  or 
agent     The  plaintiff's  attorney  or  agent,  on  being  served  with  the  summons,  either  indorses  • 

his  consent  to  an  order  being  made  upon  it,  attends  the  judge,  or  makes  default.  In  the 
latter  case,  the  defendant's  attorney  or  agent  after  woiting  half  an  hour,  R.  T.  35  Geo.  K. 
B.  6  T.  R.  402 ;  23  Geo.  3.  C.  P.  Imp.  C.  P.  283.  G82 ;  should  take  out  a  second  summons,  and 
afterthat  a  third  (if  necessary,)  which  should  be  respectively  served  and  attended  as  the 
first.  And,  if  default  be  made  upon  three  summonses,  the  judge,  on  affidavit  thereof  will 
make  an  order  ex  parte.  But  if  any  one  of  the  sommonses  be  attended,  the  judge  will 
make  an  order  upon,  or  discharge  it.  as  he  sees  cause. 
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[  459  J  3.  Calve  t.  Ltttbltoh.  T.  T.  1773.  C.  P.  2  Bl.  Rep.  954.  S.  P.  Mono  ▼. 
Hunt.  H.  T.  1819.  K.  B.  1  Chit.  Rep.  97  ;  S.  C.  2  B.  &  A.  356. 
In  the  latter  The  rule  to  plead  was  out  on  Monday,  the  6th  of  June.  On  that  nigbt 
ef^*  fff"  tne  defendant's  attorney  took  out  a  judge's  summons  to  show  cause,  the  next 
aUiberty'to  evening  at  six,  why  the  defendant  should  not  have  time  to  plead.  At  the  ope- 
sigajudg.  ening  of  the  office  on  Tuesday  afternoon  the  plaintiff  signed  judgment,  and  af- 
ment  before  ter  wards  attended  Nares,  J.  at  seven,  who,  finding  that  judgment  was  signed, 
the  sum.      refused  to  do  any  thing  in  the  matter,  but  referred  the  parties  to  the  Court. 

returnable-  ^  P**  ^vr*  (aDsent  &e  G^ty  £•  J-)  This  judgment  is  regularly  signed. 
9  By  the  rule  of  13  Geo.  2.  a  judge's  warrant  is  held  to  be  no  proceeding.  It 
stays  nothing  ;  and  has  no  effect,  unless  it  be  returnAaabefore  the  party  has 
a  right  to  sign  his  judgment.  Here  the  plaintiff  bad  aWght  to  sign  judgment 
at  the  opening  of  the  office  at  five  in  the  afternoon,  and  the  summons  is  not 
returnable  till  six.  Had  there  been  any  merits  in  the  case  we  might  have  set  it 
aside  upon  terms ;  but  here  there  is  no  pretence  of  merits. 

4.  Morbxs  v.  Hunt.  H.  T.  1819.  K.  B.  2  B.  &  A.  355  ;  S.  C.  1  Chit. 

Rep.  97. 
But  if  he  The  rule  to  plead  expired  on  Saturday,  Jan.  16th.  On  that  day  two  sum* 
neglect  to  m0nses  were  taken  out,  and  served  in  the  evening,  for  further  time  to  plead,  and 
cannot  af-  *°r  better  particulars,  returnable  on  Monday,  the  18th,  at  eleven  o'clock, 
terwarda  The  plaintiff's  attorney  did  not  attend  the  summonses,  and  on  Monday,  at  three 
sign  judg-  o'clock,  signed  judgment.  A  rule  nisi  having  been  obtained  for  setting  aside 
meat;  this  judgment  for  irregularity,  the  Court  held  that  the  judgment  was  irregular, 

not  having  been  actually  signed  till  after  the  summons  was  returnable. 

5.  Morris  v.  Hunt.  H.  T.    1819.  K.  B.  1  Chit.  Rep.  96. 

It  being  a  Per  Bayley,  J.  I  have  already  considered  the  practice  of  the  Court  to  be 
fh  f^h*  (an(*  ^  '  ain  wronS  tDC  Masler  will  correct  me,)  that  if  the  judge's  summons 
summons*  *8  returnable  before  the  judgment  is  signed,  it  prevents  the  plaintiff  fron  sign- 
be  rcturna-  ing  judgment.  It  appeared  in  an  affidavit  in  support  of  the  motion,  that  the 
ble  before  deponent  swore  to  merits  without  describing  himself  either  as  the  defendant's 
judgment  i*  agent  or  attorney  ;  and  the  Court  said,  that  it  was  not  competent  for  a  third  per- 
preventod  8on  *°  swear  to  merits  without  describing  himself  as  the  attorney  or  agent  for 
its  being  the  litigating  party,  and  therefore  that  part  of  the  affidavit  on  the  part  of  the 
signed.*      defendant  could  not  bo  received. 

6.  Kay  v.  Whitehead,  E.  T.  1792.  C.  P.  2  H.  Bl.  35. 

The  time         Cause  was  shown  against  setting  aside  interlocutory  judgment,  signed  in  this 

r°  aa?  hi*  case  *°r  want  °^  a  ^ea'  on  tnc  *°N°wmS  circumstances.     A  rule  to  plead 
b  I     nav*n£  Deen  £iven>  a  summons  for  time   was  taken  out  on  Saturday  the  29th 

oned  in.  "  °^  April ;  judge's  order  was  made  for  a  week's  time  to  plead  ;  and  on  Sa- 
clusive  of  turday  the  5th  of  May,  in  the  afternoon,  judgment  was  signed.  The  question 
the  day  therefore,  whether  the  judgment  was  regular,  depended  on  this,  namely,  whe- 
°f  *£*  d<r|te  tner  ine  week's  time  to  plead  was  to  be  reckoned  inclusive  or  exclusive  of  the 
but  exclu- F'  ^ay  wnen   the  order  was    made. 

eive  of  the  Gould,  J.,  cited  from  a  manuscript  note,  the  case  of  Read  v.  Montgomery, 
day  whan  in  this  court,  Easter,  26  Geo.  3.  where  an  order  for  time  to  plead  was  made 
it  expires;   on  the  16th  of  May,  and  judgment  signed  on  the  23d  of  that  month  for  want 

of  a  plea,  which  the  Court  held  to  be  regular,  on  consulting  the  officers.— 

Rule  discharged. 

7.  Aspi*all  v.  Smith.  M.  T.  1818.  C.  P.  2  Moore,  655. 

Bin  it  seem*  Hu]e  n**'» that  the  interlocutory  judgment  signed  in  this  case,  and  the  subse- 
it  ought  to  qent  proeedings  theron,  might  be  set  aside  for  irregularity.  It  appeared  that 
be  reckoned  the  declaration  was  delivered  on  the  11th  instant,  with  notice  to  plead  in  four 
fronv the  ex-  jayS>  wnich  would  have  expired  on  the  14th,  together  with  a  bill  of  particulars 
the  rule  to  °^ tne  plaintiff's  demand.  That  on  the  1 2th,  the  defendant's  attorney  caused  a 
plead,  and    summons  to  be  taken  out  and  served  on  the  plaintiff's,  returnable  on  the  13th,  to 

•  When  the  object  of  the  summons  is  collateral  to  the  time  for  pleading,  as  to  discharge 
the  defendant  out  of  custody  on  filing  common  bail,  &c.  it  will  not,  in  general,  operate  as 
a  stay  of  proceedings* 
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show  cause  why  they  should  not  deliver  a  better  bill  of  particulars;   and  also  not  from  the 
another  summons  returnable  on  that  day,  for  time  to  plead  after  the  delivery  of  da^°  °f  *hs 
such  better  particulars.     That  on  the  evening  of  the  13th,  both  summonses  were  ord*r* 
attended  before  the  Chief  Justice,  when  his  lordship  made  an    order  for  deli- 
very of  better  particulars  and  also  an  order  for  four  day's  time  to  plead  after 
the  delivery  of  such  better  particulars.     That  these  orders  were  duly  served, 
and  the  better  particulars  delivered  the  samei^vening ;  and  that  in  the  after- 
soon  of  the  1 7th,  the  plaintiffs  signed  judgment  for  want  of  a  plea. 

Per  Cur.     The  defendant,  notwithstanding  the  delivery  of  such  better  par* 
ticulars,  was  nevertheless  entitled  to  his  one  day  to  plead,  under  the   first 
rale  to  plead,  and  the  delivery  of  the  particulars  did  not  preclude  him  from 
that  day  under  the  first  rule. — Rule  absolute. 
8.  Talbot  v.  Linfield.  H.  T.  1764.  K.  B.  3  Burr.   1455  ;  1  Bl.  Rep.  450. 

Order  for  a  month's  time  to  plead.     No  pleas  being  put  in,  the  plaintiff,  Under  aa 
on  the  29th  day  after,  signed  judgment.     Motion  to  set  aside  the  judgment  as  order  for  a 
irregular,  because  the  order  shall  be  construed  to  extend  to  a  calendar  month,  as  m?ni^/t  -i 
most  beneficial  to  the  party  ;  but,  by  ti]jle     luj 

Lord  Mansfield,  C.  JT. ;     A  month  in  law  is  always  a  lunar  month,  except  nar  month 
in  quare  impedit :   and,  by  Denison,  J. :  In  all  temporal  cases  we  go  by  lunar  is  intend- 
months,  in  ecclesiastical  cases  by  solar. — Rule  discharged.  *d.t 

VI.  OF  WHEN  DEFENDANT  MUST  PLEAD  ISSUABLY. 
As  to  when  plaintiff  may  sign  judgment  for  want  of  an  issuable  plea,  see  ante, 

vol.  xi.  p.  644. 
I.     Bbrby  v.  ANnsBsoif.    T.  T.   1798.    K.  B.  7  T.  R.  630.    Wait  v. 

Garth.     T.  T.  1740.     C.  P.  Barnes,  263. 

The  Defendant,  being  under  an  order  to  plead  issuably,  put  in  a  demurrer  An  issuabls 
assigning  several  causes  of  demurrer,  notwithstanding  which  the  plaintiff  signed  Pjea  }B  a 
judgment  as  for  waut  of  a  plea.  The  Court  said  that  a  demurrer  did  not  go  to  the  jo^"^6 
merits,  see  Stonehouse  v.  Vowel),  Say.  Rep.  88 ;  Dewey  v.  Sopp.  2  Stra.  1 185;  riu. 
Gray  v.  Ashton,  3  Burr.  1788  ;  Wright  v.  Russel,  2  Bl.  Rep.  923  ;  and  there- 
fore was  not  a  plea  within  such  an  order,  according  to  the  practice  of  the  Court. 
2.     Foster  v.  Snow.  E.  T.  1759.  K.  B.  2  Burr.  782  ;  Barnes,  263. 

Cause  was  shown  on  the  part  of  the  plaintiff,  against  discharging  an  order  upon  which 
made  by  Mr.  Justice  Denison,  at  his  chambers,  and  against  the  Defendant's  the  plaintiff 
being  at  liberty  to  waive  his  plea,  and  plead  the  general  issue.  may  take  ia- 

Mr.  Justice  Denison9 e  order  (made  in  the  vacation)  was,  that  the  defendant  JjJ**  and  e*° 
should  plead  such  plea  as  he  would  stand  by.     And  it  was  objected  to,  that 
such  an  order  ought  not  to  have  been  made  by  a  judge  at  his  chambers*     The 

*  When  an  order  for  a  week  was  dated  the  16th,  and  judgment  signed  on  the  23rd,  it 
waa  holden  regular  ;  Read  v.  Montgomery,  cited  2  H.  Bl.  35. 

t  The  order  of  a  judge  for  time,  or  further  time  to  plead,  and  all  other  orders,  whether 
by  content  orotherewise,  should  be  regularly  drawn  up  and  served,  it  being  a  rule  in  the 
King's  Bench,  R.  H.  59  Geo.  3.  K.  B.  7  East,  542  ;  1  Chit.  Rep.  647  ;  that  no  summons 
for  further  time  to  plead,  reply,  or  rejoin,  or  summons  for  further  particulars  of  the  plaintiffs 
demand,  defendant's  sef-ofT,  or  other  particular  to  be  granted  in  any  action  depending  in  that 
court,  unless  the  last  previous  order  for  time,  further  time,  or  particulars  respectively  be 
first  drawn  up,  and  such  orders  produced  at  the  time  of  applying  for  any  such  summons. 
And  in  the  Common  Pleas,  a  consent  indorsed  on  a  judge's  summons  is  not  binding  on  either 
party  unless  the  order  be  drawn  up  and  served  pursuant  thoreto ;  4  Taunt.  253.  In  that 
Court,  also,  if  a  summons  be  taken  out  for  time  to  plead,  and  the  defendant's  attorney  do  not 
attend,  the  plaintifT  must  get  the  summons  discharged,  before  he  can  sign  judgment ;  Barnes, 
940.  355 ;  Css.  Pr.  C.  P.  144.  S.  C.  But  it  is  said  to  be  otherwise  in  the  King's  Bench. 
Imp.  C.  P.  6  Ed.  223. 

X  Therefore,  a  plea  in  abatement  is  not  an  issuable  plea,  1  Burr.  59.  Barnes,  263 ;  nor  a 
false  plea  of  judgment  recovered,  Bl.  Rep.  376;  2  Wils.  117;  3Wils.  33;  1  Moore,  431; 
nor  a  plea  of  alien  enemy,  8  T.  R.  71;  or  other  plea,  which  does  not  go  to  the  merits; 
Valley  r.  Gardiner,  H.  24  Geo.  3.  K.  B.  ;  Gillet  v.  Redley,  C.  P.  But  a  plea  of  tender  has 
been  deemed  an  issuable  plea,  1  Burr.  59 ;  Barnes,  263 ;  1  H.  Bla.  369 .  and  also  a  plea 
of  the  statute  of  limitations,  3  T.  R.  122  Drinkwater  v.  Caridge.  H.  27  Geo.  3.  C.  P  Imp. 
C.  P.  332 ;  1  B.  &  P.  228 ;  1  Blac.  Rep.  35 ;  2  Wils.  253 ;  Stafford  v.  Rowntree,  E.  24  Geo. 
>.  K.  B. ;  Benson  v.  King,  H.  25  Geo.  3.  K.  B.  2  T.  R.  390 ;  or  in  the  King's  Bench,  that 
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Court  all  agreed,,  that  the  order  was  propely  made  by  a  judge  at  his  chambers. 
And  Denison,  •/.,  observed,  that  "  pleading  issuably"  meant  pleading  such  an 
issue  as  the  plain  till'  might  go  to  trial  upon. 
[  442  ]    3.  Ruchkh  v.  Hannay.  H.  T.  1789.  K.  B.  6T.  R.  124 ;  1  B.  &  P.  228.  M»k 
overruling  2  Wils.  253.  Vaile  v.  Fishbb.  H,  T.  1735.  C.  P.  Barnes,  338 ; 
1  Bl.  Rep.  35.  Stadholme  v.  Hodgson.  £.  T.  1788.  K.  B.  2  T.  R.  390. 
Hence  the       The  defendant  in  this  actiou*  which  was  assumpsit,  having  obtained  an  order 
statute  of    for  time  to  plead  on  the  terms  of  pleading  issuably,  pleaded  the  general  issue 
is^uwua-  an<*  tne  8tatute  °f  limitations.    A  rule  was  obtained  to  show  cause  why  the  last 
ble  plea.      °f  we  pleas  should  not  be  set  aside  on  the  authority  of  Stadholme  v.  Hodgson. 
On  cause  shown  it  was  said,  that  the  statute  of  limitations  was  not  considered 
in  the  Court  of  Common  Pleas  as  an  issuable  plea  within  the  meaning  of  the 
order. 

The  Court  was  of  opinion  that  the  defendant  was  not  precluded  from  plead- 
ing the  statute  of  limitations  aftei  an  order  for  time  to  plead  :    that  the» Court 
of  Common  Pleas  had  always  so  considered  it ;  and  that  in  many  cases  it  was 
a  very  fair  plea. 
4.     Gray  v.  Ashton.  M.  T.  1765.  K.  B.  3  Burr.  1788.     S.  P.  Nkwnhak 
v.  Dowding.  M.  T.  1819.  K.  B.  1  Chit  Rep.  711. 
As  to  de-         The  Defendant  having  obtained  a  judge's  order,  upon  the  terms,  amongst 
munrers,      others,  of  pleading  an  issuable  piea,  put  in  a  sham  demurrer.     The  plaintiff's 
distinction    attorney,  looking  upon  this  as  a  mere  evasion  of  the  judge's  order,  requiring 
between  a    the  "  pleading  an  issuable  plea,"  signed  judgment,  supposing  that  a  sham  de- 
real  and       murrer  is  not  an  issuable  plea.     The  defendant  obtained  a  rule  to  show  cause 
fair  demur.  why  this  judgment  which  the  plaintiff's  attorney  had  signed  should  not  be  set 
demurrer     as^e-     And  cause  being  now  shown,  it  was  prayed  by  the  counsel  for  the 
without        plaintiff  that  this  rule  might  be  discharged  with  costs.     The  Court  were  of 
good  cause,  opinion  that  it  ought  to  be  so.    A  distinction  was  taken  by  the  Court,  between 
a  real  and  fair  demurrer,  and  a  sham  one  ;  the  former  is  an  issuable  plea,  within 
the  intent  and  meaning  of  the  judge's  order  ;  the  latter  is  only  an  evasion  of  it 
—Rule  discharged  with  costs. 

5.  Dewey  v.  Sopp.  E.  T.  1742.  K.  B.  2  Stra.  1185.  Nesbettv.  Faxxkb. 
M.  T.  1753.  C.  P.  Barnes,  168.  Wright  v.  Rfssel.  M.  T.  1772.  C.  P.  2 
Bl.  Rep.  923 ;  S.C»3  Wils.  530.  S.  P.  Langfobdv.  Waohokd,  M.  T.  1819.  Ex. 
Newnham  v  Dowding.  M.  T.  1819.  K.  B.  1  Chit.-Rep.  711;  7  Price,  670. 

The  former  *^ne  defendant  obtained  time  to  plead,  on  the  terms  of  pleading  an  issuable 
is  an  isaua-  plea,  rejoining  gratis,  and  taking  short  notice  of  trial.  The  action  was  on 
ble  plea  a  bond,  conditioned  to  surrender  a  copyhold  at  the  request  and  costs  of  the 
within  the  plaintiff,  and  the  plea  was  that  the  plaintiff  never  requested  ;  the  plaintiff  re- 
ajudfte's  or-  P^ec*  a  request,  and  made  up  the  issue,  with  a  rejoinder  to  the  country,  which 
der;  *ne  defendant  struck  out,  and  demurred,  so  near  to  the  assizes,  that  the  plain- 

tiff, expecting  a  trial,  had  the  record  made  up,  and  actually  tried  the  cause  be- 
fore he  heard  of  the  demurrer.  And  now  upon  motion  the  Court  sat  aside  the 
verdict ;  for  the  construction  of  these  terms  put  upon  defendants  when  they 
ask  time  to  plead,  is  not  to  oblige  them  in  all  events  to  jpin  issue  to  the  coun- 
try, but  only  where  the  replication  offers  a  fair  issue,  and  affords  no  reasonable 
[  443  ]  cause  of  demurrer  ;  now  here,  the  replication,  not  showing  any  tender  of  a  sur- 
render, does  give  such  a  colour  of  objections  as  will  warrant  what  the  defend- 
ants have  done. 

6.  Stoneitouse  v.  Vowell.  E.  T.  1753.  K.  B.  Say.  88.  Bekry  v.  Ander- 
son.  H.  T.  1798.  K.  B.  7  T.  R.  530.  Cuming  v.  Sheekland.  E.  T.  1801. 
K.  B.  1  East,  411.  Wright  v.  Rvssel.  M.  T.  1773.  C.  P  2  Bl.  Rep. 
923.  Bell  v.  Da  Costa.  E.  T.  1801.  C.  P.  2  B.  &  P.  446.  S.  P. 
Nbwnbam  v.  Dowding.  M.  T.  1819.  K.  B.    1  Chit.  Rep.  711. 

a  bail  bond  was  taken  for  case  and  favour  ;  1  Burr.  603.  So,  where  the  defendant,  in  an 
action  on  a  recognizance  of  bail  under  a  judge's  order  to  plead  issuably,  pleaded  nultiel 
record  and  that  no  rapine  ad  satisfaciendum  was  sued  out  against  the  principal,  the  Court  of 

Common  Pleas  h  eld  that  such  pleas  mi^ht  be  considered  as  issuable,  and  that  the  plaintiff 

could  not  sign  jud  gment  as  for  want  of  a  plea  ;  see   1  Moore,  430. 
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Upon  a  rale  to  show  cause  why  the  judgment  should  not  be  set  aside  forTh*j*tterit 
irregularity  ;  it  appeared  that,  after  the  defendant  had  obtained  an  order  from  ?y  ^"JL^1" 
the  judge  for  time  to  plead,  upon  an  undertaking  to  plead  an  issuable  plea,  and  Jon  tf  -lU 
take  short  notice  of  trial,  he  demurred  generally. — Rule  was  discharged.   And, 

Per  Car.  A  demurrer  for  good  caure  would  certainly  have  been  an  issua- 
ble plea  within  the  meaning  of  the  defendant's  undertaking  ;  but  as  the  demur* 
ler  i»  a  general  one,  and  as  there  does  not  appear  to  be  any  good  cause  for 
demurring,  the  Court  ought  to  intend  that  it  was  a  trick  to  postpone  the  trial 
of  the  cause 
7.  Bbbby  v.  Aupbbson.  H.  T.  1798.  K.  B.  7  T.  R.  530 ;  S.  C.  1  East,  414.  a. 

Waterfall  v.  Glode.  3  T.  R.  306.  Sct^T 

In  this  case  it  appeared  that  the  defendant  was  advised  that  there  was  substan-  8Ub»tantial 
tial  ground  of  demurrer.  The  Court  set  aside  judgment  signed  as  for  want  of  a  ground  for 
plea,  on  terms,  notwithstanding^  judge's  order  to  pFead  issuable.  demurrer,  it 

would  appear  the  defendant*  may  plead  it,  notwithstanding  a  judge's  order  to  plead  issuable. 

VLL  OF  SIGNING  PLEAS.     See  ante,  tit.  Counsel,  Signature  of. 

Vm.  OF  DELIVERING  OR  FILING  PLEAS.* 
Locxhart  v  Mackbeth.  T.  T.  1794.  K.  B.  5  T.  R.  661.   Boswell  v.  Cox. 

H.  T.  1819.  K.  B.  1  Chit.  Rep.  211  ;  S.  C.  2  B.  &  A.  S92.  If  a  plea  be 

Per  Cur.     The  plea  of  solvit  ad  diem  cannot  be  entered  in  the  general  is-  J*161™*  "■ 
sue  book  ;  but  if  the  defendant,  who  is  entitled  to  an  imparlance,  do  enter  it  i^e  book. 
there  before  the  plaintiff  is  entitled  to  a  plea,  it  operates  as  a  waiver  of  the  or  filed 
imparlance,  and  enables  the  plaintiff  to  sign  judgment  as  for  want  of  a  plea,  when  it 
ought  to  be  delivered  to  the  plaintiff's  attorney,  he  may  sign  judgment  as  for  want  of  a  plea. 

IX.  OF  SEARCHING  FOR.f  [  444  ] 

X.  OF  ADDING  OR  WITHDRAWING  PLEAS. 


1.  Shkklock  v.  Tempter.  M.  T.  173(5.  C.  P.  Barnes,  337  ;  S.  C.  Ca.  Pr. 

C.  P.  135. 

•  The  general  issue  in  the  King's  Bench  must  be  delivered  to  the  plaiutifPs  attorney,  or 
entered  in  the  general  issue  book  kept  by  the  clerk  of  the  judgment ;  1  Chit.  Rep.  715. 
There  are  also  certain  common  pleas  in  that  Court,  which  ought  to  be  delivered  to  the  plain- 
tiff's attorney,  and  not  entered  in  the  general  issue  book,  or  filed  in  the  office  of  the  clerk 
of  the  papers,  taplene  administravit  bankruptcy  of  the  defendant,  6  T.  R.  496  ;  1  Chit.  Rep. 
335  ;  a  special  non  est  factum,  solvit  ad  diem,  comperuit  ad  diem  to  a  bail  bond,  2  B.  &  A. 
393  ;  5  T.  R.  661 ;  or  nul  tiel  record  to  an  action  on  a  judgment  or  recogoizance  ;  in  cove, 
enant,  when  the  plea  concludes  to  the  country  ;  and  in  trespass  son  assault  demesne  Uberum 
tenementum,  or  not  guilty  to  a  new  assignment. 

All  pleas  and  demurrers  upon  writs  of  error,  scire  Jacias,  and  audita  querela,  ought  also 
to  be  delivered  in  the  King's  Bench,  R.  T.  12  W.  3.  1  Chit.  Rep.  715 ;  and  by  a  late  rule  of 
that  Court,  see  R.  M.  4  Geo.  3.  K.  B.  1  East,  132.  pleas  cannot  be  delivered  after  ten  o'clock 
at  night.  But  except  in  the  foregoing  cases,  all  special  pleas  must  be  filed  in  the  office  of 
the  clerk  of  the  papers,  who  makes  copies  of  them,  if  required,  for  the  plaintiff's  attorney ; 
and  all  double  pleas  must  be  filed,  and  not  merely  delivered  to  the  plaintifi's  attorney,  though 
two  pleas  be  pleaded,  which  separately  need  only  have  been  delivered  ;  2  East,  225.  But 
where  an  avowry  was  not  filed,  but  delivered  to  the  plaintiff's  attorney,  and  on  demand  of 
a  plea  in  bar,  and  to  know  if  defendant's  attorney  might  sign  judgment  of  nonpros.,  or  wheth- 
er plaintiff  would  save  that  expense  by  paying  the  suit  and  costs  then  incurred  ;  plaintiffs  at- 
torney told  him  hemight  sign  judgment  if  he  pleased)  which  he  accordingly  did.  The  Court, 
under  these  circmstances,  discharged  the  rule  for  setting  aside  the  judgment,  with  costs ; 
Kingsbury  v.  Van  berg,  E.22  Geo.  3  K.  B. 

In  the  Common  Pleas,  all  pleas,  whether  general  or  special,  are  either  delivered  to  the 
plaintifi's  attorney,  or  filed  with  the  prothonotaries.  The  general  issue,  when  delivered  to 
the  plaintifi's  attorney,  must  be  drawn  up  at  length,  in  the  same  manner  as  when  it  is  filed 
hi  the  office ;  Cas.  Pr.  C.  P.  126 ;  Pr.  Reg.  306 ;  S.  C.  Barnes,  239  ;  S.  P.  And  except 
where  the  defendant  appears  in  person,  all  pleas  must  be  pleaded  in  the  name  of  an  attorney 
of  the  Court ;  Barnes,  359  ;  Pr.  Reg.  307  }  3  B.  &  P.  111. 

t  On  the  expiration  of  the  time  for  pleading,  a  rule  to  plead  having  been  given,  and  a  plea 
demanded,  when  necessary,  the  plaintiffs  attorney  should  search  for  a  plea,  if  not  delivered 
to  him,  with  the  clerk  of  the  papers,  who  receives  special  pleas  of  the  King's  Bench,  and 
with  the  clerk  of  the  judgments,  who  keeps  the  general  issue  book  at  the  King's  Bench 
office,  or  at  the  prothonotaries  office,  in  the  Common  Pleas ;  and  if  no  plea  be  delivered  or 
found  at  either  of  the  offices,  the  plaintiff's  attorney  may  sign  judgment  as  for  wont  of  a  plea. 


git  PLEAS. — Adding  or  withdrawing  of. 

Th*  defend.     Defendant  had  demurred  generally,  and  now  moved  for  leave  to  withdraw 


ant,  under  tne  demurrer,  and  plead  the  general  issue.  It  was  objected  by  plaintift  that 
circuaisun-  ^  ^^  meang  ae  nd(]  been  delayed  of  a  trial  at  last  assizes  ;  but  it  appearing 
withdraw  a  that  the  parties  had  been  before  a  judge,  and  that  defendant  bad  offered  to 


circuaisun-  ^  ^  meang  Be  nd(]  been  delayed  of  a  trial  at  last  assizes  ;  but  it  appearing 
niiiiuiuT?  uthat  the  parties  had  been  before  a  judge,  and  that  defendant  bad  offered  to 
general  de-  withdraw  his  demurrer,  and  plead  the  general  issue  time  enough  for  plaintiff 

.  _        _        __J  .  •  1        I       *  4.1a.  *  il  A*  A.         *1 


murrer,  and  to  Dave  tried  his  case  at  last  assizes,  the  motion  was  granted. 

plead  the     ^  Hamison  v.  Morris.  M.  T.  1727.  C.  P.  Barnes,  346.     Wilkbb  ▼.  Wooo. 

f.tn! !v  M.  T.  1763.  K.  B.  2  Wiis.  204.     Cox  v.  Rolt.  T.  T.   1764.  K-  B*  Id. 

254. 

A  rule  to  show  cause  why  defendant  R.  should  not  have  leave  to  withdraw 

Or  **•*•     the  general  issue,  pleaded  by  mistake,  and  join  with  the  other  defendants  in 

?!L™a«  °r  pleading  a  special  justification,  upon  payment  of  costs,  was  made  absolute,  no 
lnconven-      r  o.r  .*  r       r  * 

ieoce  would  delay  or  inconvenience  being  occasioned  to  plaintiff  thereby, 
arise,  to       withdraw  the  general  issue,  and  plead  specially ; 
r  445  ]  3.  Phillip*  v.  Barker.  H..T.  1755.  C.  P.  Barnes,  289. 

Rule  absolute  for  leave  to  withdraw  plea  of  general  issue,  in  payment  of 
Or  plead  costs.  Pay  22.  2«.  into  court  on  common  rule,  and  plead  the  same  plea 
the  general  agajn .  defendant  taking  notice  of  trial  for  the  sitting  after  term  in  Middlesex. 
wuSTanof111  No  delay  having  been  occasioned  to  plaintiff  by  defendant's  omitting  to  bring 
tice  of  set-  money  into  court  before  plea  pleaded. 
off,  or  upon  bringing  money  into  Court ; 

4.  Browne  v.  James.  T.  T.   1753.  C.  P.  Barnes,  362. 
Or  to  add  a      Rule   made,  giving  defendant  leave  to  withdraw  his  formei  avowries,  &c. 
special  to     an(j  piead  the  same  again,  with  two  other  pleas  a  Ided,  on  payment  of  costs, 
ready  plead-  (*&er  issues  joined  twelve  months  ago.)     Plaintiff  to  be  at  liberty  to  plead  in 
«d ;  bar,  de  novo,  and  to  proceed  to  trial  next  assizes. 

XI.   OF   ABIDING  BY. 
(A)  In  K.  B. 
1.  Anon.  M.  T.   1695.  K.  B.  2  Salk.  615. 
Formerly,        It  was  admitted  that  before  joinder  in  demurrer,  the  defendant  may  waive 
Wore  join-  0|s  special  plea,  and  plead  the  general  issue. 

4er  in  de-         per  Qur^     gut  ^  lnere  De  a  ru|e  t0  p|ead,  so  as  to  stand  by  it,  and  the  de- 
defendant,    fendant  pleads  a  special  plea,  as  he  may,  and  the  plaintiff  demurs,  the  de- 
if  not  under  fendant  shall  not  then  waive,  and   plead   the  general  issue, 
terma  to       plead  issuably,  might  have  struck  out  the  special  plea,  and  have  pleaded  the  general  issue.* 
2.  Weld  v,  Natiiam.  M.  T.  1743.  K.  B.  1  Wils.  29.  S.  P.  Hare  v.  Lloyd 

E.  T.  1787.  K.  B.  1  T.  R.  693. 
But  now,  Plaintiff  declared  in  debt  upon  a  bond  in  the  detlnet  only,  which  was  right; 
after  with,  defendant  pleaded  a  sham  plei  that  he  did  not  detiin  the  debt,  and  concluded 
pleaand  ha-  w'tn  an  averment  ?  plaintiff  demurred ;  then  the  defendant  struck  out  the  plea 
ving  a  rule  *nd  demurred,  and  gave  the  general  issue  non  est  factum ;  and  a  motion 
to  abide,  de- was  made  for  leave  for  plaintiff  to  sign  his  judgment,  the  first  being  a  sham 
-fendant  can  plea,  and  this  irregular.  It  was  shown  for  cause  thit  it  was  the  ancient  prac- 
areneral  is-  t'cc  °*"  *°e  ^ourt»  w°en  there  was  special  pleading,  that  defendant  might 
awe,  strike  out   the  same,  and  give  the  general    issue.     And  this  was  also  said 

[  446  1    (clerk  of  the  papers)  to  be  the  ancient  practice  ;  but 

Per  tot.  Cur.  This  is  irregular,  and  the  plaintiff  shall  have  his  judgment, 
for  the  first  was  a  shim  plea,  and  no  special  pleading  ;  and  although  defend* 
ant  may  strike  out  special  pleadings,  and  give  the  general  issue,  yet  that  can- 
not be  done  without  leave. 

*  To  prevent  this,  the  Court  in  term  time,  or  a  jndge  in  vacation,  will  order  the  defendant 
to  abide  by  his  plea,  or  plead  peremptorily  on  the  earn -nana,  2  Burr.  781  ;  or  order  him  to 
abide  by  his  plea  or  plead  another  instantly,  2  Stra.  1231 ;  2  Salk.  515.  But  where  the  de- 
fendant is  under  terms  of  pleading;  issuably,  he  is  bound  to  abide  by  his  plea,  and  cannot 
afterwards  strike  out  a  special  plea  or  demurrer,  when  the  book  is  made  up,  and  return  it 
with  the  general  issue.  After  a  rule  for  the  defendant  to  abide  by  his  plea,  the  plaintiff  can- 
not sign  judgment  as  for  want  of  a  plea  without  an  applic  ition  to  the  Court ;  Although  such 
a  rule  will  not  prevent  the  Conn  from  allowing  the  plaintiff  to  sign  judgment ;  Barnes,  346; 
9  Wils.  20a.  254. 
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3.  Ham  v.  Lloyd.  E.  T.  1787.  K.  B.   1  T.  R.  694.  n. 

Cause  was  shown  against  a  rule,  obtained  for  setting  aside  the  judgment  "n" To  ^!)c  jj 

der  these  circumstances.     The  defendant  pleaded  a  recovery  for  a  former "?*     "•  m 
•j  t  •   i     i        i   •     */r>   ■      •       i    ■  it        iirje"*  nonce 

judgment,  -upon  which  the  plaintiff  obtained  the  common  ruje,  that  the  defend-  0f  Muoff.* 

ant  should  abide  by  his  plea  already  pleaded,  or  plead  such  other  as  he  would 
abide  by.  The  defendant  thereupon  waived  his  former  plea,  and  pleaded  an- 
other special  plea,  upon  which  the  plaintiff  signed  judgment.  It  was  con- 
tended that  the  defendant  could  not  waive  one  special  plea,  and  plead  another, 
but  was  confined  to  plead  the  general  issue.  It  was,  contra,  insisted  that  the 
defendant  might  plead  any  other  plea,  special  or  otherwise,  so  as  he  abided 
by  it. 

Per  Cur.  Under  such  a  rule,  if  the  defendant  waive  bis  special  plea,  he 
can  only  plead  the  general  issue. 

Butter,  J.,  said :  the  practice  was  so,  but  that  the  defendant  might  have 
pleaded  the  general  issue,  and  give  notice  of  set-off ,  and  that  this  was  a  fair 
plea. 

(B)  Ik  C.  P.t 
1.  Hossfull  ▼.  Gbrewood.  H.  T.  1738.  C.  P.  Ca.  Pr.    155. 

The  defendants,  in  Hilary  vacation,    pleaded  several   special  pleas,  but  in  J^mlv 
the  same  vacation,  before  replications  were  delivered,  withdrew  those  pleas,  before  the 
and  pleaded  the  general  issue.  plaintiff 

Per  Cur.  After  a  special  plea  pi  ended,  though  the  plaintiff  has  prepared  baa  delive- 
bis  replication,  yet  the  defendant  may,  the  same  term,  before  the  delivery  or  ™d  or  ^,ed 
filing  of  the  replication,  waive  his  special  plea,  and  plead  the  general  issue,  tio^waWe 
without  paying  costs.  a  special 

plea  and  plead  the  general  issue,  without  paying  costs  ;t 

2.  Fbesman  v.  Jones.  H.  T.  17G9.  K.  B.  2  Wils.  391.  [  447  J 

Case  upon  promises  for  goods  sold  and  delivered  to  the  defendant,  and  one  And  where 
N.,  his   late   partner,  deceased.     The  declaration   was  of  Easter  term ;   in the  defend. 
Trinity  term  the  defendant  pleaded  a  bond  given  by  him  and  N.  in  satisfac-  JJ^ed 
tion  ;  in  Michaelmas  term  the  plaintiff  replied  to  the  country.     A  motion  whhom  de- 
was  made  that  the  defendant,  upon  payment  of  costs,  might  have  leave  to  with-  ley,  the 
draw  his  special  plea,  and  plead  the  general  issue,  upon  an  affidavit  that  the  Court,  on 
special  plea  was  pleaded  by  the  mistake  of  the  defendant's  attorney,  and  that  ™^°nJj^111 
the  defendant  had  a  good  defence  to  make  upon  the  general  issue  ;  upon  show-  give  ^m 
rag  cause  an  affidavit  was  filed  that  the  plaintiff's  only   material   witness  was  leave  to 
gone  to  the  West  Indies  since  this  issue  joined.     In  answer,  it  was  said,  that  withdrew  a 
this  had  often  been  done  where  the  plaintiff  had  not  been  delayed,  as  in  this  f^0.1*1/^* 
case  he  had  not,  for  the  plaintiff  could  not  have  tried  his  cause  before  this  ™0rai  is. 
term*     Sut  sue,  upon 

The  Court,  on  account  of  the  delay,  discharged  the  rule.  payment  of 

*  costs. 

SieVgea  to  #roaecute.§ 

•  Leave  has  been  given  under  circumstances  for  the  defendant  to  add  a  plea  after  issue 
joined,  and  after  the   lapse  of  two  terms  since  defendant  first  pleaded ;  1  Wils.  223. 

t  In  this  Court  the  defendant  must  always  abide  by  his  plea  after  the  plaintiff  has  replied 
to  it ;  and  therefore  where  the  plaintiff"  moved  that  the  defendant  mipht  abide  by  his  plea, 
the  Court  rejected  the  motion  as  unnecessary;  Cooper  v.  Mansfield,  T.  31  Geo.  3.  C.  P. 
Imp.  C.  P.  306. 

X  Bnt  where  a  defendant  has  already  pleaded  a  tender,  2  Wils.  392.  or  the  plaintiff  has 
been  delayed,  2  Wils.  392.  the  Court  will  not  grant  this  indulgence  ;  and  in  one  instance  it 
was  denied  where  the  defendant  had  pleaded  a  sham  plea  ;  but  in  a  subsequent  cose,  where 
the  defendant's  attorney,  not  having  receivjra'instructions  as  to  the  nature  of  the  defence  to 
an  action,  pleaded  a  sham  plea,  and  afterwards  swore  to  merits,  the  Court  allowed  such  plea 
to  be  withdrawn  on  terms ;  7  Taunt.  278;  1  Moore,  28.  S.  C. 

y  At  the  end  of  the  declaration  in  the  King's  Bench,  by  bill  it  is  usual  to  add  the  plain. 
tiff's  common  pledges  to  prosecute,  J.  D.  and  R.  R. ;  3  Bin.  Com.  395  ;  Co.  Lit.  161.  a.  n. ; 
4  Com.  Dig.  Pleader,  C.  16.  But  in  proceedings  by  original,  and  in  the  Common  Pleas, 
pledges  are  supposed  to  have  been  found  in  the  first  instance,  before  the  defendant  was  sum* 
■toned,  and  therefore  they  are  not  to  be  stated  at  the  end  of  the  declaration  unless  in  proceed* 
attornes,  etc.  see  Summary  on  Pleadis*  4ft;  Barnes,  143 ;  and  in  an  actMO  at 
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3)letie  SHrmf tlCirttaWt.     See  ante,  tit.  Executors  and  Administrators, 
PUir&lf tfi.     See  ante,  tit.  Ecclesiastical  Persons. 
IfflUXitB.    See  Port,  tit  Process. 


$0f8Otf»     See  ante,  tit.  Murder,  vol.  xii.  p.  718. 

Where  no    JM*t  lUfterto*.*     See  also,  tit  Special  Case. 

t>otnt  has  ^>er  Busier,  J.  Motions  for  new  trials  are  governed  by  the  discretion  of 
[  448  1  tne  Court.  Where  the  judges  at  Nisi  Prius  have  thought  fit  to  save  a  point* 
been  re-  the  Court  has  been  in  the  habit  of  considering  itself  in  the  situation  of  a  judge, 
served  at  at  the  time  of  the  objection  raised.  But  this  case  comes  before  us  without 
th*  r***!*  an?  P°mt  savea<9  and  therefore  we  must  look  to  the  general  justice  of  the  ease 
will  not  set  tefore  we  interpose  by  granting  a  new  trial ;  nor  is  it  necessary  that  we  should 
aside  a  ver.  nicely  examine  whether  the  defendant  be  strictly  liable  in  point  of  law. 
diet  on  a      question  of  law,  if  the  justice  and  conscience  of  the  case  be  with  it. 

IPOU.    See  ante,  tit.  Election. 


$Oll&»     See  ante,  tit.  Jury. 


yoltCg.     See  ante,  tit.  Insurance. 


-   ]|)0UC2Hbtt>fter*     See  ante,  tit.  Insurance,  vol.  xi.  p.  520,  et  seq. 


»0l» 


flatng. 

RELATIVE  TO  THE  DEFINITION  OF,  p.  448. 
II WHEN,  OR   WHEN   NOT,    PUNISHABLE  BY 

THE  TEMPORAL  COURTS,  p.  449. 
HI. ITS  BEING  AN  ECCLESIASTICAL  OFFENCE, 

p.  450. 

IV. THE  INDICTMENT  FOR,  p.  450. 

V. EVIDENCE,  p.  451. 

VI PUNISHMENT  FOR,  p.  451. 

I.  RELATIVE  TO  THE  DEFINITION  OF.t 

the  suit  of  the  king,  the  queen,  or  an  infant,  pledges  were  not  at  any  time  necessary,  8  Co. 
61 ;  Cro.  Car.  161 ;  Co.  Lit.  133.  a ;  Sir  W.  Jones,  177 ;  and  as  they  have  long  ceased  to  be 
real,  3  Bla.  Com.  395 ;  Co.  Lit.  161.  a.  n. ;  4  Fortes.  330 ;  1  Cramp.  Intr.  48 ;  the  statement 
of  them  now  is  unnecessary,  and  the  omission  cannot  be  taken  advantage  of,  even  by  special 
demurrer,  because  eetsante  ratione  cessat  et  ipsa  lex  ;  see  3  T.  R.  157,  158;  Barnes,  163 ; 
3  H.  Bl.  161 ;  Summary  on  Pleadiugs,  43;  stat.  4  Ann.  C.  16.  s.  1 ;  1  Wils.  226;  2  Wils. 
142;  Rep.  Tmep.  Hard.  315 ;  Fortes.  330;  Barnes,  163;  Palm.  518. 

*  It  sometimes  happens  that  a  point  is  reserved  or  saved  by  the  judge  at  Nisi  Prius,  with 
liberty  to  apply  to  the  Court  for  a  nonsuit  or  verdict ;  in  which  case  the  Court  has  been  in 
the  habit  of  considering  itself  in  the  situation  of  the  judge  at  the  time  of  the  objection  raised 
and  a  nonsuit  or  verdict  is  entered  according  to  their  determination,  without  subjecting  the 
parties  to  the  delay  and  expense  of  a  new  trial;  1  B.  &  P.  339  ;  Barnes,  451.  455.  460;  1 
Campb.  91.  241.  475.  545.  549 ;  2  Campb.  4.  79.  195.  427  ;  1  Stark.  Ni.  Pri.  14;  HolL  Ni. 
Pri.  48,  49.  208,  209 ;  2  Marsh.  138, 139  ;  Prie,  288 ;  2  Dowl.  &  Ryl.  462. 

t  The  having  two  wives  or  two  husbands  at  the  same  time,  one  dejure,  the  other  de  facta 
constitutes  an  offence,  no  less  against  the  received  law  of  nations,  than  against  the  ecclesi- 
astical and  municipal  laws  of  the  land,  and  is  commonly  called  bigamy. 

According  to  the  early  canonists,  this  term  was  not  merely  applicable  to  simultaneous 
bigamy  or  polygamy,  but  also  to  persons  who  had  married  two  wives  in  succession;  indeed 
there  were  seven  distinct  connexions  by  which  the  offence  of  bigamy  might  be  incurred,  so 
as  to  create  an  incapacity  for  orders. 

Bigamy,  as  applied  to  a  plurality  of  wives  only,  is  in  its  mildest  character,  a  usurpation  on 
the  rights  of  marriage,  and  so  subversive  of  that  near  equality  which  nature  and  law  have 
established  between  the  sexes,  that  it  can  only  be  tolerated  in  countries  where  females  are 
ranked  as  being  of  an  inferior  condition. 

Archdeacon  Paley  observes  that  "  it  seems  a  pretty  significant  indication  of  the  divine 
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n.  RELATIVE  TO   WHEN,  OR  WHEN   NOT,   PUNISHABLE  BY   [  449  ] 

THE  TEMPORAL  COURTS.* 

will,  that  He  at  first  created  only  one  woman  to  one  man.  Had  God  intended  polygamy 
for  the  epecies,  it  U  probable  he  would  have  began  with  it ;  especially  as  by  giving  to  Adam 
more  wives  than  one,  the  multiplication  of  the  human  race  would  have  proceeded  with  a 
quicker  progress. 

Polygamy  not  only  violates  the  constitution  of  nature,  and  the  apparent  design  of  the 
Deity,  but  produces  to  the  parties  themselves,  and  to  the  public,  the  following  bad  effects ; 
contests  and  jealousies  amongst  the  wives  of  the  same  husband ,  distracted  affections,  or 
the  loss  of  all  affection  in  the  husband  himself;  a  voluptuousness  in  the  rich,  which  dissolves 
the  vigour  of  their  intellectual,  as  well  as  active,  faculties,  producing  that  indolence  and  im- 
becility both  of  mind  and  body,  which  have  long  characterized  the  nations  of  the  East;  the 
abasement  of  one-half  of  the  human  species,  who,  in  countries  where  polygamy  obtains, 
are  degraded  into  mere  instruments  of  physical  pleasure  to  the  other  half;  neglect  ot  chil- 
dren, and  the  manifold,  and  sometimes  unnatural  mischiefs  which  arise  from  a  scarcity  of 
women ;  Paley's  Moral  Philosophy ;  see  also  Kaimes'  Sketches,  book  1.  ch.  6 ;  Montes- 
quieu, Esprit  des  Loix,  liv.  16.  ch.  6  &  8. 

*  It  was  not  until  the  reign  of  James  the  First,  that  bigamy,  though  canonic  ally  punisha- 
ble, was  held  to  be  a  civil  offence.  But  by  the  statute  of  the  first  year  of  that  reign,  c.  2.  it 
was  made  felony,  as  a  violation  of  public  economy ;  and  by  the  statute  of  the  35  Geo.  3.  c. 
67.  the  offender,  male  or  female,  is  punishable  by  transportation.  The  statute  of  James,  it 
is  necessary  to  notice,  provides,  among  others,  three  particular  exceptions,  within  which, 
bigamy,  however  contracted,  does  not  amount  to  a  felonious  offence.  First,  it  is  not  felony 
in  any  person  or  persons,  whose  husband  or  wife  shall  be  continually  beyond  the  seas  for 
the  space  of  seven  years  together,  whether  the  party  in  England  have  notice  that  the 
other  is  living  or  not,  and  whether  such  continuance  beyond  the  seas  be  in  Ireland,  or  other 
detatched  part  of  the  empire,  or  totally  out  of  the  king's  dominions.  The  second  exception 
protects  any  person  whose  husband  or  wife  shall  absent  him  or  herself,  the  one  from  the 
other,  for  the  space  of  seven  years  together,  in  any  parts  of  his  Majesty's  dominions,  (that 
is  to  say,  within  England,  Wales,  or  Scotland,)  the  one  of  them  not  knowing  the  other  to  be 
living  within  that  time.  The  3d  sect,  protects  persons  "who  are,  or  shall  be,  at  the  time  of 
such  second  marriage,  divorced  by  any  sentence  in  the  ecclesiastical  court,  that  is  to  say,  an 
ecclesiastical  court  of  England. 

By  the  9  Geo.  4.  c.  31.  s.  22.  the  law  now  in  force  it  is  enacted,  "  That  if  any  person,  be- 
ing married,  shall  marry  any  other  person  during  the  life  of  the  former  husband  or  wife, 
whether  the  second  marriage  shall  have  taken  place  in  England  or  elseWhere,  every  offen- 
der, and  every  person,  counselling,  aiding,  or  abetting  such  offender,  shall  be  guilty  of  fe- 
lony, and,  being  convicted  thereof,  shall  be  liable  to  be  transported  beyond  the  seas,  for  the 
term  of  seven  years,  or  to  be  imprisoned,  with  or  without  hard  labour,  in  the  common  gaol 
or  House  of  Correction,  for  any  term  not  exceeding  two  years ;  and  any  such  offence  may 
be  dealt  with,  enquired  of,  tried,  determined,  and  punished  in  the  county  where  the  offender 
shall  be  apprehended  or  be  in  custody,  as  if  the  offence  had  been  actually  committed  in  that 
county ;  provided  that  nothing  herein  contained  shall  extend  to  any  second  marriage  con- 
tracted out  of  England  by  any  other  than  a  subject  of  his  majesty ;  or  to  any  person  marry- 
ing a  second  time,  whose  husband  or  wife  shall  have  been  continually  absent  from  such 
person  for  the  space  of  seven  years  then  last  past,  and  shall  not  have  been  known  by  such 
person  to  be  living  within  that  time  ;  or  shall  extend  to  any  person  who  at  the  time  of  such 
second  marriage  shall  have  been  divorced  from  the  bond  of  the  first  marriage ;  or  to  any  per- 
son whose  former  marriage  shall  have  been  declared  void  by  the  sentence  of  any  court  of 
competent  jurisdiction.1* 

This  statute,  it  will  be  observed  materially  modifies  the  provisions  in  the  act  of  James, 
under  which  it  had  been  holden  that,  if  a  woman  marries  a  husband  in  Ireland,  and  after- 
wards (such  husband  still  living)  marries  another  husband  in  England,  it  is  within  the  act. 

But  that  if  she  marries  a  husband  in  England,  and  (such  husband  still  living)  marries 
another  husband  in  Ireland,  it  is  not  within  the  act,  on  the  ground  that  the  second  marriage, 
which  alone  constitutes  the  offence,  is  a  fact  done  within  another  jurisdiction  ;  and,  though 
inquirable  here  for  some  purposes,  like  all  transitory  acts,  is  not  cognizable  as  a  crime  by 
the  rule  of  the  common  law ;  1  Hale,  692.  In  another  case  it  was  ruled  that,  if  A.  takes  B. 
to  husband  in  Holland,  and  in  Holland  takes  C.  to  husband,  living  B.,  and  then  B.  dies ;  and 
then  A.,  living  C.,  marries  D.,  this  is  not  marrying  a  second  husband,  the  former  being  alive, 
the  marriage  to  C.,  living  B.,  being  simply  void.  But  if  B.  had  been  living,  it  would  have 
been  felony  to  have  married  D.  in  England. 

As  to  the  exception  with  respect  to  divorce,  it  was  decided  that,  in  respect  of  the  general- 
ity of  words,  the  clause  applies  as  well  to  a  divorce  a  metuta  et  thoro,  as  to  a  divorce  a  vinculo  » 
matrimonii;  and,  though  in  one  case  much  doubted,  Porter's  case,  Cro.  Car.  461,  the  point 
appears  to  be  so  settled  ;  1  Hale,  691 ;  3  Inst.  89  ;  1  Hawk.  P.  C.  c.  42.  s.  5 ;  4  Bl.  Com. 
164;  Middleton's  case,  Old  Bailey,  14  Car.  2;  K(\.  27;  1  E,iet,  P.  C.  c.  12.  s.  5.  p.  467. 
And  if  there  be  a  divorce  a  vinculo  matrimonii,  and  an  appeal  by  o:ie  of  the  parties,  though 
this  suspends  the  sentence,  and  may  possibly  repeal  it,  yet  a  m.irriaee  pending  that  appeal 
will  be  aided  by  this  exception  j  3  Inst.  89 ;  1  Hale,  694;  Co.  P.  C.  c.  27.  p.  89.     In  a  late 
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SI  6  POLYGAMY.— Evidence. 

[  460  ]   III.  RELA  TIVETO  ITS  BEING  AN  ECCLESIASTICAL  OFFENCE.* 

IV.  RELATIVE  TO  THE  INDICTMENT  FOR.t 
Rex  v.  Joudan.  M.  T.  1803.  Russ.  &  Ry.  48. 
Where  the       The  prisoner,  having  been  apprehended  for  another  offence,  is  detained  in 
prisoner,      the  same  county  for  tygamy.     On  demurrer  to  the  indictment,  it  appeared 
having  been  tnat  tne  jn(iictment  was  for  marrying  E.  L.,  whilst  M.f  the  prisoner's  former 

Japp"6jn-i"  wife,  was  living  ;  and  it  charged,  that  the  prisoner  was  apprehended  for  the 
for  an-  felony  aforesaid,  at  the  parish  of  Astley,  in  the  county  of  Worcester.  It  was 
other  of-  proved  that  the  prisoner  was  taken  up  for  a  larceny,  and,  whilst  in  the  House 
fence  in  the  Qf  Correction  for  that  offence,  a  bill  foi  bigamy  was  found  against  him  at 
same  coun-  ^ne  qUarter  sessions,  upon  which  the  Court  made  an  order  for  his  detainer, 
ed  with  big-  ^  ms  ^ret  marr'age  ne  was  °f  the  age  of  twenty  only,  and  he  ,was  a  bastard. 
amy,  the  The  second  marriage  was  not  in  Worcestershire.  Two  points  were  saved: 
detainer  is  1st.  Whether  the  prisoner  could  he  considered  as  apprehended  for  this  offence 
such  anap.in  Worcestershire;  and,  2ndly.  Whether,  as  the  stat.  I  Jac.  1.  c.  11.  a.  3. 
JIeJfn^H  exempts  persons  where  the  first  marriage  was  under  the  age  of  consent,  since 

Q0  Will  Wtti"     .  *         .  .  ".  .  i»c*    mi_  j  

rant  the  in.  tne  marriage  act  was  not  to  be  considered  twenty-one  ?     1  he  judges  were 
dieting  him  against  the  prisoner  upon  both  points, 
in  that  See  Rex  v.  Jordan,  Russ.  <$•  Ry.  48. 


county. 


ease,  the  question  arose  whether  a  divorce  by  the  commissary  or  consistprial  court  of  Scot- 
land would  operate  so  as  to  excuse  a  person  who,  having  been  married  in  England,  had 
been  divorced  by  that  court,  and  had  then  married  again  in  England,  from  the  penalties  of 
bigamy  ;  and  from  the  decision  of  the  judges  it  appears  that,  if  the  first  marriage  has  taken 
place  in  England,  it  will  not  be  a  defence  to  prove  a  divorce  a  vinculo  matrimonii  before  the 
second  marriage,  if  such  divorce  were  out  of  England,  unless  the  divorce  were  upon  a  ground 
which,  by  the  law  of  England  would  warrant  such  a  divorce.  The  divorces  and  sentences 
referred  to  in  the  third  section,  being  divorces  of  the  ecclesiastical  courts  within  the  limits 
to  which  the  stat.  1  Jac.  1 .  c.  2.  applies. 

The  prisoner  L.  was  indicted  for  bigamy ;  both  his  marriages  were  in  England ;  but  be- 
fore his  second  marriage,  his  wife  had  obtained  a  divorce  a  vinculo  from  him  in  the  com- 
missary  court  of  Scotland.  It  appeared  that  he  took  his  wife  into  Scotland  that  she  might 
be  induced  to  institute  a  suit  against  him  there :  and  that  he  cohabited  with  a  prostitute 
there  for  the  very  purpose  of  irritating  his  wife,  and  furnishing  ground  for  the  divorce.  A 
case  was  reserved  and  argued;  the  judges  were  unanimous,  that  no  sentence  or  act  of  any 
foreign  country  or  state  could  dissolve  an  English  marriage  a  vinculo  for  grounds  on  which 
it  is  liable  to  be  dissolved  a  vinculo  in  England ;  and  that  no  divorce  of  an  ecclesiastical 
court  was  within  the  exception  in  the  third  section  of  the  statute,  unless  it  was  the  divorce  of 
a  court  within  the  limits  to  which  the  statute  extends.  The  judges  gave  no  opinion  upon 
the  husband's  conduct  in  drawing  on  his  wife  to  sue  for  the  divorce,  because  the  jury  had 
not  found  fraud ;  Rex  v.  Lolley,  Russ.  &  Ry.  237. 

*  The  exceptions  in  the  statute  have  reference  only  to  the  felony,  and  do  not  diminish 
the  ecclesiastical  jurisdiction  over  the  offence  of  bigamy ;  neither  do  they  confer  any  degree 
of  validity  on  a  second  marriage  had  during  the  existence  of  the  husband  or  wife  of  the  first, 
under  whatever  circumstances  it  may  be  contracted,  such  second  marriage  (as  the  technical 
language  of  the  courts  properly  terms  it,  profanation  of  marriage)  being  a  total  nullity,  not 
to  be  amended  by  the  dissolution  of  the  first,  without  a  subsequent  ceremony. 

t  The  stat.  9  Geo.  4.  c.  31.  s.  22.  enacts  that,  "offences  may  be  dealt  with,  inquired  of, 
tried,  determined,  and  punished,  in  the  county  where  the  offender  shall  be  apprehended,  or 
be  in  custody,  as  if  the  offence  had  been  actually  committed  in  the  county."  This  clause 
resembles  the  enactment  in  the  statute  of  James,  under  which  it  has  been  held  to  mean  the 
place  where  the  party  is  imprisoned  ;  Stark.  Crim.  PI.  412 ;  1  Chit.  Crim.  L.  719.  notes. 
But  in  1  East,  P.  C.  c.  12.  s.  8.  p.  409.  it  is  said,  that,  where  the  trial  is  in  the  county  where 
tho  party  was  apprehended  thorn  should  be  an  averment  in  the  indictment  of  that  fact.  And 
in  a  case  at  the  Old  Bailey,  in  1798,  the  Court  is  stated  to  have  held,  upon  an  objection 
taken  by  the  prisoner's  counsel,  that,  as  the  warrant  for  the  prisoner's  apprehension  had  not 
been  produced,  and  as  it  had  not  been  proved  thai  the  prisoner  was  apprehended  in  the  county 
of  Middlesex,  they  had  no  jurisdictiou  to  try  him  ;  Forsyth's  case,  2  Loach,  826.  It  seems, 
however,  to  be  well  established,  that  where  the  jurisdiction  of  the  court  depends  upon  particu- 
lar circumstances,  exclusive  of  the  offence  itself,  it  is  in  general  unnecessary  to  aver  them 
upon  the  face  of  the  indictment.  Thus,  though  the  common  commission  of  gaol  delivery  ex- 
tends only  to  prisoners  in  actual  custody,  it  need  not  be  averred  in  the  indictment,  that  the 
defendant  was  then  in  prison.  And  where  the  crown  issues  a  commission  to  try  certain 
persons  in  custody  before  a  particular  day,  the  indictment  need  not  allege  that  the  defend, 
ant  was  in  custody  before  the  day ;  Stark.  27,  2d.  cited  Berwick's  case,  Foet.  10 ;  12  Mod. 
449. 
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V.  RELATIVE  TO  THE  EVIDENCE.* 


VI.  RELATIVE  TO  THE  PUNISHMENT,  t 


Pmt.  f  46*  ] 

RELATIVE  TO  THE  PERSONS  WHO  ARE,  OR  ARE  NOT,  TO 
BE  DEEMED  SO,  p.  457. 
II.  RELAT1TE  TO  THE  RATE. 

( A}  Op  the  local  Divisions  subject  to,  p.  457. 
(B)  Of  the  church  wardens  connected  with. 
(a)  Of  the  persons  who  are,  or  are  not,  bound  to'] 
serve,     (b)  Of  the  choice  and  swearing  of.     (c)  Of  the 
duties  oh     (d)  Of  the  rights,    (e)  Of  the  liabilities     a 
°f-     (/)  Of  **  disabilities  of     (g)  Of  their  authors  \  ***""*  t!t' , 
ty  being  joint  and  several     (A)  As  to  the  time  they        Churchwardens. 
continue  in  office,     (t)  Remedies  by  and  against,     (j) 
Remedy  by  one  churchwarden  against  another.  J 

(C)  OF   THE   OVER8EERS    CONNECTED    WITH.  V    453  ] 

*  TTie  marriage  between  the  defendant  and  complainant  must  be  proved.  The  tin  e  at 
which  it  was  celebrated  is  immaterial ;  and,  whether  celebrated  in  this  country,  or  in  a  fo- 
reign country  is  also  immaterial ;  Hale,  692. 

If  celebrated  abroad,  it  may  be  proved  by  any  person  who  was  present  at  it ;  and  such 
circamstances  should  also  be  proved  from  which  the  jury  may  presume  that  it  was  a  valid 
marriage  according  to  the  laws  of  the  country  in  which  it  was  celebrated.  Proof  that  the 
ceremony  was  performed  by  a  person  appearing  and  officiating  as  a  priest,  and  that  it  was 
understood  by  the  parties  to  be  the  marriage  ceremony,  according  to  the  rites  and  custom  of 
the  foreign  country,  would  be  sufficient  presumptive  evidence  of  it,  Rex  v.  the  Inhabitants  of 
Brampton,  10  East,  882,  so  as  to  throw  upon  the  defendant  the  onus  of  impugning  its  validi- 
ty ;  see  as  to  Scotch  ma-riages,  Dalrymple  v.  Dalrymple,  12  Haggard's  Rep.  54  ;  Ilderton  v. 
Ilderton,  2  H.  Bl.  145;  Crompton  v.  Bearcroft,  Bui.  N.  P.  113;  and,  as  to  French  mar- 
riages, see  Lacon  v.  Higgins,  1  D.  &  R.  N.  P.  Co,  38 ;  3  Stark.  176. 

If  celebrated  in  this  country,  it  may  be  proved  by  the  production  of  the  register  of  the  mar- 
riage, or  an  examined  copy  of  it,  together  with  some  proof,  either  direct  or  presumptive,  of 
the  identity  of  the  parties ;  and  if  the  marriage  were  by  license,  and  it  appears  that  either  of 
the  parties  were  a  minor  at  the  time,  the  prosecutor  must  further  prove  that  the  marriage  was 
solemnized  with  the  consent  ot  the  father,  guardian,  or  mother ;  Rex  v.  BuHer,  1  Ruse.  294 ; 
R.  &  R.  61 ;  S.  C.  per  Bayley  J.,  m  Smith  v.  Huean,  1  Phillimore,  287.  Or  the  marriage 
may  be  proved  by  some  person  who  was  present  at  it. 

The  prosecutor  must  prove  the  defendant's  subsequent  marriage ;  and  this  must  be  pro- 
ved to  have  taken  place  in  England  ;  for  it  is  the  second  marriage  which  constitutes  the  of- 
fence ;  1  Hale,  692,  693.    This  marriage  is  proved  in  the  same  manner  as  directed. 

It  mast  be  proven1  that  the  first  wife  was  alive  at  the  time  the  second  marriage  was  so. 
lemnixed:  which  may  be  done  by  some  person  acquainted  with  her,  and  who  saw  her  at 
the  time,  or  afterwards.  And  it  may  be  necessary  to  observe,  that  the  first  wife  is  not  a 
competent  witness  to  prove  any  port  of  the  case,  either  for  or  against  her  husband,  but  the 
second  wife  is ;  see  ante,  tit.  Baron  and  Feme. 

The  following  are  good  defences  to  the  charge  of  bigamy  :  That  the  wife  or  husband  of 
the  party  indicted  has  been  continually  remaining  absent  from  the  other  £or  the  space  of 
seven  years  then  last  past,  and  has  not  been  known  by  the  other  to  be  living  within  that 
time  ;  9  Geo.  4.  c.  31.  s.  22. . 

That  before  the  second  marriage,  the  pirty  indicted  was  divorced  from  the  bond  of  the 
first  marriage ;  9  Geo.  4.  c.  31.  s.  32.  A  divorce  in  a  court  in  Scotland,  of  persons  married 
in  England,  appears  not  to  have  been  within  the  corresponding  clause  of  that  stat.  1  Jac.  1 
c  11.  s.  3;  Rex  v.  Lolley,  R.  <fc  R.  237 ;  1  Russ.  189.  That  the  former  marriage  was  de- 
clared to  be  void  by  the  sentence  of  a  court  of  competent  jurisdiction  ;  9  Geo  4.  c.  31.  s. 
22.  The  corresponding  clause  of  the  stat.  1  Jac.  1.  c.  2.  s  3.  was  held  not  to  extend  to  the 
sentence  of  an  ecclesiastical  court  in  a  cause  of  jactitation,  Duchess  of  Kingston's  case  11 
St.  Tr.  260 ;  and  even  sentence  within  this  clause  of  the  act  may  be  impeached  upon'the 
part  of  the  crown,  upon  the  ground  of  fraud  or  collusion;  1  Ph.  Ev.  338. 

t  The  stat.  9  Geo.  4.  c.  31.  s.  22.  enacts  "  that,  every  such  offender,  and  every  person 
counselling,  aiding,  or  abetting  such  offender  shall  be  guilty  of  felony,  ond,  being  convicted 
thereof,  shall  be  liable  to  be  transported  beyond  the  seas  for  the  term  of  seven  years,  or  to  be 
imprisoned  with,  or  without,  hard  labour  in  the  common  gaol,  or  House  of  Correction,  for 
any  term  not  exceeding  two  years. " 


SI  8  POOR. 

(a)  Of  the  places  for  which  overseers  are  to  be  appointed. " 
(6)  Who  are,  or  are  not  bound  to  serve  as.     (c)  Of  the  appoint- 
ment of     (d)  Of  the  dvtics  of     (e)  Of  the  rights  of     (f) 


See  ante,  tit 


Of  the  liabilities  of     (g)  Of  the  disabilities  of     (A)  Of  the  I    q^9  uu 
authority  being  joint  and  several,     (*)  Of  the  displacing  and  | 
removing  of,  and  of  the  time  they  continue  in  office,     (j)  Of  J 
the  remedies  connected  with,     (k)  Of  the  succeeding  overseers.  J 
(D)  Of  the  making  of,  p.  438* 

(£)    Of  THE   PERSONS  SUBJECT  TO. 

(a)  In  general,  p.  459. 

(b)  With  respect  to  the  occupation  of  real  property. 

1st.  Of  the  persons  who  can,  or  can  not,  be  deemed  occupiers. 
1 .  Burgesses  stocking  a  common,  p.  464.  2.  College  porters,  p.  465.  3. 
Officers  of  Chelsea  Hospital,  p.  465.  4.  Joint  occupiers,  p.  466.  5  .Luna- 
tics, p.  466.  6.  Persons  living  rent-free,  p.  466.  7.  Prisoners,  p.  466.  8. 
Servants,  p.  466.  9.  Soldiers,  p.  467.  10.  Tithe  owners,  p.  468.  1 1.  Toll 
porters,  p.  468.  12.  Trustees  letting  aftermath,  p.  469. 
I  454  ]        £ACJ.  Xs  to  the  benefit  which  must  be  derived  to  constitute  an  occupation. 

1 .  There  must  be  a  profit,  p.  469.  2.  As  to  chapels,  p.  472.  3.  As  to  charities, 
p.  473.  4.  As  to  crown  property,  p.  477.  6.  As  to  lessees  of  exhausted  coal 
mines,  p.  479..  6.  As  to  meeting  houses,  p.  480.  7.  As  to  pews,  p.  480. 
8.  As  to  public  property,  p.  480.  9.  As  to  tenants  who  have  made  hard  bar- 
gains, p.  484. 

3rd.  As  to  a  special  occupation,  p.  484. 
4th.  As  to  a  distinct  occupation,  p.  485. 
(c)  With  respect  to  the  occupation  of  personal  property,  p.  486. 
(F)  Of  the  property  which  is,  or  is  not,  rateable. 

(a)  In  general,  p.  488. 

(b)  Real.     ' 

1 .  Artificial  production, p.  489.  2nd.  Billiard  table  annexed  to  a  house, p.  489. 
3rd.  Brick  land,  p.  489.  4th.  Carding  machine,  p.  589.  5th.  Clay  pits,  p. 
490.  6/A.  Commons,  p.  490.  1th.  Docks,  p.  491.  8tA  Ecclesiastical  dues, 
p.  491 .  9th.  Farm  tin,  p.  492.  10th.  Fishery,  p.  493.  1  lth.  Gardens,  p.  494. 
\Zth~  Herbage  and  bannage,  p.  494.  13th.  Houses,  p.  495.  14th.  Improve- 
ments, p.  495.  15<A.  Land,  p.  495.  16th.  Lime  works,  p.  495.  17*A  Lochs 
and  tunnels,  p.  495.  18tA.  Lot  and  cope,  p.  497.  19fA  Lot  toll,  c\c.  of  cal- 
amine, p.  497.  SOtA.  Malt  house,  p.  498,  21st.  Manors,  p.  498.  22nd. 
Mills,  p.  499.  23rd.  Mineral  springs,  p.  499.  24th.  Mines,  p.  499.  25th. 
New  River,  p.  504.  26th,  Profits,  p.  504.  27fA.  Rent,  p.  504.  2Stk  Re- 
[  466  ]  servoirs,  p,  505,  29<A.  Slate  works,  p.  507.  30<A.  Soke  mill,  p.  507.  31**. 
Springs,  p.  507.     32nd.  Timber,  p.  507.     33rd.  Tithes,  p.  507.     34<A.  Tolls. 

1.  Bridges,  p.  508.  2.  Canals,  p.  510.  3.  Ferries,  p.  512.  4.  Light  houses, 
p.  612.  5.  Locks,  513.  6.  Markets,  p.  513.  7.  Navigation,  p.  513.  8. 
Sluice.  3.  513.     9.  Turnpike,  p.  614. 

35tA.  Towing  path,  p.  515.  36th.  Underwood,  p.  515.  S7*A.  Waste  land, 
p.  517.  38tA.  Water,  p.  517.  39th.  Way  leave,  p.  518.  40th.  Weighing  ma 
chine,  p.  518. 

(c)  Personal. 

1st.  Billiard  table,  p.  518.     2nd.  Furniture,  p.  519.     3rd.  Money. 

1.  In  the  funds,  p.  519.  2.  At  interest,  p.  519  3.  In  the  owner1 s  posses- 
ion, p.  520. 

4tA.  Packets  and  ships,  p.  520.  5th.  Personal  labour,  p.  520.  Stock  in 
trade,  p.  521. 

(d)  Where  realty  and  personalty  are  occupied  together,  p.  525.  (e)  Where 
land  is  invested  by  statute  with  the  properties  of  personalty ,  p.  527  (f)  Of 
exemptions  by  statute,  p.  627. 

G)  Of  the  place  in  which  the  property  is  subject  to  be  sated,  p.  69.2 

H)  Of  the  proportions  of,  p.  534. 
'I)    By  whom  to  be  made,  p.  540. 
[  J)  Of  the  time  for  which  the  rate  is  to  be  made,  p.  540. 
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(K)  Form  of. 

(a)  Description  of  the  property,  p.  642.  (b)  Must  be  equal,  p.  642.  (c) 
Statement  of  the  sum,  p.  642.  \d)  Appeal  against,  p.  642.  (e)  Quashing 
and  amending  of,  p.  642. 

L)  Of  thr.  allowance  and  publication  of,  p.  643. 
M)  Of  the  application  on,  p.  644. 
N}  Of  double  sates,  p.  646. 
O)  Of  bates  in  aid,  p.  646. 
P )  Of  the  manner  of  compelling  payment  of. 
(a)  By  action,  p.  660.     (6)  By  distress,  p.  660.     (c)  By  mandamus  p.  660. 
HI.     RELATIVE  TO  THE  RELIEVING  AND  ORDERING  OF. 

(A)  Of  the  persons  who  are,  or  are  not  entitled  to. 
(a)  In  general,  p.  660.     (b)  In  particular,  p.  660. 

1st.  Apprentices,  p.  660.     2d.  Bastards,  p.  660.     3d.  Lunatics,  p.  660. 
4th*  Militia-men,  p.  661.     bth.   Casual  poor,  p.  663. 

(B)  What  relations  mat  be  charged,  p.  663. 

C)  Of  persons  deserting  their  families,  p.  666. 

Dj  Of  the  right  of  justices  to  order  belief,  and  herein  of  suspend- 
ing obders  of  removal,  p,  670. 

E)  Of  the  order  for,  and  punishment  for  disobedience  thereto,  p.  673* 

F)  the  mode  of  relieving. 
a)  By  weekly  allowance,  p.  676.     (b)  At  their  own  houses,  p.  676.     (c) 

In  workhouses,  p.  677*     (d)  Of  incorporated  districts,  p.  682.     (e)  In  goals, 
p.    683. 

G)  Of  contracts  connected  with,  p.  686. 
H;   Of  select  vestries  connected  with,  p.  686. 

IV.  RELATIVE  TO  APPEALS.     See  post.  tit.  Sessions. 
RELATIVE  TO  THE  SETTLEMENT  OF. 

A)  Of  the  persons  who  are,  or  are  not,  entitled  to.  " 

B)  By  hiring  and  service. 
Cj  By  apprenticeship. 

D)  Br  estate. 

E )  By  serving  an  office. 
By  Marriage. 

G)  By  renting  a  tenement. 
(fit)  By  paying  taxes. 
(I)  By  acknowlgment  of  the  parish. 
(J)  Of  children. 
(K)  Of  the  destruction  of  the  right  to. 

VI.  RELATIVE  TO  THE  REMOVAL  OF. 
(A)  Of  the  persons  who  are,  or  are  not,') 
subjected  to  be  removed. 
With  certificates. 
Without  certificates. 
Of  the  order  for. 
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See  post,  tit 
Settlement  and 
Removal  of  the 
Poor. 


PASS   WARRANT. 


Of  appeals  connected  with. 
G^  Of  returning  after. 


See  post,  tit 

Settlement  and  re- 
moval of  the  Poor. 


I.  RELATIVE  TO  WHO  ARE.  OR  ARE  NOT,   TO  BE   DEEMED 
POOR,  See  post,  tit.  Settlement  and  Removal  of  the  Poor. 

II.  RELATIVE  TO  THE  RATE  * 

•  By  a  stat.  made  in  the  12  R.  2.  c.  7.  the  poor  were  restrained  from  wandering  abroad, 
and  were  required  to  abide  in  the  town  where  they  were  born,  or  in  other  places  within 
the  hundred,  within  which  districts  they  were  allowed  to  beg.  By  the  22  Hen.  8.  c.  12.  the 
justicea  were  to  distribute  themselves  into  several  divisions,  within  which  divisions  respect, 
ively  they  might  license  persons  to  collect  alms.  By  the  27  Hen.  8.  c.  25.  the  several  hun- 
dred*, towns  corporate,  parishes,  or  hamlets,  were  required  to  sustain  the  poor  with  such 
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(A)  Of  the  local  divisions  subject  to.* 
[  458  ]  (D)  Op  the  making  of. 

Taj  "*e  is  1.  Tawney's  case.  H.  T.  1703.  K.  B.  Salk.  531  ;  S.  C.  2  Ld.  Raym.  1013. 

churehwar*      Per  ******  C'  J*     Ad  overseer  is  not  bound  to  lay  out  money  till  he  has 
"  it ;  if  he  does,  he  must  make  a  new  rate  for  the  relief  of  the  poor  ;  and  out 
of  that  he  may  retain  to  pay  himself. 

2.  Rex  v.  Atkins.  M.  T.  1790.  K.  B.  4  T.  R.  12, 
A  poor-rate  was  made  in  October,  1789.  and  allowed  in  the  November 
£"ire8  jt  to  following ;  against  which  the  defendant  appealed,  when  the  appeal  was  dis- 
taVmaior  m'sse<*  with  costs>  because  it  was  not  made  to  the  next  sessions.  The  rate 
part,  it  can.  and  the  order  of  sessions  having  been  removed  here  by  certiorari,  it  was  mo- 
not  be  done  ved  to  quash  the  rate  for  an  informality  appearing  on  the  face  of  it,  it  having 
by  one  been  made  by  one  overseer  only.  The  Court  made  the  rule  absolute, 
overseer.  3<  Aill's  case,  M.  T.   1687.  K.  B.  Carth.  14. 

And  if  the  H.f  a  gentleman  at  the  bar,  being  chosen  overseer  of  the  poor  of  the  parish, 
fuse'to'siffn  °^  ^to^e  Nayland,  in  Suffolk,  made  a  rate,  in  which  he  charged  the  quit  rents 
.of  several  manors  within  the  parish  in  proportion  to  the  yearly  value  thereof ; 
which  rate  was  tendered  to  two  justices  of  the  peace  to  sign,  but  they  refused, 
because  the  quit  rents  ought  not  to  be  taxed.  Whereupon  the  overseer,  up- 
on application  to  this  Court,  obtained  a  rule  for  a  mandamus  to  enforce  the 
justices  to  sign  it ;  which  was  strongly  opposed,  because  no  instance  could 
be  given  that  ever  the  quit  rents  were  charged  ;  but  the  Court  ordered  the 
rate  to  be  signed,  and  a  warrant  to  distrain ;  so  that,  if  any  person  thought 
himself  aggrieved,  he  might  replevy,  and  bring  the  matter  in  question  before 
the  Court. 

4.  Rex  v.  Edwards.  T.  T.  1765.  K.  B.    1  Blac.  637. 
The  defendants  were,  justices  of  the  peace  of  St.  Ives,  in  Cornwall,  and  eva- 
ded the  singing  of  a  poor's-rate  in  obedience  to  a  writ  of  mandamus  by  keep- 
ing out  of  the  way,  so  as  not  to  be  served  with  the  writ;  and  an  attachment 
was  granted  for  the  contempt, 

charitable  voluntary  benefactions,  as  that  none  of  them  might  of  necessity  be  compelled  to 
go  openly  in  begging,  on  pain  that  every  person  making  default  should  forfeit  twenty  shil- 
gngs  a-raonth  ;  and  the  churchwardens  or  other  substantial  inhabitants  were  to  make  col- 
lections for  them  with  boxes  on  Sundays,  and  otherwise  at  their  discretion ;  and  the  minis- 
ter was  to  take  all  opportunities  to  exhort  and  stir  up  the  people  to  be  liberal  and  bountiful. 
By  the  1  Ed.  6.  c.  3.  houses  were  to  be  provided  for  them  by  the  devotion  of  good  people,  and 
materials  to  set  them  on  work  ;  and  the  minister,  after  the  gospel  every  Sunday  was  spe- 
cially to  exhort  the  parishioners  to  a  liberal  contribution.  By  the  5  &  6  EM.  6.  c.  2.  the  col- 
lectors of  the  poor  on  a  certain  Sunday  in  every  year,  immediately  after  divine  service,  were 
to  take  down  in  writing  what  every  person  was  willing  to  give  weekly  for  the  ensuing  year; 
and  if  any  should  be  obstinate  and  refuse  to  give,  the  minister  was  gently  to  exhort  him  ;  if 
he  still  refused,  the  minister  was  to  certify  such  refusal  to  the  bishop  of  die  diocese,  and  the 
bishop  was  to  send  for  him  to  induce  and  persuade  him  by  charitable  ways  and  means,  and 
so  according  to  his  discretion  to  the  order  for  the  reformation  thereof.  By  the  5  Eliz.  c.  3.  if 
he  still  refused  after  the  bishop's  exhortation,  the  bishop  was  to  certify  thesame  to  the  justices 
in  sessions,  and  bind  him  over  to  appear  there ;  and  the  justices  at  the  said  sessions  were 
again  gently  to  move  and  persuade  him  ;  and,  finally,  if  he  would  not  be  persuaded,  then 
they  were  to  assess  him  what  they  thought  reasonable  towards  the  relief  of  the  poor  and 
in  case  of  refusal  were  to  commit  him  till  paid.  By  the  14  Eliz.  c.  5.  power  was  given  to 
the  justices  to  lay  a  general  assessment,  and  this  hath  continued  ever  since  ;  for  the  atat, 
43  Eliz.  c.  2.  is  only  re-enacting  of  former  provisions,  with  very  little  alteration. 

By  43  Eliz.  c.  2.  s.  1.  the  churchwardens  and  overseers  of  the  poor  of  every  parish  or 
the  greater  part  of  them,  shall,  by  and  with  the  consent  of  two  or  more  justices  in  the  same 
county,  dwelling  in  or  near  the  same  parish,  or  division  where  the  same  parish  doth  lie. 
raise  weekly  or  otherwise  (by  taxation  of  every  inhabitant,  parson,  vicar,  and  other,  and  ol  every 
occupier  of  lands,  houses,  tithes  impropriate,  propriations  of  tithes,  coal-mines,  or  saleable 
underwood,  in  the  said  parish,  in  such  competent  sums  of  money  as  they  shall  think  fit,) 
convenient  stock  of  flax,  hemp,  thread,  iron,  and  other  ware  and  stuff,  to  set  the  poor  on  work ; 
and  also  competent  sums  of  money,  for  and  towards  the  necessary  relief  of  the  lame,  im- 
potent, old,  blind,  and  such  other  among  them  being  poor  and  not  able  to  work ;  and  also  for 
the  putting  out  children  to  be  apprentices. 

*  See  ante,  tit.  Overseers,  Div.  I.  p.  51.  since  all  places  or  districts  for  which  overseers  are 
to  be  appointed  are  bound  to  contribute9  to  the  support  of  the  poor. 

t  But  the  King's  Bench  will  not  intermeddle  with  the  equality  of  assessments,  or  interfere 
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(E)   OF  THE  FEBSOKS  SUBJECT  TO*4  [    459  ] 

(a)  In  general, 
1.     Rex  v.  Nicholas.  £.  T.  1810.  K.  B.  12  East,  330- 

Per  Lord  EUenborougk,  C.  J.     By  43  Eliz.  c.  2,  two  justices  of  peace  are  Th«  word 
directed  to  raise  a  competent  sum  for  the  relief  of  the  poor,  by  taxation  of "  ™ °.a bJh 
every  inhabitant,  parson,  vicar,  and  other,  and  every  occupier  of  lands,  houses,  43  ^yl% 
tithes  impropriate,  propria tions  of  tithes,  coal  mines,  or  saleable  underwoods  moans  a  re- 
in  the  same  parish  •     Therefore,  to  make  a  person  taxable  at  all,  it  must  be  as  sident  with, 
an  inhabitant  of  the  parish  out  of  which  the  occupation  arises,  for  there  is  no m  *na  P*~ 
case  in  which  the  word  u  inhabitant"  in  that  statute  has  been  held  to  mean n     ' 
any  other  than  a  resident  within  the  parish. 

2.    Jepfesies'  case.     M.  T.  1588.     K.  B.  1  B.     &  A.  122.     S.  G.  1  Nol.    [  460  1 

P.  L.  68. 

W.  J.  had  and  occupied,  or  received  rent  for  thirty  acres  of  land  in  H.,  Andthesta- 
but  was  himself  an  inhabitant  of  C.  in  the  same  county,  and  never  did  inhabit  tute  applies 
in  H.     He  was  assessed  to  the  church-rate  of  H.  at  so  much  per  acre,  for  his  to  ^LT^-i 
land  there.     And,  upon  application  to  K.  B.  for  a  prohibition  to  stay  proceed-  property 
ings  against  J.  in  the  spiritual  court  for  payment  of  the  assessment,  it  was  re-  there,  aL 
solved  that,  although  the  house  he  dwelt  in  was  in  another  parish,  yet,  as  he  though 
had  lands  in  H.  in  his  proper  possession  and  manurance,  he  was,  in  law,  a  d£f  T*    + 
parishioner  of  H.     That  by  manuring  land  in  H.,  he  was  by  that  resident  upon  e 
it,  and  was  therefore  a  parishioner  of  H.  as  to  this  purpose.     But  where  there 
is  a  lessee  of  the  same  lands,  the  lessor  shall  not  be  charged  for  them  in  re- 
spect of  his  rent. 

even  so  far  as  to  command  them  to  make  an  equal  rate  ;  for  the  overseers  are  to  take  care 
of  that  in  the  first  instance,  and  the  court  of  quarter  sessions,  upon  appeal,  in  the  second. 
They  will  grant  this  writ,  however,  to  compel  them  to  rate  a  particular  description  of  pro. 
porty,  if  it  be  altogether  omitted. 

*  The  43  Eliz.  c.  2.  enacts, "  that  competent  sums,  to  be  levied  for  the  purposes  therein  spe- 
cified, shall  be  raised  by  taxation  of  every  inhabitant,  parson,  vicar  and  others,  and  of  every, 
Rex  ▼.  Andover,  Cowp.  559.  occupier  of  lands,  houses,  tithes  impropriate,  propriations  of 
tithes,  coal  mines,  or  saleable  underwoods,  in  the  said  parish,  for,  Ac.  to  be  gathered  out  of 
the  said  parish,  according  to  the  ability  of  the  said  parish." 

This  is  the  only  general  statutory  provision  which  regulates  the  description  of  persona 
and  property  to  be  included  in  the  poor-rates.  The  13  &,  14  Car.  2.  c.  13.  s.  22.  extends  the 
operation  of  the  43  Eliz.  to  villages  and  townships,  but  makes  no  alteration  in  the  manner 
of  imposing  the  tax. 

By  this  clause  the  assessment  is  to  be  made  upon  the  inhabitants  and  other  occupiers  of 
lands,  dec.  according  to  the  ability  of  the  parish  and  the  tax  is  levied  upon  the  persons  in  re- 
spect of  some  particular  property  possessed  or  occupied  by  him ;  Theed  v.  Starkey,  8  Mod. 
314 ;  Sir  Anthony's  case,  2  Bulst.  354. 

The  question  of  who  is  to  be  considered  as  the  occupier  is  generally  a  matter  of  fact,  and 
when  actually  found  by  the  sessions,  the  Court  of  King's  Bench  will  hold  themselves  con- 
cluded by  the  finding,  unless  it  be  expressly  submitted  to  them,  although  the  circumstances 
of  the  case  would  have  warranted  a  contrary  deduction ;  Rex  v.  Turner,  1  Const.  126.  pi. 
158.  And  when  property  is  profitable  in  its  nature,  as  lands  and  houses,  it  will  be  considered 
by  the  Court  as  rateable,  unless  it  be  expressly  stated  to  them  that  no  profit  enn  be  derived 
from  it;  per  Lord  Ellenborough,  C.  J.,  Kex  v.  Agar,  14  East,  256;  Rex  v.  Eyre,  12  East, 
416.  But  when  the  question  before  the  sessions  is  upon  the  quantum  of  the  rate,  the  offi- 
cers making  it  must  show  to  the  justices  some  probable  ground  for  the  amount  at  which  they 
charge  the  party  in  the  rate.  The  mischief  of  any  other  rule  would  be  enormous.  A  small 
occupier  may  be  rated  at  once  in  the  round  sum  of  1000/.,  and  left  to  struggle  his  way 
out  of  that  charge  as  he  can  ;  Rex  v.  Topham,  12  East,  546.  Where,  therefore,  the  apellant, 
being  rated  for  tithe  rents  and  compositions  under  an  inclosure  act,  disputed  the  quantum  of 
the  rate  as  well  as  the  rateability  of  the  properly,  the  Court  held  that  it  was  not  enough  far 
the  parish  officers  to  show  that  he  was  in  the  receipt  ot  rent  of  this  kind,  but  they  must  give 
some  evidence  of  the  probable  amount ;  Rex  v.  Topham,  12  East,  546. 

f  Soon  after  the  passing  of  the  statute,  in  Earby's  case,  2  Bulst.  354.  it  was  resolved  that 
no  inhabitant  is  to  be  taxed  to  contribute  to  the  relief  of  the  poor  in  general  of  any  estate 
he  hath  elsewhere  in  any  other  town  or  place;  for  the  statute  expressly  limits  the  tax  by 
"the  ability  of  the  parish  itself,"  and  it  would  fall  with  inequality  in  any  other  way  upon  per- 
sons of  equal  substance,  because  those  who  reside  or  have  property  in  several  districts  would 
be  taxed  otherwise,  not  in  proportion  to  their  actual  ability,  but  to  the  number  of  places  in 
which  they  lived  or  had  property,  acting  upon  its  total  value,  for  they  would  contribute,  in 
each  upon  the  full  value  of  what  they  possessed  in  all. 
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♦ 
&  Rex  v.  Gardner.  M.  T.  1774.  K.  B.  Cowp.  79.     Rex  v.  Mayor  op  Lon- 
don. M.  T.  1790.  K.  B.  4  T.  R.  21.    Rex  v.  Salter's  Load  Sluice.    T. 
T.  1791.-  K.  B.  4  T.  R.  730.    Rex  v.  Bath  Corporation.  M.  T.  1811. 
K.  B.   14  Eaet,  621. 
And  to  a  bo.  '  Rule  to  show  cause  why  an  order  of  sessions,  made  for  amending  a  rate  or 
d7te*rP°"     ftwewment  made  for  the  relief  of  the  poor  of  the  parish  of  St  Botolph,  in  the 
town  of  Cambridge,  should  not  be  quashed  for  the  insufficiency  thereof.    The 
substance  of  the  case  stated  was  as  follows  :  That  P.  G.  bursar  of  Catharine 
Hall,  Cambridge,  appealed  from  a  poor-rate,  whereby  he  was  charged  the  sum 
of  2/.  15*.  for  25J.  per  annum.   That  about  the  year  1754,  and  1755,  the  mas- 
ter and  fellows  of  the  said  college  purchased* five  houses  in  the  parish  of  St 
Botolph,  of  the  annual  rent  of  552.,  and  being  so  seised  thereof,  pulled  them 
down,  and  converted  the  ground  upon  which  they  formerly  stood,  in  the  first 
place  towards  erecting  twelve  apartments  for  the  reception  of  six  fellows  and 
<*         six  scholars  upon  the  foundation  of  M.  R.     That  this  building  adjoined  the 
old  college,  but  had  never  been  inhabited  ;  that  another  part  was  taken  into 
the  master's  garden.     That  about  1 40  feet  in  length  of  the  college  walls,  to- 
gether with  the  gates,  stood  upon  another  part  which  was  taken  into  the  col- 
lege court,  and  inclosed  by  the  walls.     A  part  between  the  college  walls  on 
the  outside  and  the  street  was  appropriated  towards  making  an  area,  and  plant- 
ed with  trees  for  ornament ;  and  on  the  residue  were  erected  two  houses  ad- 
joining to  each  other,  one  inhabited  by  the  college  butler  and  his  family,  the 
F  461  1    otner  t>T  tne  college  porter,  both  without  the  college  ;  the  former  having  no 
J    communication  with  it ;  but  through  the  latter  there  was  an  entrance  for  the 
society  to  come  into  the  college  after  the  gates  were  shut.     That  both  the 
butler  and  the  porter  had  the  entire  use  of  their  respective  houses,  without  the 
college  intermeddling  therewith,  and  took  in  lodgers  and  boarders.     That,  af- 
ter the  houses  were  pulled  down,  the  rates  and  taxes  of  the  parish  ceased,  and 
from  1761,  to  1769,  no  rates  or  taxes  were  paid  by  the  master  and  fellows. 
That  the  parish  then  assessed  the  college  to  the  land-tax  at  the  rate  of  557.  a- 
year  rent  for  the  premises.     That  the  master,  &c.  paid  the  same   from  that 
time.     That  at  the  same  time  the  parish  rated  them  for  the  premises  to  the 
poor-rate  for  the  55/.  in  the  same  manner  as  in  the  rate  is  set  forth.     That 
the  said  P.  G.  now  is,  and  at  the  time  of  making  the  rates  was  bursar  of  the 
said  college.     This  Court,  therefore,  is  of  opinion,  that  the  said  rate  or  assess- 
ment as  to  all  persons  named  therein,  except  the  said  P.   G.,  for  the  master 
and  fellows  should  be  confirmed ;  and  as  to  the  assessment  on  P.  G.,  that  the 
same  should  be  amended  by  striking  out  the  said  charge  on  him,  and  rating 
the  master  and  fellows  for  the  said  premises.     The  question  is,  whether  the 
master  and  fellows  of  Catherine  Hall  are  liable  to  be  rated  to  the  poor ;  for, 
by  law,  no  corporate  body  is  rateable  to  the  poor. 

Mr.  Justice  Ashton.  I  have  no  idea  but  that  a  corporation  may  be  occu- 
piers ;  as  such,  they  may  have  inspection  of  the  rates ;  and,  upon  an  applica- 
tion to  the  Court  for  that  purpose,  it  would  be  no  answer  to  say,  they  are  an 
invisible  body  ;  for  they  may  inspect  them  by  their  servants,  and  the  Court 
would  punish  a  refusal  by  attachment.  As  to  the  remedy  of  levying  a  duty  up- 
on a  corporation,  the  books  all  agree  that  it  can  be  levied,  though  they  differ 
in  the  mode.  Shcppard,  in  his  Treatise  upon  Corporations,  says;  "if  a  sum 
of  money  be  to  be  levied  upon  a  corporation,  it  may  be  levied  upon  the  may- 
or or  chief  magistrate,  or  upon  any  person  being  a  member  of  the  corporation. 
The  words  are  taken  from  Styles,  367,  and  are  what  was  said  by  Roll,  C.  J., 
in  the  case  of  the  town  of  Colchester  ;  but,  1  Ventr.  351.  in  the  case  of  the 
city  of  London,  concerning  the  duty  of  water  bailage,  is  different,  and  is  thus  : 
"  Note.  It  was  said,  that  for  a  duty  or  charge  upon  a  corporation,  every 
particular  member  thereof  is  not  liable,  but  process  ought  to  be  in  their  pub- 
lic capacity  ;"  and  this  is  the  right   law.     In  Thursfield  v.  Jones,  Skin.  27. 

*  Bat  the  king  ie  exempt  by  reason  of  his  prerogative,  as  not  being  mentioned  in  the 
tute ;  §emb.  Rex  v.  Matthews,  Cald.  1. 
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the  corporation  were  cited,  not  by  their  proper  names,  but  in  their  politic  ca- 
pacity ;  and  the  Court  said,  "  if  the  company  had  neither  land  or  goods,  there 
wasjK>  way  to  make  them  appear ;  but  if  they  stood  out,  then  they  must  be 
punished  in  their  natural  capacity.  Therefore,  the  idea  that  a  corporation  is 
not  liable  to  be  rated,  or  amenable  by  process  in  respect  of  a  rate,  is  not  well 
founded."  I  am  clearly  of  opinion  that,  as  a  corporation,  they  are  liable  to 
be  rated,  and  that  the  order  of  sessions  is  good. 

4.  Rex  v.   St.  Luke.  M.   T.  1760.  K.  B.  2  Burr.  1053.  The  rate 
Per  Cur.     The  rate  must  be  imposed  on  the  occupier,  and  no  other  per-  mu8t  De  im_ 

son.  posed,  on 

the  occupier,  and  no  other  person  ;* 

5.  Milward  v.  Coffin.  M.  T.   1779.  C.  P.  2  Bla.  1330.  [  462  ] 
In  replevin,  the  plaintiff  being  owner  and  occupier  of  certain   tenements  in  If  on  the 

Worth,  in  the  county  of  Sussex,  was,  on  the  3id  of  May,   1777,  rated  to  the  !andl°rd» l% 
poor-rates,  thus ,  "  T.  M.,  or  the  occupier  for  Tillgate  mills  and  Tillgate  ponds; lt   a  ' 
rent,  84/.,  collection,  252.  4*. ;"  against  which  he  appealed  to  the  quarter  ses- 
sion, at  Lewes,  the  15th  of  January,  1778,  because,  enter  alia,  he  was  asses- 
sed for  warren  and  land,  in  the  possession  of  R.  P.,  W.  N.,  and  others,  who 
ought  to  have  been  put  in  as  occupiers.     The  sesssion  dismissed  the  appeal, 
and  confirmed  the  rate.     On  the  27th  of  December,  1777,  another  poor-rate 
was  made,  wherein  T.  M.  was  rated  for  part  of  Tillgate ;  Tillgate  ponds  and    L  *"3  J 
mill,  rent,  202.   16*.,  collection,  62.  4*.  6d. ;  against  which  also  he  appealed 

*  The  59  Geo.  3.  c.  12.  s.  19.  after  reciting  that  "  whereas  in  many  parishes,  and  more  es- 
pecially in  large  and  populous  towns,  the  payment  of  the  poor  rates  ie  greatly  evaded,  by 
reason  that  great  numbers  of  houses  within  such  parishes  are  let  out  in  lodgings,  or  in  sepa* 
rate  apartments,  or  for  short  terms,  or  are  let  to  tenants  who  quit  their  residences  or  become 
insolvent  before  the  rates  charged  on  them  can  be  collected ;  and  it  hath  been  found  that,  in 
many  instances,  the  persons  letting  such  houses  do  actually  charge  and  receive  much  higher 
rents  for  the  same,  jnpon  the  ground  and  expectation  that  the  occupiers  thereof  cannot  be 
effectually  assessed  to  the  poor-rates,  and  will  not  be  charged  with  or  required  to  pay  such 
rates,  and  do  thus  obtain  an  undue  advantage  to  themselves,  and  by  means  of  the  premises, 
the  other  inhabitants  of  such  premises  are  unjustly  compelled  to  pay  much  more  than  their 
fair  and  due  proportions  of  the  charges  of  relieving  and  maintaining  the  poor,"  for  remedy 
thereof,  enacts,  "  that  after  the  1st  of  January,  1820,  it  shall  be  lawful  for  the  inhabitants  of 
any  parish,  in  vestry  assembled,  and  they  are  hereby  empowered  to  resolve  and  direct  that 
the  owners  of  all  the  houses,  apartments,  or  dwellings  in  such  parishes,  being  the  immedi- 
ate lessor  or  lessors  of  the  actual  occupier  or  occupiers,  which  shall  respectively  be  let  to 
the  occupiers  thereof,  at  any  rent  or  rate  not  exceeding  202.  nor  less  than  62.  by  the  year,  for 
any  less  term  than  one  year,  or  on  any  agreement  by  which  the  rent  shall  be  reserved  or 
made  payable  at  any  shorter  period  than  three  months,  shall  be  assessed  to  the  rates  for  the 
relief  of  the  poor,  for  or  in  respect  of  such  houses,  apartments,  or  dwellings,  and  the  out- 
houses and  curtilages  thereof,  instead  of  the  actual  occupiers ;  and  the  inhabitants  so  assem- 
bled m  vestry  may,  and  they  are  hereby  authorised,  from  time  to  time  to  rescind,  renew, 
vary,  and  amend  every  such  resolution  and  direction,  as  they  shall  see  occasion,  so  as  no 
such  resolution  or  direction  shall  extend  to  assess  or  charge** the  owner  of  any  house,  apart- 
ment, or  dwelling,  which  shall,  with  the  outhouses  and  curtilages  thereof,  be  let  at  a  greater 
rent  than  202.  or  less  than  62.  as  aforesaid;  and  the  churchwardens  and  overseers  of  the 
poor  of  every  such  parish  are  hereby  empowered  and  required  to  carry  into  effect  all  such 
resolutions  and  directions  of  the  inhabitants  in  vestry  assembled ;  and  in  pursuance  and  exe- 
cution thereof,  in  all  rates  to  be  by  them  made  for  the  relief  of  the  poor,  to  assess  by  a  fair 
and  adequate  pound  rate  the  owner  or  owners,  being  the  immediate  lessor  or  lessors  of  the; 
actual  occupier  or  occupiers  of  every  house,  apartment,  or  dwelling,  to  which  such  resolution 
and  direction  shall  extend,  for  or  in  respect  of  the  same,  according  to  the  actual  rent  at  which 
every  such  house,  apartment  or  dwelling  shall  be  let,  after  making  a  reasonable  deduction 
from  such  rent,  not  exceeding  in  any  case  one  half  of  the  same ;  and  non-payment  of 
the  sum  or  sums  so  to  be  assessed,  the  same  may  and  shall  be  levied  upon,  and  the  payment 
thereof  enforced  against  such  owner  and  owners,  lessor  and  lessors,  so  to  be  assessed,  and 
his  and  their  goods  and  chattels,  in  like  manner  as  rates  for  the  relief  of  the  poor,  may  by 
law  be  levied  and  recovered,  and  the  payment  thereof  enforced  upon  and  against  any  actual 
occupier,  on  whom  the  same  are  charged."  Section  21  provides  that,  "  every  person  receiv- 
ing or  claiming  the  rent  of  any  such  house,  apartment,  or  dwelling,  for  his  or  her  own  use, 
or  receiving  the  same  for  the  use  of  any  corporation  aggregate,  or  of  any  landlord  or  lessor, 
who  shall  be  a  minor,  under  coverture,  or  insane,  or  for  the  use  of  any  person  who  shall  not 
be  usually  resident  within  twenty  miles  from  the  parish  in  which  any  such  house,  apartment, 
or  dwelling  shall  be  situated,  shall  for  this  purpose  be  deemed  and  taken  to  be,  and  shall  be 
rateable  aa  the  owner  thereof." 

vol.  xm.  4i 
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to  the  next  Midsummer  session,  but  afterwards  abandoned  his  appeal.  T. 
M.  paid  neither  of  these  rates ;  whereupon  a  distress  warrant  was  granted 
against  him  on  the  22nd  of  July,  1778,  by  two  justices  of  the  peace,  as  in- 
habitant and  occupier  of  Tiligate,  Tillgate  mill  and  Tillgate  ponds,  for  the 
sum  of  312.  8*.  6d.  due  for  several  rates  and  assessments;  in  pursuance  of 
which,  the  defendant  distrained  eight  oxen,  which  the  plaintiff  replevied,  and 
declared  in  replevin.  The  defendant  pleaded  the  general  issue,  and  also  jus- 
tified under  the  stat.  of  43  Eliz.  and  17  Geo.  2.  as  overseer  of  the  poor.  On 
the  trial  of  this  cause  it  appeared,  among  other  things,  that  at  the  time  of 
making  the  first  rate,  a  part  of  the  estate  for  which  the  plaintiff  was  rated 
was  let  to  the  said  Potter,  Nicholas,  and  others,  but  that  fact  was  unknown 
to  the  churchwardens  and  overseers ;  and  that  the  plaintiff  had  paid  the  rate 
for  other  lands  which  he  rented  in  the  said  parish. 

Per  Cur.  From  comparing  the  dates  of  the  assessments  and  appeal,  it 
should  seem  as  if  this  excess  of  jurisdiction  in  the  justices  at  session  was  not 
accidental,  but  wilful.  It  was  on  the  27th  of  December  that  the  second  as- 
sessment was  made,  which  confessed  the  mistake  of  the  overseers,  and  reduced 
the  plaintiff's  rate  upwards  of  tjiree- fourths  of  the  whole.  And  on  the  15th  of 
January  following  the  sessions  confirmed  the  first  rate,  which  assessed  him  for 
lands  to  the  amount  of  63/.  ba.  per  annum,  which  were  not  in  his  own  pos- 
session. 

6.  Oswald  v.  Legh.  T.  T.  1786.  K.  B.  1  T.  R.  271. 
EveQ  In  this  case  the  landlord  had  covenanted  with  the  tenant  to  pay  the  poor- 

though  he    rates,  &c.     The  Court  held  it  must  nevertheless  be  imposed  on  the  tenant, 
has  cove,     nanted  with  the  tenant  to  pay  it ; 

7.  Holford  v.  Copkland.  E.  T.  1802.  K.  B.  3  B.  &  P.' 114. 
Therefore,       Per  Lord  Alvanley.     If  no  person  can  be  found  to  answer  the  description 
if  there  be   in  the  statute,  no  rate  can  be  made, 
no  occupier,  no  rate  can  be  imposed.* 

8.  Rex  v.  St.  Mary  the  Less.   M.  T.  1791.  K.  B.  4  T.  R.  477. 
It  ia  not,  ^  gentleman  purchased  a  bouse  of  the  value  of  24Z.  a-year  ;  the  keyB  of 

essential'      *ne  nouse  always  remained  in  his  custody,  and  frequently,  for  amusement,  he 
that  he        used  a  throw  or  lathe,  and   other  turning  instruments  in  one  of  the  rooms  ;  he 
should  oc-    had  a  table  and  three  chairs  there,  and  now  and  then  a  fire  ;  no  other  bouse- 
cupy  every  hold  furniture  in  the  house ;  he  kept  corn  for  his  horse  in  another  room,  and 
houB°  •         occupied  the  garden,  keeping  a  gardner  to  take  care  of  that  and  another  gar- 
r  4£4  -I    den,  who  sometimes  put  his  flower  pots,  shrubs,  &.c,  and  some  of  his  work- 
ing tools  into  another  part  of  the  dwelling-house,  where  lumber  belonging  to 
him  was  also  put  by  his  servants  ;  but  no  person  ever  slept  or  lodged  in  the 
dwelling-house,  except  a  poor  person  whom  he  permitted  to  live  rent  free  in 
the  kitchen,  the  communication  being  stopped  up  between  it  and  the  remain- 
der of  the  house.     The  Court  were  of  opinion  that  he  occupied  the  whole 
house,  and  was  properly  rated  for  the  whole. 

9.  Rex  v.  Abertstwith.  M.  T.  1808.  K.  B.  10  East,  354. 
Or  that  he        A  surgeon  of  militia  was  occasionally  absent  from  home,  and  left  an  assist- 
■hould .be    ant  in  part  of  his  house,  his  wife  and  daughter  also  being  absent ;  and  the  as- 
^ere  him.  gjgtant  hac|  on|v  ^e  use  of  the  shop,  the  remainder  of  the  house  being  com- 
pletely parted  from  it.     The  garden  was  taken  care  of  by  a  person  paid  by 
the  appellant,  and  his  furniture  continued  in  its  usual  situation  in  all  the  rooms 
ready  for  the  family's  reception  during  the  whole  time,  and  the  person  with 
whom  the  key  was  left  permitted  a  friend  of  the  appellant  and  her  servants  to 
reside  there  for  two  months,  while  the  family  was  away.     He  was  held  ratea- 
ble, as  being  the  occupier  of  the  whole  house  during  the  period  of  his  ab- 
sence. 

*  But  where  the  parson  lets  his  tithes  to  the  tenant  of  the  land  from  whom  they  are  due, 
it  seems  that  the  former  is  to  be  considered  as  the  occupier,  and  rated  to  the  poor  as  such, 
Rex  v.  Bart  Lett,  16  Vin.  Abr.  427  ;  for  it  has  been  observed,  that  the  letting  is  but  an  agree, 
ment  with  the  tenant  of  the  land  to  retain  the  tithes,  and  he  is  to  be  considered  either  as  a 
person  who  buys  them,  or  aaonatxcused  from  paying  any  of  the  clergyman's,  continue*  in 
point  of  law. 
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(b)    With  respect  to  the  occupation  of  real  property. 
1st.  Of  the  persons  who  can,  or  cannot,  be  deemed  occupiers. 

1.  Burgesses  stocking  a  common. 

1.  Rbx  v.  Watson.  M.  T.   1804,  K.  B.  2  Smith,  144  ;  S.  C.  5  East,  453. 

W.  appealed  to  the  general  quarter  sessions,  held  the  13th  of  July,  1804,  Where  a 
/or  the  borough  of  Huntingdon,  against  a  rate  for  the  relief  of  -the  poor  of tract  °f 
the  pariah  of  St.  Mary,  in  the  said  borough  ;  but  the  rate  was  confimed,  sub-  l"P?»  Y***" 
ject  to  the  following  case.     The  mayor,  alderman,  and  burgesses  of  the  bo-  mayor  ai„ 
rough  of  Huntingdon  are  the  owners  or  proprietors  of  certain  large  tracts  of  derman, 
land  within  the  said  borough,  used  as  a  common  of  pasture,  and  stocked  by  &c.  was 
such  resident  burgesses  of  the  said  borough,  in  right  of  their  burghership,  as  8*>cked  by 
think  proper  to  stock,  according  to  a  statement  annually  fixed  by  the  leet  jury,  burgesses 
who  are  burgesses  of  the  said  borough,  under  the  control  of  the  mayor  for  80me  fully 
the  time  being  ;  part  of  which  lands,  namely,  the  mill  common  and  pits  are  in  and  others 
the  parish  of  St.  Mary,  in  the  said  borough,  and  part  in  other  parishes;  that PartiaUy>  it 
no  part  of  the  said  commons  were  ever  assessed  to  the  poor-rates  ;  that  tnereJhatth°! b** 
are  about  eighty  resident  burgesses  who   have  rights  of  commons,  some  of  ge89ea  wn0" 
whom  stock  to  the  full  of  their  rights,  others  partially,  and  some  do  not  stock  turned  out 
at  all ;  but,  in  the  latter  case,  receive  an  annual  payment  of  19*.  4d.  in  lieu  stock  were 
thereof,  which  is  paid  by  them  who  stock  ;   that  Edmund  Howson,  Rebecca  oc^u.Pi®r.8» 
Thompson,  and  Charles  Garner,  the  persons  named  in  the  notice  of  appeal,  t0  be  rat^^# 
are  burgesses  having  right  to  stock  the  common,  and  who  did  stock  it  in    r  435  1  * 
the  coarse  of  the  year  1804. 

Per  Cur.  The  question  is,  whether  the  occupiers  of  certain  pasture  lands  and 
common  fields  are  to  be  rated  for  these  lands  which  they  so  occupy,  under  the 
particular  circumstances  of  this  case.  Now  the  land  here  is  a  common  which 
belongs  to  the  corporation.  This  is  divided  out  annually  amongst  the  resident 
burgesses,  to  be  occupied  by  them  according  to  a  certain  stint,  which  is  fixed 
by  the  leet  jury.  These  persons,  then,  are  nothing  more  or  less  than  tenants 
in  common,  and  thus  are  in  possession  of  the  land  which  belongs  to  the  cor- 
poration. Have  they  or  not  any  thing  in  the  parish  which  is  of  worth  to  be 
rated  to  the  poor  ?  The  case  answers  that,  for  it  shows  that  it  is  worth  at 
least  19*.  Ad.  per  annum.  They  have  then  a  local  and  beneficial  occupation, 
and  the  question  is  resolved  simply  into  this,  whether  land  of  which  there  is  a 
local  and  beneficial  occupation  ought  to  be  rated. 

2.  Rux  v.  Sudbury,  Mayor  of.  H.  T.  1823.  K.  B.  1  B.  &  C.  389. 

A  .corporation,   consisting  of  a  mayor  and  fourteen  capital  burgesses,  was  And  the 
seised  in  fee   of  certain  pasture  land,  and  appointed  a  ranger  to  keep  the  key  B?m«  pnn- 
of  the  gate,  clear  the  ditches,  preserve  the  fences  and  impound   cattle  tres-  cjpe J?  ap" 
passing  thereon.     At  a  court  held  annually,  they  made  regulations  concerning  burgesses 
these  pastures,  and  the  number  of  cattle  each  burgess  or  freemen  was  to  turn  who  did  not 
on,  and  the  sum  to  be  paid  by  them  in   respect  thereof;  this  money,  after  de-  turn  on  cat- 
ducting  the  expense  of  the  management  of  the  land,  was  distributed  among  the  "e  na<*  a 
freemen  who  did  not  turn  on  cattle.     It  was  held  that  the  coiporation  were  the        in  jieu" 
beneficial  occupiers  of  the  land,  and  properly   rated  as  such  ;  they  had  the  thereof. 
possession,  received  the  agistment   money,  and  coukl   maintain  trespass   for 
any  injnry  done  to  the  land  ;  they  had  not  let  any  definite  part  of  the  land  to 
the  burgesses;  and  the  possession  was  in  them,  although  there  was  a  subor- 
dinate right  in  others. 

See  Rex  v.  Mayor,  Sfc.  of  Sudbury,  1  B.  <$•  C.  389.  A nerThe 

2.   College  porters.  ££  %elen? 

Rex  v.  Gardner.  T.  T.  1772.  K.  B.  Cowp.  81.  tire  use  of 

Per  Cur.     It  is  admitted  that  the  rate  upon  the  butler's  house,  and  upon  the  house, 
the  porter's  lodge  to  a  college,  ought  to  have  been  made  upon  them  personal- w'lhout  .the 
ly,  and  not  upon  the  college,  if  he  has  the  entire  use  of  the  house,  and  the  col-  J^^fd-"1" 
lege  does  not  intermeddle.  dling,  is  a 

3.  Officers  of  Chelsea  Hospital.*  rateable  ec- 

cupier. 

*  Where  the  controller  of  Chelsea  Hospital,  or  officers  of  that  or  other  charitable  foun- 
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[  466  ]  4.  Joint  occupiers. 

Where  se-  RRX  v.  Munday.  T.   T.  1801.  K.  B.  1  Eastv584. 

▼eral  enjoy  p^  jjawretice  J.  The  distinction  has  been  truly  taken  upon  the  cases, 
ded  moiety  tnat  wherever  persons  have  been  found  in  possession  of  property  from  whence 
all  must  be  they  derived  a  benefit  to  themselves,  they  have  been  holden  rateable  a&  occu- 
deemed  piers  ;  and  all  the  cases  which  have  been  decided  against  the  liability  to  be 
rateable  oc-  rated,  have  either  been  upon  the  ground  that  the  party  rated  was  not  the  oc- 
cupier*      CUpier,  or,  if  he  were,  that  he  derived  no  benefit  to  himself. 

5.    Lunatics.* 
6*  Persons  living  rent  fret  A 
7.  Prisoners.^ 
8.  Servants. 
1.  Rex  v.  Field.  E.  T.  1794.  K.  B.  5  T.  R.  687. 
A  mere  ser-     Lord  Kenyon  C.  J.     A  set  of  persons,  for  the  most  honourable  purposes, 
vant  ia  not    instituted  a  society  called  the  Philanthropic  Society,  in  order  to  rescue  from 
a  rateable    rujn  and  infamy  certain  poor  children  who  are  thrown  upon  the  world  without 
occupier;     anv  protection.     These  gentlemen  proposed  to  improve  the  behaviour  and  roor- 
x  als  of  those  children,  and  to  render  those  who,  without  such  assistance,  would 

probably  prove  a  nuisance  to  society,  useful  and  respectable  members  of  it. 
But  to  accomplish  this  many  things  were  necessary.  A  house  was  to  be 
provided  for  the  reception  of  the  children,  who  were  to  be  fed  and  instructed 
in  it ;  and,  as  the  members  of  this  laudable  society  could  not  undertake  this  in 
person,  it  was  necessary  to  find  some  other  person  who  could  superintend  the 
whole.  Accordingly  they  engaged  the  appellant  as  their  servant,  and  stipula- 
ted with  her  that  she  should  receive  and  take  care  of  the  children,  or  take^them 
as  apprentices  (if  necessary)  ;  and  she  was  placed  in  this  house  for  the  ex- 
press purpose  of  superintending  this  charge,  and  in  the  terms  of  the  agreement 
she  is  to  be  servant  of  this  society.  It  is  true,  she  is  to  have  an  apartment  in 
the  house,  but  it  is  expressly  provided  that  her  family  is  not  to  reside  there. 
The  question  arising  from  these  facts  is,  whether  this  person,  so  acting  as  a 
servant,  is  to  be  rated  to  the  poor  as  the  supposed  occupier  of  this  house. 
A  mere  servant  clearly  is  not. 
[  467  ]  2.  Rex  v.  Call.  T.  T.  1795.  K.  B,  6  T.  R.  332. 

Unless  he  '  A  master  of  a  free  school,  appointed  by  the  minister  and  inhabitants  of  the 
inhabits  as  par jsn>  under  a  charitable  trust,  whereby  a  house,  garden,  &c.  were  assigned 
hence^ser'  *°r  tne  habitation  and  use  of  the  master  and  his  family,  freely  without  payment  of 
vant  put  in-  any  rent,  income,  gift,  sum  of  money,  or  other  allowance  whatsoever,  for  the 
to  a  free,  teaching  of  ten  poor  boys  of  the  inhabitants,  was  holden  rateable  to  the  poor 
■chool ^to      for  hj8  occupation  of  the  same. 

pupils  and  Grose^  J.  „In  Rex  v.  the  Occupiers  of  St.  Luke's  Hospital,  which  was  one 
who  does  °f  tne  &***  cases  on  this  subject,  the  ground  on  which  the  Court  proceeded 
occupy  the  was,  not  that  the  house  was  given  to  charitable  uses,  but  that  there  was  no 
house,  is  person  who  could  be  said  to  be  the  occupier  of  it.  The  defendant  is  a  bene- 
rateable ;  ficja]  occupier  of  the  property  for  which  he  is  rated  ;  then  here  is  that  per- 
son and  occupier,  who  could  not  be  found  in  the  case  of  Rex  v.  St.  Luke's 
Hospital. 

3.  Rex  v.  St.  Luke's.  M.  T.  1760.  K.  B.  2  Burr.  1053. 

dations,  have  large  distinct  apartments  appropriated  to  the  use  of  their  respective  offices, 
where  they  and  their  families  reside,  they  are  to  be  charged  not  as  servants  of  such  hospitals, 
or  as  inhabitants  and  occupiers  of  the  ordinary  rooms  and  lodgings,  but  as  having  separate 
and  distinct  apartments,  which  are  considered  as  their  dwelling-house;  Ayre  v.  Small  piece, 
Cald.  126  ;  Doug.  192. 

*  Are  not  such  occupiers  as  are  intended  by  the  statute ;  Rex  v.  St.  Luke's  Hospital,  9 
Burr.  1053. 

t  A  poor  person  permitted  to  live  rent-free  in  the  kitchen*  the  communication  between 
which  and  the  remainder  of  the  house  was  stopped  up,  does  not  prevent  the  owner  from 
being  rateable  as  occupier  of  the  entire  honse  ;  Rex  v.  St.  Mary's  the  Less,  1  Const.  906 
pi.  203. 

,  X  Prisoners  in  the  Fleet,  who  pay  a  weekly  sum  to  the  warden,  are  not  rateable  as  oc- 
cupiers ;  Rex  v.  Donovan,  2  Bla.  688. 
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It  was  moved  to  quash  an  order  made  by  the  justices  of  peace  for  the  coon-  Provided 
ty  of  Middlesex,  at  their  quarter  sessions  at  Hick's  Hall,  confirming  an  as- £e  ■■*!"■ 
sessment,  or  rate,  for  the  relief  of  the  poor,  made  upon  one  J.  M.,  and  cnarg~  theref  "* 
ing  him  as  occupier,  of  St."  Luke's  Hospital,  being  of  opinion,  upon  considera- 
tion of  the  circumstances  therein  set  forth,  "  that  the  said  J.  M.  is  the  oc- 
cupier of  the  said  hospital ;"  whereas,  in  fact,  he  was  (as  the  counsel  alleged) 
only  a  servant  there.     He  cited  2  Stra.  745.    (Rex  v.    Inhabitants  of  St. 
Thomas's,  in  Southwark),  where  a  preacher  at  a  meeting-bouse  was  holden 
not  to  be  rateable  as  an  occupier. 

Per  CW.  As  to  the  servants  attending  this  charity,  they  are  not  in  a  like 
situation  with  the  officers  of  Chelsea  Hospital,  or  of  the  other  charitable  found- 
ations that  have  been  mentioned  at  the  bar,  where  there  are  large  distinct 
apartments  appropriated  to  the  use  of  the  respective  officers  wherein  they  and 
their  families  reside.  These  officers  are  not  charged  as  servants  of  such  hos- 
pitals, or  as  inhabitants  and  occupiers  of  the  ordinary  rooms  and  lodgings  there- 
in, but  as  having  separate  and  distinct  apartments,  which  are  considered  as 
their  dwelling  house.  The  cases  that  have  been  determined  by  the  judges, 
relating  to  the  window  tax,  are  uniform  in  rating  officers  of  hospitals  foi  their 
distinct  apartments ;  but  in  this  hospital  there  are  neither  any  such  officers, 
or  any  such  apartments,  as  were  in  those  cases  determined  to  be  rateable. 

9.  Soldiers. 

1.  Rex  v.  Horder.  M.  T.  1789.  K.  B.  3  T.  R.  499.  S^ks"1 
Per  Lord  Kenyan,  C.  J.     Soldiers,  indeed,  cannot  be  said  to  be  the  occu-  a*^J£t  ^ 

piers  of  their  barracks,  in  the  legal  signification  of  the  word  ;  they  are  no  cupiera  to 
more  than  mere  servants.  be  rated; 

2.  Rex  v.  Terrot  E.  T.  1803.  K.  B.  3  East,  606.  [  468  ] 
Per  Lord  EUenborough,  C.  J.     It  is  said  that,  if  the  commanding  officer  be  Unless  they 

rated  for  the  degree  of  private  accommodation  he  enjoys  in  a  building  of  this  gJJ^noda- 
description,  why  not  the  soldiers  in  their  barracks  for  the  accommodation  they  tions  not 
enjoy  there  ?    I  am  not  aware  that  private  soldiers  have  any  accommodations  strictly  of  a 
in  barracks  beyond  what  are  required  for  the  mere  ordinary  uses  and  purpos-  necessary 
es  of  animal  nature  :  I  mean  (or  sleeping  and  eating,  and  the  like.     But  if  nature« 
their  barracks  should  supply,  even  them,  with  any  Accommodation  of  a  bene- 
ficial and  valuable,  and  not  strictly  of  a  necessary  nature,  the  analogy  between 
the  two  cases  would  rather  afford,  perhaps,  a  ground  for  excluding  an  occu- 
pier of  the  present  description  from  it.     The  reason  of  the  thing,  and  the 
sound  and  established  construction  of  the  statute  subjects  every  person  who 
has  the  beneficial  use  of  any  local  visible  property  in  a  parish  to  this  species 
of  public  contribution. 

10.  Of  tithe  owners.* 
11.  Toll  porter. 

v.  Armstrong.  M.  T.   1819.  K.  B.  2  Stark.  543. 

The  house  in  question  was  occupied  by  the  plaintiff*  under  the  trustees  of  a  toll  port. 
the  navigation  of  the  river  Lee,  having  been  appointed  their  surveyor  ;  and  iter  to  the 
was  situate  on  the  river  Lee,  about  ball-way  between   London  and  Hertford. trU8teCB  °f 
It  had  been  built  out  of  the  tolls  arising  from  the  navigation  of  the  river,  and  ^"^io 
the  plaintiff  occupied  it  for  the  purpose  of  superintending  the  business  of  the  occupies  for 
trustees.     By  the  provisions  of  the  act  of  parliament  which  regulated  the  tolls  the  purpose 

*  Where  the  parson  lets  his  tithes  to  the  tenant  of  the  land  from  whom  they  are  due,  it 
seems  that  the  former  is  to  be  considered  as  the  occupier,  and  rated  to  the  poor  as  such, 
Bex  v.Bartlett,  16  Yin.  Abr.  437  ;  for  it  has  been  observed,  that  the  letting;  is  but  an  agree, 
ment  with  the  tenant  of  the  land  to  retain  his  tithes,  and  he  is  to  be  considered  either  as  a 
person  who  buys  them,  or  as  one  excused  from  paying  any,  and  the  clergyman  continues 
occupier  in  point  of  law. 

Also,  if  one  farms  the  parson's  tithes,  and  agrees  by  parol  with  the  tenant  of  the  land 
that,  in  consideration  ofnis  paying  so  much,  he  shall  retain  the  tithes  for  the  year  and  gath- 
er in  the  whole  crop  without  dividing,  this  is  not  an  underlease  of  a  thing,  which  lies  only 
in  a  grant,  and  the  tithe  farmer  is  the  occupier  to  be  rated,  and  not  the  parson  or  tenant  of 
the  land  ;  Rex  v.  Lambeth,  Stra.  434 ;  Bex  v.  Turner,  1  Const.  126.  pi.  158  ;  Loundes  v. 
Home,  3  BL  Rep.  1353. 


■ 
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of  superin*  to  be  taken  on  this  river,  it  was  expressly  directed,  that  the  tolls  arising  from 
tending  the  ^e  navigation  should  not  be  subject  tONthe  poor-rates.  It  was  contended  that, 
rateable  oc- as  tne  Pontiff  was  tne  servant  of  the  navigation  of  the  river,  or  in  the  tolls, 
cupier.  he  was  to  be  considered  as  the  servant  of  the  public,  and  as  exempt  from  the 
poor-rates.  If  the  trustees  bad  not  built  the  bouse,  they  must  have  paid  for 
one  out  of  the  rates  and  duties  collected  on  the  river. 

Abbott,  C.  J.  was  of  opinion  that  the  plaintiff  was  rateable  in  respect  of 
[  469  ]    this  house.    If  he  had  received  a  salary  out  of  the  tolls,  and  had  rented  anoth- 
er bouse,  he  would  clearly  have  been  liable  to  be  rated  for  it. 

12.  Trustees  letting  aftermath. 
.  Rex.  v.  Trustees  of  Tkwkesbuey.  M.  T.  1810.  K.  B.  13  East,  155, 
The  true.  The  48  Geo.  3.  vested  the  aftermath  of  a  large  meadow  in  trustees  in  trust 
tfe8Rftl  f°r  tne  burgesses  and  principal  householders  of  Tewkesbury  freed  from  all 
math  who  otner  interest  in  the  same  ;  with  power  to  let  the  whole,  or  any  part  or  parts, 
can  only  de-  annually,  for  the  best  rent ;  and  also  to  let  it  in  pastures  for  horses,  cattle,  and 
mise  it  out  sheep,  to  different  persons,  at  such  rales,  and  subject  to  such  regulations  as 
in  pasture*  ^e  trustees  should  appoint ;  or,  by  writing  under  their  hands  and  seals,  to  de- 

acertain  *' miae  tne  same  *°r  a  lerm  °f  vears>  &c*  J  an<*  tnat  *ne  rents  and  profits  should,  af- 
sum  per  ter  payment  of  all  charges,  be  divided  by  the  trusteess  among  the  objects 
head,  are  of  the  trust.  The  trustees  not  being  able  to  let  this  aftermath  together  for  its 
rateable  oc  value,  let  it  out  in  pastures,  at  a  certain  sum  per  head,  horses,  cattle,  and 
isupiere.  sheep,  to  various  persons,  who  enjoyed  the  same  by  turning  their  cattle  out, 
and  the  trustees  did  not  ocoupy  it,  unless  such  letting  and  enjoyment,  in  pur- 
suance thereof,  amounted  to  an  occupation  by  them. 

The  court  were  of  opinion  that,  as  the  letting  was  at  so  much  per  head, 
without  any  definite  time,  and  the  persons  whose  cattle  were  taken  in  had  no 
definite  portion  of  the  aftermath  let  to  them  ;  and  as  the  trustees  were  not  bound 
to  limit  the  number  of  cattle,  they  were  to  be  deemed  the  occupiers,  and  they 
were  properly  rated  as  such. 
2nd.  As  to  the  benefit  which  must  be  derived  to  constitute  on  occupation** 

1.  There  must  be  a  profit. 
Bute  v.  Grindall.  T.  T.  1785.  K.  B.  1  T.  R.  338. 
It  is  not  only  Special  verdict,  which  stated,  that  our  lord  the  now  king,  by  letters  patent 
®»ential  under  the  great  seal  of  Great  Brittain,  bearing  date  at  Westminster,  the  25th 
shouldbe  ^  °^  ^une»  *n  toe  twenty-first  year  of  his  reign  ;  reciting,  amongst  other 
f  470  1  thing9'  that  the  Princess  Amelia,  daughter  to  his  late  Majesty  King  George  the 
an  occupier  Second,  had  held,  and  had  lately  surrendered,  resigned,  and  yielded  up,  into 
in  fact,  but  our  said  Lord  the  now  King's  hands,  the  office  hereinafter  mentioned,  gave  and 
that  the  oc  granted  to  the  said  Earl  the  office  of  ranger  and  keeper,  and  the  custody  of  all  that 
ChP&ldm  sa"*  Pai*k>  called  New  Park,  near  Richmond,  in  the  county  of  Surry  ;  and 

make  some  the  custody,  survey,  and  preservation  of  all  and  singular  the  houses,  lodges, 
return  in  the  edifices,  walks,  deer,  wild  beasts,  and  game,  in  bis  said  park  there  being,  or 
parish,  the  thereafter  to  be,  to  have,  enjoy  exercise,  and  occupy  the  said  office  unto  him 
assessment  the  said  Earl,  by  himself  or  his  sufficient  deputy  or  deputies,  during  his  pleasure  ; 
profit.00  °  an<*  farther,  for  the  better  execution  of  the  said  office,  his  said  Majesty  hath 
given  and  granted,  and  by  the  said  letters  patent  did  give  and  grant  unto  the 

*  The  rule  is,  if  there  is  no  beneficial  occupier  for  private  emolument,  the  property  is  not 
liable  to  assessment ;  but  when  ench  an  occupier  does  exist,  he  is  rateable,  although  the 
ultimate  object  of  this  occupation  be  to  promote  a  charitable  institution,  or  advance  the 
public  good. 

Where  a  profit  does  exist,  it  is  immaterial  whether  the  return  is  annual,  and  in  a  fixed 
unvarying  proportion,  Jones  v.  Manned,  Doug.  302  ;  Roach  v.  Gells,  Cowp.  451 ;  Atkins 
v.  Davis,  Cald.  325  ;  Rex  ▼.  Alberbury,  1  East,  534  ;  Rex  v.  Woodland,  12  East,  164  ;  or 
whether  it  is  uncertain  in  the  amount,  and  subject  to  risk  and  expense.  But  in  order  to 
render  the  occupier  rateable,  it  is  not  only  necessary  that  the  thing  sboukl  yield  a  profit, 
hut  that  some  emolument  should  be  derived  from  the  occupation  in  a  personal  and  private 
respect,  Rex  v.  Serrat,  3  East,  506  ;  and  where  such  an  occupier  exists,  the  I  aw  looks  to 
the  productive  value  of  the  thing  as  the  fund  to  be  taxed,  without  reference  to  his  benefi- 
cial share  of  it,  for  the  tax  is  laid  upon  the  entire  profit  which  the  property  yields,  to  whom- 
soever payable. 
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said  Earl  the  herbage  and  pannage  of  the  said  park  oyer  and  aboVe  the 
keeping  of  the  game  within  the  said  park  from  time  to  time  being  ;  and  al- 
so the  fees  of  three  bucks  and  three  does  every  season  ;  and  also  the  wages 
and  fee  of  6#.  by  the  day  for  every  day  in  the  year,  payable,  as  in  the  said 
letters  patent  is  particularly  specified;  and  also  all  woods  and  underwoods,  com- 
monly called  browse  wood,  wind-fall  wood,  and  dead  and  decayed  trees,  mast 
and  chiminage  happening  or  falling  from  time  to  time  within  the  said  park, 
together  with  the.  necessary  timber  far  repairing  the  houses,  lodges,  edifices 
and  walks  in  the  said  park,  and  such  timber  as  should  be  wanting  and  neces- 
sary for  dividing,  separating,  and  inclosing  any  part  or  parcels  of  lands  with- 
in the  said  park  as  should  from  time  to  time  be  judged  convenient  for  impro- 
ving the  pasture  and  herbage  thereof,  and  for  beautifying  the  said  park,  as  was 
thereinbefore  mentioned  to  be  granted,  so  as  such  timber  so  to  be  cut  down 
at  any  time  should  be  made  use  of  and  employed  within  his  said  park  for  the 
purpose  aforesaid,  and  not  elsewhere  or  otherwise,  unto  the  said  Earl  during  his 
Majesty's  pleasure  ;  together  with  the  liberty  of  planting  trees  against  the  wall 
of  the  said  park,  and  all  other  wages,  fees,  profits,  rights,  perqusities,  com- 
modities, advantages,  and  emoluments  to  the  said  office  belonging  or  apper- 
taining as  of  right  had,  taken,  received,  or  usually  enjoyed  with  the  like  office, 
in  as  large,  ample,  and  benificial  manner  and  form  to  all  intents  and  purposes  as 
the  said  Princess  Amelia,  or  any  other  person  or  persons  whomsoever  there- 
tofore holding,  enjoying,  or  exercising  the  said  office  and  premises,  or  any  ol 
them,  had  and  received  by  reason  thereof,  without  rendering,  paying  or  ma- 
king any  account,  or  any  other  thing  for  the  same  to  bis  said  Majesty,  bis 
heirs  or  successors,  in  any  manner  whatsoever.  That  269  acres,  or  there- 
abouts, of  the  said  park  are,  and  before  the  said  Earl  became  ranger,  were, 
and  from  thence  hitherto  have  been,  situate  in  the  parish  of  Putney,  in  the 
county  of  Surry,  That  230  acres,  or  thereabouts,  parcel  of  the  said  269  acres, 
during  all  the  time  aforesaid,  have  been  and  still  are  inclosed  lands,  called  the 
Paddocks,  and  39  acres,  residue  thereof,  during  all  the  time  aforesaid  have 
bee*n,  and  still  are,  open  to  park  pasture.  That  106  acres  of  the  said  230 
acres  of  inclosed  land,  during  all  the  time  aforesaid,  have  been,  and  still  are,  [  471  J 
meadows,  and  the  remaining  124  acres,  during  all  the  time  aforesaid,  have 
been,  and  still  are,  arable  land,  and  have  been,  and  still  are,  ploughed,  and 
sown  with  corn  and  with  rye-grass  and  clover,  in  the  ordinary  course  of  hus- 
bandry. That  the  meadow,  during  all  the  time  aforesaid,  has  been  mowed, 
and  the  hay  thereon  made  at  seasonable  times  of  the  year  by  mowers  and  hay- 
makers, hired  as  common  labourers,  and  paid  by  the  King.  That  the  King  has 
found  the  hay-seed.  That  66  loads  of  the  hay,  when  made,  have  been  yearly 
carried  out  of  the  inclosed  lands  in  the  park  by  servants  paid  by  the  King,  in 
the  King's  waggon,  drawn  by  the  King's  horses.  That  it  has  been  there 
stacked  in  convenient  places  for  the  use  of  the  deer,  and  the  overplus  of  the  said 
hay  has  been  stacked  up  in  a  place  in  one  of  the  inclosed  paddocks  called  the 
rick-yard,  for  the  use  of  the  King's  horses  and  the  ranger's  horses.  That  some- 
times there  has  been  no  overplus.  That  last  year  there  was  not  enough  for 
the  deer ;  but  that  the  average  quantity  of  hay  made  in  the  said  inclosed  mea- 
dow land,  one  year  with  another,  bas  been  one  load  on  an  acre.  That  the 
number  of  the  King's  horses  has  not  been  limited.  That  they  have  usually  eat 
about  30  loads  in  a  year  ;  but  they  might  have  eat  it  all  if  there  had  been  enough 
of  them.  That  30  or  40  head  of  cattle  have  come  in  the  said  inclosed  mea- 
dow lands  in  November  in  every  year,  and  have  stayed  there  till  April  or  May 
following.  That  as  to  the  arable  land,  when  it  has  been  sown  with  corn,  the 
ranger  bas  found  the  corn-seed  ;  and  when  it  has  been  swon  with  rye-grass  or  clo- 
ver, the  King  has  found  the  seed.  That  it  bas  been  manured,  ploughed,  and  sown 
by  the  King's  servants  and  horses.  That  the  manure  has  come  from  the 
King's  stables,  and  has  been  carried  out  on  the  land  by  the  King's  teams  at 
the  King's  expense.  That  the  corn  has  been  reaped  by  labourers  paid  by  the 
ranger,  and  has  been  carried  by  the  King's  servants  and  teams  to  a  granary 
near  the  ranger's  lodge,  which  is  about  half  a  mile  from  the  inclosed  paddocks, 
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there  being  no  barn  on  the  said  inclosed  paddocks.  That  it  has  been 
from  thence  to  the  market,  and  there  sold  for  the  benefit#of  the  ranger.  That 
the  King  has  had  no  part.  That  the  straw  coming  from  the  said  corn  has 
been  used  for  thatching  the  hay-ricks  and  for  the  King's  cart  horses,  which 
have  usually  been  about  fourteen  or  fifteen  in  number,  but  have  been  chiefly 
littered  with  fern.  That,  when  the  arable  land  has  been  sown  with  clover  or 
rye-grass,  the  King's  and  the  ranger's  horses  have  eat  the  hay  made  thereof 
and  the  overplus,  if  any,  has  been  laid  up  for  the  like  use  in  future,  but  has 
never  been  sold.  That  in  the  month  of  November  five  or  six  brace  of  deer 
have  been  yearly  turned  into  the  paddocks,  amongst  the  corn,  to  be  fattened 
for  the  King's  birth  day.  That  they  have  eaten  the  green  corn,  and  the  corn  has 
been  likewise  hurt  by  the  keepers  riding  up  and  down  amongst  it  in  search  for 
the  deer  which  have  hid  themselves  in  it ;  notwithstanding  which,  theie  has  been 
sometimes  a  pretty  good  crop.  That  three  or  four  score  of  sheep,  belong- 
ing to  the  ranger,  have  been  turned  into  the  arable  lands  about  the  autumn  in 
every  year.  That  the  profits  arising  to  the  ranger  from  the  whole  of  the 
said  lands  are  worth  100/.  a-year  That  as  to  the  39  acres  open  to  park  pas- 
ture, the  ranger  has  not  received  m/f  profit  at  all  from  them.  That  the  har- 
bage  and  pasturage  of  the  said  part  have  yielded  no  profit  to  the  ranger,  and 
that  no  swine  have  been  fed  in  the  said  park.  But  whether,  on  the  whole 
matter,  the  said  Earl  is  not  liable  to  be  rated  to  the  relief  of  the  poor  of  the 
said  parish  of  Putney,  in  respect  of  the  said  lands  in  the  said  rate  or  asses- 
ment  in  the  said  declaration  mentioned,  or  any  part  thereof  or  not ;  or  whe- 
ther the  said  Earl  is  liable  to  be  rated,  &c  in  respect  of  the  herbage  and  pan- 
nage of  the  said  park  or  not,  the  jurors  aforesaid  are  wholly  ignorant,  and  pray 
[  472  ]    the  advice  of  the  Court  here  thereupon,  &c. 

Per  Cur.  If  is  clear  he  is  not  rateable  for  the  herbage  and  pannage,  because 
they  yielded  no  profit,  but  there  is  parcel  of  the  land  inclosed  which  he  sows, 
and  afterwards  reaps  the  corn  from  ;  and  the  profits  arising  to  the  ranger  from 
the  land  is  about  100/.  a  year  ;  therefore,  he  is  an  occupier  deriving  a  profit  in 
the  parish  where  the  land  lies,  and  it  makes  no  difference  whether  the  occupa- 
tion be  by  gift  or  for  wages. 

2.  ChapeU. 
Rex  v.  Agar.  T.  T.  181 1.  K.  B.  14  East,  256. 
A  chapel  is '  The  question  was,  whether  the  trustees  of  a  Methodist  chapel,  receiving  mo- 
rateable  ney  annually  for  the  rents  of  the  pews,  are  rateable  for  seats  in  the  building  ; 
though  the  though,  in  fact,  they  expended  the  whole  of  what  they  received  in  making  dis- 
ture  is  equal  bursements  for  repairs,  &c.  and  to  attendants  in  the  chapel,  and  in  paying  of 
to  the  re-  *   the  preachers. 

ceipte.  Per  Cur.     The  property  itself  is  rateable,  and  the  trustees  are  the  proper 

persons  to  be  rated  for  it.  It  is  a  house,  and  the  statute  of  Eliz.  says,  that  the 
occupiers  of  houses  are  rateable.  It  produces  profit ;  for  certain  sums  are  an- 
nually paid  into  the  hands  of  the  persons  rated  by  those  who  rent  the  pews. 
Then  it  is  objected,  that  part  of  the  money  so  received,  which  is  applied  to  the 
salaries  o(  the  preachers,  is  referable  to  them,  and  not  to  the  house ;  and  that 
if  there  were  no  preachers  there  would  be  no  pew  rents.  We  agree,  that  the 
money  so  received  is  partly  referable  to  the  preachers,  but  a  part  is  also  refer- 
able to  the  bouse  itself,  in  respect  to  the  superior  accommodation  afforded  by 
it  to  those  who  attend  the  preachers  ;  for  such  large  sums  would  not  be  paid  to 
hear  them  in  the  open  air.  This,  then,  is  not  like  Wood  word's  case,  5  T.  R. 
'  79,  nor  like  the  case  of  Mr.  Waldo,  post,  p.  475,  who  dedicated  his  property 
to  the  charitable  purposes  of  education  and  maintaining  poor  children  ;  for 
there  was  no  profit  made  of  the  meeting-house  in  the  one  case,  or  of  the  pro- 
perty dedicated  to  the  charity  children  in  the  other  :  but  here  a  profit  was  made 
of  the  property.  And  there  is  no  hardship  in  saying  that  the  trustees  shall  pay 
the  rate,  for  they  will  stop  in  transitu  so  much  as  they  pay  for  this  purpose  ; 
and  the  ministers  are  not  the  proper  persons  on  whom  to  impose  the  rate  on 
the  buildings  in  respect  of  their  salaries.  The  trustees  are  not  under  any  ob- 
ligation to  make  the  payments  to  the  extent  stated.     They  have  paid  the  mo- 
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ney,  in  fact,  but  they  were  under  no  obligation  to  do  so  at  all  events.  This, 
therefore,  being  property  which  in  its  nature  is  rateable,  and  profit  being  in  fact 
made  of  it,  and  that  profit  passing,  in  the  first  instance,  through  the  hands  of 
the  trustees,  we  see  no  doubt  but  that  they  are  rateable  for  it. — Order  and  rule 
confirmed. 

3.   Charities.  [  473  ] 

1.  Rex  v.  St.  Bartholomew's  Hospital.  T.  T.  1769.  K.   B.  4  Burr.  2435.  The  go- 

The  question  was,  whether  the  governors  of  St.  Bartholomew's  Hospital  are  vernorB4or 
or  are  not  rateable  to  the  poor,  in  respect  of  the  buildings  and  area  mentioned  |^!|jJal  °&T* 
in  the  note.*  notratea- 

Lord  Mansfield.     The  poor-rates  must  be  charged  upon  the  occupier s.    In  ble ; 

*  Be  it  remembered,  that  at  the  General  Quarter  Sessions  of  the  peace  of  our  Lord  the 
King,  holden  for  the  city  of  London,  at  the  Guildhall,  within  the  said  city,  on  Tuesday  the 
10th  day  of  January,  1769,  in  the  ninth  year  of  the  reign  of  our  Sovereign  Lord  George 
the  Third,  King  of  Great  Britain,  &c.  before  Samuel  Turner,  Esq.,  Mayor  of  the  city  of 
London,  James  Eyre,  Esq.,  Recorder  of  the  said  city,  Richard  Peers, Esq.,  brackley  Ken. 
net,  Esq.  Alderman  of  the  said  city,  and  others  their  fellow  justices  of  our  said  Lord  the 
Bans,  assigned  to  keep  the  peace  of  onr  said  Lord  the  King,  within  the  said  city,  and  also 
to  hear  and  determine  divers  felonies  trespasses,*  and  other  misdeeds  committed  within  the 
•aid  city,  a  certain  order  of  the  said  Court  is  made  as  follows,  that  is  to  say  :  Whereas  at 
the  general  sessions  of  the  peace  of  our  Lord  the  King,  holden  for  the  city  of  London,  at 
the  Guildhall,  within  the  said  city,  on  Monday  the  18th  day  of  May,  in  the  eighth  year  of 
the  reign  of  our  Sovereign  Lord  George  the  Third,  &c.,  the  mayor,  commonalty,  and  citi- 
zens of  the  city  of  London,  governors  of  the  house  of  the  poor,  commonly  called  St.  Bar- 
tholomew's  Hospital,  near  West  Smith  fie  Id,  London,  of  the  foundation  of  King  Henry  the 
Eighth,  did  exhibit  their  petition  and  appeal,  setting  forth  u  That  St.  Bartholomew's  Hospi- 
tal, situate  in  the  parish  of  St.  Bartholomew  the  Less,  is  of  ancient  and  royal  foundation, 
granted  and  established  by  King  Henry  the  Eighth,  for  the  relief  of  sick,  lame,  wounded  and 
diseased  poor,  wherein  some  thousands  of  poor  objects  are  annually  relieved  and  cured ; 
and  that  soon  after  the  great  fire  of  London,  houses  and  shops  were  made  in  the  said  buil- 
dings, within  the  cloisters  and  precinct  of  the  hospital,  for  the  convenience  of  the  inhabit- 
ants  of  London  (then  in  great  distress  for  houses),  who  occupying  the  same  as  tenants  to  the 
hospital,  for  their  own  benefit,  became  rateable  and  chargeable  to  the  poor  rates,  and  that 
about  the  year  1730,  some  of  the  ancient  buildings  and  wards  of  the  hospital,  and  some  of 
the  said  houses  and  shops,  having  become  ruinous,  were  pulled  down  ;  and  since  which,  by 
the  donation  of  governors  and  other  benefactors,  four  large  piles  of  buildings  have  been 
progressively  erected,  and  are  now  used  for  the  hospital ;  one  of  which  piles  or  wings 
contains  a  hall,  counting-house,  and  other  rooms,  which  are  used  for  meetings  of  the  go- 
vernors, receiving  rents,  examining  and  admission  of  patients  ;  and  the  other  three  piles  of 
buildings  are  used  for  wards  for  the  patients  and  their  nurses  only  ;  and  that  one  of  the  said 
piles  or  buildings  of  the  hospital  being  finished  about  the  year  1758,  the  churchwardens  and 
overseers  of  the  poor  and  inhabitants  of  the  parish  of  St.  Bartholomew  the  Less,  by  a  rate 
entitled  a  rate  or  assessment  on  the  inhabitants  and  occupiers  of  lands,  houses,  shops, 
sheds,  tenements,  and  warehouses,  within  the  parish  of  St.  Bartholomew  the  Less,  London, 
made  and  assessed  by  them,  the  churchwardens  and  overseers  of  the  poor,  and  inhabitants, 
of  the  said  parish,  whose  names  are  thereunto  subscribed,  pursuant  to  the  several  acts  of 
parliament  made  in  that  behalf,  for  three  months,  for  or  towards  the  relief  of  the  poor  of 
the  said  parish,  as  their  necessity  shall  require,  have  assessed  and  rated  the  petitioners  for 
auch  wards  of  the  said  hospital,  at  and  after  the  rate  of  201.  a-year,  for  and  towards  the 
relief  of  the  poor  of  the  said  parish,  as  followeth,  that  is  to  say  the  mayor,  commonalty,  and 
citizens  of  the  city  of  London,  governors  of  the  house  of  the  poor,  commonly  called  St. 
Bartholomew's  Hospital,  near  West  Smithficld,  London,  of  the  foundation  of  King  Henry 
the  Eighth,  for  lands  on  which  stood  tenements  and  houses  by  them  pulled  down  and  de- 
molished, the  tenants  whereof  were  used  to  be  charged  in  the  poor-rates  5/.  quarterly,  and 
that  the  parish  have  continued  such  rate  upon  such  ward?  for  the  poor,  ever  since,  to  the 

detriment  and  loss  of  the  charity ;  and  that  about  the  year an  claboratory  also  hath 

been  erected  for  the  service  of  the  hospital  only,  upon  ground  within  the  liberty  and  precinct 
thereof,  which  the  said  churchwardens,  overseers,  and  inhabitants,  have  assessed  after  the 
rae  of  2L  18*.  Bd.  a-year,  as  followeth,  that  is  to  say,  the  mayor,  and  commonalty,  and 
citizens  of  the  city  of  London,  governors  of  the  house  of  the  poor,  commonly  called  St 
Bartholomew's  Hospital,  near  West  Smithfield,  London,  of  the  foundation  of  King  Henry 
the  Eighth,  for  their  elaboratosy,  where  several  houses  stood,  which  were  used  to  be  char- 
ged  in  the  poor-rates  12*,  quarterly  ;  which  rate  hath  been  continued,  and  now  continues 
to  be  rated  to  the  detriment  and  loss  of  the  charity  ;  and  that  all  the  said  four  piles  of  build- 
ings being  finished  in  1766,  the  governors  pulled  dowii  nineteen  old  houses  and  shops  (part 
of  the  said  ancient  buildings),  to  make  an  area  to  the  hospital,  for  the  benefit  of  the  patients, 
which  is  a  void  unoccupied  space  of  ground  of  about  sixty-six  yards  by  sixty,  for  which  the 
said  parish  officers  have  assessed  and  rated  the  said  governors  after  the  rate  of  412.  5s. 
a-year,  as  followeth,  that  is  to  say,  the  mayor,  commonalty,  and  citizens  of  the  city  o£  Lon, 
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[  474  ]  the  case  of  St.  Luke's  Hospital,  and  in  the, case  of  Chelsea  Hospital,  the  offi- 
cers were  rateable,  as  occupiers.  The  corporation  are  not,  defacto,  the  occu- 
piers. The  poor  are  occupiers,  but  they  are  not  rateable.  The  general  rule 
of  law  must  be  followed  ;  that  rule  is,  that  you  find  an  occupier  to  be  rated. 

don,  governors  of  the  house  of  the  poor,  commonly  called  St.  Bartholomew's  Hospital,  near 
West  Smithfield,  London,  of  the  foundation  of  King  Henry  the  Eighth,  for  lands  on  which 
stood  tenements  and  houses  (within  the  quadrangle  of  the  said  hospital,  besides  such  as  were 
before  by  them  pulled  down  and  demolished),  the  tenements  whereof  were  used  to  be 
charged  in  the  poor-rates  10/.  6#.  Zd.  quarterly,  and  which  said  sums  of  202.,  2L  8*n  41/.  &fc, 
making  in  all  63/.  13*.  a-year  (over  and  above  what  is  charged  upon  their  respective  officers, 
residing  in  the  said  hospital),  was  for  the  year  1767,  and  now  continues  to  he  assessed  and 
rated  on  the  said  governors  in  respect  of  the  premises ;  and  that  the  petitioners  were  advi- 
sed, and  humbly  insisted  that  the  petitioners'  servants  or  poor  patients,  inhabitants  or  occu- 
piers of  the  said  premises,  are  not  liable,  nor  ought  to  be  charged  any  thing  to  the  poor-rate* 
in  respect  of  the  said  hospital,  elaboratory,  or  void  space  of  ground ;  and,  therefore,  the 
petitioners  humbly  appealed  from  such  rate  and  assessment  in  regard  to  the  above-mentioned 
sums  of  money."  And  whereas  the  final  hearing  and  determination  of  the  matter  of  the 
said  appeal  stands  duly  adjourned  unto  the  present  session,  by  divers  orders ;  now  upon 
hearing  what  is  alleged,  as  well  on  behalf  of  the  said  mayor,  and  commonalty,  and  citizens, 
governors  as  aforesaid,  as  on  behalf  of  the  churchwardens  and  overseers  of  the  poor  of 
the  said  parish  of  Sl  Bartholomew  the  Less,  touching  the  premises,  and  upon  full  examina- 
tion of  the  matter  of  the  said  petition  and  appeal ;  it  doth  appear  in  evidence  to  this  Court, 
ana  is  admitted  by  all  parties,  that  Henry  the  Eighth,  late  King  of  England,  by  charter, 
bearing  date  the  1 3th  day  of  January,  in  the  thirty-eighth  year  of  his  reign,  did,  amongst 
other  things,  grant  to  the  mayor  and  commons,  and  citizens  of  the  city  of  London,  all  the 
late  hospital  of  St.  Bartholomew  in  West  Smithfield,  next  London,  and  all  other  things 
whatsoever  to  the  said  hospital  appertaining  or  belonging ;  and  also  all  the  scite,  compass, 
circuit  and  precinct,  and  the  close  of  the  said  late  hospital ;  and  by  his  said  charter  did 
grant  to  the  said  mayor  and  commons,  and  citizens,  lands,  houses,  gardens,  rents,  reversions, 
and  hereditaments,  amounting  to  a  considerable  value,  to  hold  and  enjoy  the  same  fer  ever, 
to  their  own  proper  use  and  behoof ;  and  thereby  directed,  that  the  said  late  hospital  of  St. 
Bartholomew  should  thereafter  be  a  place  and  house  for  the  poor,  there  to  be  placed,  and 
should  be  called  the  House  of  the  poor  in  West  Smithfield,  next  London,  of  the  foundation 
of  King  Henry  the  Eighth.  It  appears  that  ever  since  the  said  grant,  the  said  hospital  has 
been  made  use  of  for  the  relief  of  sick,  wounded,  and  diseased  poor,  where  thousands  are  an. 
nually  relieved  and  cured ;  and  that  soon  after  the  great  fire  of  London,  houses  and  shops  were 
made  in  the  buildings,  within  the  cloisters  and  precinct  of  the  hospital,  for  the  convenience 
of  the  inhabitants  of  London  (then  in  great  distress  for  houses,)  who,  occupying  the  same 
for  their  own  benefit,  became  rateable  and  chargeable  to  the  poor-rates.  That  about  the 
year  1730,  some  of  the  ancient  buildings  and  wards  of  the  hospital,  and  some  of  the  said 
houses  and  shops,  having  become  ruinous,  were  polled  down  ;  and  by  the  donations  of  the 
governors  and  other  benefactors,  four  large  piles  of  buildings  have  been  progressively  erect, 
ed,  and  are  now  used  for  the  hospital ;  one  of  which  piles  or  wings  contains  a  hath,  a  coropt- 
ing-house,  and  other  rooms  which  are  used  for  meetings  for  the  governors,  receiving  rents, 
and  examining  and  admission  of  patients,  a  house  for  the  clerk,  and  apartments  for  the 
steward  ;  and  the  other  three  piles  of  buildings  are  used  for  the  wards  for  the  patients  and 
their  nurses  only ;  and  that  an  elaboratory  also  has  been  erected  for  the  service  of  the  hos- 
pital only,  upon  ground  within  the  liberty  and  precinct  thereof.  That  one  of  the  said  piles 
or  buildings  of  the  hospital  being  finished  about  the  year  1758,  the  churchwardens  and 
overseers  of  the  parish  of  St.  Bartholomew  the  Less  assessed  and  rated  the  said  governors, 
for  such  wards  for  the  poor,  the  sum  of  20/.,  for  and  towards  the  relief  of  the  poor  of  the  said  par. 
ish,  as  and  for  lands,  on  which  stood  tenements  and  houses,  by  them  pulled  down  and  demolish- 
ed the  tenants  whereof  were  used  to  be  charged  in  the  poor-rates  at  6s.  Ad.  weekly,  and 
have  continued  that  rate  ever  since.  And  that  the  said  parish  officers  have  assessed  and 
rated  the  governors  to  the  said  parish  poor-rates  2/.  8s.  per  annum,  for  and  in  respect  of 
such  elaboratory';  where  houses  stood  which  were  used  to  be  charged  to  the  poor-rates,  by 
quarterly  assessments.  That  all  the  said  four  piles  of  buildings  being  finished  in  1766,  the 
governors  pulled  down  nineteen  old  houses  and  shops,  (part  of  the  said  ancient  buildings) 
to  make  an  area  to  the  hospital,  for  the  benefit  of  the  patients,  which  is  a  wide  space  of 
ground,  of  about  sixty-six  yards  by  sixty,  for  which  the  said  parish  officers  have  assessei 
and  rated  the  said  governors  at  41/.  5*.  per  annum  ;  which  is  10/.  6s.  3d.  per  quarter  ;  and 
which  said  sum  of  2/.  8*.,  20/.  and  40/.  5s.,  making  in  all  63/.  13s.,  are  over  and  above  what 
is  charged  upon  their  respective  officers  residing  in  this  hospital,  and  were  for  the  year 
1767,  and  now  continue  to  be  assessed  and  rated  on  the  said  governors,  in  respect  of  the 
premises. 

And  it  further  appears  to  this  Court  in  evidence,  and  is  admitted  by  all  parties,  that  seve- 
ral persons  who  have  gained  settlements  in  the  houses  so  pulled  down  have  been  and  are 
now  relieved  by  the  said  parish  of  St.  Bartholomew  the  Less. 

Wherefore  this  Court  doth  allow  the  said  appeal,  and  doth  quash  the  said  rate,  so  far  as 
respects  the  several  assessments  above  mentioned  ;  and  the  same  is  hereby  quashed  by 
the  Cowl. 
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The  poor  people  cannot  be  rated  at  all.     The  servants  cannot  be  rated  as  oc-    [  476  ] 
cupiers,  nor  can  the  corporation  be  charged  as  occupiers.    The  consequence 
is,  that  the  rule  must  be  discharged. — Order  of  sessions  affirmed. 

2.  Rm  v.  Waldo.  T.  T.  1782,  Cald.  358. 

W.  provided  a  house,  previously  rated  in  the  parish  of  M.,  and  placed  ten 
poor  girls  in  it,  some  being  taken  from  the  parish  of  ^L,  and  some  from  other  Nor  is  the 
parishes,  who  were  educated,  maintained,  and  brought  up  in  this  charity.     He  founder  of  a 
provided  and  paid  a  woman  as  his  servant,  to  superintend  and  instruct  them  m  u  ^^'f  ha 
reading  and  working,  and  qualify  them  for  service.     This  woman  and  the  chil-  maE:eg  no 
dren  were  the  only  persons  resident  in  the  house,  which  was  solely  a ppropria- profit; 
ted  for  this  purpose,  all  vacancies  being  supplied  from  time  to  time  at  W.'s 
discretion. 

The  Court  held  W.  was  not  an  occupier  rateable  for  this  house,  for  he  made 
no  profit  of  the  building. 

3,  Rex  v.  Catt.  T.  T.  1795.   K.  B.  6  T.  R.  332. 

The  master  of  a  free  school  was  appointed  by  the  minister  and  inhabitants 
of  the  parish,  under  a  deed  of  indenture,  whereby  a  house  and  garden  were  Unless  he  is 
assigned  for  the  habitation  of  the  master,  and  for  the  use  of  him  and  his  family  an  occupier, 
freely  without  payment  of  any  rent,  income,  gift,  sum  of  money,  or  other  al-  w^° *8  ?£r 
lowance  whatsoever,  for  or  out  of  the  same  ;  which,  together  with  certain  land  the  _ 
and   annuities,  were  given  for  the  teaching  ten   boys,  sons    of  the   meaner 
sort  of  the  inhabitants  of  the  parish.     It  was  held  that  the  master,  being  found 
the  occupier  of  the  house  and  gardens,  was  rateable  for  them  ;  for  there  is  no 
exception  given  for  charitable  purposes  in  this  act,  tespecting  the  relief  of  the 
poor.  _  Lands  appropriated  for  the  establishment  of  the  religion  of  the  country 
are,  in  one  sense  of* the  word,  lands  given  for  charitable  purposes  ;  but  parson-    [  476  ] 
age  houses,  glebe  lands,  &c.  are  rateable  in  the  lands  of  the  occupiers. 
4.  Rex  v.  Mtjtoday.  T.  T.  1801.  K.  B.  1  East,  584. 

The  question  was,  whether  the  objects  of  a  charitable  foundation,  in  the  ac- 
tual occupation  of  the  almshouse  and  lands  for  their  own  benefit,  in  the  manner  Q*  derives 
prescribed  by  the  rules  of  the  institution,  and  liable  to  be  dismissed  for  any  *  Profiu* 
breach  of  such  rules,  are  rateable  in  respect  of  such  occupation. 

Grose,  6\  J.  It  is  not  the  question  whether  it  were  wise  or  meritorious  to 
rate  these  poor  objects  ;  but  the  overseers  have  a  right  to  insist  that  they  come 
within  the  description  of  persons  liable  to  be  rated  by  the  statute  43  Eliz.  ; 
that  is,  that  they  are  beneficially  occupiers  of  lands  and  bouses,  and  if  they  do  so, 
we  cannot  say  that  they  are  not  rateable.  But  it  is  asked,  where  is  the  case 
which  says  that  persons  who  are  the  objects  of  a  charity  are  rateable  ?  I  could 
put  many  cases  where  they  ought  to  be  rated.  For  instance,  suppose  a  person  gave 
1,0002.  a-year  amongst  five  persons,  who  were  to  be  selected  as  being  objects  of 
charity  ;  should  they  not  be  rated  on  that  account  ?  I  remember  when  the  case 
of  the  Bursar  of  Catherine  Hall ;  see  Rex  v.  Gardner,  Cowp.  79,  was  decided. 
He  was  contended  not  to  be  rateable,  but  it  was  determined  otherwise  ;  yet  he 
was  an  object  of  charity  in  one  sense,  being  appointed  to  a  situation  in  a  cha- 
ritable foundation,  and  I  cannot  distinguish  upon  a  question  of  law  between 
one  sort  of  charitable  foundation  and  another.  As  to  the  quantum  of  the  rate, 
it  is  a  matter  for  the  sessions  it©  determine. 

*  The  distinction,  therefore,  as  to  where  charities  are  rateable,  and  where  they  are  not  so, 
seems  to  depend  upon  this,  whether  there  is  any  body  who  can  be  rated  as  beneficial  occu- 
pier. The  trustees  are  not  rateable  when  they  intermeddle  with  the  property  merely  as  no- 
minal trustees,  because  their  occupation  is  not  beneficial  to  themselves  or  to  others,  who 
would  be  deemed  occupiers  if  they  were  nor.  Neither  are  the  poor  where  they  are  mere 
inmates,  without  power  or  control  over  the  premises  which  they  inhabit,  as  in  the  case  of  St. 
Luke's  and  Bartholomew's  Hospital,  Mr.  Waldo's  alms-houses,  for  they  are  not  occupiers. 
But  where  the  objects  of  a  charity  are  occupiers,  as  in  Lord  Rich's  charity ;  or  where  an- 
other  is  a  beneficial  occupier  for  their  benefit,  as  in  those  of  hospital  lands ;  or  the  trustees 
of  a  meeting-house,  of  which  the  surplus  profit  goes  to  the  preachers ;  the  occupier  is  rate. 
able,  without  considering  the  charitable  purpose  to  which  the  profits  are  dedicated,  even 
thongh  the  rate  must  ultimately  come  from  thence. 
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5.  Axon  M.  T.  1702.  K.  B.  2  Salk.  526. 
Hence,  the       Per  HoUf  C.  J.     Hospital  lands  are  chargeable  to  the  poor  as  well,  as  oth- 
?ccu^r  °*  «rs  ;  for  no  man,  by  appropriating  bis  lands  to  an  hospital,  can  discharge  or 
land*  it       exempt  them  from  taxes  to  which  they  were  subject  before*  and  throw  a  greater 
rateable,      burden  upon  their  neighbors. 
See  2  Burr.  1064. 
[  477  ]  4.  Crown  property* 

1.  Holford  v.  Copeland.  £.  T,   1802.  C.  P.  3  B.  &  P.  139. 
Tlie  king         p^  Lord  Alvaniey,  C.  J.     In  the  present  case,  the  owner  is  the  King,  and 
not  being     jf  ^  were  necessary  to  show  that  the  King  is  not  rateable  in  a  case  where  be 
the  statute  *9  not  expressly  named,  I  might  refer  to  a  clause  in  the  paving  act,  see  2  Geo. 
of  Eliza.      3.  c.  22.  s.  17.  which  exempts  buildings  belonging  to  bis  Majesty  from  the 
beth,  pro-   jurisdiction  of  the  commissioners.     But  it  has  been  argued,  that  although 
party  in  his  lnj8  Inay  nave  \)een  erected  as  a  public  building  and  vested  in  the  King,  yet 
^exempt"*  that  there  are  many  cases  in  which  property  belonging  to  the  King  when  oc- 
cupied by  a  subject  has  been  held  rateable  ;  and  I  readily  admit,  that  if  it  could 
have  been  shown  that  the  premises  in  question  had  been  perverted  to  any  pri- 
vate use,  or  that  any  beneficial  occupation  or  enjoyment  had  been  derived 
from  them,  they  would  have  fallen  within  the  cases  which  have  been  decided 
upon  the  poor  rates  in  this  respect,  and  would  have  been  rateable.     The  words 
of  the  statute  of  Eliz.  are.  "  inhabitant  and  occupier."     The  cases  therefore 
upon  the  poor  rates  are  authorities  to  show  that  persons  who  are  only  em- 
ployed in  the  business  of  their  public  stations  are  not  within  the  meaning  of 
she  legislature  "inhabitants  and  occupiers." 

2.  Rex  v.  Tkrrot.  E.  T.  1803.  K.  B.  3  East,  614. 
Bat  that  Per  Lord  Ellenborwgh,  C.  J.     The  principle  to  be  collected  from  all  the 

does  not  ap- cases  on  the  subject  is,  that  if  the  party  rated  have  the  use  of  the  buildings  or 
ply  to  pro-  other  objects  of  the  rate  as  a  mere  servant  of  the  crown,  or  of  any  public  body, 
occ*  *cd  b  or  in  ttn v  olner  respect,  for  the  mere  exercise  of  public  duty  therein,  and 
others  f  have  no  beneficial  occupation  of,  or  emolument  resulting  from  it,  in  any  per- 
sonal or  private  respect,  then  he  is  not  rateable. 
[  478  ]  3.  Bute  v.  Grindall.  T.  T.    1786.  K.  B.  1  T.  R.  338. 

From  The  ranger  of  Richmond  Park  is,  by  virtue  of  his    office,  entitled  to  cer- 

which  profit  tain  profits  arising  out  of  land  inclosed  in  the  park,  the  meadows  of  which 
is  derived.  are  mowe(j  at  the  King's  expense,  for  the  use  of  the  deer,  and  the  overplus 
applied  for  the  use  of  the  King's  and  ranger's  horses ;  the  arable  lands  are 
manured,  ploughed,  and  sown,  by  the  King's  servants,  and  with  his  horses, 
but  the  seed  is  found,  and  the  corn  reaped  by  and  for  the  ranger's  use.  It 
was  found  also  by  the  verdict,  that  the  profits  arising  to  the  ranger,  for  the 

*  Thus  the  royal  palaces  are  not  liable,  and  never  have  been  rated ;  Rex  v.  Matthews, 
Cald.  1.  It  seems  taken  for  granted  in  the  case,  that  this  is  a  kind  of  prescriptive  exemp- 
tion of' lands  which  have  been  vested  in  the  crown  ever  since  passing  the  act,  and  have  ne- 
ver paid  the  ttfx  ;  and  that  it  does  not  properly  arise  from  the  King's  prerogative.  For  the 
case  sent  from  the  sessions  for  the  Court's  opinion  stated,  as  facts  proved  before  them,  thai 
his  Majesty  is  rated  to  the  poor-rates  for  the  mews  in  the  parish  of  New  Windsor,  and  that 
the  same  is  paid  by  the  master  of  the  horse  to  his  Majesty ;  and  that  his  Majesty  is  rated  for 
the  mews  in  the  parish  of  St.  Martin,  in  the  city  of  Westminster ;  and  Lord  Mansfield  seem, 
ed  to  sanction  the  propriety  of  rating  the  crown  in  these,  by  observing  that,  as  to  the  mews 
in  St.  Martin's  parish,  that  part  of  it  only  is  rated  which  was  taken  in  of  late  years,  and  which 
was  before  that  time  ground  belonging  to  some  adjacent  parish.  This  opinion  proceeds  partly 
upon  the  assumption,  that  the  mews  are  extra-parochial ;  but  if  that  were  so,  they  could  not 
be  rated  to  an  adjoining  parish,  unless  in  aid,  whether  they  belonged  to  the  crown  or  to  a 
private  individual ;  and  it  seems  difficult  to  maintain  that  they  are  exempt  upon  the  grounds 
of  prescription,  for  it  has  been  often  held  that  no  custom,  prescription,  or  usage,  can  have 
any  power  in  restraining  the  operation  of  a  statute  which  is  so  modern  as  43  Eli*. ;  Cald. 
314. 

f  Therefore  it  has  been  decided,  that  when  the  site  of  a  palace  is  demised  to  a  subject  for 
a  certain  permanent  interest,  the  grantees  who  occupy  are  rateable ;  Duke  of  Portland's 
case,  1  Const.  131.  PI.  166.  Also  those  who  beneficially  occupy  part  of  the  royal  parks,  and 
(perhaps  for  the  same  reason)  of  the  palaces,  to  their  own  use,  are  liable  to  assessment,  al- 
though the  premises  are  to  be  considered  in  all  other  respects  as  in  the  hands  of  the  crown. 
So  the  crown  lessee  of  certain  duties,  payable  out  of  lead-mines,  is  rateable. 
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whole  of  the  said  lands,  were  worth  1002.  a  year,  and  he  was  held  rateable 
for  the  same,  as  the  piofiu  of  lands  appertaining  to  his  office  of  ranger ;  but 
the  Court  doubted  at  first  whether  this  occupation  was  sufficiently  stated. 

4.  Rax  v.  Hvrms.  M.  T.   1789.  K.  B.  3  T.  R.  497.  Hence,  the 
Per  Lord  -Kenyan  C.  J.     It  is  not,  however,  a  general  position,  that  a  JJ^fn0* 

servant  of  the  ciown  occupying  a  house  in  respect  of  his  office  is  not  ratea-  Mj  auditors 
ble  for  it ;  for  I  was  always  rated  for  the  house  which  I  had  as  Master  of  the  and  tellers 
Rolls  ;  and  so  are  the  auditors  and  tellers  of  the  Exchequer.  of  the 

Exchequer,  are  rateable  for  houses  which  they  occupy  in  respect  ojf  their  offices  as  servants 
of  the  crown. 

5.  Rex  v,  Terrott.  E.  T.  1803.  K.  B.  3  East,  506. 

The  commanding  officer  in  barracks  bad  district^ apartments  allotted  to  him,  In  fact, 
one  in  particular  for  transacting  the  business  of  the  regiment,  and  the  other  wherever 
fitted  up  for  the  accommodation  of  himself  and  his  family,  who  resided  there  an.°^cuPler 
with  Jiiurt,  containing,  amongst  others,  a  kitchen,  wash-house,  and  coach-house,  private  be- 
together  with  a  stable  yard  and  garden.     Held  that  he  was  rateable  for  the  nefit,  he 
poor,  having  a  beneficial  enjoyment  of  them  beyond  his  necessary  accommo-  may  he  ra. 
dation  as  an  officer,  for  the  purpose  of  public  service.  te(*»  wh«th- 

Per  Lord  EUenborougk,  C.  J.     The  immediate  occupant  has,  in  fact,  no-*^6^^^ 
thing  to  camplain  of;  for  I  believe  it  never  has  occurred  that  the  quantum  of itary  officer 
the  mere  rate  upon  an  occupier  of  this  kind  has  exceeded  in  amount  the  bene-  of  the 
fit  and  advantage  derived  to  him  from  his  occupation.     Whether  the  com-crown» 
ma  riding,  officer  could  withdraw  himself  from  that  rate,  by  contracting  his  oc- 
cupation in  some  proportionable  degree,  within  the  same  narrow  limits  of 
merely  necessary  enjoyment  with  the  soldiers  in  his  barracks,  will  be  a  ques- 
tion to  be  decided  when  it  shall  occur.     It  is  enough  for  us  to  say  at  present, 
that  upon  the  principles  laid  down  and  acted  upon  in  the  case  already  referred 
to,  the  commanding  officer  in  question  has  such  a  beneficial  occupation  of 
these  apartments,  and  other  conveniences,  as  to  render  him  rateable  for  the 
same,  and  that  this  rate  of  course  should  stand,  and  the  rule  for  amending  the 
same  be  discharged. 

6.  Rex  v.  Hurdis.  M.  T.   1789.  K.  B.  3  T.  R.  497. 

The  master-gunner  of  the  fort  or  battery  of  Seaford,  who  is  a  warrant  offi-  Though  re- 
cer,  appointed  and  removable  at  pleasure  by  the  master  general  of  the  ord-  movable  at 
nance,  though  his  office  is  usually  considered  as  a  provision  for  life,  was  rated  pleasure ; 
as  the  occupier  of  the  battery-house.     The  sessions  found  in  this  case  that,  be-    L  479  J 
ing  so  employed  in  the  fort,  he  occupied  the  whole  of  the  house  except  one 
room,  which  is  allotted  to  the  under-governor,  by  direction  from  the  ordnance, 
and  that  the  furniture  of  the  house  belonged  to  the  master-gunner. 

The  Court  held,  that  upon  this  statement  he  was  properly  rated ;  for  the 
statute  subjects  every  occupier  of  lands,  houses,  &c.  to  be  rated  ;  and  further, 
that  the  sessions  having  expressly  stated  that  he  is  the  occupier,  they  have  by 
that  finding  concluded  the  question  of  his  rateability. 

7.     Rex  v.  Bkll.  E.  T.   1797.  K.  B.  7  T.  R.  598. 

The  dean  and  chapter  of  Durham  granted  leases  for  tweuty-one  years  of  ^n^  though 
land,  reserving  a  right  to  them  and  their  successors,  of  laying,  making,  and  his  title  be 
granting  waggon  ways,  paying  reasonable  damage.     The  dean  and  chapter  defective.* 
granted  a  waggon  way  over  lands  thus  demised,  the  grantee  of  which  inclosed 
and  occupied  the  soil  of  the  line  of  way,  erecting  houses,  and  putting  up  gates 
thereon,  thereby  excluding  the  lessees  and  their  under-tenants. 

The  Court  were  of  opinion  that  the  grantee  of  this  waggon  way  was  ratea- 
ble for  the  land,  "  as  a  piece  or  parcel  of  ground  called  a  waggon  way"  so 
long  as  he  occupied  it ;  for  the  question  is,,  whether  the  defendants  are  not 
possessed  of  property  that  is  rateable  to  the  poor  ?  And, though  nothing  more 
passed  than  a  way  leave  by  the  grant  from  the  dean  and  chapter,  for  they  could 

*  So  where  lands  or  other  hereditaments  are  beneficially  occupied,  the  quantity  of  the  oc 
copier's  interest,  or  the  validity  of  his  title  in  the  possession,  are  immaterial ;  1  T.  R.  338 ; 
Dougl.  363.  He  is  rateable  during  his  occupation,  although  he  holds  at  will,  3  Term  Rep. 
497 ;  3  East,  513 ;  5  East,  455 ;  or  may  be  turned  out  for  misconduct. 
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grant  no  more,  not  having  reserved  by  the  original  leaae  a  right  to  grant  the 
land,  yet  as  the  person  rated  occupied  the  land,  it  is  sufficient,  for  the  Court 
are  not  to  inquire  into  the  title  of  occupiers ;  if  a  disseisor  obtain  possooflion 
of  land,  he  is  rateable  as  the  occupier  of  it 

6.  Lessee  of  exhausted  coal  mines. 
Rex  v.  Bxdwith.  £.  T.  1806.  K.  B.  8  East,  387. 
The  leasee  The  lessee  of  a  coal  mine  was  rated  for  a  colliery,  as  of  the  annual  value  of 
ed  eoalUBU  *^-  under  the  following  circumstances.  He  had  taken  a  lease  for  a  number 
mines  is  not  °*  ye****  at  a  clear  yearly  rent  of  200/.,  which  he  covenanted  to  pay,  whatever 
rateable,  the  state  of  the  mine  might  be  ;  but  the  mine  became  exhausted  and  ceased  to 
though  still  be  worked  before  the  rate  in  question  was  made.  The  Court  held  that  the 
bound  to       property  was  not  rateable. 

pay  rest  Lord  Ettenborough,  C.  J.,  observed,  that  in  Rex  v.   Parrot,  6  T.  R.  593. 

the  subject  matter  itself  was  profitable,  and  produced  value  to  the  owners, 
though  the  immediate  occupiers  derived  no  profit  from  it ;  all  the  net  profits  of 
the  mine  being  absorbed  by  the  sixth  part  of  the  gross  value,  which  they  bad 
covenanted  to  pay  to  the  owners.  But  here,  as  the  mine  is  exhausted,  the  sub- 
ject matter  of  profit  is  gone,  although  the  rent,  which  was  no  doubt  calculated 
upon  the  probable  average  produce  during  the  whole  term,  be  payable. 
t  480  ]  6.     Meeting-houses. 

1.  Rex  v.  Southward  H.  T.  1726.  K.  B.  2  Stra.  743. 

▲  meeting.  One  R.  was  charged  to  the  poor-rates  in  respect  of  his  being  an  occupier  of 
JJ"t/* not  *  meeting-house  where  he  preached.  And  on  appeal  to  the  sessions  they  dis- 
unless  the  charged  him  ;  and  the  order  being  brought  up  by  certiorari,  it  was  confirmed— 
pews  be  let  1.  Because,  as  a  preacher,  he  is  no  more  chargeable  as  an  occupier  than  any 
out  at  a  pro- of  his  audience  :  it  is  not  stated  that  he  let  out  pews,  so  as  to  make  him  a 
£**  person  that  occupies  and  reaps  a  profit  from  it. — 2.  If  he  was  liable,  yet  it 

must  be  expressly  alleged,  and  the  charging  him  in  respect  of  his  being  an 

occupier  is  too  uncertain. 

2.  Rbx  v.  Woodwabd.  M.  T.  1792.  K.  B.  5  T.  R.  79. 

k°rJ^  ^""t.      f^oe  <luest^OD  was,  whether  the  trustees  of  a  Quakers'  meeting-house,  of 

tng.hoas*e  ^  which  no  profit  is  made  by  the  pews,  &c.  are  rateable  to  the  poor. 

not  ratea.         The  Court,  without  hearing  any  argument,  said,  that  it  was  impossible  to 

fcle.  support  this  rate  on  the  trustees,  who  had  no  interest  in  the  premises ;  and 

Jjiat  though  the  meeting-house  might  hereafter  be  applied  to  any  other  purpose, 

there  was  no  occupier  of  it  at  present,  nor  any  profit  made  of  it. — Order  of 

sessions  quashed. 

7.     Pews. 
Nolsen  v.  Hyde.  Cald.  310. 
But  profits       The  counsel  laid,  in  this  case,  much  stress  upon  the  building  not  being  a 
derived       chapel  or  consecrated  place,  but  a  mere  private  house  let  out  for  the  purposes 
rate*9   °^  re^^ous  worship,  which  the  owner  might  apply,  at  bis  pleasure,  to  any 
^]e<  other  use,  inasmuch  as  the  restriction  by  covenant  could  not  vary  the  nature  of 

the  property. 

Butter,  J.,  however,  intimated  a  strong  opinion,  that  a  member  of  the  esta- 
blished church,  parson,  or  vicar,  who  has  the  profits  of  the  pews  of  his  church 
given  him  by  the  parish  in  increase  of  his  benefice,  is  rateable  for  such  pro- 
fits. 

The  occu.  8-  P*W*  property. 

pation  must  1.  Holfobd  v.  Copeland.  E.  T.  1S02.  C.  P.  3  B.  &  P.  129.     SembU  contra, 

be  for  pri-  Rex.  v.  Huedis,  ante,  p.  478. 

vatepurpo8-     The  qae3ti3n  wa9,  whether  the  masters  in  Chancery  are  rateable  as  occupi- 

pubHc  *D°     ers  °f  tn^r  respective  apartments  in  Southampton  Buildings  under  the  1 1  Geo. 

therefore,     3.  c.  22. 

the  office        Lord  Alvanley  C.  J.     The  single  question  in  this  case  is,  whether  this  rate 

need  by  the  nas  [ieen  <july  imposed  according  to  the  provisions  of  11  Geo.  3.  c  22? 

Cftanc'rv  is^06  ma*erial  words  on  which  this  question  arises  are  these,  that  the  comrais* 

not  ratea-     sioners  shall  make  one  or  more  rate  or  rates  assessment  or  assessments,  upon 

ble.  all  and  every  person  and  persons  who  do  or  shall  inhabit,  hold,  use,  occupy, 
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or  enjoy  any  land,  ground,  house,  shop,  wharf,  warehouse,  coach-   [  481  ] 
house,  stable,  cellar,  vault,  building,  tenement  or   hereditament  whatsoever, 
which  assessment  is  to  be  made  by  a  pound  rate.     This,  therefore,  is  a  gener- 
al assessment  upon  all  persons  who  shall  inhabit,  hold,  use,  occupy,  possess,  or 
enjoy  any  land  or  ground  of  any  description  whatsoever ;  and  if  this  clause 
had  stood  alone,  the  case  clearly  would  have  depended  upon  the  same  sort 
of  question  which  has  arisen  on  the  poor-rates,  whether  the  Masters  in  Chan- 
cery were  to  be  considered  as  inhabitants  or  occupiers.     But,  as  it  was  in- 
tended that  all  property,  however  occupied,  should  be  rated  for  the  paving, 
the  legislature  has  provided  what  certain  buildings  should  be  rated  ;   reciting 
that,  forasmuch  as  it  is  reasonable  that  all  public  buildings,  dead  walls,  and 
void  spaces  of  ground,  should  be  rated  and  assessed  for  the  purpose  of  the 
act,  it  enacts,  "that  the  commissioners  may  rate  and  assess  all  parish  churches, 
church-yards,  chapels,  meeting-houses,  schools,  inns  of  court  and  chancery,  halls, 
societies,  markets,  warehouses,  wharfs,  void  spaces  of  ground,  and  all  other 
•paces  of  ground  whatsoever  at  a  rate  not  exceeding  6d.  in  any  one  year  for 
any  square  yard  of  pavement ;"  which  rate  is  directed  to  be  paid  in  respect  of 
churches  and  chapels,  and  church-yards,  by  the  church  or  chapel  wardens, 
and  upon  the  other  property  by  .the  owners  and  proprietors  thereof.     The  ques- 
tion, therefore  will  be,  whether,  according  to  the  true  construction  of  the  act, 
these  apartments,  for  which  the  masters  have  been  rated,  are  to  be  deemed 
public  buildings.     These  apartments  are  situated  in  a  building,  which   was 
erected  by  virtue  of  an  act  of  parliament  passed  in  the  32nd  year  of  the  King, 
which  directed  that  a  sum  of  money  belonging  to  the  suitors  of  the  Court  of 
Chancery  should  be  laid  out  in  government  securities,  and  the  interest  of 
the  money  applied  under  the  order  of  the  Lord  Chancellor  towards  building 
and  completing  proper  and  convenient  offices  for  the  Masters  in  Chancery 
and  their  clerks,  and  the  secretaries  of  bankrupts  and  lunatics,  and  their  clerks, 
and  safe  and  secure  repositories  for  the .  deeds,  books,  papers,  and  writings, 
belonging  to  the  suitors  of  the  Court,  and  delivered  to  the  Masters  in  Chan- 
cery, and  the  records,  proceedings,  &c.  delivered  to  theNsecrelaries  of  bank- 
rupts and  lunatics,  together  with  a  public  office  for  the  suitors  of  the  Court  •!" 
Chancery,  in  the  stead  of  the  then  public  office  for  the  reception  of  the  said 
Masters  and  secretaries,  and  the  transaction  of  their  respective  business  there- 
in ;  and  the  act  further  provides,  that  the  ground  and  buildings  therein  shall 
be  vested  in  his  Majesty,  his  heirs  and  successors,  for  the  purposes  of  the  act* 
The  plaintiff  has  erected  a  building  in  which  the  Masters  are  ordered  to  trans- 
act their  business  ;  they  have  no  option.     Can  this  subject  them  to  be  taxed 
for  such  a  building  as  if  it  were  occupied  by  them  for  private  purposes  ;  and 
according  to  the  value  of  a  building  so  occupied  ?     It  is  said  that  the  Masters 
are  at  liberty  to  occupy  their  respective  apartments  in  any  manner  which  may 
suit  their  own  convenience.     But  the  Lord  Chancellor  has  never  given  them 
authority  so  to  do,  nor  do  I  think  he  would  permit  it  to  be  done  ;  and  it  is 
sufficient,  in  this  case,  to  say,  that  the  apartments  have  never  been  so  occupi- 
ed.     If  these  apartments  be   rateable,   the  judges*  rooms  behind  Westmin- 
ster Hall,  or  any  apartments  which  are  solely  for  public  business,  may  be  ra- 
ted.    If,  indeed,  public  apartments  be  occupied  for  domestic  purposes,  they 
should  be  rated ;  but  if  nothing  but  public  business  be  transacted  there,  they   [  432  1 
ought  not ;  yet,  if  a  public  officer  think  proper  to  hire  chambers  for  the  purpose 
of  transacting  his  business  there,  rather  than  at  his  own  house,  this  is  for  his 
own  convenience,  and  he  ought  to  be  rated  for  them.     And,  when  the  Mas- 
ters in  Chancery  hired  chambers  in  Symond's  Inn,  for  the  purpose  of  transact- 
ing their  public  business  there,  they  were  rated*     The  inquiries  which  have 
been  made  by  the  desire  of  the  Court  have  not  proved  very  satisfactory.     It  is 
said  that  the  Six  Clerks-office,  and  the  Register-office  are  rated  by  the  pound 
rate,  and  that  the  society  of  Lincoln's  Inn  have  thought  fit  to  pay  that  rate. 
If  that  be  so,  the  society  have  certainly  paid  that  rate  in  the  wrong  ;  for  if 
they  were  rateable,  they  must  have  been  rateable  as  owners,  in  which  case 
they  would  not  be  liable  to  be  assessed  by  the  pound  rate,  but  by  the  square 


388  POOR.— Qf  the  Rate. 

yard.  With  respect  to  the  public  offices,  some  pay,  some  do  not.  Where 
the  owner  lets  them  to  be  used  as  public  offices,  he  is  rated  to  the  paying 
tax.  Thus,  if  a  house  be  hired  for  transacting  the  business  of  the  secretary 
of  state,  though  the  house  be  not  rateable  as  a  private  bouse,  the  owner  re- 
mains liable.  The  only  question  in  the  present  case  being,  whether  the  apart- 
ments in  question  are  to  be  considered  as  public  buildings  within  the  mean- 
ing of  the  act  ?  We  are  of  opinion  that,  as  they  have  only  been  used  for 
public  business,  they  are  to  be  so  considered,  and  that  therefore  judgment  ought 
to  be  given  for  the  plaintiff. 

2.  Amherst  v.  Somers.  E.  T.  1787.  K.  B.  2  T.  R.  372. 
So,  the  les-  a  colonel  of  a  troop  of  horse-guards,  by  order  of  the  crown  under  the  sign 
see  of  bar-  manua],  took  a  lease  of  stables  and  a  riding-house  for  the  use  of  the  troops 
derives  no  at  a  certa»n  rent>  the  lease  to  be  binding  on  the  captain  and  colonel  of  the 
benefit,  U  troop  for  the  time  being,  and  the  rent  being  stopped  out  of  the  pay  of  all  the 
not  rate*,  troops  except  the  colonel,  chaplain,  and  surgeon.  The  only  use  made  of  these 
Wo  *  stables  was  to  keep  the  troops1  horses,   with  the  accoutrements  belonging  to 

them,  except  the  horses  and  accoutrements  belonging  to  the  captain  and  co- 
lonel ofthe  troops,  which  never  have  been  kept  there.  The  colonel,  with 
whom  the  agreement  was  made,  died  before  the  time  at  which  the  term  was 
to  commence,  and  possession  was  delivered  to  his  successor,  upon  whom  the . 
rate  was  made.  But  the  Court  held  he  was  not  liable  as  the  occupier ;  for, 
although  he  is  the  lessee  of  stables,  he  derives  no  benefit  from  them  ;  they  are 
used  for  a  public  purpose,  and  as  such,  are  not  rateable. 

3.  Rex  v.    Scitlcoates.  H.  T.  1810.  K.  B.  12  East,  40. 
And  the  The  parish  officers  of  Sculcoates,  in  the  rate  made  for  the  relief  of  their 

trustees  of  a  poor,  charged  the  commissioners  of  the  Beverly  and  Barmston  drainage  in  a 
drainage  certain  sum  in  respect  of  certain  lands  and  buildings  in  that  parish,  purchased 
aMehi A **" °^  *nem»  an<*  converted  into  a  drain  under  the  act  of  parliament  after  men- 
for  lands*  tioned,  which  land  was  cut  for  the  purpose  of  the  drainage,  and  is  now  cover- 
purchased  ed  with  water,  containing  six  acres.  The  commissioners  appealed  to  the  ses- 
and  build,  sions  against  the  rate,  on  the  grounds :  1st.  That  they  were  not  the  proprie- 
p^uTm  *** tor8  °^  an^  ratea^'e  property  within  the  parish  of  Sculcoates ;  and,  2ndly. 
there  from  That  they  derived  no  beneficial  interest  from  the  lands  for  which  they  were 
[  483  1  rated,  and  the  sessions  quashed  the  rate,  subject  to  the  opinion  of  this  Court 
which  no  upon  the  following  case.  By  an  act  of  the  38  Geo.  3.  c.  63.  intituled,  An 
profit  is  de-  Act  for  Draining,  Preserving,  and  Improving  the  low  Grounds  and  Carrs  ly- 
nved,  being  jng  |n  tne  severa]  Parishes,  Lordships,  Townships,  Hamlets,  Precincts,  and 
0*080  o/"""  Territories  of  Beverley,  St  John  of  Beverley,  Grevehill,  Sandholme,  &c., 
draining  naming  nearly  forty  other  districts,  among  which  Sculcoates  is  not  one,  in  all 
other  par.  the  East  Riding  ofthe  county  of  York,  certain  commissioners  are  appointed 
ishes.  for  putting  the  act  into  execution.     These  commissioners  for  the  purposes  of 

the  act  purchased  the  lands  and  buildings  then  rated  in  Sculcoates,  which  lands 
and  buildings  have  been  converted  by  virtue  of  the  act  into  part  of  a  drain, 
extending  from  Beverley  through  part  of  Sculcoates,  a  distance  often  miles; 
but  no  part  of  the  lands  adjoining  thereto  are  benefited  thereby ;  the  drain  hav- 
ing been  made  for  Ae  passage  of  waters  coming  from  certain  low  grounds  in- 
tended by  the  act  to  be  drained  into  an  outfal  cleugh  in  the  river  Hull.  The 
lands  and  buildings  so  purchased  by  the  commissioners  to  be  applied  as  afore- 
said were,  previous  to  such  purchase,  assessed  to  the  relief  of  the  poor  and 
other  parochial  rates  and  assessments,  in  common  with  other  lands  in  the  parish 
of  Sculcoates ;  but  since  the  making  of  the  drain,  the  lands  so  cut  or  excava- 
ted have  not  been  rated.  The  drainage  is  in  every  respect  completed,  and  the 
proprietors  of  the  low  grounds  situate  within  the  several  parishes  mentioned 
in  the  act,  have  received  the  benefit  thereof. 

The  Court  were  clearly  of  opinion  that,  the  commissioners  having  no  bene- 
ficial occupation  of  the  property  in  this  parish,  either  for  themselves  or  others, 
were  not  liable  to  be  rated  for  it.  That  if  they  were  to  hold  otherwise,  it  would 
be  opening  a  question  of  beneficial  occupation  in  every  case  where  a  canal  or  a 
turnpike  road  passes  through  a  parish,  though  the  tolls  were  not  due  there, 
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which  bad  never  been  considered  as  liable  to  be  rated  in  such  parishes,  but on- 
ly where  the  benefit  accrued.  In  conformity,  therefore,  with  all  the  decisions  on 
the  subject,  the  commissioners  having  no  beneficial  occupation  within  the  pa- 
rish were  not  liable  to  be  rated  there. — Order  of  sessions,  quashing  the  rate, 
confirmed. 

4.  Rbx  v.  Saltek's  Sluice  Navigation.  T.  T.  1792.  K.  B.  4  T.  R.  730. 

A  poor-rate,  by  which  the  defendants  were  assessed  to  the  relief  of  the  poor  &°t  m«» 
in  the  parish  of  Stanground,  for  the  tolls  of  a  sluice,  was  confirmed  at  the  Ely  tra9teea  *° 
sessions,  subject  to  the  opinion  of  this  Court  on  the  following  case  : — In  that  tollTofa^sa- 
part  of  the  parish  of  Stanground  which  is  within  the  isle  of  Ely,  a  certain  md,  and  ex- 
sluice  was  erected  in  the  year  1640,  called  Stanground  Sluice,  and  was  sup- ecute  the 
ported  by  the  corporation  of  the  Bedford  Level,  as  a  work  of  drainage  only,  ^>n»"«a  of 
across  a  navigable  river  called  the  river  Nene,  to  prevent  the  waters  running    e  *         9 
down  the  said  river,  and  to  turn  the  same  down  a  new  cut,  called  Moreton's 
Learn.     In  the  year  1753  it  was  found  necessary  to  apply  to  parliament  for  an 
act  to  improve  the  navigation  of  the  river  Nene  ;  and  accordingly,  in  the  25th 
of  Geo.  2.  an  act  was  obtained  for  improving  and  preserving  the  navigation 
from  Salter's  Load  Sluice,  in  Norfolk,  to  Stanground  Sluice,  &c,  in  which 
certain  tolls  were  made  payable  at  the  said  sluice,  in  the  parish  of  Stanground, 
by  every  person  who  should  carry  or  convey  any  goods  through  it  up  or  down 
the  river.     The  tolls  are  collected  at  the  sluice  by  an  officer  resident  there,  and    [  484  ] 
appointed  by  the  commissioners  under  that  act ;  and  they  are,  by  the  said  act, 
vested  in  the  commissioners,  and  directed  "  to  be  applied  and  disposed  of  for 
the  several   uses  and  purposes  of  the  said  act,  and  to  no  other  use  or  purpose 
whatsoever. "     It  appeared  the  commissioners  had  borrowed  upon  mortgage  of 
the  said  tolls,  with  other  tolls  arising  upon  the  said  navigation,  10,0002.;  that 
eight  years'  interest  was  now  in  arrear,  the  tolls  arising  from  such  navigation 
Amounting  only  to  501.  per  annum. 

Per  Cur.  It  is  not  sufficient  to  point  out  such  property  within  the  paiish  in 
order  to  show  that  it  is  rateable  to  the  poor  ;  but  there  must  also  be  some  per- 
son or  persons  in  the  beneficial  occupation  of  it.  I  say  persons,  because  cor- 
porations may  unquestionably  be  rated,  though  it  was  once  thrown  out  by  Yates, 
J.,  that  they  could  not.  Now,  in  the  present  case  there  is  property,  which  is 
the  subject  of  a  rate  ;  but  there  is  no  occupier  of  it.  The  trustees  have  a  bare 
naked  trust,  not  coupled  with  any  interest.  If  any  interest  resulted,  either  to  the 
commissioners  or  to  the  owners  of  the  adjoining  land,  after  the  public  purpo- 
ses of  the  act  were  answered,  these  tolls  might  have  been  rated  ;  but  it  is  ad- 
mitted, that  all  the  money  which  is  collected  under  this  act  of  parliament  must 
be  expended  for  the  purposes  of  the  act. 

5.  Rex  v.  Staffordshire  Navigation.  M.  T.  1799.  K.  B.  8  T.  R.  340. 

Per  Lawrence,  J.  Turnpike  and  other  tolls  paid  for  the  public  benefit,  and  **?<*  ^ke- 
not  of  private  individuals,  are  not  subject  to  this  tax  ;  but  this  might  be  ac-  v[l*e  ^{J1- 
counted  for  upon  the  principle  that  there  is  no  beneficial  occupier.  Jre  not 

See  Rex  v.  Staffordshire  Navigation,  8  T.  R.  340.  rateable. 

9.   Tenants  who  have  made  hard  bargains. 
Rex  v.  Basket.  E.  T.  1794.  K.  B.  5  T.  R.  593.  A  tenant 

Per  Lord  Kenyon,  C.  J.     Suppose  a  landlord  makes  so  hard  a  bargain  whoderrves 
with  his  tenant,  that  the  latter  derives  no  benefit  from  the  farm,  must  not  thej^m  j|?g 
tenant  be  rated  to  the  poor?     The  landlord  certainly  is  not  liable.  farm,  in 

consequence  of  having  made  a  hard  bargain  with  his  landlord,  is  rateable. 

3d.  With  respect  to  a  special  occupation.* 

•  An  occupation  may  be  considered  as  special  when  one  person  occupies  so  far  as  to  re- 
ceive immediately  some  particular  profits,  for  which  another  person  is  rateable  as  occupier, 
although  he  has  to  a  certain  extent  possession  of  the  subject  from  which  they  issue  for  oth- 
er purposes.  Thus  the  warden  of  the  Fleet  is  rateable  for  that  part  of  the  prison  which  he 
lets  out  in  rooms  to  his  prisoners  at  a  weekly  rent,  although  the  rooms  are  in  the  prisoner's 
actual  possession.  The  corporation  of  London  was  held  rateable  for  the  tolls  of  the  barge- 
wftVt  of  which  the  herbage  and  pannage  was  demised  to  a  lessee,  who  was  rated  for  them ; 
4  T.  R.  21.  The  lessee  of  the  lot  and  cope  of  a  lead-mine  is  liable,  although  the  mine  itself 
is  in  the  possession  of  those  who  work  it,*  and  who  are  not  subject  to  the  tax ;  Cowp.  451. 

VOL.  Xin.  43 


340  POOR.— Qf  the  Rate. 

[  485  J  4tk.  With  respect  to  distinct  occupation.* 

Personal  (c)  With  respect  to  the  occupation  of  personal  property. 

no^ratea"  L  RlBX  V*  RlKOWOOD-  T-  T-  1776«    K-  B-  <*>*?•  326. 

ble  'unless  "^er  Lord  Mansfield  C.  J.  To  render  personal  property  rateable,  it  must 
it  not  only  not  only  be  in  the  possession  of  the  person  rated,  but,  when  distinctly  assessed 
be  in  the  oc-  as  moveables,  it  should  be  his  actual  property,  see  Rex  v.  Deersley,  6  Term, 
cupation  of  Rep.  53  ;  Rex  v.  Uffculme,  2  Const.  3  Ed.  PI.  262 ;  for  the  tax  is  not  im- 
ratecTbut11  P0*6^*  **  m  *h*  case-  OI"  rea*  property,  in  respect  of  occupancy,  but  upon  the 
his  actual  person's  liability  as  an  inhabitant,  of  which  ownership,  and  not  bare  posses- 
property,     sion,  is  the  criterion. 

2.  Rsx  v.  Shebbokne.  T.  T.  1 807.  K.  B.  8  East,  537. 
Therefore,       Id  a  rate  made  for  the  relief  of  the  poor  of  the  parish  of  Sberbourne,  W. 
JL"*  t    •  B,  and  J.  A.  were  rated  for  stock,  meaning  stock  in  trade ;  against  which  rata 
not  ratea-    ^e7  appealed  to  the  sessions,  on  the  ground  that  tbey  were  not  possessed  oi 
ble  for  silk  any  stock  in  trade  rateable  within  that  parish ;  and,  at  the  hearing  of  the  ap- 
whichhe     peal,  the  following  facts  appeared.     That  the  appellants  were  rated  for  their 
throws  for   8tock.     That  it  had  been  usual  to  rate  persons  for  their  personal  estate  within 
ers,be!P0Sr~tne  P*™0*     That  the  appellants  are  silk  throwsters,  and  in  possession  of 
eanse  it  is  certain  buildings  and  mills  in  Sherbourne,  in  which  the  business  of  clean- 
not  his  per-  ing,  spinning,  and  throwing  silk,  is  carried  on  by  persons  employed  by  them, 
sonal  stock.  That  the  appellants  are  in  the  course  of  receiving  from  their  employers  in 
London  raw  silk  in  packages,  which  they  clean,  spin,  and  throw  in  different 
ways,  according  to  the  direction  they  receive ;  that  when  it  is  gone  through 
L  486  J   such  process  in  their  mills,  they  return  the  same  silk  in  its  improved  state  to 
their  employers,  charging  a  certain  sum  to  them  for  every  pound  so  returned, 
by  which  they  make  a  profit,  after  paying  the  wages  of  their  workmen,  and 
other  expenses,  attending  the  manufacture.     That  they  have  always  some  silk 
of  this  description  in  their  possession.     That  the  said  silk  is  never  exposed  to 
sa  le  by  them,  nor  is  longer  in  their  possession  than  is  necessary  to  give  them 
time  to  clean,  spin,  and  throw  the  same,  according  to  the  directions  they  re- 
ceive.    The  sessions  were  of  opinion  that  the  appellants  were  not  rateable  for 
stock. 

The  Court,  upon  hearing  the  case  read,  said  that  it  was  impossible  to  call 
the  silk  the  stock  in  trade  of  the  appellants,  who  were  employed  to  work  it  up. 
Jt  was  nothing  like  stjck  in  the  sense  in  which  it  had  always  been  understood 
as  the  subject  of  rating. 

3.  Rex  v.  Darlington.  M.  T.  1793.  K.  B.  6  T.  R.  468. 
That  it  is  Grose,  J.  There  is  no  doubt  but  that,  generally  speaking,  stock  in  trade 
not  the  oc-  js  rateable  :  under  what  circumstances,  indeed,  it  is  rateable,  is  another  ques- 
stock  must  **on  '  an(*  m  some  cases  it  is  a  question  of  considerable  difficulty.  Here 
bej express,  there  was  evidence  to  a  certain  degree  that  the  stock  in  question  was  produc- 
ly  proved,    tive  ;  the  owners  were  rated  for  it  the  preceding  year ;  that  rate  was  not  ap- 

As  is  also  the  proprietor  of  the  dues  called  toll  and  farm  tin,  5  T.  R.  480 ;  5  B.  A  A.  698 ;  and 
the  lessee  of  lot,  toll,  and  free  share  of  calamine.  So  the  ranger  of  a  park  is  assessable  for 
his  share  of  the  profits  of  the  land,  yet  the  crown,  who  permits  a  sort  of  community  of  pos- 
session as  to  the  usufruct,  is  exempt  from  assessment ;  1T.R.  338 ;  2  Hen.  Bl.  267.  But  if 
the  tenant  sells  his  own  crop  standings  he  is  rateable  notwithstanding  as  the  occupier  of  the 
land ;  1  Str.  525.  So,  if  he  sells  underwood,  he  is  to  be  assessed,  and  not  the  vendee  wfco 
grubs  it  up. 

*  It  is  not  every  species  of  distinct  occupation  which  is  in  the  nature  of  a  subtenantcy, 
that  should  in  policy  and  convenience  be  made  the  subject  of  a  distinct  assessment,  although 
it  might  be  so  assessed  if  the  parish  officers  should  deem  it  expedient,  or  the  parties  rated 
should  prefer  it.  Thus  the  occupier  of  a  farm,  who  is  possessed  of  considerable  meadows, 
may  sometimes  underlet  them  in  small  portions  to  tenants  to  take  the  crop,  or  he  may  let  the 
aftermath  to  different  persons  in  joint  tenantpy;  or  a  gentleman  may  demise  part  of  the  pro- 
duce of  his  garden  to  certain  persons.  But  great  inconvenience  and  injury  would  arise  not 
only  to  the  persons  occupying  land  in  this  way,  but  to  the  parish,  if]  these  tenements  must  be 
assessed  distinctly,  instead  of  comprehending  the  whole  in  one  entire  rate  upon  the  princi- 
pal occupier  of  the  premises.  Upon  this  principle,  the  Court  seemed  to  be  of  opinion,  that 
a  dairyman  who  rented  a  farmer's  cows  under  an  agreement  that  they  should  be  depastured 
in  particular  parts  of  the  farm  ought  not  to  be  rated  separately,  and  that  it  was  better  to  have 
the  rate  for  the  entire  profits  of  the  farm  imposed  upon  the  fanner  himself.  ^ 
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pealed  against ;  and  their  situation  does  not  appear  to  be  altered.     And  as  this  the  pre. 
evidence^ was  not  contradicted  by  other  evidence,  I  cannot  say  that  the  justices  f*™1*"!" 
did  wrong  in  thinking  it  to  be  sufficient  evidence  for  the  purpose  tor  which  itol^f  wa- 
was  adduced. 

4.  Rkx  t.  Dalby.  M.  T.  1794.  K.  B.  6  T.  R.  53.  The  person. 

Lord  Kenyan  C.  J.     There  is  no  doubt  but  that  the  personal  property  is  al  property 
rateable ;  but  the  difficulty  in  this  case  is  to  know  for  what  these  persons  {J  be  ****** 
should  have  been  rated.     The  justices  at  the  sessions  have  not  stated  whether  y^lTa'pro. 
or  not  it  produced  profit,  or  whether  or  not  it  was  liable  to  incumbrances  fit  to  the  oc. 
equal  to  the  value  of  the  property  itself.  cupier; 

6.  R*x  v.  White.  T.  T.  1792,  K.  B.  4  T.  R.  771. 

The  question  was,  whether  household  furniture  and  money  were  rateable  ?  Therefore, 

BuUer,  J.     I  concur  with  Lord  Kenyon,  C.  J.  in  all  the  points  except  that  j-J00*7  or 
relative  to  the  1000/.,  for  which  I  think  the  owner  is  not  rateable.     The  rea-  belonging 
son  for  which  it  was  admitted  that  household  furniture  is  not  rateable,  namely  to  the  occu- 
becanse  it  does  not  produce   any  profit,  must  also  govern  this,     it  is  stated  P^r  is  not 
that  the  owner  has  it  in  hard  money,  and  therefore  we  must  take  it,  upon rat€able' 
the  state  of  the  case,  that  it  docs  not  produce  profit.     In  the  next  place,  1  am 
of  opinion  that  money  is  not  rateable  within  this  act  of  parliament.    The  legisla- 
ture could  not  intend  that  inquiry  should  be  made  as  to  every  guinea  which  a 
man  has  in  his  pocket.     If  the  rate  be  confined  to  visible  property  yielding 
profit  in  the  paiish,  there  will  be  no  difficulty  in  adhering  to  that  rule ;  but  it 
will  be  dangerous  in  the  extreme  to  extend  it  farther,  and  to  look  into   every    [  487  ] 
man's  bureau,  to  see  what  money  he  has  there. 

Lord  Kenyan,  C.  •/.,  then  said,  that  be  thought  there  was  great  weight  in 
the  reasons  urged  by  his  brother  against  rating  money  ;  that  he  had  himself 
expressed  great  doubts  of  his  own  opinion  ;  that  he  was  therefore  glad  that 
that  part  of  the  rate  would  be  quashed  by  the  opinion  of  the  Court. 

6.  Rex  v.  Macdonald.   12  East,  324. 

A  Qase  stated   that  certain   persons  were   respectively  possesed  of  visible  So,  stock  in 
stock  in  trade,  and  liable  to  be  assessed  in  respect  thereof.     The  question  trade  was 
was,  if  by  law  it  was  liable  to  be  rated.     That  personal  property  was  imme-  bolden  not 
morially  rated,  and  the  rates  occasionally  collected  in  the  township  down  to  ^gg[oM  e 
1697,  and  rated  but  not  collected,  from  thence  to  1807.     But  the  sums  were  merely  eta. 
nominal,  having  no  relation  to  the  actual  value  of  4he  property,  and  since  ted  that 
1807  it  was  not  rated  at  all.     It  was  further  stated,  that  evidence  was  given  certam  P6*- 
of  the  clear  amount  of  the  surplus  of  stock  in  trade,  as  other  personal   prd-  JJJJeU^lJ 
petty,  in  the  instance  appealed  against ;  but  the  justices  having  added  that,  not  0f  stock  in 
being  satisfied  from  the  evidence   that  there  was  any  surplus  by  which  they  trade  with. 
could  amend  the  rate,  the  Court-  held  that  visible  property,  such  as  stock  in  °ut  haying 
trade,   merely  as  being  visible,  is  not  liable  to  be  rated,  it  must  also  be  pro-  ^2?  * 
ductive,  and  the  justices  having  found  that  it  was  not  productive,  or,  which  is  tive.* 
the  same  thing,  that  it  was  not  proved  to  be  so,  that  finding  concluded  the 
question. 

7.     R*x  v.  Jones.  T.  T.  1807.  K.  B.  8  East,  451. 

A  certain  number  of  packet-boats  are  employed  to  carry  the  mails  between  Personal 
the  ports  of  Holyhead  and  Dublin.     The  vessels  are  the  captain's  property,  property  in 
who  build  and  repair  them  ;  but  the  captains  are  appointed  by  the  Post-office,  t!ie  oc.cupa. 
and  receive  an  annual  salary  of  5'Jl.  each.     They  are  also  allowed  to  carry  Jrownor6 
passengers,  &c.  which  constitute  the  chief  part  of  their  profits;  but  they  are  the  public  is 
altogether  under  the  control  of  the  Post-office  as  to  the  time  of  sailing  and  the  exempt, 
taking  or  receiving  passengers,  and  they  cannot  be  absent  from  their  vseselsButthia 

*  It  was  laid  down  by  a  judge  in  an  early  case,  that  personal  property,  if  rateable  at  all, 
must  at  least  be  ascertained,  and  not  fluctuating  and  uncertain  ;  see  per  Willes,  J.,  Rex 
v.  Canterbury.  If  the  observation  was  designed  to  extend  to  all  profits  which  are  of  a  flue 
tasting  nature,  it  is  inaccurate  ;  for  it  would  exclude  almost  every  kind  of  personal  property, 
except  monies  lent  oat  at  interest ;  Atkine  y.  Davies,  Cald.  337.  But  it  is  self-eridently 
true,  so  far  as  respects  each  particular  rate  ;  since,  in  order  to  impose  the  tax,  the  profits 
oat  of  which  it  is  to  arise  must  be  first  liquidated  and  ascertained. 
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rule  does  without  leave  of  the  postmaster-general  or  his  agents,  who  may  suspend  them 
not  apply  to  |f  their  conduct  is  disapproved  of. 

of  private  &**  ^ur*  These  vessels  are  not  exempt  from  the  poor-jates,  for  the  crown 
persons  for  has  no  property  in  them  even  pro  tempore ;  the  Post-office  cannot  appoint 
the  public  any  other  person  to  the  command  of  the  vessel,  and  though  government  may 
UBe#  exercise  authority  over  them  in  certain  particulars,  it  is  no  longer  nor  otherwise 

than  as  the  masters  choose  to  retain  their  employment ;  for  the  crown  cannot 
divest  the  masters  of  their  control  over  the  vessels,  and  appoint  others  to  com- 
L  488  J  manci  them  ;  and  there  is  no  reason  why  the  ship  of  an  individual  should  not  be 
rateable,  when  hired  to  perform  certain  services  by  government,  any  more 
than  .when  she  is  freighted  by  private  individuals  for  the  purposes  of  com- 
merce, the  property  in  both  cases  still  remaining  in  the  owner. 

(F)  Of  the  property  which  is  or  is  not  rateable. 

(a)  In  general. 
1.  Rex  v.   White.  T.  T.  1792.  K.  B.  4  T.  R.  771. 
The  rate  is      ^er  Lord  Kenyan,  C.  J*     It  is  cleat  that  the  rate  should  be  on  persons  in 
only  appli.    respect  of  visible  property,  locally  situated  within  the  parish, 
cable  to        property  visibly  yielding  profit  within  the  parish ; 

2.  Rex  v.  Dursley.  M.  T.   1794.  K.   B.  6  T.  R.  53.  1  BotU  210  ;  S.   C. 

Nol.  P.  L.  177. 
And  the  H.  appealed  to  the  Gloucester  sessions  against  a  poor-rate  for  the  parish  of 

•esso***  Dursley,  uPon  tne  following  ground  amongst  others  : — That  Messrs.  T.  and 
evidence  ^°'  and  several  others,  were  not  rated  for  their  goods,  stock  in  trade, 
thatthepos- and  personal  effects;  and  the  Court,  being  of  opinion  that  stock  in  trade 
sessoristhe  and  personal  property  ought  to  have  been  rated,  quashed  the  rate.     The  cases 

chafed66   °?  Rm  ?#    Hil1,  CoWp'    613'  and  of  Rex  V*   Maddern>  l  T'  R-  d26'  wm* 
ar*6  *      cited  to  show  that  stock  in  trade  is  rateable. 

Per  Lord  Kenyon,  C#  J.  There  is  no  doubt  but  that  personal  property  is 
rateable;  but  the  difficulty  in  this  case  is  to  .know  for  what  these  persons 
should  have  been  rated.  They  appeared,  indeed,  in  the  possession  of  stock 
in  trade,  some  to  the  amount  of  100Z.,  others  50J.  ;  but  the  sessions  have  not 
stated  whether  or  not  this  property  belonged  to  the  several  persons  whom  the 
appellant  wished  to  include  in  the  rate  ;  or,  if  it  did,  whether  or  not  it  produced 
profit,  or  was  not  liable  to  incumbrances  equal  to  the  value  of  the  property 
i*self.  The  hare  possession  of  personal  property  is,  to  be  sure,  evidence  from 
which  the  justices  may  draw  the  conclusion  that  the  possessor  should  be  ra- 
ted ;  but  here  the  justices,  after  stating  the  possession,  have  raised  a  doubt 
respecting  other  facts  which  they  would  have  inquired  into  and  determined 
upon.  They  have  raised  a  mist  which  we  cannot  dispel.  The  facts  are 
sufficiently  disclosed  to  enable  us  to  draw  the  conclusion  that  the  persons  ought 
Bat  it  does  to  be  rated.     Order  of  sessions  quashed. 

act  of  par.  Houses  and  lands  given  to  charitable  uses  were  by  a  private  act,  12  Ch.  2. 
liamentez-  declaied  freed,  discharged,  and  acquitted  of  and  from  the  payment  of  all  and 
emptspro-  every  manner  of  taxes,  charges,  and  assessments,  civil  or  military  whatsoever, 
P6rtv  fr°.m  hereafter  to  be  laid,  &c,  and  that  the  occupiers  shall  not  at  any  time  hereaf- 
tax  charge  *er  ^  rated*  Scc9  for  or  towards  any  manner  of  public  tax,  assessment,  or 
or  assess-  '  charge  whatsoever ;  they  were  held  exempt  from  the  poor-rates,  it  being  con- 
mentwhat.  sidered  a  public  tax  or  levy  of  the  parish,  within  3  W.  and  M.  c.  11.  s.  6. 
"^TfJl  ,  (b)  J»  particular. 

I489]  It.  Real* 

4.  Artificial  productions. 

*  By  43  Eliz.  real  property  is  assessable  ;  2  Bulst.  354 ;  4  T.  R.  777 ;  Cowp.  550.  The 
meaning  of  real  property  in  the  poor  laws  appears  to  have  been  in  many  of  the  older  cases 
limited  to  signify  immovable  things,  which  are  the  direct  objects  of  sight  and  touch  and  ca- 
pable of  occupation  to  strict  legal  intendment,  and  to  be  synonimouB  to  what  is  comprehended 
under  the  term  land.  More  recent  decisions  seemed  to  incline  towards  considering  it  as 
extending  likewise  to  all  incorporeal  right1  which  issue  oat  of  lands,  and  are  included  under 
the  appellation  of  a  tenement,  Lord  Bute  v.  Grindall,  2  H.  Bl.  265  ;  but  subsequent  deter, 
initiations  have  again  confined  it  within  its  ancient  and  less  extensive  signification. 
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Rex  ▼.  C alder  Navigation.  H.  T.  1817.  K.  B.  1  B.  &  A.  269.  Profit  derf. 

Per  Hohroyd,  J.     Though  the  tax  is  laid  upon  the  lands  or  house,  it  is  in  re-  j^**0™  h 
spect  of  the  revenue  or  annual  profits  which  issue  from  them,  and  that  whether  eV\iatarallv 
they  are  produced  bj  nature  or  by  means  wholly  artificial,  for  things  very  diB-  or  artificial, 
tinct  from  the  natural  profits  of  lands*  are  rateable  under  that  name,  the  land  be-  ly  produ. 
iog  considered  as  the  principal,  the  profits  of  which  are  augmented  by  the  an-  ce**> is  rmta* 
nexation  of  the  accessary.  a 

2.  Billiard  table  annexed  to  a  house.  A  billiard 

Rex  v.  St.  Nicholas,  Gloster.  1782.  Cald.  262.  table  annex- 

Per  WiUes,  J.     If  a  billiard  table  stand  in  a  house,  and  the  house  should,  ^htchUts 
in  respect  of  such  table,  let  at  a  higher  sum,  it  is  rateable  while  the  table  con-  for  a  higher 
tinues  there,  and  it  is  so  let  at  the  advanced  rent.  rent  it  rate- 

3.  Brick  land.     See  post  Div.  (G).  able. 

4.  Carding  machine. 
Rex  v.  Hogo.  E.  T.  1786.  K.  B.  1  T.  R.  721. 
The  building  called  the  engine-house  consisted  of  a  row  of  building  eighteen  a  carding 
feet  long  and  nineteen  wide,  in  which  there  was  a  carding  machine  for  manu-  machine 
factoring  cotton,  not  fixed  to  the  premises,  but  capable  of  being  moved  at  plea-  attached  to 
sure.     The  building,  independent  of  the  machine,  was  worth  only  two  guineas  L^-bu*" 
per  annum  ;  the  building  and  the  machine  together  were  rated  at  36/.     It  was 
not  the  usage  of  the  place  to  rate  personal  property.     The  engine  is  gene- 
rally worked  with  water,  but  frequently  by  the  hand.     The  building  was  not 
a  dwelling-house,  nor  erected  for  the  purpose  of  receiving  the  engine.     There 
was  in  the  same  building  another  carding  and  a  trimming  machine.     All  the  en- 
gines were  placed  on  the  floor,  and  nowise  annexed  or  fastened  to  the  same, 
butmight  be  moved  at  pleasure,  and  carried  out  and  worked  in  any  other  place, 
either  by  means  of  water  or  manual  labor,  and  were  not  adapted  to  any  parti- 
cular building.     The  frame  in  which  the  engine  stood  was  twelve  feet  long, 
three  feet  eleven  inches  broad,  two  feet  nine  inches  high,  the  semi-diameter  of 
the  largest  binders,  with  a  small  roller  on  the  top,  rising  twenty  inches  above    [  490  l 
the  frame,  the  engine  sinking  in  the  frame  seventeen  inches.     One  L.  W.  was 
lessee  of  the  premises  under  the  owners,  and  subject  by  his  lease  to  discharge 
the  premises  from  tuxes.     The  appellant  was  the  under-tenant,  but  L.  W.  paid 
the  taxes. 

The  Court  were  of  opinion,  that  though  it  did  not  clearly  appear  whether 
the  carding  machine  was  actually  fixed  to  the  building  or  not,  yet  being  demi- 
sed with  it,  and  forming  one  entire  subject,  and  the  rate  being  on  the  building, 
it  was  properly  rated  for  the  entire  profit*,  the  house  acquiring  a  greater  value 
from  the  use  to  which  it  was  put ;  and  that  it  fell  exactly  within  the  case  of 
Rex  v.  St.  Nicholas,  Gloucester,  ante,  489. 

6.  Clay  pits. 
Rex  v.  Brown.  T,  T.  1807.  K.  B.  8  East,  528. 
Tn  this  case  it  was  held  to  be  so  clear  as  not  to  endure  discussion,  that  clay  a  potter*! 
pits  worked  (for  the  purpose  of  getting  potter's  clay)  at  considerable  expense,  clay  pit  is 
and  with  considerable,  though  fluctuating  profit,  are  rateable.  rateable. 

6.  Commons. 
1.  Kemps  v.  Spence.  H.  T.  1779.  K.  B.  2  Blac.  1245.  Aneetate 

Per  Cur*     An  estate  may  be  rateable  in  a  higher  proportion  on  account  of  a  may  be 

right  of  common  being  appendent  thereto.  rateable 

in  a  higher  proportion  on  account  of  a  right  of  common  being  appendent  to  it. 
2.  Rex  v.  Watson.  M.  T.  1804.  K.  B.  5  East,  480  ;  S.  C.  1  Bott.  237  ;  S,  C. 

1  Nol.P.  L.  149. 
In  this  case  W.  appealed  against  a  rate,  because  E.  H.  and  others  were  not  So,  mem. 
rated  for  common  lands  upon  which  they  had  commonable  rights,  which  rights  berB  of  * 
they  enjoyed  and  used.     The  justices  confirmed  the  rate.     The  case  stated,  that  ^5^°™^ 
the  mayor,  &c.  of  Huntingdon  were  the  owners  in  fee  of  these  lands,  which  hold  in 
were  used  as  a  common  of  pasture,  and  stocked  by  such  resident  burgesses  as  tbey  fee  certain 
thought  proper  to  stock,  under  certain  restrictions.     That  some  of  the  resident  common 
burgesses  stocked  fully,  that  others  did  not,  and  some  not  all.     That  in  the  lat- lnda  •*•* 


I 
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cuing  their  ter  case  an  annual  payment  was  made  by  those  who  did  stock  to  those  who  did 
right  of       not .  auj  tnat  £a  n  9  ^    were  resident  burgesses,  and  did  stock.     la  the 

wetlands  cour8e  °f  the  argument,  it  was  observed  by  Laurence,  J.,  that  the  word  occa- 
are  rate-     pation,  properly  speaking,  implies  possession* 

able.  Per  Lord  Ellenborough,  C.  J.     This  is  not  an  incorporeal  hereditament. 

The  corporation  are  the  owners  in  fee  of  the  land,  and  they  dole  it  out  annual- 
ly, according  to  the  custom,  to  certain  of  the  burgesses,  such  of  them  as  take 
it  paying  a  certain  sum  to  those  who  do  not  turn  on  any  stock.  Then  when 
the  number  of  those  who  stock  is  ascertained,  what  is  there  to  distinguish  them 
from  other  tenants  in  common  ?  It  has  been  decided  that  a  common  in  gross  k 
[  491  ]  a  tenement,  and  it  should  seem  from  these  it  is  rateable.  But  i  consider  that  not 
as  an  incorporeal  hereditament,  but  as  a  corporeal  tenement,  of  which  the  se- 
veral burgesses  who  stock  are  tenants  in  common  ;  and  we  cannot  say  that  an 
enjoyment  of  land  which  is  of  such  value,  as  that  those  who  do  not  actually 
enjoy  it,  but  who  might  if  they  so  pleased,  are  entitled  to  a  compensation  from 
those  who  do,  is  not  something  which  is  rateable  ;  and,  being  rateable,  it  most 
be  rated  in  the  hands  of  those  who  have  the  beneficial  possession. 

7.  Docks. 
Rbx  v.  Dock  Company,  Hull.  E.  T.  1785.  K.  B.  1  T.  R.  219. 
Land  icon.       Two  justices  allowed  a  rate  for  the  relief  of  the  poor  of  the  parish  of  S.; 
Terte?  mto  that  rate  was  confirmed,  and  the  following  case  was  stated,  viz.  that  commis- 
rateable.      sioners,  in  pursuance  of  an  act  19  Geo.  3.  purchased  lands  in  the  parish  of  S», 
which  both  before  and  after  the  purchase  were  assessed  to  all  parochial  assess- 
ments ;  that  the  Dock  Company  converted  three  acres  of  the  said  land  into  part 
of  a  dock  or  basin,  which  in  the  whole  contained  ten  acres ;  that  the  company 
in  1783  received  a  clear  profit  for  tonnage  of  ships  of  3,760/.;  and  that  a«ate 
was  made  upon  that  part  of  the  dock  which  lay  in  S. 

Per  Cur.  This  subject  is  of  a  rate  before  the  passing  of  this  act ;  then  the 
question  is,  whether  the  act  exempts  this  property,  which  was  rateable  and  rated 
before  ?  But  there  are  no  words  of  exemption.  As  between  the  heir  and  ex- 
ecutor, this  is  to  be  considered  as  personal  property  ;  but  the  legislature  did 
not  intend  to  alter  it  in  any  other  respect. 

8.  Ecclesiastical  dues. 
1.  Rex  v.  Toms.  £.  T.  1780.  K.  B.  Doug.  401. 
Eccletiaati-      This  was  a  rule  to  show  cause  why  an  order  of  sessions  confirming  a  poor- 
C^L*bl**re  **'*  snould  not  oe  quashed.    In  the  year  1558,  which  was  on  the  4th  of  Philip 
■nlesB  ex.    aru*  tne  °*n  °^  Mary,  a  private  act  of  Parliament  passed,  entitled,  "An  Act  for 
empted  by    the  Payment  of  Tithes  in  the  City  of  Coventry,"  by  which,  after  reciting  that 
atatuto ;       formerly  the  tithes,  profits,  and  casualties  of  the  two  vicarages  or  parishes  in 
that  city  (St.  Michael's  and  the  Trinity)  were  sufficient  for  the  maintenance  of 
the  vicars,  but  had  of  late  so  much  decayed  as  to  be  insufficient  to  answer 
that  purpose,  and  that  there  was  no  ordinary  way,  by  the  law  or  statutes  of 
the  realm,  to  enforce  the  inhabitants  to  pay  any  other  kind  of  tithes,  and  duties 
to  the  vicars  than  they  themselves  should  think  meet,  it  was  enacted,  that  the 
citizens  and  inhabitants  of  the  said  city  and  suburbs  should  pay  their  tithes,  to 
every  of  the  said  vicars  after  the  rate  of  twelve-pence  by  the  year  for  every 
ten  shillings  rent,  by  quarterly  payments  ;  and  eyery  householder  paying  tea 
shillings  rent  or  above  was  discharged  of  the  four  offering  days ;  but  his  wife, 
children,  or  servants,  taking  their  rights  of  the  church  at  Exeter,  were  to  pay 
two-pence  for  their  four  offering  days  yearly.     If  any  variance  should  arise  for 
non-payment  of  any  tithes,  or  upon  the  true  knowledge  or  division  of  any  rent 
[  492  ]    or  tithes,  so  that  any  house  or  other  things  mentioned  in  the  act  should  escape 
without  rating,  or  if  any  doubt  should  arise  on  any  other  thing  contained  in 
the  act,  then,  on  complaint  made  by  the  party   aggrieved  to  the  mayor,  he 
was,  by  the  advice  of  counsel,  to  call  the  parties  before  bim,  and  make  a  final 
end,  awarding  costs  at  his  discretion  and  that  of  hjs  assistants ;  and  if  he  did 
not  make  an  end  within  a  month  after  complaint  made,  or  if  any  of  the  par- 
ties found  themselves  aggrieved,  then  the  Lord  Chancellor  of  England,  upon 
complaint  to  him  made*  calling  to  him  the  two  chief  justices,  was  to  make 
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tuch  final  order,  and  award  such  costs,  as  to  him  or  them  would  seem  meet* 
Lord  Mansfield.  This  is  in  the  nature  of  a  private  act  of  Parliament 
where  the  legislature  only  lends  its  aid  to  the  agreement  of  the  parties,  in  or* 
der  to  render  it  effectual  when  any  public  reason  stands  in  the  way.  The 
payments  established  by  the  act  of  Philip  and  Mary  were  not  rateable  under 
the  stat.  of  43  Elis.  They  were  in  the  nature  of  rents  for  houses  which  are 
not  rateable.  Those  payments,  if  enforced,  would  have  been  double  what 
has  been  substituted  in  their  place  ;  but,  on  the  other  hand,  the  remedy  by  ap- 
plication to  the  summary  jurisdiction  given  to  the  chancellor  and  the  two  justi- 
ces were  very  inconvenient  to  the  vicar.  His  lordship  here  stated  the  differ- 
ent proceedings  in  the  case  of  Rann  v.  Green ;  upon  this  the  parishioners 
and  vicar  of  St.  Michael's  came  to  the  agreement.  For  what  ?  Not  that  the 
new  payments  should  be  made  liable  to  a  duty  to  which  those  which  they  were 
substituted  for  were  not  liable,  but  the  agreement  was  that  the  vicar  should 
receive  to  a  less  amount,  but  more  easily.  ■  If  the  sum  shall  amount  to  2801., 
the  vicar  is  to  receive  it  clear  of  all  parochial  and  other  deductions,  provided 
the  parish  choose  to  take  the  collection  of  the  rate  upon  themselves ;  this 
they  certainly  will  do  whenever  it  is  likely  to  exceed  the  2802.  The  vicar 
will  only  have  the  collection  to  make  when  it  falls  under  the  sum ;  is  it  possi- 
ble that  it  could  be  intended,  that  when  he  received  less  than  2802.  it  shall 
not  be  free  from  all  deductions  ?  I  am  of  opinion  that  the  true  meaning  of 
the  act  is,  that  this  property  shall  not  be  rateable  to  the  poor. 
2.  Rex  v.  Cutt.  T.  T.  1795.  K.  B.  6  T.  R.  332. 
Per  Lord  Kenyan,  C.  J.  The  rate  attaches  to  obligations,  or  other  offer-  ®°  are  £?•• 
ings  which  constitute  the  rectorial  or  vicarial  dues.  comItitute° 

the  factorial  or  vicarial  dues;  A    . 

3.  Lowndks  v.  Hohnb.  E.  T.  1780.  K.  B.  2  Blac.  1262.  pewi©^     * 

Per  Nares,  J.     Even  a  pension  payable  to  the  parson  is  rateable.  payable  to 

9.  Farm  Hn,  the  parson. 

Rbx  v.  St.  Agnes.  M.  T.  1789.  K.  B.  3  T.  R.  480.  1  Bolt.  188.  1  Nol.  P. 

L.  84.  Toll  tin  and 

Two  occupiers  of  rateable  property  in  the  parish  of  St.  Agnes  appealed  ™"L? e* 
against  the  poor-rate,  because  J.  P.  A.,  trustee  of  J.  E.,  a  minor,  was  omit-  abie. 
ted  to  be  rated  for  the  fee-farms  of  tin  arising  out  of  his  premises  in  St.  Agnes ; 
and  also  because  N.  D.  was  omitted  to  be  rated  for  toll  tin  raised  in  the  par- 
ish of  St.  Agnes,  and  to  which  they  are  entitled.  The  rate  was  quashed  at 
the  sessions,  subject  to  the  opinion  of  the  Court  on  the  following  case : — J.  [  493  ] 
P.  A.,  as  trustee  of  J.  E.,  is  entitled  to  a  certain  dish  or  measure  arising  out 
of  certain  lands  and  tin  bounds  in  St.  Agnes,  called  toll  and  farm  tin,  which 
toll  is  one-fifteenth  part  oi  all  the  tin  gotten  in  the  lands  of  J.  E.,  within  the 
parish  of  St.  Agnes,  and  which  said  farm  tin  or  due  is  one-twelfth  part,  after 
the  said  fifteenth  part  is  deducted,  for  toll  of  all  such  tin  so  gotten  within  the 
tin  bounds  in  the  parish,  and  which  said  dues  or  duties  are  due  and  payable 
by  the  laws  and  customs  of  the  stannaries  of  Cornwall,  free  and  clear  of  all 
risk  and  deductions  whatsoever ;  but  they  are  uncertain  and  vary  every  year, 
yet  for  many  years  last  past  have  produced  a  considerable  sum  annually.  And 
N.  D.  is  entitled  to  a  certain  dish  or  measure  called  toll  tin  or  dues,  arising 
out  of  certain  lands  in  St.  Agnes,  and  due  and  payable  in  the  manner  before 
stated ;  which  toll  varies  and  is  uncertain,  but  also  produces  a  considerable 
sum  annually.  It  was  moved,  that  this  case  might  be  sent  down  to  the  sessions, 
in  order  that  J.  P.  A.  and  N.  I).  should  be  made  parties  to  it ;  for  though  it  was 
held,  in  Rex  v.  Maddern,  tbat  a  rate  might  be  quashed  on  an  objection  simi- 
lar to  the  present  without  giving  notice  to  the  party  whose  name  was  omitted, 
yet  in  this  instance  the  parlies  below  had  colluded  together,  and  had  consent- 
ed that  the  rate  should  be  quashed,  subject  to  the  opinion  of  this  Court  wheth- 
er J.  P.  A.  and  N.  I),  ought  to  be  rated  on  the  statement  of  a  case  on  which 
they  had  not  been  heard.     But  refused  by  the  Court. 

Lord  Kenyan,  C.  J.,  said  he  approved  of  the  cases  of  Rowls  v.  Gell,  Cow  p. 
451,  and  Rex  v.  Maddern,  6  T.-  R.  625 ;  though  these  two  persons  would 
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not  be  precluded  from  objecting  to  their  being  charged  in  any  future  rate  on 
any  ground  they  might  think  proper ;  but  .they  were  not  parties  to  this  case, 
and  could  not  make  any  objection  to  the  order  of  sessions.  Order  of  sessions 
confirmed. 

10.  Fishery. 
Rex  v.  Ellis  T.  T.  1813.  K.  B.  1  M.  &  S.  665. 
A  mere  in.  The  defendant  was  rated  to  the  relief  of  the  poor  of  the  parish  of  West- 
fiehenTis  burv-upon-Severn,  in  the  county  of  Gloucester,  as  the  lessee  of  all  those  fishings, 
not  ratea-  of  the  halve  and  halven  dales,  with  the  fishings  called  Unla water,  with  the 
ble ;  but  the  appurtenances  to  the  halves,  due  and  accustomed  within  the  river  Severn,  be- 
lessee  of  a  tween  certain  limits,  within  a  manor  bordering  on  the  said  river  ;  against 
""J6.** .  which  rate  he  appealed  to  the  quarter  sessions,  who  confirmed  the  rate, 
river  Se-      subject,  &,c.     After  argument, 

vera  is  rate.  Lord  Ellenborough,  C.  •/.,  said,  the  rate  has  been  confirmed  by  the  ses- 
able  aa  a  be-  sione  ;  we  must  therefore  see  that,  they  have  done  wrong  before  we  determine 
neficial  oc-  toa^  ^^  adjudication  ought  to  be  quashed.  I  will  not  assume  that  a  fishery, 
land."  °  as  an  incorporeal  hereditament,  is  the  subject  of  a  rate.  The  question  is, 
whether  there  be  any  land  connected  with  this  fishery,  so  as  to  be  the  subject 
of  a  rate.  What  is  the  thing  granted  ?  In  1625,  the  King  grants  all  the  fishe- 
ry of  the  halves,  and  halven  dales,  with  the  fishings  called  Unlaw ater,  with  the 
appurtenances  to  the  halves  due  and  accustomed.  I  could  have  wished  that 
[  494  ]  the  sessions  had  explained  to  us  if  any  lights  were  afforded  by  the  evidence, 
the  meaning  of  the  term  "  halves  and  halven  dales/1  which  is  not  very  fa- 
miliar to  us.  It  has  been  treated  in  argument  as  if  it  related  to  half  of  the 
river,  and  the  grant  being  with  the  appurtenances  to  the  halves  due  and  ac- 
customed, is  in  favour  of  the  construction  of  the  half,  ad  JUum  aqum,  which 
according  to  Lord  Hale,  belongs  by  the  constant  custom  of  the  country  to 
the  lords  of  the  manors  on  either  side  of  the  river  ;  in  support  of  which  cus- 
tom he  cites  Lord  Barcley's  case.  But  whatever  its  meaning  may  be,  I  think, 
from  the  grant  of  the  fishings,  with  the  appurtenances  to  the  halves  due  and 
accustomed,  it  appears  distinctly,  that  these  halves  and  halven  dales  are  of 
the  nature  of  land,  ot  some  local  limit,  which  the  fishery  connected  with  the 
soil  is  to  be  exercised.  I  cannot  consider  it  otherwise  than  as  a  grant  of 
something  territorial.  I  do  not  found  my  opinion  on  this  being  a  sole  right  of 
fishery,  or  coming  within  any  particular  description  of  fishery  under  which 
the  soil  must  pass,  but  I  think  that,  under  the  circumstances,  we  ought  not  to 
quash  the  order  of  sessions,  unless  we  are  satisfied  that  the  sessions  could  not, 
upon  any  reasonable  ground,  conclude  that  by  this  grant  of  halves  and  halven 
dales,  &c.  some  territorial  right  was  conveyed.  The  other  judges  concur- 
red.— Order  of  sessions  confirmed. 

1 1 .  Garden,     See  post,  div.  (G.J 
12th,   Herbage  and  pannage. 
Herbage      Butb  v.  Grind  all.  T.  T.  1785.  K.  B.  1  T.  R.  338,  1  Bott.  17  ;  1  Nol.  160. 
and  pan.  *pne  jurv  found  a  special  verdict,   which  stated,  inter  alia  that  Lord  Bute 

rateable001  was  ^u^  aPP°inte^  ranger  of  New-park,  near  Richmond,  and  had  granted  to 
when  the     birajjthe  custody  of  houses,  lodges,  &c.  and  also  the  herbage  and  pannage  of 
party  enti-    the  said  park.     That  some  part  of  the  park  is  inclosed  land  ;  some  part  thereof 
tied  to  it      meadow,  and  some  part  arable  land,  and  sown  with  corn,  rye-grass,  and  clover  in 
th  8  'ft?*?*  ^e  or^nary  course  of  husbandry.     That  the  meadow  has  been  always  mowed, 
take  it.*       an(*  tne  nav  thereon  made  by  persons  paid  by  the  King,  who  also  found  the 
hay-seed.     That  66  loads  of  hay,  when    made,  have  been   always  carried  by 
the  King's  waggons  into  the  park  for  the  deer,  and  the  overplus  was  stacked 
up  for  the  use  of  the  King's  horses  and  the  ranger's  horses,  and  ate  by  them,  but 
never  any  sold.     That  when  the  arable  land  was  sown  with  corn,  the  ranger 
found  the  seed  ;   and  when  with  rye-grass  or  clover,  the  King  found  the  seed; 
and  was  manured,  ploughed,  and  sown  by  the  King's  servants  and  horses,  and 
reaped  by  the  ranger,  and  sold  for  his  benefit,  and  the  King  had  no  part.     That 

*  On  a  question  wether  the  herbage  and  pannage  of  Rockingham  forest  was  rateable 
the  Court  were  divided  in  opinion  ;  Jones  v.  Maunsell,  Dough  309. 
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the  straw  was  used  for  thatching  the  hayricks,  and  by  the  King's  cart-bones* 
That  the  profits  arising  to  the  ranger  from  tbe  said  lands  are  worth  100 J.  a-year; 
but  tbe  herbage  and  pannage  of  tbe  park  have  yielded  no  profit  to  the  ranger. 

Per  Lord  Mansfield.  The  question  is  whether  the  plaintiff  is  rateable  a£ 
all  ?  Not  for  how  much,  or  in  what  proj>ortioo.  It  is  clear  he  is  not  ratea-  [  495  ] 
ble  for  tbe  herbage  and  pannage,  because  they  yield  no  profit ;  but  there  is  a 
parcel  oi  land  inclosed,  which  he  sows,  and  afterwards  reaps  the  corn  from, 
and  the  profits  arising  to  that  ranger  from  the  said  lands  amount  to  1002.,  a- 
year ;  therefore  he  m  occupier  ;  and  quo  nomine  occupier  can  make  no  differ- 
ence, whether  by  gift  or  for  wages. 

IS.  Houses* 
14.  Improvement*.    See  post,  Div.  (H.) 

15.  Land.] 

16.  Lime  works. 

Rex  v.  Aldebboty.  T.  T.  1801.  K.  B.  1  East,  534. 

An  appeal  was  made  against  a  rate,  and  the  rate  was  amended  by  the  ses-  lime  works 
sions,  by  adding  the  names  of  certain  persons  as  joint  occupiers  of  certain  j\ro  .ra^" 
lime  works.    The  risk  of  working  the  limestone  was  stated  to  be  great,  and  it  |j^J£  0f 
was  also  stated  that  they  paid  a  certain  sum  per  annum  as  a  royalty  to  the  the  oceaw 
proprietors  of  the  quarry.     And  the  question  for  the  Court  was,  tbe  rateabi-  pier, 
lily  of  these  persons  for  these  lime  works  ;  and, 

Per  Lord  Kenuon,  C.  J.  Tbe  only  question  is,  whether  tbe  persons 
named  in  the  rate  are  rateable  in  respect  of  that  species  of  property?  The 
landlord,  who  derives  a  certain  profit  upon  it  in  the  nature  of  rents  could  not 
have  been  rated,  because  that  would  be  to  rate  the  subject  matter  twice.  But 
what  possible  objection  can  there  be  to  the  rate  upon  the  occupiers  ?  There  is 
no  pretence  to  call  this  a  mine.  But  the  land  itself  is  convertable  into  a  source 
of  piofit ;  said,  indeed,  to  be  uncertain,  but  it  is  well  known  to  be  productive, 
and  the  very  statement  of  the  case  shews  it  to  be  so.  As  to  the  quantum,  that 
must  be  settled  by  the  sessions. 

1 7.  Locks  and  tunnels* 
Rax  v.  Macdonald.  £.  T.  1809.  K.  B.  12  East,  324. 
Tbe  property  in  respect  of  which  the  appeal  was  made  was  described  in  assess-  The  lock 
meat  as  the  Rochdale  canal.     Lock,  tunnel,  dues  or  rates,  and  certain  ware-  "?d  tunnel 
booses  were  mentioned,  and  the  assessment   was   made   upon  Sir  Archibald  ?  jJ^JJJjJ 
Macdonald,  and  others,  trustees  of  the  late   Duke  of  Bridge  water.      The  for  th©  dnes 
appellants  were  not,  at  the  time  of  making  the  assessment,  inhabitants  of  Man-  and  fees 
Chester,  but  were  then  and  still  are  entitled  to,  and  in  receipt  of,  the  ton-P*x*bIa 
nage,  in  respect  of  vessels  parsing  through  the  lock  built  upon  the  Rochdale  ^"JUg  -. 
canal  under  an  act  of  the  34th  Geo.  3  ;  the  2d  sect,  reciting,  that  "Whereas   l  4ye  J 
tbe  Duke  of  Bridgewater  has  expended  a  considerable  sum  in  making  wharfs 
for  the  convenience  of  tbe  public  adjoining  or  near  to  his  canal  at  Manchester 
and  when  the  proposed  junction  is  made  with  his  canal,  the  profits  of  the  Duke 
of  Bridgewater,  arising  from  his  wharfs,  will  be  considerably  diminished,  he  ne- 
vertheless consents  to  such  junction,  on  being  authorised  to  build  a  lock  upon 
the  Rochdale  canal,  near  the  junction  and  to  collect  certain  rates  hereafter 
mentioned,  as  a  compensation  for  such  diminution  in  the  profits  of  his  whar- 
fage and  outhouses  ;  the  Duke,  &c.  at  his  and  their  own  expense,  to  build  a 
proper  lock  upon  the  said  Rochdale  canal,  at  or  near  Castle  Field,  &c.  and 
to  take  the  said  lock,  for- his  and  their  own  benefit,  as  a  compensation,  the  fol- 
lowing rates ,  viz.  (naming  rates  for  goods  carried  from  the  Rochdale  canal 
to  the  dock),  which  rates  shall  be  payable  and  paid  at  or  near  the  said  lock  to 
the  said  Duke,  &c.,  and  .shall  be  collected  by  such  persons  as  the  said  Duke, 
&c.  shall  by  writing,  &c.  appoint  to  receive  the  same."     The  lock  was  built 
in  pursuance  of  this  act.     The  tonnage  is  of  the  amount  charged  in  the  assess- 
ment.    The  appellants  did,  and  still  do,  occupy  the  lock  and  warehouses  and 

*  Art  rataabla ;  bat  if  a  house  bs  untenanted,  and  kapt  that  up,  without  being  put  to  any 

a,  it  is  ant  raiaaWs 

tbreteebU.    See  tbepertieaWr  piipeses for  whiehfe  is  appropriated* 

vol-  xin.  44 
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wharfs  mentioned  therein,  and  they  are  all  of  the  value  assessed.  The  case  then 
set  forth  the  names  of  several  individuals  on  whom  notices  of  appeal  were 
served,  who  were,  at  the  time  of  the  assessment,  inhabitants  of  Manchester, 
and  respectively  possessed  of  visible  stock  in  trade  in  that  township,  and 
were  then  personally  liable  to  be  assessed  to  the  relief  of  the  poor  in  res- 
pect thereof,  if  by  law  such  property  is  rateable  in  such  assessment ;  but  that 
neither  of  them  were  rated  in  respect  of  their  said  stocks  in  trade,  or  other 
personal  property  ;  neither  were  any  inhabitants  of  Manchester,  or  other  per- 
sons, rated  in  respect  of  their  personal  property  in  the  township.  The  pro- 
prietors of  the  Rochdale  Canal  Company  were  not  rated  for  their  locks  upon 
the  said  canal,  situated  within  the  township,  or  for  the  tonnage,  tolls,  duties,  or 
rates  arising  from  such  locks,  or  otherwise,  from  the  said  canal  within  Man- 
chester, this  being  provided  for  by  an  act  of  the  47  Geo.  3.  In  addition  to 
the  proof  already  given,  the  appellants  gave  further  evidence  of  the  amount 
of  the  clear  surplus  of  stock  in  trade,  or  other  personal  property,  in  the  instan- 
ces of  the  several  persons  contained  in  the  notice  of  appeal.  But  the  justices 
not  being  satisfied  from  the  evidence  offered,  that  there  was  any  sum  surplus  by 
which  thty  could  amend  the  rate  by  adding  the  names  of  the  persons  in  respect 
of  which  such  further  evidence  was  given,  confirmd  the  rate.  After  argument ; 
Per  Lord  Ellenborough  C.  J.  The  Court  will  not  contradict  the  decided 
cases,  by  discharging  the  rule  for  quashing  the  order  of  session  in  this  case. 
First,  as  to  the  omission  of  rating  stock  in  trade  in  Manchester.  In  order  to 
include  particular  individuals  in  the  rate,  a  case  must  be  made  out  in  evidence 
against  those  individuals  ;  here  there  was  an  attempt  to  do  it  by  the  appellants, 
but  they  failed  in  satisfying  the  Court  below  upon  the  facts.  We  have  no  con- 
cern with  the  conclusion  of  fact  which  the  justices  have  drawn,  as  tbey  state 
to  us  ;  and  I  do  not  say  that  I  should  have  come  to  the  same  conclusion  ;  but 
the  justices  have  only  found  that  certain  persons,  inhabitants  of  Manches- 
[  497  ]  ter  were  in  possession  at  the  time  of  visible  stock  in  trade  within  the  township, 
and  were  personally  liable  to  be  assessed  to  the  poor-rates  in  respect  thereof,  if 
by  law  such  property  be  liable  to  be  rated.  Now  stock  in  trade,  merely  as  be- 
ing visible,  is  not  liable  to  be  rated  ;  but,  to  make  it  rateable,  it  must  also  be 
productive  ;  but  the  justices  have  found  that  it  was  not  productive,  or.  what 
is  the  same  in  effect,  that  it  was  not  proved  to  be  eo  to  their  satisfaction  ;  that 
finding  concludes  the  question*.  And  then  the  remaining  question  stands  on 
the  rateability  of  the  property  of  trustees.  The  case  states  that  they  are  tbe 
occupiers  of  the  lock,  and  of  the  several  wharfs  and  warehouses  mentioned  hi 
the  rate  ;  and  it  is  not  disputed  that  the  property  rated  yields  profit ;  but  it  is 
objected  that  they  are  rated  for  dues  or  rates  ;  that  is,  for  the  tolls  payable  at 
the  lock  under  the  act  of  parliament,  and  that  tbe  Court  have  held  tolls  not 
to  be  rateable.  But  the  Court  have  only  said  that  tolls  are  not  rateable  per 
se,  but  only  when  connected  and  rated  conjunctively  with  real  and  substan- 
tial property  situated  in  the  parish  ;  which,  as  yielding  profit  there  by  means 
of  the  tolls,  is  the  proper  subject  of  rating  within  the  act  of  Elizabeth.  Now  here 
the  lock  itself  is  rated,  which  is  something  real  and  substantial,  locally  situated  in 
the  township,  and  producing  profit ;  and  the  addition  of  the  dues  or  rates  is 
merely  giving  other  names  for  the  same  thing.  These  duties  or  rates  are  giv- 
en by  the  act  of  parliament  as  a  compensation  to  the  Duke  of  Bridgewater,  for 
the  loss  of  his  profits  of  certain  wharfs  adjoining  to  his  canal  at  Manchester  ; 
which  wharfs  were  before  clearly  rateable  in  respect  of  those  profits  ;  the  rates, 
therefore,  made  payable  at  the  lock  were  substituted  as  a  compensation  for,  and 
in  lieu  of,  the  wharfage  before  enjoyed  ;  they  are  the  substituted  medium  of  the 
profits  arising,  as  the  act  describes,  from  those  wharfs.  The  Court,  therefore,  by 
this  decision  will  not  break  in  upon  that  which  they  have  recently  decided,  that 
tolls  per  sey  and  when  not  mixed  with  a  rate  upon  other  property,  which,  as  ba- 
ring substance  and  locality  within  the  parish,  is  properly  rateable  there,  are  not 
liable  to  be  rated.     Therefore  the  rate  and  order  of  sessions  were  confirmed. 
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18th.  Lot  and  cope.* 
\9tk*  Lot  toUy  4rc.  of  calamine. 
Rex  y.  Baptist  Mill  Company.   T.   T.  1813.  K.  B.  1  M.  &  S.  612. 
Upon  a  question  whether  the  lot  toll  and  free  share  of  calamine  was  ratea-  Non-resL 
ble,  it  was  stated  that,  by  indenture,  reciting  that  J.  L.,  as  lord  of  the  manor  <*ent  lessee 
of  Rowberrow,  was  entitled  to  a  lot  toll,  or  free  share  of  all  calamine,  or  lapU   I-/98.,' 
calaminaris9  raised  within  the  manor,  in  the  proportion  of  one  part  in  four,  &c  oVcaUu 
and  which  had  been  lately  received  by  him  at  only  three  years  in  the  twenty  in  mine  u 
the  enclosed  lands,  but  were  not  ascertained  in  the  unenclosed  lands ;  and  that  rateable. 
the  Baptist  Mill  Company  had  agreed  to  take  the  said  lot  or  free  share  of  the 
said  J.  L. ;   the  said  J.  L.  demised  to  the  company  "  all  that  the  said  part, 
perpart,  lot,  and  free  share  of  the  said  J.  L.,  as  lord  of  the  manor,  of  and  in  all 
calamine,  stone,  or  lapis  calaminaris,  raised  or  gotten,  or  to  be  raised  or  got- 
ten, in  the  enclosed  lands,  or  the  waters,  or  the  other  lands  within  the  said 
manor,  or  which  be  had  a  right  to  claim  or  demand,  with  liberty  to  take  and 
carry  away  the  same;"  to  hold  to  the  lessees,  their  executors,  &c.  for  ten 
years,  at  the  yearly  rent  of  2102,     The  case  further  stated  that  the   lessees 
were  not,  at  the  time  of  making  the  rate,  in  the  occupation  of  any  land  or 
building  in  the  parish  of  R.,  unless  the  lot  toll  and  free  share  is  to  be  consid- 
ered as  land ;  that  they  and  their  agent  for  collecting  this  free  share  reside 
elsewhere,  and  run  no  risk,  nor  incur  any  expense  whatever. 

The  Court  were  of  opinion  that,  as  this  share  was  received  without  risk  or 
contingency,  it  could  not  be  considered  as  a  mine  exempted  from  taxation  by 
the  statute,  and  that  the  lord,  being  entitled  to  a  share  of  the  original  produce 
of  the  soil,  he  was  a  qualified  occupier  of  the  land  itself,  and  would  have  been 
rateable  as  such,  if  his  interest  had  not  been  demised ;  and,  as  this  was  not  a 
lease  of  a  personal  chattel,  but  of  a  share  of  the  produce  of  the  land  before 
the  mineral  was  actually  raised,  the  lessee  was  as  an  occupier  of  this  land  to 
that  extent,  and  rateable  as  such  for  the  profits  of  the   full  share.  ^ 

20th.  Malt-house.] 
2 1st.  Manor. 
Rex  v.  Vandewall.  E.  T.  1792.  K.  B.  Bott.  131  :  S.  C.  2  Burr.  991. 
S.  V.,  Esq.,  lord  of  the  manor  of  A.,  was  charged  to  the  poor-rate  for  the  A  manor 
manor  itself  (exclusive  of  the  demesne   lands),  consisting  of  quit  rents,  fines  itself  ia  not 
for  renewal  of  copyholds,  and  other  casual  fruits  and  profits,  he  occupving  no-  ratea   e* 
thing  else  in  the  parish.     The  justices  confirmed  the  rate.     The  order  being 
removed  by  certiorari,  it  was  objected  that  the  lord  was  not  an  inhabitant,  nor 
were  the  rents  and  profits  of  the  manor  rateable  under  the  statute. 

Lord  Mansfield,  C.  J.  The  rents  and  casual  profits  of  the  manor  are  not 
rateable  to  the  poor  ;  which  he  said  was  so  clear,  that  there  was  no  need  to  en- 
ter into  any  reasonings  about  it;  and,  so  far  as  appeared  to  the  Court,  such  a 
rate  had  never  been  attempted  before. 

22nd.  Mills.     See  ante,  Malt-house.  [  499  ] 

23<2.  Mineral  springs. 
Rex  v.  Miller.  T.  T.  1777.   K.  B.  Cowp.  419. 
Certain  lands  and  buildings  at  Cheltenham,  containing  four  acres,  and  a  Land  cow- 
well  of  mineral  water  thereout  arising,  were  let  at  the  venrly  rent  of  100/. ;  theedwjth  mi* 
lands  and  buildings,  independent  of  the  well,  being  of  about  the  value  of  201.  .   nieMe 
per  annum.     The  rent  paid  for  the  mineral  water  of  the  well  was  802.     The  A8  at  Chel-' 
tenant  was  rated  upon  1001.  per  annum  for  the  premises  by  the  description  of  tenham. 

*  A  direct  interest  or  profit  arising  from  a  right  to  take  part  of  the  soil  or  its  produce  is 
rateable  tw  hen  the  land  is  not  liable  to  assessment  in  other  respects  ;  each  are  the  lot  and  cope 
of  a  lead-mine,  Rowla  v.  Gells,  Cowp.  415  ;  and  the  toll  and  tin  dues  of  a  tin-mine,  Rex  v. 
St.  Agnes,  3  T.  R.  480  ;  lot  and  free  share  of  calamine,  to  be  raised  within  a  manor,  K?x 
t.  Baptist  Mill  Company,  1  M.  &  S.  612  ;  and  if  a  man  has  taken  a  lease  of  land,  with 
privilege  to  dig  for  mines,  he  may  be  rated  for  the  land ;  see  Smelting  Company  v.  Rich- 
ardson, 3  Bnzr.  1341  ;  1  Bl.  Rep.  348. 

t  A  tenement  of  little  or  no  value,  fitted  up  as  amalthouse  and  a  malt  mill  put  into  it,  thsn 
the)  whole  is  let  together,  the  whole  must  be  estimated  together  as  any  other  leasehold  pro- 
perty, according  to  its  value ;  Cald.  275. 
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"  lands,1'  and  the  rate  was  held  to  be  goo^ ;  for  it  is  not  a  rate  upon  the 

profits  of  the  well,  but  upon  four  acre*  of  land,  let  at  1002,  per  annum,  the 

value  of  which  arising  pat tly  from  the  buildings,  and  partly  from  the  spring 

that  produce*  the  mineral  water ;  therefore  the  profits  of  the  spring  are  part 

of  the  produce  of  the  land,  and  as  such  ought  to  be  rated. 

24tA.  Mines* 

1.  Rkx  v.  Bishop  op  Rwhbste*.  E.  T.  1809.  K.  B.  It  East,  363. 

Wh*™  *         The  trustees  appealed  to  the  sessions  against  a  poor-rate  made  for  the  pa- 

u^j         rish  of  Hunstonworth,  in  the  county  of  Durham,  in  which  they,  being  lesson, 

mines,  with  *s  after-mentioned,  were  rated  in  the  sum  of  501,,  being  one  moiety  of  the 

liberty  to     certain  rent  of  1002.  reserved  by  the  said  lease.     The  sessions  confirmed  the 

the  tenant*  rate,  subject  to  the  opinion  of  this  Court  on  a  case  which  set  forth  the  lease 

to  dig,  re-    um)er  which  the  rent  was  reserved.     This  case  was  an  indenture  of  lease,  ira- 

scrvine*  a  * 

certain  rent,  der  which  the  rent  was  reserved,  dated  the  30th  of  May,  1 105,  and  made  be- 

and  a  pro.  tween  the  Bishop  of  Rochester  and  the  other  trustees  of  the  one  part,  and  A. 
portion  of  Surtees  and  others  of  the  other  part,  whereby  the  trustees  demised  to  the  lessee 
tne  °™ '.  "  all  the  mines,  veins,  &c.  parcels  and  wastes  of  lead  ore,  and  other  minerals 
raised,  and  am*  ^°8S^S  ?  an<J  a^°  *H  tne  seams  of  coal  then  open  or  discovered,  or  which 
r  500  1  should  or  might,  during  the  time  therein  mentioned,  be  open  or  discovered 
be  not  rest,  within,  under,  or  upon  the  township  lands,  called  Nackton,  in  the  parish  of 
dent  within  Hunstonworth,  and  within  certain  other  lands  within  mentioned,  together  with 
^^"i?'  ^u^  ^bertv  anc*  authority  for  the  lessees  to  dig  and  search  for  pits,  &c.  under 
n^rateaT1  anv  °^  t*le  M^  l&no>8'  *°r  filing  &H  tne  lead  ore,  minerals,  and  coals  in  and 
tie,  upon  the  said  mining  grounds,  with  other  powers  for  the  erection  of  machine- 

ry and  other  buildings  on  the  mining  ground,  and  for  facilitating  the  working 
of  the  mines  as  therein  mentioned,  to  hold  the  demised  premises  to  the  lessees 
for  the  term  of  twenty-one  years,  yielding  and  paying  therefor,  yearly  during 
the  said  term,  unto  the  said  lessors,  their  heirs,  &c.  for  and  in  respect  of  the 
said  lead  ore,  and  other  minerals,  the  clear  yearly  rent  or  sum  of  1001.,  paya- 
ble half-yearly.  There  were  also  reserved,  by  way  of  rent,  certain  portions  of 
such  lead  ore  as  should  be  gotten  from  and  out  of  the  said  mining  grounds. 
^  There  was  also  a  separate  rent  reserved  for  the  coals  when  wrought,  and  a 
*  rent  for  damages  done,  to  the  ground  tenants.  The  lessees  were  bound  to  pay 
oil  manner  of  taxes,  rates,  assessments,  and  impositions  whatsoever,  parlia- 
mentary or  parochial,  already  or  thereafter  to  be  taxed  on  the  demised  pre- 
mises, or  on  the  lead  ore  or  other  minerals,  coals,  or  fossils  gotten  thereout,  or 
on  the  lessor  or  lessors  in  respect  thereof.  The  case  also  stated  that  no  coal 
mines  had  been  wrought  within  the  grounds  mentioned  in  (he  lease.  That  the 
lessees  had  other  lead  mines  in  the  neighbourhood,  but  bad  gotten  no  ore  from 
under  the  grounds  of  the  lessors  mentioned  in  the  lease,  and  consequently  no 
proportion  of  lead  ore  had  been  raised  or  become  due  to  the  lessors.  The 
lessors  stood  rated  in  50/.  being  a  moiety  of  the  certain  rent  of  1001.  reserved 
by  the  lease,  and  which  was  deemed  a  fair  proportion  for  that  part  of  the 
mining  ground,  which  is  in  the  parish  of  Hunstonworth  ;  and  the  lessors,  if 

•  It  baa  been  already  shown,  ante  497,  n.  that  the  owners  of  duties  arising  not  of  —til 
lie  mines,  such  ae  the  lot  and  cope  of  lead  mines,  Bowls  v.  Gells,  Cowp.  4S1 ;  1  fiott.  146. 
pi,  174  ;  the  toll  and  farm  tin  of  tin  mines,  Rex  v.  St.  Agnes,  3T.  R.  480 ;  1  Bott.  199.pL 
197  ;  are  rateable ;  and  there  is  no  distinction  between  oases  where  a  party  takes  this  in- 
terest under  a  specific  contract,  or  where  the  adventurers  work  under  a  custom  previously 
existing  throughout  a  district ;  per  Abbott,  C.  J.  Rex  v.  Austell,  5  B.  *  A.  CM. 

But  the  rateability  seems  to  depend  upon  the  subject  assessed  being  aetuatty  occupied 
by  the  person  rated.  Where  a  portion  of  the  native  mineral  is  reserved  to  the  owner  of 
the  mine,  he  is  rateable  for  it  as  the  occupier  of  so  much  land,  receiving  the  profit  with- 
out  risk,  and  freed  from  the  haiards  of  working,  they  are  assessable  ae  the  profits  of  te 
much  land,  Rex  v.  Baptist  Mill  Company,  1  M.  &  S.  619 ;  and  his  lessee  of  the  share  would 
be  equally  rateable  ;  Rex.  v.  St.  Austell,  5  B.  &  A.  698.  But  if  the  owner  puts  himself 
out  of  possession  of  the  mines  altogether,  standing  towards  the  workers  of  the  mine  hi  the 
relative  of  landlord  to  a  tenant,  whether  he  reserves  to  himself  a  tnonied  rent,  Rex  v.  Bi» 
shop  of  Rochester,  19  East,  599  ;  or  a  portion  of  the  mineral  in  its  manufactured  stain,  as, 
Jbr  instance,  so  much  smelted  lead,  neither  the  owner  nor  bis  lessee  are  held  rateable ;  Ret 
v.  Barl Fomfret, 5 M.  AS.  199, 
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liable  at  mil,  did  not  object  to  the  fairness  of  the  apportionment.  He  rate  wat 
in  the  following  form : — "  Lord  Crewe's  trustees  for  certain  annual  rent  paid 
them  by  Easterby,  Hall,  and  Co.,  for  the  liberty  of  opening  the  mines  within 
their  lands,  spoil  of  ground,  d&c.  601.  Rate,  8/.  16*."  None  of  the  lessors 
reside  or  have  any  dwelling-house  in  the  parish  of  Hunstonworth.  The  les- 
sees were^not  rated  to  the  relief  of  the  poor  in  respect  of  the  demised  mines. 
After  argument, 

Per  Lord  Elle*konmgk,  C.  J.  The  trustees  can  only  be  rated  as  inhabi- 
tants or  occupiers  within  the  parish.  We  have  so  recently,  12  East,  330; 
IS  East,  346.  put  a  construction  upon  the  word  "  inhabitant'9  in  the  statute 
of  Elisabeth,  as  meaning  a  residence  within  the  parish,  that  it  is  unnecessary 
to  discuss  the  matter  again,  and  the  fact  of  such  inhabitancy  is  negatived  by 
the  case.  Neither  are  they  occupiers  of  the  property  for  which  they  are  ra- 
ted ;  so  far  from  it,  that  they  cannot  maintain  trespass  for  any  injury  done  to 
the  property  which  they  are  supposed  to  occupy  ;  and  even  if  they  were  the 
actual  occupiers  of  coal  mines,  they  would  not  be  rateable  for  them  before 
they  were  worked  and  productive ;  8  East,  387.  But  this  is  no  more  than  a 
contract  with  tenants  for  the  payment  of  a  certain  rent  for  ores  supposed  to 
lie  under  the  surface ;  and  if  the  tenants  should  open  the  ground,  and  raise 
the  ore,  reserving  a  certain  proportion  of  ore  to  the  ground  landlords,  there 
is  no  occupation  of  any  thing  within  the  statute.  If  hereafter  the  tenants 
should  open  the  ground,  and  raise  the  ore,  the  trustees  will  then  be  entitled  to 
certain  proportions,  and  such  profits  may  come  within  a  different  rule  as  lot  I  ^*  J 
and  cope,  upon  which  no  question  at  present  arises. 

2.  Rex  v.  Pomfrkt.  M.  T.  1815.  K.  B.  5  M.  &  S.  139. 

The  owner  of  lead  mines  leased  all  the  mines  of  lead  and  lead  ore,  with  cer-  So,  an  own- 
tain  smelting  mills  and  other  premises,  yielding,  paying,  and  delivering  one  full  •*#  who  re. 
fifth  part,  dole,  or  share,  of  an  the  best  ore,  hearth  lead,  and  one  full  fifth  part,  ""?*] 
dole,  or  share,  of  all  the  flag  or  flag  hearth  lead  that  should  be  smelted  from  J^Mtnxe°©f 
the  ore  to  be  from  time  ttf  time  dug,  wrought,  or  raised  in,  from,  and  out  of  the  rent  was 
said  mines  and  premises,  free  of  dues,  &c.     The  lessees  to  deliver  the  fifth  hoMen  not 
dole  or  share  as  often  as  the  quantity  smelted  should  amount  to  400  pieces,  or  *t*abW. 
at  the  end  of  every  four  weeks,  at  the  lessor's  option.     It  was  held  that  the  r 
lessors  were  not  liable  to  be  rated  for  the  lead  rendered  to  them  under  the  lease; 
for,  although  a  reservation  of  a  part  of  the  thing  demised  cannot  properly  ope- 
rate as  a  tender,  but  as  a  reservation,  yet  this  is  not  the  reservation  of  the  mi- 
neral in  its  natural  state,  but  of  a  metal  produced  from  that  mineral  by  the 
laborious  and  expensive  process  of  smelting,  in  which  the  native  mineral  is 
mixed  with  another,  viz.  coal  or  charcoal,  and  is  rather  a  manufacture  result- 
ing from  those  materials  than  the  original  earth.     The  lease  puts  the  party  in 
the  nature  of  landlords  and  tenants,  and  this  is  in  the  nature  of  a  rent. 

3.  Rex  v.  Anstexl.  H.  T.  1820.  K.  B.  5  B.  &  A.  693. 

The  owner  of  the  soil  granted  by  indenture  to  certain  adventurers  full  and  Bat  h  ie 
free  liberty  to  dig,  mine,  and  search  for  tin,  tin  ore.  &c.,  and  the  same  to  take  otherwise, 
and  convert  to  their  own  use,  subject  to  reservations  therein  contained,  and  to  "~ ttte  C0T#~ 
make  adits,  shafts,  i&c.  as  they  should  think  necessary,  yielding  and  paying  to  JJJ^J^. 
him  one  full  eighth  share  of  all  such  tin,  tin  ore,  &c.,  the  same  having  been  first  eigDt  part  Jf 
spatted,  picked,  or  otherwise  made  merchantable  and  fit  to  be  smelted.     And  tin  ore  for 
the  indenture  also  contained  a  covenant  for  payment  of  the  ore  reserved,  or  to  smelting.*  , 
pay  the  same  in  money  at  the  lessor's  election,  who  had  taken  the  money  in 
lieu  of  the  ore.     It  was  held*  upon  the  authority  of  Rowts  v.  Gel!,  Cowp.  451. 
and  Rex  v.  Baptist  Mill  Company,  code  497,  that  he  was  rateable  for  this  eighth 
part  as  the  occupier  of  land,  and  deriving  profit  from  that  occupation  ;  for 


eaoa  is  distinguishable  from  Box  v.  Pomfret ;  first,  because  there  wae  an  abso- 
lute demise  in  that  ease  of  mil  the  mines  under  which  the  possession,  both  of  that  part 
which  was  worked  and  that  which  was  not,  passed  to  the  lessees.  But  here  there  is  an  ex. 
proas  reservation  of  part.  Secondly,  the  share  reserved  to  the  lord  in  Rex  v.  Pomfret,  was 
of  eoeked  lead,  and  hero  it  is  of  part  of  the  native  minerals. 
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there  is  no  distinction  where  a  party  takes  an  interest  under  a  specific  contract, 
as  in  this  case,  or  under  a  custom  of  the  district. 

4.  Rex  v.  Pabxott.  £.  T.   1794.  R.B.  5  T.  R,  693;  S.C.  1  BotU  209; 

S.  C.  JNol.  Rep.  158. 

So, coal  The  appellants  are  lessees  of  some  coal  mines  at  Exhall,  in  Warwickshire, 

mines  are     and  appealed  to  the  sessions  against  a  poor-rate,  which  was  confirmed,  subject 

I  602  ]    t0  the  opinion  of  this  Court,  on  the  following  case ;  The  appellants  are  in  pos- 

rateable  by  868Sion  Qf  the  colliery*  for  which  they  are  rated  under  a  lease  from  Messrs.  A. 

worth  of*88  anQ*  F.»  by  which  they  were  bound  to  work  the  colliery  and  to  pay  a  sixth  part 

the  statute ;  of  the  money  produced  by  the  sale  of  the  coals  got  there,  without  any  deduction 

therefore     on  account  of  the  expense  of  working  :  it  was  proved  that,  upon  an  average 

d*e  j6**6*    of  the  last  three  years,  the  appellants  paid  3002.  15s.  iyu  as  a  sixth  part  of  the 

he  derives   produce  °f  the  coals  sold,  and  that- they  lost  two  farthings  on  every  ton  of  coals 

no  profit;     sold;  that  the  colliery  always  was,  and  still  is,  a  losing  adventure,  from  the 

first  of  their  taking  it,  and  that  they  must  have  known  it  at  the  time  they  took 

it ;  and  their  inducement  for  taking  it  was,  that,  when  they  had  worked  out  the 

coals  in  this  colliery,  they  would  be  able  to  get  at  coal  of  their  own,  which 

was  adjoining,  and  that  this  was  a  cheaper  way  of  getting  at  it  than  any  other 

which  they  could  have  adopted* 

Lord  Kenyan,  C.  /.  It  is  said,  that  this  burden  is  to  be  laid  where  the  be- 
nefit arises ;  but  that  rule  cannot  hold  in  a  variety  of  instances  that  might  be 
put*  Suppose  a  landlord  makes  so  bard  a  bargain  with  his  tenant,  that  the 
latter  derives  no  benefit  from  the  farm,  must  not  the  tenant  be  rated  to  the 
poor?  The  landlord  certainly  is  not  liable.  This  case  differs  from  that  of 
Rowls  v.  Gell,  Cowp.  451.  in  this  respect:  that  was  the  case  of  lead  mines, 
which  are  not  rateable  under  the  statute  of  Eliz.,  and  there  the  question  was, 
Whether  or  not  the  lessee  was  rateable  for  certain  annual  profits,  which  he  re- 
ceived without  any  risk  on  his  part  ?  Of  the  decision  in  that  case,  it  is  not  ne- 
cessary for  me  to  say  anything  at  present :  I  will  form  my  opinion  upon  that 
question  when  it  arises  again.  But  here  the  property  is  rateable  under  the 
express  words  of  43  Eliz.  c.  2.  It  appears,  in  the  case,  that  there  has  been  a 
-  clear  profit  of  10002.  a  year  since  the  lease  was  granted  ;  and  the  question  is 
whether  the  appellants,  who  are  occupiers  of  the  mines,  which  it  is  admitted 
are  rateable  property,  are  or  are  not  liable  to  be  rated  in  respect  of  this  pro- 
perty ?  Their  objection  is,  that  they  have  made  an  unprofitable  bargain  with 
the  lessee  ;  but  we  cannot  examine  into  that,  it  being  sufficient  to  make  then 
liable  that  they  are  the  occupiers  of  rateable  property. 

5.  Rex  v.  Cunningham:  M.  T.  1804.  K.  B.  5  East,  478. 

And  though      C.  and  Co.,  who  are  lessees  and  occupiers  of  a  large  tract  of  land  in  the 

the  coal  be   parish  of  Bedweltz,  and  of  several  mines  of  iron  ore  and  coal  under  the  same, 

U    It  f      were  asse88€<*  in  the  rate  as  follows: .  "Foi  the  farm  and  lands,  32i.  For  the  iron 

the  ore  of    a°d  coal  mines,  702. "     The  iron  ore  and  coal  which  they  raise  is  applied  solely 

his  own       to  the  manufacturing  of  iron  in  furnaces  built  for  the  purpose,  part  of  which  is 

mine.  raised  under  the  farms  and  lands  rated,  and  part  under  the  mountains.  Messrs. 

C.  and  Co.  objected  to  the  rate  on  the  following  grounds  :   1st.  They  ought  not 

to  be  separately  charged  for  minerals  under  the  surface*     2ndly.  That  iron 

mines  are  not  assessable  to  the  pooi -rates.     3rdly.  That  the  coal  itself,  being 

raised  for  making  iron,  is  also  not  liable  to  be  assessed. 

Lord  EUenboroughy  C  J.,  said  :  that  it  was  likely  they  would  contend,  and 
that  with  success,. that  iron  mines  were  not  rateable,  and  that,  though  the  coals 
[  503  ]    mines  were  rateable  (concerning  which  it  could  make  no  difference  whether  the 
coal  were  sold  by  the  owner  to  another,  who  used  it  in  an  iron  foundery,  or 
whether  he  applied  it  himself  to  the  like  purpose,)  yet,  being  rated  conjointly 
with   something  else,  which  was  not  rateable,  and  the  Court  here  having  no 
means  to  ascertain  the  several  proportions,  so  as  to  leclify  the  excess  of  the 
rate,  they  could  do  nothing  else  than  quash  the  order  of  sessions,  which  had 
confirmed  the  rate  generally,  such  order  being,  at  all  events  wrong. 
But  the  st*.     6-  Smelting  Company  v.  Richardson.  M.  T.  1762.  K.  B.  3  Burr.  134J. 
tut©  does         The  defendant  had  distrained  for  the  poor-rate  assessed  on  the  occupiers  of 
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the  lead'  mines  lying  in  the  parish  of  Alston ;  upon  which  they  brought  this  ac-  not  extend 
tion.     The  case  stated  that  they  (plaintiffs)  were  lessees  from  Greenwich  Hos- to,cad 
pital ;  that  tbey  worked  the  mine,  but  did  not  live  in  the  parish  of  Alston  ;j?ine^*od* 
that  the  profits  of  the  hospital  that  year  amounted  to  19002,/ but  those  to  the  the^arem* 
plaintiff  (the  lessees)  were  quite  precarious  and  uncertain,  and  that  some  years  rateable. 
they  gained  nothing  ;  that  no  lead  mines  had  ever  been  assessed,  except  in  an 
instance  or  two  since  making  this  distress. 

Per  Lard  Mmufidd>  C  J.  The  question  is  no  more  than  this  :  Whether 
a  lessee  of  lead  mines,  whereon  no  rent  is  reserved  other  than  a  certain  pro- 
portion of  the  ore  to  be  raised,  is  rateable  to  the  poor  under  the  43  Eliz.?  Now, 
nothing  can  be  clearer  than  that  these  mines  are  not  within  the  letter  of  the 
statute  ;  for  the  legislature  could  never  intend  by  the  word  "  coal  mines"  to 
comprehend  other  species  of  mines.  If  they  had  meant  to  include  tbem,  they 
would  either  have  enumerated  them,  or  used  the  general  word  "mines  ;''  so 
that  the  expression  "  coal  mines"  expressly  excludes  mines  of  any  other  sort, 
as  much  as  if  they  had  been  excepted.  And  there  was  a  very  good  ground 
of  exempting  them,  as,  from  the  nature  of  working  them,  they  are  liable  to 
mote  hazard  #nd  expense  than  coal  mines  are*  And  at  that  time  all  copper, 
lead,  and  tin  mines,  in  Derbyshire,  Cornwall,  and  Mendip  in  Somersetshire 
(which  ate  the  only  counties  where  works  of  that  kind  were  then  established) 
were  governed  by  particular  laws,  whereby  any  stranger  conforming  to  the 
ceremonies  hereby  required  was  at  liberty  to  work  those  mines,  without  any 
reward  to  the  owner  of  the  soil.  And,  as  all  these  undertakings  were  attended 
with  infinite  hazard  and  expense,  and  often  ruined  the  projectors,  it  is  no  im- 
probable conjecture  that  the  legislatute  meant  for  this  reason,  and  in  order  to 
encourage  them  to  pioceed  in  undertakings  of  this  public  utility,  to  exempt 
tbem  from  any  other  burden  or  imposition  than  those  that  the  miners'  law  had 
imposed.  Indeed,  if  a  man  has  taken  a  lease  of  land,  with  privilege  to  dig  for 
mines,  be  may  be  rated  for  the  land.  But  that  is  not  the  present  case.  And 
where  the  legislature  have  not  imposed  a  tax/  this  Court  cannot  do  it  by  con- 
struction. For  example,  the  fees  of  a  physician  or  lawyer  are  not  made  liable 
by  the  act,  and  therefore  cannot  be  rated.  Upon  the  whole,  as  here  might  be  a 
very  good  reason  for  not  making  these  mines  liable,  which  is  forfeited  by  usage, 
and  they  are  not  within  the  letter  of  the  act,  I  am  clear  they  are  not  rateable. 

£&&•  New  river.  r  *q4  -» 

Rbx  v.  Nkw  Rtvbr  Company.  £.  T«  1813.  K.  B.  1  M.  &  S.  603.  L  J 

The  New  River  Company  supply  great  part  of  Loudon  and  Westminster  The  New 
with  water  from  a  spring  rising  in  Chadwell  Mead,  in  the  liberty  of  Amwell,  River  Com. 
by  means  of  a  cut,  called  the  New  River,  leading  from  the  spring  to  a  reset-  Pany  ., 
voir  at  Islington,  whence  it  is  distributed  by  engines  and  pipes  to  different  parts ZB  n 
of  the  metropolis,  from  which  the  company  derive  a  considerable  profit  beyond 
the  sum  on  which  the  property  in  .question  was  rated.  It  was  described  in 
the  rate  as  *'  land  in  Chadwell  Mead."  It  contained  about  two  acres,  and 
consisted  solely  of  the  basin  in  which  the  spring  rises,  and  so  much  of  the 
cut  from  thence,  called  the  New  River,  as  lies  in  the  liberty  of  Amwell.  The 
sessions  found  that  the  annual  value  of  the  land,  if  not  covered  with  water* 
would  be  61. ;  that  the  whole  profits  of  the  company  arise  from  the  sale  of  the 
water,  no  part  of  which  is  distributed,  nor  is  any  received  or  becomes  due  in 
Amwell.  If  the  advantage  which  the  company  derives  from  the  use  of  the 
spring  may  by  law  be  included  in  the  rate  upon  the  canal,  the  land  and  spring 
together  are  of  the  annual  value  at  which  they  are  rated,  i.  e.  3002.  per  annum. 
The  Court  held  the  rate  good  upon  the  authority  of  Rex  v.  Miller,  ante,  499, 
for  it  is  an  immaterial  difference  that  the  owner  is  occupier.  There  is  land 
and  water  enclosed  in  a  basin,  which  falls  within  the  description  of  land  ;  and 
though  a  portion  of  its  profits  is  derived  from  pipes,  through  which  it  is  distri- 
buted in  other  places,  it  is  found  to  have  a  certain  ascertained  value  at  the 
fountain  head  ;  and  it  is  enough  to  ascertain  the  local  value  of  the  property 
Without  inquiring  whether  it  yields  a  return  on  the  spot. 


964  POOH Of  rt«  Jtafr    JVqparr/  mas**!*. 

264k.  Prtfis* 
91th.  Rent. 
1.  Bum  t.  Gsikdaxl.  T.  T.  1786.  K.  B.  1  T.  R-  338 ;  8.  C.   1  Bolt  173. 
^"^!Hi       P*  &m*  c  J-     Lonl  M*nsfieW  baa  amid,  that  the  landlord  was  Defer 


\y  rates,      •ssessed  for  his  rent,  because  chat  would  bo  a  double  assessment,  as  bis 
Met  had  paid  before. 

[  505  ]  2.  Ru  y.  Gttfls.  M.  T.  1677.  K.  B.  Comb-  62, 

Bat  ground     In  this  ease  it  was  resolved  by  toe  Court,  that  ground-roots  are  liable  to  tba 
rente  are.     poor-rates. 

%{?&■*  JKsservwars*. 
Rex  v.,  CoBFomATKwi  of  Bath.  M.  T.  181 K  K.  B.  14  East,  609. 
A  reservior  Bj  a  rate  duly  made*  allowed,  and  published  for  the  relief  of  the  poor  of 
for  s apply,  the  perish  of  Lyncomb  and  Widcomb,  in  the  county  of  Somerset,  the  eorpeta- 
wtdTwiter  t*on  of  ^atn  were  ratoo»  M  occupiers  of  certain  springs  and  reservoirs  in  the 
is  rateable.00111  of  22J.  10#,  The  corporation  appealed  against  this  rate,  and  the  ses- 
sions confirmed  it,  subject  to  the  opinion  of  the  Court  of  King's  Bench  upon 
the  following  case*  The  mayor,  die.  of  Bath  were  incorporated  by  charter, 
by  6  Geo.  3.  c.  70.  "  for  (amongst  other  purposes)  better  supplying  the  in- 
habitants of  the  said  city,  liberties,  and  precincts,  with  water"  (a  public  act). 
After  reciting  that  there  was  a  scarcity  of  water  within  the  city  etc.,  and 
that  there  was  in  the  neighbourhood  of  the  said  city  several  springs  of  water 
belonging  to  the  corporation,  it  is  enacted,  "  that  the  corporation  shall  have 
full  power  to  cause  water  to  be  conveyed  to  the  said  city,  etc,  from  such 
springs;  and  it  gives  them  authority  to  enter  upon  and  break  up  any  soil 
within  two  miles  of  the  city,  and  the  soil  or  pavement  of  any  street  within 
the  city,  in  order  to  drain  and  collect  the  water  of  the  said  springs  and  make 
reservoirs  sufficient  for  keeping  such  water,  and  to  erect  conduits,  water- 
courses, and  engines  necessary  for  distributing  such  water  into  the  several 
parts  of  the  said  city,  d*c.,  and  to  lay  under  ground  aqueducts  and  pipes  most 
convenient  for  the  same  purpose."  And  it  vests  the  right  and  property  of  all 
watercourses  leading  from  the  said  springs  to  the  said  city ;  and  also  of  all 
reservoirs,  conduits,  wsrtercourses,  engines,  buildings,  aqueducts,  and  pipes, 
erected  or  used  for  the  purpose  aforesaid  in  the  mayor,  die.  of  Bath.  Under 
this  act,  the  corporation  made  several  reservoirs  in  the  parish  of  Lynoomb  and 
Widcomb,  where  the  springs  aforesaid  are  situated,  in  the  neighborhood  of  Bath, 
no  part  of  the  said  city,  &c«  lying  within  the  said  parish.  The  reservoirs  are 
walled  in  and  roofed  ;  aqueducts  and  pipes  were  also  laid  under  ground  for  con- 
veying the  water  which  first  passes  through  a  part  of  the  said  parish  of  Lyn* 
comb  and  Widcomb,  called  Holloway,  and  from  thence  along  a  certain  bridge, 
called  the  Old  Bridge,  over  the  river  Avon,  into  and  through  the  parish  of  St 
James,  and  the  parish  of  St  Peter  and  St  Paul,  which  two  parishes  are  within 
the  city  of  Both,  d&c.     All  the  waters  flowing  from  the  said  springs  are  collect* 

*  Where  e  profit  does  exist,  it  is  immaterial  whether  the  return  is  annual,  end  in  e  fixed 
unvarying  proportion,  Jones  v.  Maunsell,  Doug.  302 ;  Rowla  t.  Gells,  Cowp.  451  ;  Atkins 
v.  Davie,  Buller,  J.,  Cald.  325 ;  Rex  v.  Afberburv,  1  East,  394  ;  Rex  v.  Woodland,  2  Best, 
164 ;  or  whether  it  is  uncertain  in  the  amount,  and  subject  to  risk  and  expense.  Bat  in  or- 
der to  render  the  occupier  rateable,  it  is  not  only  necessary  that  the  thins  ahoeid  yield  a 
profit,  but  that  some  emolument  should  be  derived  from  the  occupation  m  a  personal  ead 

{private  respect,  Rex  v.  Ferrot,  3  East,  506  ;  and  where  such  an  occupier  exists,  the  law 
ooks  to  the  productive  value  of  the  thing  as  the  fund  to  be  taxed,  without  reference  to  his 
beneficial  share  of  it ;  for  the  tax  is  laid  upon  the  entire  profit  which  the  piopeity  yields,  w 
whomsoever  payable. 

t  Quit  rente,  and  the  casual  profits  of  a  manor,  have  been  held  not  rateable,  Rex  v.  Vande- 
wall,  2  Burr.  991 ;  but  this  decision  is  maintainable  as  to  quit  rente,  upon  the  principle  ef 
excluding  a  double  rate,  and  the  reason  assigned  by  Lord  Kenyon,  C.  J.,  why  a  profit  in  the 
nature  o(  rent  could  not  have  been  rated  was,  because  that  would  be  to  rate  the  subject  met. 
ter  twice  ;  Rex  v.  Alberbury,  1  Beet,  535  ;  et  per  Eyre,  J«,  Comb.  964.  Lord  Mansfield 
appears  to  have  been  of  the  same  opinion.  Mr.  Justice  Blackstone  seexes  to  have  doubted, 
likewise,  whether  some  rents  were  not  assessable  to  the  poor ;  Lowndes  v.  Home,  2  JH. 
Rep.  1252.  Lord  Holt  declared  that  quit  rents  were  determined  to  be  rateable ;  per  Hoh, 
C.J.t  Comb.  264  V  Rail's  case,  Carth.  14. 
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ed  into  the  said  reservoirs,  from  each  of  which  they  are  distributed  by  mean*  [  606  ] 
of  a  main-pipe  ami  cock,  under  the  charge  of  an  officer  of  the  corporation,  who 
has  no  residence  upon  the  spot,  but  goes  there  twice  a  day  for  the  purpose  of 
taming  the  cocks  and  distributing  the  waters  ;  and  from  these  main  pipes  they 
are  distributed  by  smaller  pipes  to  the  houses  of  various  inhabitants,  both  of 
that  of  the  parish  of  Lyncoinb  and  Widcomb,  called  Hollo  way,  and  in  the  pa- 
rishes of  St.  James,  and  St.  Peter  and  St.  Paul  aforesaid,  the  cocks  being 
turned  at  stated  times  by  officers  of  the  corporation.  Alt  the  s:tid  pipes  are 
originally  derived  from  and  connected  with  the  said  springs  and  reservoirs  in 
the  said  parish  of  Lyncoinb  and  Widcomb.  The  occupiers  of  the  several 
houses  pay  a  rate  to  the  corporation  for  the  water  with  which  they  are  re- 
spectively supplied,  and  the  amount  of  this  rate  is  in  the  discretion  of  the  cor- 
poration* The  corporation  of  Bath  has  *been  all  along  in  the  occupation  of 
the  saicf  springs  and  reservoirs,  and  of  all  the  lands  included  within  the  walls 
thereof,  and  they  are  the  same  springs  and  reservoirs  mentioned  in  the  afore- 
said rate.  The  annual  profits  arising  to  the  said  corporation  for  the  water 
thus  distributed  from  these  springs  and  reservoirs  amount  to  600/.,  in  the 
whole  of  which  601.  are  collected  from  tlie  occupiers  of  houses  in  that  part  of 
the  parish  of  Lyncomb  and  Widcomb,  called  Holloway,  and  5502.  from  the 
occupiers  of  bouses  in  the  parishes  of  St.  James,  and  St.  Peter  and  St  Paul,  in 
Bath  ;  the  whole  of  this  6002.  is  accounted  for  and  paid  at  the  office  of  the 
chamberlain  of  the  corporation  in  Bath.  The  said  sum  of  22J.  10*.  for  which 
the  said  springs  and  reservoirs  are  rated,  is  upon  the  whole  sum  of  6002. ; 
the  lands  in  which  the  said  springs  and  reservoirs  are  situated  are  rated 
separately  in  the9  names  of  the  respective  occupiers,  exclusive  of  the  said 
springs  and  reservoirs  of  the  land  thereof.'  The  questions  reserved  for  the 
opinion  of  the  Court  were :  first,  whether  the  corporation  were  liable  to  be 
rated  at  all  in  respect  of  the  said  springs  and  reservoirs  to  the  poor  of  the  pa- 
rish of  Lyncomb  and  Widcomb. 

Lord  EUenborough,  C\  J.,  said,  the  mayor,  &c.  of  Bath  must  be  rated  un- 
der the  stat.  43  Eliz.,  if  at  all,  for  the  description  of  property  mentioned  in 
the  rate,  either  in  the  character  of  inhabitants  of  the  parish  of  Lyncoinb  and 
Widcomb,  or  as  the  occupiers  of  some  of  the  different  kinds  of  property  par- 
ticularly specified  in  the  act  as  the  subjects  of  rate.  Under  various  and  late 
decisions,  and  particularly  that  of  Rex  v.  Nicholson,  12  East,  230.  in  which 
the  several  cases  on  the  subject  are  referred  to,  and  which  have  been  again 
cited  in  the  present  argument,; it  has  been  established,  as  the  sound  construc- 
tion of  the  43  Eliz.,  that  the  word  "  inhabitants9'  in  that  act  is  only  satisfied 
by  a  residence  within  the  parish.  And  as  there  is  no  doubt  that  the  corpora- 
tion of  Bath  are  not  residents,  they  cannot  be  charged  to  nomine  as  inhabitants 
%  in  this  case ;  and  therefore,  if  rateable  at  all,  must  be  rated  as  the  occupiers 
of  some  of  the  several  descriptions  of  property  enumerated  in  the  act.  That 
they  are  occupiers  of  the  reservoirs  which  they  are  empowered  to  make,  and 
in  which  the  water,  which  they  are  also  authorized  to  collect,  is  kept,  and  that 
such  reservoirs  and  the  water  kept  therein  are  comprehended  within  the  le- 
gal description  of  land  (not  of  the  description  of  rateable  property  mentioned 
in  the  stat.  43  Eliz.),  will  not  admit  of  a  doubt ;  and  it  is  equally  unquestiona- 
ble that  they  constitute  local  and  visible  property  in  the  parish  of  Lyncomb 
and  Widcomb,  where  they  are  situate.  We  think  the  corporation  rateable,  [  607  ] 
and  therefore  have  disposed  of  the  question  submitted  to  our  opinion. 

99th.  Slate  works. 
Rex  v.  Woodland.  E.  T.  1786.  K.  B.  2  East,  164. 

The  question  was  whether  a  slate  work,  or,  as  improperly  called,  a  slate  The  oeca- 
mtne,  is  rateable  to  the  poor.  P*er  of  a 

Per  Cur.    The  only  ground  on  which  K  is  contended  that  the  subject  mat*  ?,a*e  quarry 
ter  is  not  rateable  is,  because  it  is  denominated  a  mine ;  but  though  the  word IS  ratemWe- 
has    slipped  in  at  the  end  of  the  case,  yet  it  cannot  alter  the  nature  of  the 
•thing,  which  is  nothing  more  than  a  slate  work,  anrf  no  mine  in  the  proper 
-  nee  of  the  wor*>    Then  bow  is  it  possible  to  distinguish  a  slate  work  in  thin 
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wUcb  should  be  borrowed  upon  the  credit  thereof  the  trustees  shall  pay  the 
expences  of  the  plans  and  estimates  of  the  bridge  ;  and  that,  after  payment 
thereof*  all  the  money  which  should  come  to  their  hands  for  the  purposes  of 
the  act  should  be  applied  in  erecting  the  turnpikes  or  toll-houses,  and  to 
other  purposes  relating  entirely  to  the  bridge  and  its  avenues  and  in  defraying 
all  the  necessary  charges  of  the  act,  &c.,  and  to  or  for  no  other  use,  intent,  or 
purpose  whatsoever.  That  as  soon  as  the  several  purposes  of  the  act  should 
be  carried  into  execution,  and  the  principal  and  interest  borrowed  and  secu- 
red thereto  should  be  repaid,  all  the  tolls  thereby  imposed  should  absolutely  [  509  ] 
cease,  and  the  new  bridge,  and  the  approaches  leading  thereto,  should  thereafter 
be  repaired  by  such  persons  as  were  by  law  liable  to  repair  the  same.  The  trus- 
tees being  empowered  by  another  clause  to  lease  the  tolls  under  the  clauses 
aod.atipoiations  therein  expreassd,  have  leased  the  same  to  the  appellant  at  the 
annual  rent  of  360J.  It  was  not  proved  that  the  appellant  made  any  profit  on 
the  said  tolls,  nor  that  such  tolls  left  any  residue  after  the  |>ayment  of  the  said 
yearly  rent  of  3502. ;  on  the  contrary,  it  is  believed  that  the  present  lessee  has 
a  most  unprofitable  taking,  and  that  he  will  not  even  clear  his  present  rent* 
Ib  support  of  the  order,  it  was  stated  that  the  objections  to  the  rate  were  ;  first, 
that  the  subject  matter  of  it  was  occupied  for  public  purposes,  and  was,  there- 
fore, not  rateable  at  all ;  but,  secondly,  if  it  were  rateable  in  the  hands  of  a 
lessee,  on  account  of  any  personal  benefit  derived  to  himself,  it  did  not  ap» 
pear  by  the  case  as  stated,  whether  he  derived  any  such  benefit  beyond  the 
purposes  of  the  trust.  But  the  Court,  after  observing  upon  the  loose  and  im- 
perfect manner,  in  which  the  case  was  drawn  up,  in  not  stating  either  that 
the  lessee  was  the  occupier  of  any  toll-house  or  dwelling  house  within  the  parish, 
which  was  the  proper  subject  matter  of  a  rate,  or  that  he  was  an  inhabitant 
of  the  parish  in  the  sense  which  had  been  lately  put  by  the  Court  on  that  word 
in  the  43  Eliz.  c.  2.  and  in  not  finding  the  fact  whether  the  lessee  did  receive 
any  profit  to  himself  from  the  tolls  beyond  the  rent,  which  was  applicable  to 
public  purposes,  but  merely  stating  that  it  was  believed  that  he  did  not,  were 
inclined  to  have  sent  the  case  back  to  the  sessions,  to  be  re-stated  in  a  more 
perfect  manner.  But  in  opposition  to  the  rate,  it  being  suggested  that  it  would 
not  answer  any  purpose  to  send  the  case  back,  all  the  facts  having  been  sta- 
ted which  were  capable  of  proof  on  the  part  of  those  who  suppoited  the  rate  ; 
and  that  the  only  question  meant  to  be  raised  by  them  was  whether  the  tolls 
of  a  public  bridge  were  rated  in  the  hands  of  a  lessee, 

Lord  Elknbonmghf  €.  •/.,  said  that,  as  the  Court  bad  so  recently  decided 
that  tolls  per  se  were  not  rateable,  and  that  as  the  appellant  was  rated  merely 
as  lessee  of  the  tolls,  and  for  nothing  else  which  might  have  given  them  a  cor* 
poreal  quality  and  locality  within  the  parish,  such  as  for  a  sluice,  or  the  like  ; 
and  that  as  it  did  not  appear  that  he  was  an  inhabitant  of  the  parish,  or  made 
any  profit  of  the  tolls,  there  was  nothing  stated  in  the  case  to  raise  any  ques- 
tion. And  though  it  should  turn  out  to  be  the  fact  ( which  was  suggested  from 
the  bar),  that  there  was  a  toll-house  attached  to  the  bridge  where  the  appellant 
dwelt,  yet,  as  the  sending  the  case  back  to  the  sessions  to  be  re-stated  would 
probably  only  lead  to  their  asserting  as  a  fact,  what  at  present  they  only  stated 
as  matter  of  belief,  that  the  lessee  derived  no  profit  to  himself  from  the  tolls, 
it  was  better  for  all  parties  to  quath  this  rate  ;  and,  if  at  any  future  time  the 
pariah  thought  they  could  make  out  a  better  case  against  the  lessee,  tbey  might 
tate  him  again. 

2.  Canal*.     See  also,  pert,  Div.  (d.)  f  510  ] 

Rnx  v.  Paos.  H.  T.  1792.  K.  B.  4  T.  R.  543.  Rex  v.  Ants  aud  Cald** 
Navigation.  M.  T.  1788,  K.  B.  2  T.  R.  660.  Res  v.  Stappordsiiir*. 
M.  T.  1799.  R.  B.  8  T.  R.  340. 

The  defendant  having  been  rated  towards  the  relief  of  the  poor  of  the  parish  Canal  tolls 
of  Newbury,  for  the  toll?  of  the  navigation  of  the  river  Kennett,  at  33J.  6*.  8d.  we  ratea- 
after  the  rate  of  20*.  in  the  pound,  or  the  sum  of  4031.  appealed  to  the  Berk-  b*°* 
siitre  quarter  sessions,  where  the  rate  was  confirmed,  subject  to  the  opinion  of 
Ihia  Court  on  the  fallowing  case :  Uy  an  act  1  Geo.  U  o.  24.  for  making  the  river 
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Rennet  navigable  from  Reading  to  Newbury,  in  die  county  of  Berks,  it  it 
enacted,  that,  iu  consideration  of  the  great  charges  and  expenses  toe  underta- 
ken would  be  at,  not  only  in  making  the  river  navigable,  but  also  in  repairing, 
&c,  the  works,  wiers,  locks,  &c,  it  shall  be  lawful  for  the  undertakers,  &c., 
from  tune  to  tunc,  and  at  all  times  hereafter,  to  ask,  demand,  &c,  for  all  and 
cveiy  such  goods,  &c,  that  should  be  carried  or  conveyed  up  or  down  the  river 
Kennet,  between  Reading  and  Newbury,  the  rates  and  duties  thereinafter  men- 
tioned, and  at  such  place  or  places  adjoining  to  the  river,  as  the  undertakers, 
&c.  should  think  tit ;  viz.  for  every  ton  weight  of  goods,  &c.  that  should  be 
conveyed  in  any  boat,  barge,  or  vessel,  up  the  river  Kennet,  from  Reading  to 
Newbury,  or  down  the  river  from  Newbury  to  Reading,  any  sum  not  exceeding 
four  shillings;  and  so  proportionably  for  every  greater  or  less  weight,  or  for  a 
less  distance  of  place,  to  or  from  which  any  goods,  &c.  should  be  carried,  &c. ; 
and  in  case  of  refusal,  neglect,  or  denial  of  payment  on  demand  of  the  seve- 
ral rates,  &c,  the  undertakers,  &c.,  or  such  persons  as  they  should  appoint 
respectively,  should,  and  might  sue  for  the  same  by  action  of  debt,  or  upon  the 
case,  in  any  court  of  record,  or  detain  or  make  stay  of  any  goods,  or  any  ves- 
sel carrying  such  goods,  for  which  the  rates  and  prices  ought  to  be  paid, 
until  they  were  satisfied,  &c.  By  another  act,  7  Geo.  1.  after  reciting  that 
doubts  had  arisen  since  the  passing  of  the  former  act,  whether  the  undertaken 
were,  by  the  said  act,  empowered  to  carry  the  navigation  further  than  the  end  of 
the  borough  of  Newbury,  they  were  empowered  to  make  the  river  navigable 
from  the  wharf  or  common  landing  place,  in,  at,  or  near  Reading,  to  a  place 
called  the  hospital,  in  the  borough  of  Newbury,  under  such  authorities,  &c^ 
as  were  contained  in  the  former  act.  Bv  another  act,  3  Geo.  2.  the  underta- 
kers  and  proprietors  were  enabled  to  seize,  distrain,  or  detain  any  boats,  in  case 
of  non-payment  of  the  tolls,  and  to  cause  the  same,  &c,  so  distrained,  to  be 
appraised  and  sold.  The  length  of  the  navigation  from  Reading  to  Newbury 
is  eighteen  miles  and  two  furlongs  ;  142  yards  of  which  are  in  the  parish  of 
Newbury,  being  the  termination  of  the  navigation.  The  navigation  passes  in 
its  course  through  part  of  the  respective  parishes  of  Newbury,  Thatcham, 
Midgham,  Bumpton,  Woolhampton,  Padwortb,  Aldermaston,  Burghfield,  Til- 
churst,  St. -Giles  and  St.  Mary  in  Reading.  The  nett  amount  of  the  tolls  ari- 
sing from  the  tonnage  upon  the  whole  navigation  is  of  the  annual  value  of 
1,000/.,  which  arises  as  follows  ;  viz.  400/.  on  the  upward  bound  goods,  carri- 
ed up  from  Reading  to  Newbury,  and  landed  or  unladen  in  the  parish  of  New- 
bury ;  400/.  on  goods  laden  at,  and  carried  down  from  Newbury  to  Reading ; 
[611]  And  200/.  on  goods  that  pass  only  part  of  this  navigation,  and  which  never  come 
within  the  parish  of  Newbury.  All  the  tolls  in  respect  of  this  navigation  are 
collected  at.  Aldermaston  lock,  in  the  parish  of  Padworth,  about  the  midway 
between  Newbury  and  Reading,  by  the  agent  of  F.  Page,  the  appellant,  and 
have  been  there  collected  ever  since  the  5th  of  February  last.  By  the  rate  in 
question,  the  appellant  is  rated  for  the  whole  amount  of  the  "tolls  arising  from 
the  tonnage  of  goods  carried  on  the  navigation  from  Reading  to  Newbury, 
and  landed  at  the  bason,  in  the  parish  of  Newbury.    • 

Per  Cur.  Two  objections  have  been  made  against  this  rate  :  if  either  of 
them  be  well  founded,  the  appellant  must  succeed.  1st.  That  the  tolls  ought 
to  be  rated  according  to  the  proportion  of  the  navigation  in  each  parish ;  or, 
Sndly.  That  they  should  be  rated  at  Aldermaston,  where  they  are  received,  for 
which  reason  it  has  been  argued,  that  they  became  due  there.  But,  under  the 
express  words  of  this  act  of  parliament,  the  proprietor  may  appoint  what  place 
lie  chooses  from  time  to  time;  and,  therefore,  it  would  be  very  inconvenient  to 
fix  that  as  the  place  in  which  they  should  be  rated.  The  true  question  here  is, 
as  it  was  in  the  Aire  and  Calder  navigation,  Where  did  the  tolls  become  due? 
At  common  law,  there  could  be  no  doubt  about  this  question  ;  for,  if  the  goods 
be  not  carried  to  the  place  of  destination,  the  captain  of  the  vessel  is  not 
entitled  to  any  freight ;  for  this  reason,  that  he  has  not  performed  his  contract ; 
he  must  go  to  the  port  of  delivery  before  he  is  entitled  to  any  thing.  If  that 
be  so  at  common  law,  it  becomes  necessary  to  enquire  whether  the  act  of 
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parliament  has  made  any  difference  in  this  case.  The  statute  gives  the  pro- 
prietor of  the  navigation  a  toll  of  4s.  per  ton  for  goods  carried  from  Reading 
to  Newbury,  and  gives  him  tbe  power  of  collecting  those  tolls  where  he  pleases. 
But  that  does  not  alter  the  contract  between  tbe  owner  of  the  goods  and  tbe 
proprietor  of  the  navigation  ;  and  although  according  to  tbe  case  of  Rivers 
v.  Page,  the  tolls  may  be  demanded  before  tbe  voyage  is  performed,  yet  if  tbe 
voyage  be  not  afterwards  completed,  the  owner  of  the  goods  may  recover  back 
tbe  tolls  in  an  action  for  money  had  and  received.  The  clause  in  this  act, 
enabling  tbe  proprietor  to  collect  the  tolls  in  any  place  he  chooses,  was  intro- 
duced for  his  benefit,  but  still  the  tolls  roust  be  demanded  according  to  the 
rules  of  law  respecting  the  carriage  of  goods  from  one  place  to  another. 
Tbie  case  falls  directly  within  tbe  principle  of  that  of  the  Aire  and  Calder 
navigation,  2  T.  R.  660  ;  where  it  was  held,  that  the  tolls  ought  to  be  rated 
in  the  parish  where  they  become  due,  and  that  is  the  place  of  delivery.  In 
the  report  of  that  case,  it  is  stated  that  the  undertakers  were  entitled  to  tolls 
according  to  the  distance  which  such  goods  should  be  carried,  that  is,  the 
whole  voyage.  According  to  our  recollection,  the  act  of  parliament  in  that 
case  did  not  say  that  the  undertakers  should  be  entitled  to  so  much  for  each 
mile ;  and  though  an  act  does  mention  the  rate  per  mile,  it  is  only  used  as  the 
means  of  ascertaining  what  is  due  foi  the  whole  voyage,  for  the  toll  cannot  be 
due  till  the  voyage  be  completed. 

S.  Ferries.  r  512  l 

Rri  v.  Nicholson.  E.  T.  1810.  K.  B.  12  East,  330.  L  J 

The  question  was,  whether  the  lessee  and  occupier  of  an  ancient  and  exclu-  The  occn. 
live  ferry,  not  being  an  inhabitant  resident  within  the  township  in  which  one  pier  of  an 
of  tbe  termini  of  the  ferry  is  situated,  is  to  be  rated  there  for  any  ahare  of  the  ancient  *•*• 
tolls  of  such  ferry.  Sn^'no? 

Per  Cur*  This  person  is  neither  an  inhabitant  of  the  township  within  tbe  nueible. 
meaning  of  the  statute,  nor  an  occupier  of  any  of  the  species  of  property  men- 
tioned in  it,  and  when  we  are  called  upon  to  put  a  construction  on  the  act  for 
the  first  time,  we  ought  to  abide  by  the  words  of  it.  In  a  statute  which  men- 
tions  inhabitant  as  well  as  occupier,  inhabitant  must  mean  resident,  otherwise 
it  would  for  this  purpose  mean  the  same  as  occupier.  But  the  appellant  is 
said  to  bean  occupier  of  the  tolls,  and  that  tolls  have  been  held  rateable  eo 
nomine  in  several  cases ;  but  in  all  those  cases  it  will  be  found  that  the  per- 
sons rated  were  the  occupiers  of  lands  within  the  place,  in  respect  of  which, 
the  tolls  in  the  whole  or  in  part  were  payable.  In  the  King  v..  Carding  ton, 
the  party  was  rated  for  the  sluice  of  which  he  was  the  occupier,  which  sluice 
was  real  property.  In  the  case  of  canal  tolls,  the  proprietors  rated  were  the 
occupiers  of  the  canals,  and  canals  are  real  property;  they  are  lands  applied 
to  a  particular  put  pose,  and  the  tolls  are  the  profits  arising  from  that  use  of 
the  land,  and  are  given  to  the  proprietors  as  a  compensation  for  the  use  of  it 
in  that  manner.  Here  the  appellant  was  not  an  inhabitant,  and  he  was  not 
an  occupier  there  of  any  real  property  for  which  he  was  rateable. 

4.  Lighthouses. 

Rn  v.  Rbbowb.  M.  T.  1758.  K.  B.  Cowp.  583.  S.  P.    Rex  v.  Inhabitants 

of  Tywemooth.  H.  T.  1810.  K.  B.  12  East,  44. 

King  Charles  granted  by  patent  to  1.   R.,  liberty  to  erect  lighthouses  in  The  non-re- 
Harwicb,  and  toward*  the  maintenance  of  them  certain  tolls  and  duties  paya-  aidem  pro. 
ble  by  all  ships  passing  or  coming  into  that  harbour.     Tn  pursuance  of  tni*  P"?!?*      * 
authority,  two  light-houses  were  erected,  which  I.  R.  claimed  under  this  grant  ^  QOt  £t—~ 
and  subsequent  letters  patent.     The  duties  he  received  annually  amounted  to  ble  for  the 
1,4002.,  but  only  part  thereof  was  received  at  the  port  of  Harwich,  the  rest  at  tolls, 
many  different  ports  in  this  kingdom.     The  collections  were  en  sua  1,  as  ships 
pass  by  or  come  into  the  harbour,  and  there  was  no  other  advantage  arising 
from  the  light-house.     The  defendant  occupied  these  light-houses,  by  two  men 
kept  in  his  pay  to  light  and  attend  the  fire  and  lamps,  who  had  a  bed  or  beds 
in  tbe  larger  light-house  to  lie  on  alternately.     I.  R.  did  not  reside  in  tbe  pa- 
riah, nor  was  he  otherwise  an  occupier  there  than  as  above.     He  was  rated 
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for  the  light-house  in  the  same  proportion  to  the  laud  uz  as  to  the  poet-rates. 
The  sessions  were  of  opinion  tiiat  he  ought  to  be  rated  and  assessed  towards 
the  relief  of  the  poor,  of  St»  Nicholas  piriah,  in  respect  of  the  said,  light-boose, 
aad  the  duties  collected  and  paid  as  aforesaid. 

Itord  Mansfield,  C.  J.  They  have,  properly  speaking,  rated  the  fire,  and 
the  profits  arising  from  the  house.  The  Pantheon  playhouse*  and  other  pla- 
f  513  ]  cea  of  public  auiuseoieiit  are  rated,  1  suppose,  but  not  for  the  profits.  We 
will,  however*  consider  of  it ;  but  it  seems  to  me  at  present  that  these  duties 
are  not  rateable.  We  took  some  time  to  consider  of  the  case  of  Mr.  R.,  and 
we  are  all  of  opinion  that  he  ought  not  to  be  rated  for  the  tolls.  This  pro- 
perty is  not  in  the  parish.  They  have  not  rated  the  house,  but  they  have  ra- 
ted the  tolls.  The  tolls  are  not  locally  situated  within  the  parish,  aad  there- 
fore not  rateable  there. 

5.  Locks.     See  Div.  Locks  and   Tunnels. 

6.  Markets* 
7.  Navigation.     See  po*l,  div.  (H.) 
8.  Sluice. 
Rjsx  v.  Carpinoton.  E.  T.   1777.  K.  B.  Cowp.  581. 
Tolls  for  This  case  came  before  the  Court  upon  a  rule  to  show  cause  why  an  order 

passing  a  of  sessions  quashing  a  rate  for  relief  of  the  poor  oi  the  pariah  of  Cardingtoa 
*lQ1Chi*r*  8U0U^  not  De  quashed  as  to  the  assessment  upon  Ashley  Palmer,  Esq.  The 
rate  e.  cflgc  8j>ecja||v  stated  was,  that  Ashley  Palmer,  esq.  was  seized  in  fee  of  the 
right  of  navigation  of  that  part  of  the  river  Ouse  which  lies  between  £rith,  in  the 
county  of  Huntingdon,  and  the  town  of  Bedford  ;  and  of  all  the  tolls  arising 
from  the  carriage  of  coals  and  other  goods  upon  that  part  of  the  navigation ; 
ihat  he  had  power  to  erect  sluices  and  staunches  for  the  better  keeping  up  the 
water  and  carrying  on  the  said  navigation  ;  and  that  tolls  were  paid  for  pas- 
sing through  every  sluice,  and  in  a  different  rate  for  different  sluices ;  that'one 
sluice  was  erected  in  the  parish  of  Cardington,  at  which  the  toll  was  3d.  a 
chaldron,  or  load  weight ;  that  Mr.  Palmer  did  not  reside  in  the  parish  of  Car- 
dtngton,  nor  had  he  any  person  resident  at  that  sluice  to  receive  the  tolls  ;  bat 
that  the  tolls  for  that  sluice  were  received  at  Bedford  or  Eaton  ;  that  neither 
Mr  Palmer,  nor  any  other  of  the  former  proprietors  of  that  navigation,  were 
assessed  to  the  poor  rates  for  their  sluices,  or  for  tolls  or  profits,  but  they  had 
for  many  yeais  been  assessed  to  the  land  tax.  Against  the  rule  it  was  argued, 
that  tolls  and  other  yearly  profits  being  specially  charged  in  the  land  tax  act, 
and  not  in  the  act  of  43  Eliz  ;  was  proof  that  the  parliament  did  not  intend 
these  species  of  property  to  be  charged  to  the  poor.  Besides,  as  Mr.  PaJiner 
<lid  not  reside  in  the  parish,  nor  was  even  the  toll  received  in  the  parish,  if 
assessable  at  all,  it  must  be  assessed  where  received,  and  not  in  the  parish  of 
£  514  1  Cardington.  And  to  this  purpose  was  cited  the  case  of  Rebowe  as  directly  in 
point.  If  any  distinction  could  be  made  between  the  two  cases,  it  was  that  the 
present  was  rather  stronger  than  that ;  because  there  two  persona  were  con- 
stantly resident  in  the  light-house,  the  tolls  of  which  were  the  object  of  tbs 
rate.  But  here,  neither  Mr.  Palmer,  nor  any  body  who  could  represent  him, 
resided  in  this  parish.  In  support  of  the  rule,  it  was  contended  that  this  spa* 
cies  of  property,  though  not  expressly  within  the  words,  was  clearly  within  the 
meaning  of  the  statute  of  43  Eliz.  That  there  could  be  no  difference  between 
these  tolls  and  those  of  any  other  description,  as  the  tolls  of  a  market,  or  the 
like,  which  are  clearly  assessable  to  the  poor.  In  the  case  of  Rebowe,  ante* 
512,  inquiry  was  directed  to  be  made  as  to  the  tolls  of  bridges,  when  it  appear* 
ed  that  Puma  in  Bridge  tolls  were  taxed  at  the  rate  of  5002.  a  year*  Why  not 
assess  those  tolls  as  well  as  them  ?  As  to  the  objection  of  their  not  being  re* 
ceived  within  the  paiish,  they  might  be  received  there  if  Mr.  Palmer  chose; 
they  were  not  necessarily  payable  elsewhere.     But  the  material  thing  was,  that 

*  In  Rex  ▼.  Bell,  5  M.  A  S.  221.  the  lessee  of  tolls  of  a  market  by  prescription,  holden 
in  the  public  street,  where  the  sacks  of  corn  were  set  down  for  sale,  the  toll  being  a  hand- 
ful of  corn  taken  thereout  of  each  sack  brought  and  exposed  for  sale,  was  adjudged  not  rate* 
able,  lor  the  toils  would  be  eeually  payable  to  whomsoever  the  soil  belonged, 
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they  arooe  within  tb6  parish.  The  consideration  for  which  they  were  paid  was* 
the  passing  through  the  sluice  within  the  parish ;  and  if  a  host  went  no  farther, 
the  toll  was  to  be  equally  payable.  It  was  therefore  completely  due  within  the  pa* 
rieh.  The  ground  of  the  decision  in  Rebowe's  case  was,  that  the  vessels  did  not 
come  within  the  parish,  therefore  the  tolls  were  not  due  there;  but  here  they  arose, 
and  were  due  within  the  parish.  The  Court  ordered  the  case  to  stand  over,  that 
inquiry  might  be  made  as  to  the  custom  of  rating  this  description  of  property  m 
other  places.  In  answer  to  the  inquiries,  it  was  returned  on  the  part  of  the  plain- 
tiff, that  oat  of  fourteen  sluices,  being  the  whole  number  erected  upon  this  navi- 
gation, one  only  was  rated  to  the  poor;  that  the  river  Ivil,  near  Bury,  the  North* 
auipton  river  Larke,  Ouse,  and  Stower,  were  none  of  them  taxed.  On  behalf 
of  the  defendant,  it  was  stated,  that  the  tolls  of  Marlow,  Oxford,  Reading,  and 
several  others  on  the  river  Thames,  were  all  rated  to  the  poor.  Upon  the  whole, 
the  Court  was  of  opinion  that  these  tolls  were  rateable,  and  therefore  directed 
the  rule  for  quashing  the  order  of  sessions  to  be  made  absolute,  and  affirmed 
the  rate. 

0.   Turnpikes. 
Rex  v.  Staffordshire  Navigation.  M.  T.  1799.  K.  B.  f  T.  R,  340 

Per  Lawrence*  J.-    In  the  case  of  turnpikes,  the  tolls  are  paid  for  the  bene-  ^{J"1^^ 
fit  of  the  public,  and  for  the  use  of  any  individuals  ;  and  those  toll*  me  not  the  ntstbU. 
subject  of  taxation  within  the  statute  of  43  Eliz.:  there,  also,  the  money  is  paid 
lor  the  privilege  of  passing  through  a  gate,  and  the  party   having  once  paid  it, 
cannot  under  any  circumstances  recover  it  back  again. 

3bih.   Touring-paths. 
Rex  v.  Mayob  of  London.  M.  T.  1790.  K.  B.  4  T.  R.  21. 

By  17  Geo.  3.  c.  18.  passed  for  more  effectually  completing  the  navigation  ^  towing 
of  the  river  Thames,  the  city  of  London  purchased  an  ancient  barge-way  or  PJr1  *•  r,te* 
towing-path,  with  certain  ancient  tolls  thereto  belonging,  situate  within  the    r  515  "l 
hamlet  of  Wick,  which  maintains  its  own  poor.     In  pursuance  of  the  act,  they 
discontinued  the  old  tolls,  and  collected  new  ones  authorized  by  the  statute, 
and  let  the  annual  herbage  and  pasture  of  the  barge-way  at  a  yearly  rent,  the 
tenant  of  which  was  rated  for  the  same. 

The  Court  held  that  the  corporation  was  assessable  to  the  poor-rates  of  the 
hamlet  for  such  tolls  as  become  due  there ;  for  the  rate  is  made  upon  the  barge* 
way  and  the  toll-gate,  and  the  corporation  have  the  inheritance  and  ownership 
of  the  soil,  which  is  the  subject  .matter  of  the  rate  :  and,  being  occupiers,  not- 
withstanding the  demise  of  the  herbage,  they  are  liable  to  be  rated. 

36th.    Underwood.* 
1.  Rex  v.  Fkkkyrbidgk.  H.  T.  1823.  K.  B.1B.&  C.  385. 

Land  wa*  planted  with  oak  and  ash,  closely  intermixed  with  Scotch  fir  and  Rateable 
larches.     At  different  periods  portions  of  these  firs  and  larches  were  cut  down,  ?nderwood 
and  produced  a  profit.     Many  of  them,  when  cut,  were  thtTty  years  old,  and  "hich 
of  the  height  of  from  thirty  to  forty  feet.     They  were  cut  without  reference  to  yields  a  toe 
size,  in  order  to  allow  the  larches  and  onks  to  spread,  for  sheltering  and  pro- cession  of 
tecting  which  they  were  originally  planted.     The  roots  of  those  that  are  cutProfit*> 
die  in  the  groond,  and  produce  no  shoots. 

The  Court  inclined  to  think  that  these  firs  and  larches  were  not  underwood; 
bo*,  whether  they  were  so  or  not,  they  were  not  saleable  underwood,  and  there* 
fore  not  rateable  to  the  poor  ;  for  the  object  of  the  statute  was,  to  subject  to 
the  rate  all  such  property  onlv  as  yielded  a  succession  of  profit. 

2.  Rsx  v.  Mjcrfikld.  T.  T.  1808.  K.  B.  10  East,  219. 

The  session  quashed  a  rate  upon  appeal,  and  stated  that  the  woods  which  And  intend* 
were  the  subject  of  the  rate  were  underwoods,  which  were  usually  cut  down  •*  *°r  •**•* 

*  By  the  43  Eliz.  saleable  underwood*  in  the  hands  of  the  occupier,  are  rateable  ;  but 
not  woods  consisting  of  what  is  called  great  wood  or  timber  tree?,  of  twenty  yenrs  and 
upwards,  Com.  Dig.  tit.  Demesnes,  H.  3  ;  1  Gwelliir,  J 5,  16.  Walton  v.  Tryon,  2  Gwill. 
827  ;  for  they  are  not  the  profits  of  the  occupier,  considered  as  such,  but  parcel  of  tba 
inheritance  itself;  Herlakenden's  case,  4  Rep.  62.  a.  Robert  Iiford's  case,  11  Rep.  466  ;  2 
Com.  Dig.  tit.  Bieos,  H. 
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once  in  twenty-one  yean*  and  thenf  ao4  not  before,  were  profitable  to  the  ap- 
pellants ;  that  these  underwoods  were  then  standing  to  complete  their  twenty- 
one  years'  growth  ;  and  the  question  waft,  whether  these  woods  were  saleable 
underwoods  within  the  43  Elis.  c.  2.  and  liable  to  be  rated  every  year  accord- 
ing to  the  annual  average,  or  only  when  cut  down  and  sold  ? 

Lord  EUenborougky  C.  J.,  delivered  the  opinion  of  the  Court,  after  considera- 
tion, that  saleable  menus  such  as  are  intended  for  sale,  in  contradistinction  to 
such  as  are  to  supply  the  land  with  estovers  for  fuel,  and  other  purposes  of 
[  616  ]  die  estate,  and  are  therefore  rateable  at  all  times,  according  to  their  value,  in 
exact  proportion  with  the  rest  of  the  pioperly  in  the  parish.  The  objection 
to  this  is,  that  the  property  ought  not  to  be  rated  until  the  produce  of  it  has 
been  severed  from  the  land,  and  until  it  has  supplied  the  occupier  with  the 
means  of  paying.  But  it  is  not  necessary  that  any  of  the  profits  should  hare 
been  actually  reaped,  or  taken  from  the  proper  owner,  during  the  period  for 
which  the  rate  is  made,  but  the  property  is  at  all  times  rateable  according  to 
the  improvement  in  its  value,  or  in  the  rent  which  might  fairly  be  expected 
from  it.  The  property  of  these  underwoods  is  at  all  times  liable  to  be  rated, 
whenever  rate?  are  made. — Rate  confirmed. 

3,  Acbery  v.  Tlkeh.  H.  T.    1809.  K.  B.  10  East,  449. 
What  i»  or       Upon  «o  issue  whether  certain  beech -trees  in  the  county  of  Bucks,  (which 
ed  depends"  a^,ejr  heing  felled,  had  been  distrained  for  payment  of  a  poor-rate,  to  which  it 
on  the  mode  was  contended  that  they  were  liable)  were  or  were  not  timber,  according  to 
of  creating  the  custom  of  the  county, 

if ;  hence.        Heath,  /.,  said  :  the  inquiry  is  confined  to  the  nature  of  the  wood,  and  the 
wootTwhich  P6"01*  °*  ,t8  growth,  whe ther  of  twenty  years;   and  no  evidence  can  be  re- 
is  cut  down  ceived  to  qualify  its.  character  of  timber,  by  showing  that  it  was  not  deemed 
at  certain     to  be  such  in  the  county  unless  the  tree  contained  ten  feet  of  solid  wood* 
periods,       And  the  jury  having  found  a  general  verdict  for  the  plaintiff  on  that  issue,  af- 
leavingihe  firming  sucn  trees  of  twenty  years'  growth  and  upwards,  though  not  containing 
mat  i^uiu  " ten  ^eet  °^  9°^  wood,  to  be  timber  by  the  custom,  and  also  upon  another  is- 
derwood;    sue  negativing  them  to  be  saleable  underwood,  within  the  staU  43  Eliz.  c.  2. 
The  Court  refused  to  grant  a  new  trial,  saying,  the  only  question  is,  wheth- 
er this  be  saleable  underwood,  in  contradistinction  to  timber  ;   and  when  we 
consider  the  evidence,   and  attend  to  what  has  been  said  upon  this  subject,  it 
is  impossible  to  doubt  for  a  moment  what  it  was.     The  trees  which  were 
felled  were  beech-trees  of  more  than  twenty  years'  growth  :   beech  is  timber 
by  the  custom  of  the  county  of  Bucks,  and  the  law-books  recognize  it  as  tim- 
ber there  by  that  custom ;  and  the  evidence  proves  that  these  woods  were  not 
managed  or  cut  as  saleable  underwoods,  nor   bought  or  sold  as  such,  but  as 
timber.     Then  beech  being  timber  bv  the  custom  of  the  count v,  and  these 
beech  woods  bein?  of  more  than  twenty  years'  growth,  and  not  being  mana- 
ged or  cut  as  underwoods,  what  doubt  can  there  be  but  that  in  this  case,  as 
well  as  in  the  case  of  other  general  timber  trees,  they  must  be  considered  as 
timber,  and  not  as  saleable  underwood  ?     Then,  if  this  be  the  clear  seme 
and  law  upon  the  subject,  as  it  seems  to  be,  it  would  be  to  no  purpose  to  send 
this  cause  again  to  trial,  since  there  must  be  the  same  verdict  again  upon  the 
same  evidence.     We  have  no  doubt  that,  by  the  custom,  it  is  timber ;  and, 
being  timber,  it  cannot  be  saleable  underwood,  which  is  the  material  question 
upon  these  issues. 

4.  Rex  v.  Ffrryrriiwe.  H.  T.  1823.  K.  B.  1  B.  &  C.  376. 
Be  the  ape.  ^V  Holroyd,  J.  Whether  the  species  planted  come  within  the  description 
etet  of  of  timber  in  the  intendment  of  the  common  law,  or  the  operation  of  local  cm- 
wood  plant-  toms  ;  or  whether,  like  hazel,  it  is  only  valuable  as  underwood,  is  immaterial 
ed  what  it  to  the  question  of  rateability,  for  that  depends  not  upon  the  nature  and  quality 
"^517  1  °f  *ne  wo°d»  hut  upon  its  cultivation  and  management  as  underwood  for  the 
"■  •*    purpose  of  yielding  renewable  profits. 

37*A.  Wasteland* 

•  » 

•  By  17  CUo.  S.  e.  37.  when  waste  lends,  which  were  formerly  fens  and  marsh,  are  draieea 
a*4  improved  and  the  parish  to  which  they  belong  cannot  be  ascertained,  the  oerapfer  there* 
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3&A.   Water.  See   ante,   div.  Mineral    Water  :  New    River  ;   and  past,  div, 

(HO 
Rex  v.  Rochdalr  Company.  T.  T.   1813.  K.  B.   1  M.  &  S.  634. 

The  company  of  proprietors  of  Rochdale  Waterworks  were  rated  to  the  The  water 
relief  of  the  poor  of  the  township  of  Spotland,  in  the  county  of  Lancaster,  for  P»pe«hud 
and  in  respect  of  the  trunks  and  pipes,  and  other  apparatus,  for  the  convey-  under- 
ance  of  water  belonging  to  the  company,  situate  and  being  fixed  in  the  ground  f  company 
in  the  township  of  Spotland,  and  the  profits  arising  therefrom  within  the  town-  for  the  pur- 
ship.    The  sessions,  upon  an  appeal  by  the  company,  comiirmed  tins  rate,  sub-  P08e  of  rap. 
ject  to  the  opinion  of  the  Court  of  King's  Bench  on  the  following  case  :  By  P1?"1**  *b* 
an  act  passed  in  the  49  Geo.    3.  intitled u  An  Act  for  the  better  Supplying  waterTre 
the  Inhabitants  of  the  Town  of  Rochdale  and  the  Neighbourhood  with  Water,"  rateable  in 
the  appellants  are  incorporated  and  empowered,  among  other  things,  to  lay  the  parishes 
underground,  in,  through,  and  along  the  public  streets  and  common  highways  where  mm* 
in  the  township  of  Spotland,  main  pipes  for  the  conveyance  of  water  therein  ; pipe" 
and  the  act  authorises  the  inhabitants  of  the  said  township,  with  the  consent 
of  the  company,  to  lay  down  leaden  or  other  pipes,  communicating  with  such 
main  pipes  to  their  respective  houses,  paying  to  the  company  such  rate  or  rates 
for  such  privilege  and  water  as  shall  be  mutually  agreed  upon  between  them. 
In  pursuance  of  this  act,  divers  such  main  pipes  and  branches  are  laid  and  used 
in  the  township,  and  divers  of  the  inhabitants  thereof  pay  such  rates  as  afore- 
said to  the  said  company.     The  overseeers  of  the  poor  of  the  said  township 
have  made  the  said  assessment  for  the  relief  of  the  poor,  pursuant  to  the  statute 
43  Eliz.  c.  2.  and  have  assessed  the  company  for  the  said  pipes  and  rates. 
The  appellants  allege,  that  they  are  not  occupiers  of  lands  in  the  township 
within  the  intent  and  meaning  of  the  statute.     After  argument. 

Lord  EUenboroughf  C.  •/".,  said  :  whether  the  occupiers  of  the  houses  are,  or 
are  not,  rateable  in  respect  of  the  advnatages  derived  to  them  from  the  use  of 
these  collateral  pipes  does  not  affect  the  present  question.  The  question  here 
is,  whether  the  company,  as  occupiers  of  the  main  pipes,  are  rateable  ?  What  [5181 
difference  does  it  make,  whether  it  be  a  reservoir  of  so  many  feet  square,  or  a 
pipe  of  so  many  inches  in  diameter  ?  I  own  I  cannot  distinguish  this  case 
from  Rex  v.  the  Corporation  of  Bath,  14  East,  609.  * 

39M.    Way-leave. 
Rex  v.  Bell.  E.  T.1797.  K.  B.  7  T.  R.  598; 

The  dean  and  chapter  of  Durham  granted  certain  leases  of  lands  for  twenty-  The  occu- 
one  years,  reserving  to  themselves  the  right  of  granting  waggon-ways  over  the  Pier  °f 
demised  premises,  paying  damages  for  the  spoil  of  ground.     The  appellants  *?r9  novar 
leased  of  the  dean,  dLc.  certain  waggonways  over  the  premises,  making  satis-  way-leave 
faction  to  the  original  lessee  for  spoil  of  ground  ;  they  constructed  these  ways  or  way. 
as  most  convenient  to  themselves,  and  prevented  all  persons,  excepting  such  leave  wag. 
as  were  authorized  by  themselves,  from  using  or  going  upon  these  ways.    They  *on  **X18 
paid  200/.  rent  for  them,  and  were  rated  for  them.     The  lands  also  through  lhe  purpo8# 
which  these  ways  passed  were  rated,  after  the  construction  of  them,  the  same  of  carrying 
as  before,  and  the  appellants  were  held  by  the  Court  to  be  rateable  for  these  coal*  from 
waggon-ways ;  and  ftis  m^?e,f  *8 

Gro9e%  J.,  said,  it  was  clear  the  appellants  had  the  exclusive  occupation  °f  [Rvalue  of 
this  ground. — Rate  confirmed.  the  waggon 

40th.    Weighing  machine.  way. 

Rrx  v.  St.  Nicholas,  Gloucester.  1782.  Cald.  262. 

A  corporation,  being  possessed  of  a  house,  erected  a  machine  in  the  street  a  weighing 
leading  by  the  said  bouse,  for  the  purpose  of  weighing  waggons,  carts,  &c.  machine 

of,  or  of  house*  built  thereon,  tenements,  tithe*  arising  therefrom,  mines  therein,  and  sale. 
able  underwoods  thereon,  growing,  or  hereafter  to  grow,  are  to  be  rated  to  the  parish  ' 
chat  lies  nearest  to  such  lands ;  and  if  any  dispute  shall  arise  as  to  what  pariah  or  place  they 
ought  to  be  rated  to,  the  justices  in  quarter  sessions  shall,  after  due  notice  given  to  the  per. 
sons  interested,  and  to  the  parishes  and  places  abutting  and  adjoining  the  said  lands,  cause  [ 
them  to  be  assessed  in  such  place  as  they  shall  think  meat,  and  their  determination  and  allot. 
meat  la  to  be  final  and  eonehisfae. 
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yielding  loaded  with  coal,  &c.  at  2<Z.  a  ton  ;  the  steelyard  part  of  the  said  weighing 
tached*to  a  mac*1*ne  wa8>  an^  always  had  been  in  the  said  house.  The  corporation  was 
building,  U  rated  according  to  the  annual  value,  not  only  of  the  house  itself,  but  of  the 
rateable,      clear  profits  of  the  machine. 

The  Court  held  the  rate  good,  for  they  are  one  entire  thing  ;  and  the  boose 
is  rendered  much  more  valuable  from  the  machine's  being  appurtenant  thereto. 

(c)    Personal.* 
[519  ]  1st.  Billiard  table.     See  ante,  p.    469. 

Household  iad-  F*™**™- 

furniture  is  &**  *•  Wkitb.  T.  T.  1792.  K.  B.  4  T.  R.  771  ;   1  Bott.  89 ;  I  Nol.  P.  L. 

aotrateble.  188. 

The  Court  held,  that  household  furniture  was  not  rateable  to  the  poor. 

3rd.  Money. 
1.  In  funds. 
Rxx  r.  St.  Joint,  Maddekmabket.  M.  T.  1804.  K.  B.  6  East,  182  ;  S.  C 
Monay  in  !  tf0j.  p.  l.  161  .  S#  C.  1  Nol.  Rep.  239. 

not  retea-  '*  ^  ®*  aPPea^e^  to  tne  sessions  against  an  assessment  of  100/.  stock,  charged 
We.  upon  her  for  the  relief  of  the  poor,  which  appeal  was  allowed.     Upon  a  caae 

stated,  it  appeared  that  the  rate  was  made  by  virtue  of  a  local  statute,  10  Anne, 
c.  6.  which  enabled  the  overseers,  &c.  of  that  parish  to  assess  a  certain  sum 
upon  the  inhabitants,  &c,  and  on  all  persons  having  and  using  stocks  and  per- 
sonal estates  in  the  said  parish,  or  having  money  out  at  interest.  That  money 
out  at  interest,  as  well  without  as  within  the  said  city  and  county  of  Norwich, 
had  been  constantly  assessed  to  the  poor-rates.  That  the  appellant  was  posses- 
sed of  money  vested  in  the  public  funds,  or  in  government  security,  and  then 
standing  in  her  name  in  the  books  of  the  Governor  and  Company  of  the  Bank 
of  England,  in  the  Five  per  Cent.  Bank  annuities ;  and  the  question  submit-  . 
ted  was,  as  to  the  rateability  of  this  stock. 

Lord  Ellenborough,  C.  J.  Money  out  at  interest,  however  the  lender  may 
stipulate  not  to  call  for  the  principal  for  a  given  period,  with  forbearance  for 
a  certain  time,  it  implies  that  the  principal  is  to  be  repaid  at  some  time  or  other, 
when  the  lender  will  be  entitled  to  receive  it  as  money,  and  not  a  substitute  for 
the  principal,  viz.  mere  annuity.  But  with  respect  to  stock,  the  payment  of 
the  principal  can  never  be  compelled  :  all  that  the  government  engages  for  is, 
a  perpetual  annuity,  redeemable  at  their  own  will  and  pleasure.  If  this,  then* 
be  not  rateable  under  the  local  act,  neither  is  it  so  under  43  Eliz.  c.  2.  the  only 
other  statute  by  which  it  would  be  rateable,  not  being  local,  visible  property 
within  the  parish.  It  is  therefore  not  rateable  under  either  statutes.  The 
other  judges  agreed. 

XT*  nt«  at.  *•  At  Interest. 

uchea  to  Rra  v.  White.  T.  T.  1792.  K.  B.  4  T.  R.  771. 

money  out       In  this  case  the  owner  was  adjudged  not  rateable  in  the  parish  where  he  re- 
st interest,  sided  for  money  which  be  had  vested  in  real  securities  upon  lands  lying  without 
[6*0]    tbeparish. 

3.  In  man's  own  possession. 

*  The  statute  of  Elizabeth  makee  no  mention  of  personal  property.  But,  aa  it  require* 
that  the  several  inhabitants  should  be  taxed  according  to  the  ability  of  the  parish,  it  run. 
ders  them  liable  to  the  extent  of  that  ability,  however  constituted ;  Rex  ▼.  Carlyon,  3  T.  R 
383 ;  Rex  v.  Jones,  8  East,  435.  The  pecuniary  funds  or  ability  of  the  inhabitants,  when 
referred  to  their  sources,  are  divisible  into  three  kinds.  First.  What  arises  from  real 
property.  8econdly.  What  arises  from  capital  stock,  or,  as  it  is  here  called,  personal  pro- 
petty.  And,  thirdly.  The  produce  of  personal  labour,  or,  in  other  words,  what  arises  from 
the  ingenuity  of  a  man's  head,  or  the  work  of  his  hands  ;  per  Wills*,  JM  Atkins  v.  Davie, 
Cald.  334 ;  Buller,  J.,  Rex  v.  Hogg,  Cald.  275.  The  resolutions  of  the  judges  already  chad, 
by  deciding  that  the  tax  is  upon  the  person  in  respect  of  his  local  and  visible,  real  and  per. 
eonal  property,  Rex  v.  St.  John's,  Maddermarket,  6  Eaat,  183 ;  excluded  the  produce  of 
personal  labour  aa  a  direct  object  of  assessment.  These  opinions  seem  to  hare  been  framed 
upon  the  system  of  taxation  by  subsidy,  which  waa  in  uae  at  that  time.  A  subsidy  being  a 
tax  not  immediately  imposed  upon  property,  but  upon  persona  in  respect  of  their  estates,  Bl. 
Com*  310  ;  •«  which  waa  to  be  levied  of  every  subject  of  his  lands  or  goods,  after  the  rex 
ef  4$.  in  the  pound  for  lands,  and  9a.  84.  for  foods  i  and  for  aliens  for  goods  doable  i* 
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R«x  t.  White.  T.  T.  1792.  K.  B.  4  T.  R.  771.  Amurf 

• 

Per  Groee9  J.  The  party  cannot  be  rated  for  money  in  a  man's  own  posses-  a*00**1" 
sion.  After  consideration,  I  agree  with  my  brother  Buller,  that  the  legislature  ^^onTs" 
did  not  intend  to  rate  money  at  all.  not  rata. 

4th.  Packets  and  ships*  abb. 

Rki  v.  Jones.  T.  T.  1807.  K.  B.  8  East.  462.  n.  S.  P.  Rex  v.  Whit*.  T.  T. 

1792.  K.  B.  4  T.  R.  771. 

The  packet-boats  which  ply  between  Holyhead  and  Dublin  are  built  and  re-  The  owner 
paired  at  the  Head.  The  captains,  who  are  the  owners,  reside  there,  and  are  of  P"*6*1 
employed  by  the  English  post-offices  at  a  salary  of  501.  per  annum  each.  The  ^{dent, 
chief  source  of  their  profits  arises  from  carrying  passengers,  &c.  from  the  pa-rateable  to 
rish  of  Holyhead  to  Dublin,  and  from  Dublin  to  the  Head.  The  passage-mo- that  psruh 
ney  is  paid  where  the  passengers  are  landed,  or  leave  the  packet-boat,  and  as  »  which 
much  is  received  at  Dublin  as  at  Holyhead.  {.     .* JjJJ 

Per  Cur.     Captains  who  reside  in  the  parish  of  Holyhead  are  rateable  there     'rt  lB  their 
for  the  profits  accruing  from  the  carriage  of  passengers,  &c,  that  parish  being  borne.* 
their  home  from  whence  they  sail,  and  to  which  they  return,  Dublin  being  only 
the  port  ad  quern,  or  termination  of  their  voyage,  and  they  yield  profit  in  that 
parish  ;  for  the  passage-money  from  Dublin  is  actually  earned,  and  that  from 
Holyhead  to  Dublin  is  begun  to  be  earned,  there. 

5th.  Personal  labour. 

1.  Smelting  Company  t.  Richardson.  M.  T.  1762.  K.  B.  3  Burr.  1341 ; 

1  Blac.  389.  SSda* 

Per  Cur.     The  fees  of  a  lawyer  or  physician  are  not  rateable.  or  Uwyer, 

2.  Rex  v.  Shalfleet.  H.  T.  1766.  K.  B.  2  Burr.  2011  ;  S.  C.  1  Blac  138. 

It  appeared  that  the  appellant  inhabited  a  tenement  at  S.  for  the  purpose  of  And  officer 
superintending  the  salt-works  there,  for  which  he  received  a  salary  of  40/.  per""*0*  8*lt 
annum  from  the  government,  and  that  he  was  rated  for  this  salary.     And  office, 

Lord  Mansfield,  C.  J,  said  :  We  are  all  of  opinion  that  this  is  not  such  a  spe- 
cies of  property  as  can  be  rated  to  the  relief  of  the  poor,  as  personal  estate 
within  the  parish. 

3.     Rex  v.  White.  T.  T.  1792.  K.  B.  4  T.  R.  771.  [521] 

It  was  held,  that  a  collector  of  the  customs  for  his  salary,  or  a  captain  in  Or  in  the 
the  navy  ;  a  merchant's  clerk,  or  the  master  of  a  merchant  vessel,  for  their  pay  <™*u>p«.  a 

are  not  rateable  to  the  poor.  Senator 

clerk  to  a  merchant  is  not  rateable. 

4.     Rex  v.  Stabtipant.  M.  T.  1796.  K.  B.  7  T.  R.  60.  ^  tn  att0N 

The  defendant  appealed  against  a  poor-rate,  in  which  he  was  assessed  in  re- ney  for  the 
spect  of  his  profits  and  fees  of  bis  profession  as  an  attorney  ;  and  profit*  of  hie 

The  Court,  without  hearing  any  argument,  said,  that  such  a  rate  could  notPro  t*JJJj? 
be  supported.  ^^ 

6th.  Stock  in  trade. 
1.     Rex  t.  Ambleside.  M.  T.  1812.  K.  B.  16  East,  380.  Stock  in 

R.  S.  appealed  against  a  poor-rate,  for  Ambleside.    The  ground  of  appeal  trade  is 

*  So,  the  owners  of  a  coasting  vessel  are  liable  to  be  rated,  in  respect  of  the  profits  accruing 
therefrom,  in  that  parish  where  they  themselves  reside,  and  where  the  ship  ie  registered, 
and  where  her  cargoes  are  usually  received  and  delievred,  and  her  freight  paid,  and  which 
ie  the  home  of  the  vessel  when  unemployed,  although  at  the  time  of  making  the  rate  the 
ship  was  not  actually  within  the  parish.  But  they  are  not  liable  to  be  rated  for  a  ship 
which  was  never  locally  within  the  parish,  although  the  profits  be  there  received  by  the  own. 
•rs;  Rex  v.  Shepherd,  1  B.  A,  A.  109. 

t  Nor  a  silk  throwster  for  the  profit  he  makes  by  cleaning  and  throwing  his  employer's 
silk,  Rex  v.  Sherborne,  47  Geo.  3.  8  East,  537 ;  for  it  would  be  to  tax  labour,  and  not  pecuni- 
ary ability.  Though  the  profits  of  labour  are  not  immediately  rateable,  yet,  when  the  produce 
has  accumulated,  and  is  vested  in  property  that  is  liable,  it  is  of  course  to  be  assessed  ;  for 
the  Court  cannot  go  into  the  inquiry  whether  such  profits  were  the  profits  of  a  trade  or  a 
profession,  or  how  they  were  acquired  ;  the  question  whether  rateable  or  not  must  depend 
apon  the  form  that  has  been  given  them,  the  thing  that  visibly  exists.  Thus,  fishermen 
are  not  rateable  for  the  fish  caught ;  but  if  they  pay  tithes  to'  the  clergyman*  whose  profits 
are  oertaiu,  and  who  runs  no  risk,  these  tithes  have  assumed  a  new  shape,  and  are,  as  has 
bean  already  observed,  rateable  under  the  statute ;  Rex  v.  Mast,  6  T.  R.  154;  Rex  v.  Hogg, 
Cald.  5175;  Rax  v. Carlyon,  8 T.  R.  885. 
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rateable,      was,  because  one  W.  W.,  and  other  persons  named  in  the  rate,  were  not  then 

sund'iaff  ii  asseased  or  rated  for»  or  in  resP©ct  «*>  his  and  their  stock  in  trade.  The  rate 
has  never  'n  Mnest,on  was  made  in  respect  of  real  property  only,  and  no  stock  in  trade 
been  rated,  or  other  personal  property  was  included  in  the  rate.  W.  W.  had  stock  in 
in.thtt  ab-  trade,  which  was  visible  personal  property  within  the  said  township,  produ- 
eence  of  csng  profit,  and  an  assessment  was  made  upon  him  in  the  said  rate  in  respect 
cee  to  take  lnereo^ »  Dut  no  stock  in  trade  or  other  personal  property  had  ever  been  rated 
it  out  of  the  within  the  township.  The  sessions  quashed  the  rate,  subject,  dec.  Upon  this 
general  case  being  called  on,  it  was  stated  that  the  question  intended  to  be  submitted 
nile.  was,  whether  if  stock  in  trade  produce  a  profit,  the  usage  can  vary   in  rate- 

ability  ? 

Lord  Ellenborough,  C.  /.,  said,  is  there  not  Another  question,  whether 
the  rate  ought  not  to  have  been  amended,  instead  of  being  quashed  ?  As  to 
the  rateability  of  stock  in  trade,  that  has  been  settled  in  Rex  v.  Darlington,  6 
T.  R.  468.  If  it  be  ascertained  to  be  profitable,  it  was  then  an  objection  ap- 
plicable to  one  person,  and  the  justices  should  have  amended  the  rate,  and 
not  have  quashed  it.  The  41  Geo.  3.  c.  23.  was  passed  for  the  veiy  purpose 
of  enabling  them  so  to  do,  in  order  to  prevent  the  inconvenience  of  the  parish 
without  funds,  for  the  maintenance  of  its  poor  in  the  meantime.  We  say, 
r  522  1  therefore,  that  this  rate  should  not  have  been  quashed,  but  ought  to  have  been 
amended.  If  there  are  any  circumstances  to  take  it  out  of  the  general  rule, 
as  stated  in  Rex  v.  Darlington,  they  should  be  stated  ;  if  there  are  none  such 
the  property  is  rateable.  Rex  v.  White,  4  T.  R.  774.  is  also  to  the  same  ef- 
fect.— Order  of  sessions  quashed. 

2.     Rex  v.  Hill.  T.  T.  1777.  K.  B.  Cowp.  613. 

Hence  a  The  order  of  the  sessions  was  as  follows  ;  Upon  hearing  the  appeal  of  T. 

clothier,       H.  against  a  rate  for  the  relief  of  the  poor  of  the  parish  of  B.  in  the  county 

of  C,  complaining  that  be  was  assessed  and  rated  for,  and  in  respect  of,  his 

stock  in  trade  in  the  said  parish,  whereas  be  was  advised  that  he  was  not  by 

law  liable  to  be  so  assessed  and  rated  in  respect  of  such  stock  in  trade.     It 

appeared  in  evidence  that  the  said  appellant  was  a  clothier  and  that  he  was, 

and  for  some  years  past  has  been  an  inhabitant,  in  the  said  parish  of  B.,  where 

many  other  tradesmen,  particularly  clothiers  and  manufacturers  of  woollen 

goods  likewise  lived  ;  and  that  he  there  carried  on  the  business  of  a  clothier, 

s  and,  at  the  time  of  making  the  rale  in  question,  was  actually  possessed  of  a 

considerable  stock  in  such  trade,  within  the  said  parish  of  B.     And   that  the 

churchwardens  and  overseers  of  the  poor  of  the  said  parish  at  Blaster,  1775, 

made  the  rate  in  question,  which  was  properly  allowed  by  two  justices  of  the 

peace,  for  the  relief  of  the  poor  of  the  said  parish,  and  therein  charged  the 

appellant as  his  share  or  contribution,  towards  the  relief  of  the  poor 

of  the  said  parish,  for  the  said  year  1775,  in  respect  of  his  stock  in  the  said 
clothing. trade,  which  be  then  had  in  the  said  parish  ;  and  which  said  charge 

of Was  proved  to  be  no  more  than  his  just  proportion  or  share 

towards  the  said  rate,  if,  in  respect  of  such  his  said  stock  in  trade,  he  was  legally 
bound  to  contribute  any  thing  toward  the  relief  of  the  said  poor  of  the  said  pa- 
rish. Whereupon,  and  upon  due  consideration  of  the  premises,  this  CoXirt  doth 
order  and  adjudge  that  the  said  rate  lie  and  the  same  is  hereby  confirmed. 

Lord  Mansfield  said  ;  they  had  no  right  to  do  so,  and  thought  it  ought  to 
be  sent  back  to  the  sessions  to  state  the  usage.  That  the  highway  acts  refer- 
red to  personal  estates  usually  rateable  to  the  poor.  Justice  Aston  said,  the 
case  of  the  King  v.  Whitney  was  incorrectly  reported  in  Bott's  Poor  Law, 
in  respect  of  what  Mr  Justice  Yates  is  there  mentioned  to  have  said.  That 
be  thought  in  this  case  the  usage  ought  to  have  been  stated  ;  and  accordingly 
the  Court  sent  the  case  to  be  referred  back  to  the  sessions  for  that  purpose. 
Afterwards  the  case  being  returned,  and  the  quarter  sessions  stating  that  it 
had  been  the  usage  heretofore  in  the  parish  of  B.  to«ate  persons  there  for  their 
stock  in  trade, 

The  Court  ordered  the  rule  for  quashing  the  rate  to  be  discharged,  and 
confirmed  the  original  order  at  sessions. 
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3.  Rex  v.  Andoveh.  H.  T.  1777.  K.  B.  Cowp.  550. 
-  Upon  showing  cause  why  an  order  of  sessions  amending  a  rate  for  the  relief  A  draper,  or 
of  the  poor  of  the  parish  of  A.  should   not  be  quashed,  the  order  returned  was       ^eep" 
in  substance  as  follows;   Upon  hearing  the  appeal  of  J.  £.,  Esq.,  U.  S.,  W,    f  *©•  i 
N.,  W.  P.,  J.  C,  S.  H.,  J.  L.,  E.  P.,  T.  B.,  and  G.  Q.,  Esqrs,,  against  the    L  J 

rate  made  for  the  relief  of  the  poor  of  the  parish  of  A.  allowed  the  21st  of 
July  last,  complaining  of  their  being  aggrieved  by  such  rate  or  assessment.  *• 

This  Court  is  of  opinion,  and  doth  adjudge,  that  Mr.  T.  W.  is  the  proprietor 
of  stock  in  trade  as  a  draper,  in  the  parish  of  A.,  to  the  amount  of  3002. ; 
and  that  the  profits  of  such  his  trade  are  152.  per  annum,  and  that  he  ought 
to  be  rated  towards  the  relief  of  the  poor  of  the  parish  of  A.  in  respect  of 
such  stock  and  profits,  Id.  each  rate,  in  the  rate  appealed  against.  The  or- 
der then  set  forth  an  adjudication  of  the  stock  in  trade,  and  profits  of  six  other  - 
persons  in  like  manner ;  and  how  much  each  was  to  be  rated  in  respect  theie- 
of,  and  then  proceeded  as  follows :  And  in  order  to  give  relief  to  such  appellants  * 

in  the  premises,  this  Court  does  order  the  said  rate  so  appealed  from  to  be 
amended,  by  putting  into  such  rate,  a  rate  on  the  said  J.  W.  of  7d.  in  respect 
of  such  his  stock  and  profits  ;  and  on  the  said  J.  B.  of  3|d.  in  respect  of  such 
his  stock  and  profits  ;  on  the  said  M.  S.  of  Id.  in  respect  of  such  her  stock  in 
trade  and  profits ;  on  the  said  J.  W.  and  B.  W.  Id.  in  respect  of  such  their 
stock  in  trade  and  profits ;  on  the  said  W.  R.  of  2d.  in  respect  of  such  his 
stock  in  trade  and  profits  ;  on  the  said  T.  P.  of  2d.  in  respect  of  such  his  stock 
in  trade  and  profits ;  and  on  the  said  P.  P.  of  lj-d.  of  such  his  stock  in  trade 
and  profits.  Then  it  set  forth  that  at  an  adjournment  of  the  said  sessions  the 
justices  amended  the  same  rate,  &c,  and  set  out  the  order  of  amendment 
verbatim* 

Lord  Mansfield,  upon  the  general  point,  said  it  is  a  very  different  question, 
whether  personal  estate  is  to  be  rated  to  the  extent  in  which  it  has  been  ar- 
gued to-day,  or  not  to  be  rated  at  all  in  any  shape,  or  under  any  circumstan- 
ces. It  would  make  the  poor  laws  very  oppressive,  if  a  man  is  to  be  taxed  to 
the  extent  of  his  whole  personal  estate  and  income.  In  that  case,  every  man 
who  has  money  in  the  funds  would  be  liable  ;  lawyeis  for  their  fees,  soldiers 
for  their  pay,  &c.  But  where  men  are  occupiers  of  houses,  and  have  stock 
in  trade,  whether  such  stock  in  trade  may  be  taken  into  consideration  is  a  ve- 
ry different  question.  Some  personal  estate  may  be  rateable,  but  it  must  be 
local  visible  property  within  the  parish.  The  general  question  is  too  extrava- 
gant. It  would  be  material  to  state  what  has  been  the  custom  of  rating.  If 
the  usage  should  be  to  take  in  stock  in  trade,  there  would  be  very  good  right 
to  support  it.     Let  them,  therefore,  try  it  on  the  special  circumstances  of  the 


4.  Rkx  v.  Mast.  H.  T.  1795.  K.  B.  6  T.  R.  154. 

At  the  time  of  making  the  assessment,  W.  F.,  as  proprietor,  occupied  with-  Oramer. 
in  the  parish,  a  dwelling-house,  counting-house,  capital  brew  house,  store-houses,  ch*nt,  is 
and  other  appendages,  merchant's  yard,  and  about  five  acres  of  land  adjoining,  JJ,^^  Jf 
for  which  he  was  charged  in  the  rate  at  29/.  per  annum,  but  the  real  annual  value  trade; 
of  the  house  and  premises  in  consequence  of  improvements  made  by  him  was 
175J.     This  rate,  on  appeal  by  the  defendant,  was  confirmed  by  the  Hunting- 
don sessions. 

Lord  Kenyan*  C.  J.  The  assessment  for  the  relief  of  the  poor  ought  to 
be  so  contrived,  that  each  inhabitant  contribute  in  proportion  to  his  ability, 
which  is  to  be  ascertained  by  his  possessions  in  the  parish.  Every  inhabitant 
ought  to  be  rated  according  to  the  present  value  of  his  estate,  whether  it  con-  [  524  J 
tinue  of  the  same  value  as  when  he  purchased  it,  or  whether  the  estate  is  ren- 
dered more  valuable  by  the  improvements  which  he  has  made,  upon  it.  If  a 
person  choose  to  keep  property  in  money,  and  the  fact  of  his  possessing  it  be 
clearly  proved,  he  is  rateable  for  that ;  but  if  he  prefer  using  it  in  the  melio- 
ration of  an  estate  or  other  property,  be  is  rateable  for  the  same  in  another 
shape.  Suppose  a  person  has  a  small  piece  of  land  in  the  heart  of  a  town, 
which  is  only  of  small  value,  and  he  afterwards  build  on  it,  he  must  to  rate^ 
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to  the  poor  according  to  its  improved  value  with  the  building  upon  the  land. 
In  short,  in  whatever  way  the  owner  makes  his  estate  more  valuable,  he  is  lia- 
ble to  contribute  to  the  relief  of  the  poor,  in  proportion  to  that  improved  es- 
tate ;  and,  whatever  be  the  proportion  of  rating  in  a  parish  whether  to  the  foil 
value  or  otherwise,  file  rate  must  be  equally  made  on  all  persons  ;  there  can* 
not  be  one  medium  of  rating  for  one  class  of  persons,  and  another  for  another 
class. 

5.  Rex  v.  Road.  1782.  Cald.  147. 
And  a  Upon  the  appeal  of  J.  R.  against  a  rate  made  for  the  relief  of  the  poor  of 

botcher  for  tne  borough  or  parish  of  Bridgwater,  wherein  he  was  charged  four  shillings 
So'**!  in"  m  reBpect  of  his  stock  in  trade  as  a  butcher  above  what  be  was  therein  charged 
his  bun.  *°r  his  bouse,  and  shops,  and  other  real  property.  The  sessions  confirmed  the 
rate,  and  stated  specially,  that  within  the  said  borough  it  had  been  usual,  ev- 
er since  the  existence  of  rates  for  the  relief  of  the  poor,  to  assess  the  inhabi- 
tants of  the  said  borough  for  and  in  respect  of  their  personal  property  or  stock 
in  trade,  and  amongst  them,  such  as  have  been  of  the  same  trade,  and  of 
similar  circumstances  with  the  appellant.  The  question,  therefore,  submitted 
to  the  Court  was,  whether  the  said  R.  was  rateable  for  his  stock  in  trade.  It 
was  admitted  that  it  was  not  possible  to  distinguish  from  the  above  Rex  v. 
Hill,  ante,  p.  522. 

Per  Cur.     Rate  confirmed. 

6.  Rex  v.  Ringwood.  T.  T.  1774.  K.  B.  Cowp.  S26. 
It  was  oace      On  showing  cause  against  quashing  an  order  of  sessions,  which  had  quash- 
doubtful      e<]  a  rate  for  the  relief  of  the  poor  of  the  parish  of  Ringwood,  the  order  of 
jdwther  a    sessions  stated  that  three  persons  were  possessed,  as  co-partners,  of  stock  in 
rateable.*    tne  tra^e  ana>  business  of  common  brewers  and  malsters  in  the  said  parish, 
to  the  value  of  4000Z.,  for  no  part  of  which  the  said  co-parceners,  or  any  of 
them,  were  or  was  in  the  said  rate  assessed  to  the  relief  of  the  poor  of  the 
said  parish.     And  it  did  not  appear  to  this  Court  that  stock  in  trade  had  ever 
before  been  rated  in  the  said  parish,  therefore,  the  Court  had  adjudged  that 
the  said  recited  rate  ought  to  be  quashed,  and  the  same  was  quashed  accord- 
ingly) and  a  new  rate  ordered  to  be  made  immediately  for  the  relief  of  the 
poor  of  the  said  parish  by  the  churchwardens  and  overseers  of  the  poor  of 
r  5f5  i    the  said  parish  of  Ringwood.     On  bearing  the  case,  the  Court  declined  enter- 
ing into  the  merits ;  but  as  to  this  particular  case, 

Lord  Mansfield  said  :  I  have  no  doubt  what  is  to  be  done  with  it,  as  the 
authority  of  Rex  v.  Witney,  5  Burr.  2634.  is  precisely  in  point.  I  think  the 
justices  would  not  have  done  very  wrong  if  they  had  acquiesced  in  the  prac- 
tice which  has  obtained  ever  since  the  stat.  of  43  Eliz.  of  not  rating  this 
species  of  property.  The  case  of  Rex  v.  Witney  was  determined  upon  this 
single  ground,  that  the  justices  in  sessions  should  not  have  quashed  the  whole 
rate,  but  should  have  amended  it  by  inserting  the  particular  persons,  and  that 
property  which  was  omitted,  and  which  they  thought  rateable.  So,  here  the 
justices  at  sessions  should  have  amended  the  rate  if  they  thought  this  proper- 
ty rateable ;  and  then,  on  attempting  to  do  it,  they  would  have  discovered  the 
wisdom  of  conforming  to  the  practice  which  they  expressly  state  in  the  case 
of  not  rating  it.  If  they  had  tried  to  have  amended  it,  how  would  they  have 
rated  this  stock  ?  Are  the  hops,  and  the  malt,  and  the  boiler  to  be  rated  at 
so  much  for  each  ?  Or  is  the  trader  to  be  rated  for  the  gross  sum  which  his 
whole  stock  would  sell  for  ?  If  the  justices  had  considered,  they  would  have 
found  out  the  sense  of  not  rating  it  at  all,  especially  when  it  appears  that 
mankind  have,  as  it  were  with  one  universal  consent,  refrained  from  rating  it ; 
the  difficulties  attending  it  are  too  great,  and  so  the  justices  would  have  found 
them.     And, 

*  But  this  was  before  the  general  question  respecting  the  rateability  of  personal  property 
was  determined ;  the  decision  turned  upon  another  point,  and,  as  there  is  no  principle  upon 
which  it  is  to  be  distinguished  from  any  stock  in  trade  yielding  profit,  it  has  since  beam 
decided  to  be  rateable ;  Rex  v.  Mast,  ante.  533 ;  Bex  v.  Ambleside,  Mich.  95  Geo.  3. if 
Vast,  580. 
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By  the  Court:  the  order  of  sessions  must  be  quashed. 
7,Ru  ▼•  Baxkihg.  H.  T.  1706.  K.  B.  2  Ld.  Raym.   1280  ;  1  Bott  126  ; 

S.  C.  1  Nol.  P.  L.  179. 
Upon  quashing  of  several  orders  made  relating  to  the  poor-rates,  the  ma*"£^  ^H8.* 
ter  in  difference  was  referred  to  the  determination  of  the  Lord  Chief  Justice  JU^sfar. 
Holt ;  but  the  parties  not  being  satisfied  with  his  opinion,  signified  their  con*  mf  u  not. 
sent  in  writing  to  submit  the  question  to  the  opinion  of  the  judges  of  the 
King's  Bench,  to  wit,  whether  a  farmer  for  his  stock  shall  not  be  chargeable 
and  taxable  to  the  poor-rates  as  well  as  a  tradesman  for  his  stock  in  trade  ? 
And  the  other  three  judges  were  of  opinion  that  a  farmer  for  his  stock  is  not 
taxable,  contiary  to  the  opinion  of  Holt,  C.  J.f  whereupon  the  following  rule 
of  court  was  made  : — 

Upon  mature  deliberation,  it  is  considered  by  the  Court  that  a  farmer  is 
not  taxable  to  the  poor-rate  for  his  stock,  and  that  a  tradesman  is  taxable  for 
bis  stock  in  trade. 

{d)  Where  realty  and  personalty  are  occupied  together* 
Rex  v.  Hogg.  E.  T.  1787.  K.  B.    1  T.  R.  721. 
The  defendant,  having  been  rated  to  the  poor  for  the  engine-house,  ap- Ratify  and 
pealed  to  the  court  of  sessions  at  Lancaster,  who  confirmed  the  rate,   and  pereooalty, 
stated  the  following  case  for  the  opinion  of  the  Court.     J.  H.  was  rated  to0000!1'**  *• 
the  relief  of  the  poor  for  a  building,  called  the  Engine-house,  which  consists  thinjr  are 
of  a  bay  of  building  about  eighteen  feet  long  and  nineteen  wide,  in  which  rateable.  In 
tbere  is  a  carding  machine  for  manufacturing  cotton.     The  engine  is  not  fix-    [  526  ] 
ed  to  the  premises,  but  capable  of  being  moved  at  pleasure.     The  building,  deciding 
independent  of  the  machine,  is  worth  only  21.  2*.  per  annum,  for  which  the  whether 
appellant  is  willing  to  be  rated.     The  building  and  machine  together  are  ra-  JJJJ,^^ 
ted  at  36.     The  usage  of  the  town  of  Ribchester  has  been  not  to  rate  per-  property  are 
sonal  property.     This  case  was  argued ;  but  the  Court  wishing  to  be  satisfi-  occupied  as 
ed  in  some  further  particulars  respecting  the  premises  rated,  directed  the  fol-  on«  entire 
lowing  rule  to   be  served  on  the  justices.     Upon  bearing  counsel  on  ^^S^^f™ 
sides,  it  is  ordered  that  the  order  of  sessions  in  this  case  be  sent  for  the  jus-  nteable  as 
tices  to  bear  evidence,  and  state  to  this  Court,  whether  the  engine  mention-  euch,  it  ia  s 
ed  in  the  said,  order  be  worked  with  water  or  with  hands  ?  and  whether  the  immaterial 
bouse,  wherein  the  said  engine  stands,  be  a  dwelling-house,  or  built  for  the  "VJj lhe  ®ne 
purpose  of  receiving  the  engine?  and  whether  it  be  used  for  any  other  purpose  J€  *xecu- 
than  working  the  engine?  and  in  what  manner  the  engine  is  put  up  in  the  tor  and  the 
engine-bouse?  and  what  is  its  size  and  bulk  ?  and,  also,  whether,  the  owner  of pther  to  the 
the  building  has  contracted  to  discharge  the  occupier  from  all  taxes?     Toneir* 
which  the  sessions  returned  the  following  answer : — That  the  engine  therein 
mentioned  is  generally  worked  with  water,  but  frequently  by  the  hand.     That 
the  building  wherein  the  said  engine  stands  is  not  a  dwelling-house,  nor  was 
it  erected  for  the  purpose  of  receiving  the  engine,  but  fotmerly  was  used  for 
the  purpose  of  turning,  bobbins  and  as  a  weaver's  shop,  and  is  now  used  for  the 
purpose  of  carrying  on  the  cotton  manufactory,  there  being  in  the  same  build* 
ing  two  other  engines  besides  the  engine  before  mentioned,  worked  ns  afore- 
said ;  one  of  which   is  also  used  for  the  purpose  of  carding,  and  the  other  for 
trimming  cotton,  which  trimming  is  another  process  of  the  same  manufactory. 
All  the  engines  are  placed  on  the  floor,  and  no  ways  annexed  or  fastened  to 
the  same,  but  may  be  moved  at  pleasure,  and  carried  out  and  worked  in  any 
other  place,  either  by  means  of  water  or  manual  labour,  and  are  not  adapted 
to  any  particular  building.     The  frame  in  which  the  engine  stands  is  twelve 
feet  in  length,  three  feet  eleven  inches  in  breadth,  and  two  feet  nine  inches  in 
height,  semi-diameter  of  the  largest  cylinder,  with  a  small  roller  at  the  top, 
rising  twenty  inches  above  the  frame,  the  engine  sinking  in  the  frame  seven- 
teen inches.     L.  W.  is  the  lessee  of  the  premises  under  the  owners,  and  is 
subject  by  his  lease  to  discharge  the  premises  from  all  taxes.     A.  H.,  the  ap- 
pellant, is  the  under  tenant,  but  L.  W.  pays  the  taxes. 

Butter,  J.    I  have  always  been  of  opinion,  that  it  would  have  been  better 
te  have)  given  a  direct  opinion  at  once  upon  the  constructions  of  the  43  Eli«. 
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c.  2.  than  to  state  particular  case*,  in  order  to  see  whether  they  formed  excep- 
tions to  the  act,  without  giving  an  opinion  on  the  general  construction  of  it. 
In  the  case  of  Atkins  v.  Davis,  Tr.  S3  Geo.  3.  B.  R.,  I  stated  the  principle 
to  be,  they  every  man  should  pay  according  to  his  ability  ;  it  seems  to  be  a 
principal  of  natural  justice  ;  and,  if  that  be  right,  this  Court  has  nothing  to  do 
in  doubtful  cases,  but  to  see  how  they  can  be  adapted  to  the  principle.  In 
that  case  I  agreed  with  the  Court,  that  we  cannot  impose  a  new  tax  on  the 
subject  by  constructing  ;  we  are  not  to  make,  but  to  explain,  the  law.  But 
I  then  thought,  and  still  do  think,  that,  as  a  general  question  personal  propeity 
is  rateable  ;  and  the  question  ought  always  to  be.  whether  the  particular  case 
[  527  ]  be  an  exception  to  the  general  rule  ?  I  am  very  well  aware  of  the  great  diffi- 
culty of  rating  personal  property  in  all  cases ;  but  if  it  can  be  done,  we  must 
pronounce  the  law  ;  and  I  think  by  law  it  is  rateable.  Now,  in  this  case  it  is 
objected  that  the  property  is  distinct  in  its  nature  ;  that  the  buildings  and  the 
engine  are  not  the  same,  because  the  former  would  go  to  the  heir,  and  the  latter 
to  the  executor.  This  may  be  so  in  some  cases,  but  I  think  the  objection  is 
perfectly  immaterial  here.  If  the  bouse  be  freehold,  it  will  go  to  the  heir  ;  if 
leasehold,  to  the  executor ;  and  if  the  engine  be  distinct  from  the  house,  that, 
at  any  rate  would  go  to  the  executor.  But  if  the  property  be  in  its  nature  ratea- 
ble, it  is  indifferent  to  whom  it  will  belong.  However,  in  this  case,  it  is  clear  that 
both  the  engine  and  the  house  go  together,  for  they  are  in  the  hands  of  a 
leaseholder  ;  they  are  rented  together,  and,  therefore,  would  go  to  the  excutor. 
But,  in  my  opinion,  that  does  not  make  any  difference  in  the  question.  The 
counsel  for  the  appellants  then  objected  that  this  is  a  rate  on  manufactures. 
I  agree  it  is  so.  Yet  it  is  not  a  rate  on  labour,  which  cannot  be  maintained,  but 
on  the  produce  of  labour,  and  the  produce  of  labour  is  rateable.  What  a  per- 
son may  accquire  in  a  profession  is  not  eo  nomine  rateable  ;  but  if  with  his 
profits  he  purchase  land,  &.,  that  may  be  rated.  Therefore,  in  questions  of 
this  kind,  we  are  not  to  go  into  the  manner  in  which  the  property  has  been 
acquired  ;  but  the  question  ought  always  to  be,  whether  the  thing  which  exists 
is  to  be  rated.  And  the  rule  is,  that  personal  property,  if  visible  and  yielding 
a  certain  annual  permanent  profit,  may  be  rated.  In  the  present  case,  the 
house  and  the  engine  are  let  together  as  an  entirety  ;  and,  upon  this  ground 
also  I  am  of  opinion  that  the  rate  is  good. 

(e)   Where  land  is  invested  by  statute  with  the  properties  of  personalty.* 

{/)  Qf  exemptions  of  statute. 
Rex  v.  Skin ole.  T.  T.  1717.  K.  B,  1  Stra.  100. 
That  which      >^ne  33  Eliz.  c.  2.  charges  lands,  tenements,  tithes,  &c.  to  the  poor-rate, 
is  rateable    By  a  private  statute,  for  erecting  workhouses  in  Colchester,  the  poor  are  provided 
can  only  be  for  in  another  manner,  and  the  occupiers  of  lands  and  tenements  are  made  charge- 
excepted  by  aD|e  .  an(jy  after  a  rate,  an  appeal  is  given  to  the  sessions.     The  defendant  was 
words*         parson,  and  rated  for  his  tithes,  and  appeals  ;  and,  because  the  word  "  tithes" 
was  not  in  the  act  of  parliament,  which  the  sessions  looked  upon  as  an  absolute 
repeal  of  the  43  Eliz.  quoad  Colchester,  therefore,  they  discharged  him. 
r  528  1        E*  per  Cur.     He  ought  not  to  be  exempted  but  by  express  words,  being  lia- 
ble before.     Here,  he  is  an  occupier  of  a  tenement,  for  tithes  are  a  tenement ; 
1  Vent.  173  ;  2  Lev.    139  ;  Lutw.  1563  ;   1   Inst.  6  ;  Dy.  83  ;   Lit.  647 ;  32 
H.  9.  c.  6  ;  Co.  Lit.  159  ;  Cro.  Jac.  30!  ;  2  Inst.  625.     Wherefore,  the  order 
of  sessions  was  quashed**;  Powell  v.  Bull,  C.  B.     This  question  determined  in 
Which,        the  same  manner. 

MraU  wiU  *m  Rex  v#  Scott-  E-  T-  ,79°-  K-  B-  3  T-  R*  e0*- 

suffice.  Houses  and  lands  given  to  charitable  uses  were,  by  a  private  act,  declared 

*  Where  a  statute  directs  that  real  property  shall  be  accounted  personal,  and  its  object  is, 
that  thereby  it  may  be  descendible  and  transferable  like  personal  property,  it  annexes  it 
with  the  interests  of  personalty  so  far  only  as  is  sufficient  for  the  end  in  view,  for  all  other 
purposes  the  land  retains  its  original  properties.  Therefore,  lands  converted  into  a  dock, 
under  a  statute  which  declares  that  the  shares  of  the  proprietors  shall  be  considered  as  per. 
sowel  property  are,  as  before,  rateable  to  the  poor,  and  m  proportion  to  the  annual  profits; 
Bex  ▼.  Dock  Company  of  Hull,!  T.  JL219. 
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freed,  discharged,  and  acquitted  of  and  from  the  payment  of  all  and  every  man* 
ner  of  taxes,  hereafter  to  be  laid,  &c,  and  that  the  occupiers  shall  not,  at  any 
time  hereafter,  be  rated,  &c.  for  or  towards  any  manner  of  public  tax,  assess- 
ment, or  charge  whatsoever  ;  they  were  held  exempt  from  the  poor-rate,  being 
considered  a  public  tax  or  levy  of  the  parish  within  3  W.  &  M,  c,  11.  s.  6. 
3.  Eddinoton  v.  Barman.  M.  T.  1790.  K.  B.  4  T.  R.  4. 

The  7  Geo.  3.  c  37.  enacted,  that  lands  to  be  enclosed  and  embanked  from  As  tht 
the  Thames  shall  vest  in  the  owner,  &c.  free  from  all  taxes  and  assessments  words  *»frea 
whatever.  from  all 

The  Court  held,  that  houses  erected  upon  this  ground  are  not  liable  to  the  poor-  Cessment 
rate,  for,  this  act  being  subsequent  to  43  Eliz.  c.  2.  and  the  lands  themselves  whatsoev. 
being  exempted  thereby,  so  must  also  the  houses  built  thereon.  er ;" 

4.  Rex  v.  Toms.  E.  T."  1779.  K.  B.  Doug.  401,  Or  "clear 

By  19  Geo.  3.  c.  60.  the  parish-officers  of  the  parish  of  St.  MiafeaePs,  in  of  all  taxes, 
Coventry,  are  to  raise  yearly,  by  a  pound  rate,  any  sum  not  exceeding  300/.  deductions, 
nor  less  than  280/.,  and  to  pay  the  same  to  the  vicar  by  equal  quarterly  pay-  cnJr&es» 
meats,  "  clear  of  all  taxes,  deductions,  charges,  and  extras  whatsoever,  paro-  wnatsoev- 
chial,  parliamentary,  or  otherwise  howsoever  ;"  which  said  sum  is  to  be  in  full  er,  parochi- 
satisfaction  of  all  the  vicar's  claims  under  the  act;  and  is  "in  lieu  and  full  al,  parlia- 
discbarge  of  all  ancient  payments,  Easter  offerings,  tithes,  and  other  ecclesias-  mjj"1****?  or 
tical  dues,  claims,  and  demands  whatsoever,  except  surplice  fees.9'     The  Court  noW806- 
held  this  salary  not  liable  to  the  poor-tax.  ver.n* 

5.  Cask  op  STOSEiiorsE  Bhipoe.  T.  T.  1804.  K.  B.  5  East,  356  (n.  a,)        [  629  ] 

Case  sent  up  from  the  Court  of  Quarter  Sessions  in  Devonshire,  upon  a  ques-  But  the 
tion  concerning  the  validity  of  a  poor-rate.     The  stat.  7  Geo.  3.  for  building wor<* 
Stonehouse  Bridge,  by  c.  9.  exempted  it  from  the  land-tax,  or  any  other  pub-   lj~ ^Suea 
lie  or  parochial  rate  or  tax  whatsoever  ;  and  by  s.  20.   provided,  that  certain  to  private 
persons  and  their  heirs  should  stand  seised  of  the  tolls  of  the   bridge,  to  the  charges, 
same  uses,  trusts,  and  estates,  and  subject  to  the  same  wills,  settlements,  limi- 
tations, remainders,  charges,  tenures,  rents,  and  incumbrances,  as  the  ferry 
was,  in  lieu  of  which  the  bridge  was  erected. 

The  Court  held  that  the  word  "  charges"  only  extended  to  private  char- 
ges on  the  estate. 

(G)  OF  THE    PLACE  IN  WHICH    THE    PROPERTY    IS  SUBJECT  TO  US  HATED. 

1.  Rex  v.  Cardington.  E.  T.  1776.  K.  B.  Cowp.  581.  n*w   rat    ' 

The  case  came  before  the  Court  upon  a  rule  to  show  cause  why  an  order  payable 
of  sessions  quashing  a  rate  for  relief  of  the  poor  of  the  parish  of  Cardington  where  the 
should  not  be  quashed  as  to  the  assesment  upon  A.  P.     The  case  specially  stated,  thing  itself 
that  A.  P.  was  seised  in  fee  of  the  rijjht  of  navigation  of  that  part  of  the  ri- ls  J^U8te 
ver  Ouse  which  lies   between   Erith,  in   the  county  of  Huntingdon,  and  the  <juctive0f 
town  of  Bedford,  and  of  all  the  tolls  arising  from  the  carriage  of  coals,  and  other  profit, t 
goods,  upon  that  part  of  (be  navigation*    That  he  had  power  to  erect  sluices  whether  the 

*  So,  by  the  construction  of  the  Bints.  39  A  40  Geo.  3.  c.  47,  the  London  Dock  Company 
are  liable,  even  during  the  first  twenty-one  years  of  their  establishment,  to  be  rated  for  the 
fair  annual  value  of  their  warehouses,  and  other  works  which  are  finished  and  productive, 
though  all  the  works  directed  by  the  act  be  not  completed ;  Rex  v.  St.  George's,  Middlesex, 
9  East,  127.  But  such  completed  works  must,  under  such  circumstances,  be  rated  for  their 
value  at  the  rate  of  8  l-2d.  in  the  pound,  the  rate  calculated  upon  by  the  legislature  to  raise 
139/.  8t.  Id,  per  quarter  for  3966/.,  the  average  rental  for  ten  years  preceding  the  act  of  par* 
liament  on  the  premises  destroyed  by  the  company  in  making  their  works,  and  which  quar* 
terly  sum  the  company  were,  at  all  events,  bound  to  pay  to  the  parish  during  the  twelve 
years,  or  until  the  works  were  completed,  whether  these  works  were  productive  or  not. 
But  when  productive  beyond  that  sum,  the  surplus  is  to  be  taken,  in  the  first  instance  by  the 
company,  in  order  to  reimburse  themselves  what  they  may  have  advanced  to  the  pariah  Co 
make  good  the  deficiencies  before  any  such  productive  surplus  existed,  until  the  company 
shall  be  reimbursed.  Therefore,  until  these  purposes  are  effected,  a  rate  made  on  the  in* 
creased  real  value  of  the  dock  premises  at  more  than  8 l-So*.  in  the  pound,  or  at  the  rate  of 
8  XJtd.  in  the  pound  on  the  old  average  value  of  the  premises  before  the  election  of  the  com. 
pany*s  works,  and  below  the  increased  value  of  the  new  works,  is  in  either  case  bad; 


t  The  case  of  tolls  is  ascertained  upon  the  same  principle.    Such  as  are  paid  for  passing 
a  bridge,  a  sluice,  or  a  turnpike-gate,  are  evidently  rateable  where  these  things  are  situated  J 
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proprietor    and  staunches  for  the  better  keeping  up  the  water,  and  carrying  on  toe  said  na- 

[  530  ]    yigation  ;  and  the  tolls  were  paid  for  passing  through  every  sluice,  arid  in  a 

actually  re-  rate  for  different  sluices.     That  one  sluice  was  erected  in  the  parish  of  Carliog- 

MriaiToT      ton'  at  wnicil  tne  t0^  was  3rf-  a  chaldron  or  load  weight.     That  A.  P.  did  not 
not.  reside  in  the  parish  of  Cardington,  nor  had  he  any  person  lesident  at  that  sluice 

to  receive  tolls,  but  that  the  tolls  of  that  sluice  were  received  at  Bur  ford  or 
Eaton.  That  neither  A.  P.,  nor  any  other  of  the  former  proprietors  of  that 
navigation,  were  assessed  to  the  poor-rates  for  their  sluices,  or  for  the  tolls  or 
profits,  but  they  had  for  many  years  been  assessed  to  the  land  tax.  The  case 
having  been  argued,  the  Court  ordered  it  to  stand  over,  that  inquiry  might  be 
made  as  to  the  custom  of  rating  this  description  of  property  in  other  places. 
In  answer  to  the  inquiries,  it  was  returned  on  the. part  of  the  plaintiff,  that  out 
of  fourteen  sluices,  being  the  whole  number  erected  upon  this  navigation,  one 
only  was  rated  to  the  poor  ;  that  the  river  Tril,  near  Bury,  the  Northampton  ri- 
vers Larke,  Ouse,  and  Stower,  were  none  of  them  taxed.  On  behalf  of  the  de- 
fendant it  was  stated,  that  the  tolls  at  Marlow,  Oxford,  Reading,  and  several 
others  on  the  river  Thames,  were  all  rated  to  the  poor.  Upon  the  whole,  the  Court 
were  of  opinion  that  these  tolls  were  rateable,  and  therefore  directed  the  rule 
for  quashing  the  order  of  sessions  to  be  made  absolute,  and  affirmed  the  rate. 

for  it  is  there  only  that  they  become  productive,  as  it  ia  from  passing  there  that  the  dudes 
accrue  ;  Rex  v.  Palmer,  1  B.  &  C.  550. 

Where  a  navigation  runs  from  A.  and  B.  through  several  intervening  parishes  and  the 
tolls  for  the  whole  navigation  are  collected  in  those  two  parishes,  they  may  be  assessed  te 
the  poor-rates  in  those  two  parishes  for  the  whole  amount,  according  to  the  porportion  col. 
lected  in  each.  The  justices  at  the  sessions  are  the  proper  judges  of  the  equality  of  poor, 
rates ;  and  the  Court  of  King's  Bench  will  not  interfere  upon  the  ground  of  their  being 
unequal,  unless  the  inequality  be  manifestly  apparent  on  the  rate  ;  Rex  v.  Aire  and  Calder 
Navigation  ;  2  T.  R.  660. 

Where  goods  are  carried  along  two  different  linos  of  canal,  one  of  which  is  by  statute 
exempted  from  being  rated  in  respect*of  the  tolls,  and  the  other  not,  though  the  voyage  hap- 
pen to  finish  on  the  unexempted  line,  where  the  tolls  become  due  and  are  received,  yet  the 
canal  company  shall  not  be  rated  for  more  than  such  proportion  of  the  tolls  as  accrued  in 
respect  of  the  carnage  along  the  unexempted  line.  And  the  toll  arising  in  respect  of  so 
much  per  ton  per  mile  is  to  be  rated  only  for  so  many  miles  as  the  goods  were  carried  alone; 
tne  unexempted  line.  And  where  the  act  directs  that  the  tolls  should  be  exempted  from  any 
taxes,  rates,  Ac.  other  than  such  as  the  land  which  should  be  used  for  the  purpose  of  the 
navigation  would  have  be  on  subject  to  if  the  act  had  not  been  made,  that  goes  to  exempt 
tolls,  qua  tolls  altogether  from  being  rated  in  respect  of  the  line  so  exempted,  leaving 
the  land  rateable  as  before  ;  Rex  v.  Leeds  and  Liverpool  Canal  Company*  5  East, 
825. 

But  the  former  determinations,  as  to  the  manner  and  places  where  tolls  accruing  due  in 
respect  of  passage  over  canals,  are  now  overruled;  and,  upon  the  principle  deduced  from 
Rex  v.  Nicholson,  it  seems  held  that  the  proprietors  of  a  navigation  are  rateable  only  as  the 
occupiers  of  the  canal,  or  land  covered  with  water,  for  their  tolls,  as  profits  arising  out  of 
the  land  so  used,  the  true  principle  of  their  rateability  being,  that  the  land  is  to  be  rated 
to  the  relief  of  the  poor  in  the  parish  where  it  is  productive  of  profit  to  the  proprietor, 
and  in  the  proportion  of  that  profit ;  Rex  v.  Leeds  and  Liverpool  Company,  5  East, 
325. 

The  proprietors  of  an  inland  navigation  were  rated  to  the  relief  of  the  poor  for  a  certain 
number  of  acres  of  land  within  the  township,  occupied  by  their  canal,  and  were  assessed  in  re- 
spect of  that  land  at  a  sum  not  exceeding  that  which  they  actually  received  for  the  passage  of 
goods  over  that  part  of  the  canal  situate  within  the  township  ;  held  that  this  rate  was  good ; 
Rex  y.  Trent  and  Mersey  Navigation,  1  B.  &  C.  545. 

So,  the  proprietors  of  an  inland  navigation  are  rateable  to  the  relief  of  the  poor  in  every 
parish  through  which  the  navigation  passes,  as  occupiers  of  the  land  situate  in  each  parish, 
used  for  the  purpose  of  the  navigation  ,  and,  therefore,  where  the  proprietors  of  such  a  navi- 
gation, which  extended  through  different  parishes,  were  rated  in  one  for  the  entire  amount 
of  their  tolls,  the  Court  held  that  this  rate  should  not  be  supported  ;  Rex  v.  Palmer,  IB.  & 
C.  546. 

The  place  in  which  ships  are  assessable  to  the  poor-rate  depends  upon  the  same  principle 
with  the  taxation  of  navigation  tolls  and  tithe  fish.  If  they  have  never  been  within  the 
parish,  they  cannot  be  rated  there ;  Rex  v.  Shepherd,  1  B.  &  A.  109.  But,  although  the 
profits  are  derived  from  voyages  performed  at  sea,  they  are  rateable  not  only  during  their 
continuance  in  the  parish  which  is  locally  and  visibly  their  home,  where  the  owner  resides, 
sad  where  they  become  productive,  but  also  if  out  of  it  at  the  time  when  the  sate  is  made j 
Rsx  v.  Shepherd,  1  B.&  A.  109. 
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3.  Atkins  v.  Davis.  T.  T.  1782,  Cald.  327.  .  [  631  1 

Per  Butter ,  J.     If  a  gardener  contracts  to  serve  twenty  families,  and  carries  Hence,  it  a 
all  his  crop  to  their  different  houses  (which  are  situate  in  different  parishes),  *ani.ene^. 
he  is  rateable  for  the  whole  of  the  garden  where  it  lie3.  ais  crop  to 

noose*  in  different  parishes,  he  is  rateable  in  the  parish  where  the  garden  lies ; 

3.  Rex  v.  Nsw  River  Co* paw y.  £.  T.  1813.  K.  H.  1  M.  &,  S.  509. 

Per  Le  Blame,  J.     Suppose  a  man  occupying  land  out  of  which   he  digs  So,  a  man 

brick  earth,  and  converts  it  into  bricks  in  an  adjacent  parish  ;  would  he  not  occupying 

be  liable  to  be  rated  as  for  brick  land  in  the  parish  where  the  land  lies,  in  *****  **?^» 

the  same  manner  as  if  he  had  sold  the  bricks  in  that  parish.  '  where  die 

land  lies,  and  not  where  the  bricks  are  sold. 

4.  Rex  v.  New  River  Company.  £.  T.  1813.  K.  B.  1  M.  &  S.  609. 

Per  Lord  EUenborougk,  C. .  J.     Land,  and  water  inclosed  in  a  basin,  falls  «t  -t  .g  not 
within  upon  the  legal  description  of  land,  and,  although  a  considerable  portion  of  en0ugh  to 
the  profits  of  such  water  is  derived  from  pipes,  through  which  it  is  distributed  ascertain 
to  other  places,  yet  it  is  found  that  the  watei  has  a  certain  ascertained  value  the  local 
at  the  fountain-head.     And  in  cases  of  this  kind  it  is  enough  to  ascertain  tbeYaloe°* tn* 
local  value  of  the  property,  without  inquiring  whether  it  yields  -a  return  on  the  jj^our in- 
spot.  quiring 

whether  it  yields  a  return  on  the  spot. 

5.  Atkins  v.  Davis.  T.   T.  1782.  Cald.  527. 

Per  Lord  EUenborough,  C.  J.     It  was  the  opinion  of  some  judges  that  In  the  ease 
the  whole  profits  were  assessable  at  the  fountain-head,  in  the  parish  where  the  of  w*te.r- 
water  was  collected,  and  from  whence  it  was  distributed,  by  means  of  the  lire  ^asbeen 
engine,  and  other  works  fixed  there,  as  it  there  first  becomes  property ;  for,  held  that 
when  water  is  once  collected  by  means  of  a  fire  engine,  and  brought  within  they  are 
lands  or  buildings  for  the  purpose  of  supplying  houses  at  a  certain  stipend,  it  rateable  at 
is  as  much  private  property  as  the  land  itself.     Whatever  is  done  afterwards  is|°e  ?unL 
only  done  for  the   purpose   of  vending  that  property  to  greater  advantage* 
Buller,  J.,  gives  the  following  opinion,  in  answer  to  a  case  put  from  the  bar, 
whether,  if  the  water  was  carried  in  carts,  instead  of  pipes,  the  pump  could 
not  be  rated  for  the  value  of  all  the**water  carried  from  thence  ?     "  Whether 
the  water  is  carried  in  pipes  or  in  carts  to  the  place  where  it  is  consumed  is 
quite  immaterial.     I  bold,  in  the  case  put,  that  the  pump  would  be  rateable 
to  the  value  of  all  the  water  carried  from  thence,  for  the  pump  is  the  perma- 
nent visible  property,  and  the  quantity  of  water  carried  from  thence  constitutes 
its  produce." 

6.  Rex  v.  Corporation  of  Bath.  M.   T.  1811.  K.  B.  14  East,  621.        However, 

Per  Lord  EUenborough,  C.  J.     A  great  deal  of  stress  has  been  laid,  in  this  propor- 
the  argument  of  this  case,  on  the  supposed  authority  of  the  case  of  Atkins  ^on  naf 
and  others  v.  Davis  and  others,  reported  in  Cald.  313  ;   but,  as  the  judges  oftioned  * 

•  The  stat.  6  Geo.  3.  c.  70.  for  better  supplying  the  inhabitants  of  Bath  with  water,  after 
reciting  that  there  are  springs  of  water  in  the  neighbourhood  belonging  to  the  corporation, 
enacts, "  that  they  shall  have  power  and  authority  to  cause  the  water  to  be  conveyed  from 
such  springs  to  the  city,"  and  gives  them  authority  to  "  enter  upon  and  breakup  the  soil  of 
any  public  highways  or  waste,  and  the  soil  of  any  private  grounds  within  two  miles  of  the 
city,  and  the  soil  or  pavement  of  any  street  within  the  city,  in  order  to  drain  and  collect  the 
water  of  the  said  springs,  and  to  make  reservoirs  and  erect  conduits,  water-houses,  and 
engines  necessary  for  keeping  and  distributing  the  water,  &c.  and  lay  under-ground  aque- 
ducts and  pipes  for  the  same  purpose  ;*'  and  it  vests  the  right  and  porperty  of  all  these  in  the 
corporation ;  held  that,  in  addition  to  the  springs,  the  corporation  was  liable  to  be  rated  for 
the  reservoirs  made  by  them  in  the  parish  of  Lyncomb  and  Widcomb  under  the  act,  as  for 
land  occupied  by  them ;  which  reservoirs,  by  means  of  aqueducts  and  pipes  laid  under 
pound  partly  in  the  same  parish  and  through  the  parish  of  St.  James's  into  the  parish  of  St. 
reter  and  St.  Paul,  in  Bath,  for  the'  supply  of  the  city,  produced  to  the  corporation  a  clear 
annual  profit  of  6001.  But  that  the  corporation  were  not  rateable  for  the  whole  of  the  entire 
profit  in  the  first  mentioned  parish  in  which  the  springs  were  first  collected  into  the  reser- 
voirs, a  portion  of  such  entire  profit  accruing  to  them  from  the  under-ground  aqueducts  and 
pipes  laid  into  the  soil  of  the  other  parishes,  in  respect  of  which  they  were  to  be  considered 
as  the  occupiers  of  land  yielding  annual  profit  in  those  parishes ;  and  therefore,  a  rate 
upon  the' entire  profits  arising  out  of  all  the  parishes  made  on  the  corporation  in  the  first 
mentioned  parish  was  held  bad  ;  Res  v.  Bath,  14  East,  609. 
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[  632  ]  the  Court  of  King's  Bench  were  equally  divided,  no  decision  which  can  be 
relied  on  as  authority  was  come  to  in  this  court.  And  although  it  may  be 
collected  from  Lord  Loughborough's  judgment  in  the  Exchequer  Chamber 
that  he  thought  that  "  the  proper  place  where  the  value  of  the  whole  is  to  be 
taken  is  the  fountain-head,  from  which  the  whole  is  to  be  distributed,"  thereby 
intimating  two.  things :  first,  that  the  whole  profits  should  be  assessed  at  one 
place  ;  and  secondly,  that  such  one  place  should  be  the  fountain-bead  :  yet  be 
adds,  however,  it  is  not  very  material  to  consider  that ;  for  upon  the  present 
action  it  is  certainly  sufficient  to  warrant  the  levying  the  distress,  that  here 
was  a  foundation  to  make  a  rate,  and  some  property  rateable.  And,  indeed, 
upon  that  ground,  viz.  the  form  of  the  action,  which  assumed  the  distress  to 
be  illegal  in  toto,  and  upon  the  difference  which  is  to  be  found  in  the  lan- 
guage of  the  stats.  27  and  43  Eliz.,  did  the  united  judgment  of  the  Court  of 

And,  to  ren-  Exchequer  proceed,  and  not  upon  the  supposed  rateability  of  the  whole  profits 

der  parson-  at  the  fountain-head. 

mustnot U  Lord  Ellenborovgh,  C.  J.,  said,  that  it  was  not  stated  that  the  ship  was  lo- 
oniy  be  situ-.  ca'ty  within  the  parish  at  the  time  of  the  rate,  or  that  it  produced  any  profit. 
ate  where  That  a  ship  might  have  met  with  losses  at  sea  to  a  greater  amount  than  her 
the  rate  is    value,  and  was  nevertheless  to  be  rated  as  soon  as  she  came  into  port. 

Seowner  8*  ReX  v-*Ringwood-  T*  T-  I774-  K-  B-  CowP-  326« 

mutt  be  an      Lord  Mansfield,  C.  /•     Tor  the  rate  to  attach  to  personal  property  the 

inhabitant.*  owner  must  inhabit. 

[  633  ]  9.  Rex  v.  Liverpool.  TL  T.  1807.  K;  B.  8  East,  455.  n. 

Therefore  W.  H.  appealed  against  a  rate  wherein  certain  ships  of  his  were  rated  in 
•hip*  which  Liverpool.  He  did  not  live  in  Liverpool  at  the  time,  but  held  a  ware- 
riah'where  house  and  counting-house  there,  in  which  no  one  slept,  and  for  which  he  was 
the  owner  fated,  and  the  ships  registered  in  L,,  and  stated  in  the  register  to  belong  to  that 
does  not  port.  The  Court  of  Quarter  Sessions  had  found  that  the  appellant  was  not  an 
reside,  can.  inhabitant  of  the  parish  of  L.,  but  had  not  found  that  the  ships  rated  were  lo- 
°°l  b^M"  cajly  within  the  parish,  but  only  within  the  part  which  might  be  more  than  co- 
though  his  extensive  with  the  parish.  It  was  contended  that  the  rate  could  not  be  sup- 
warehouae   ported. 

and  count-  Lord  Kenyon,  C.  J.,  however,  seemed  to  think  that  the  appellant  was  not 
tnghouse  rateable  under  these  circumstances,  for  that  a  person  might  be  deemed  an  in- 
the  parish.  naD'tant  for  some  purposes,  and  not  for  all  ;  and  he  observed,  that  the  43  Eliz. 
did  not  direct  that  personal  property  should  be  rated  eo  nomine,  but  the  persons 
themselves  inhabitants,  according  to  their  ability,  which  can  only  be  known  in 
respect  of  personal  property,  which  is  of  a  fluctuating  nature,  by  stating  the 
account  of  debtor  and  creditor,  and  taking  the  surplus  only  as  the  criterion  of 
that  ability. 

Upon  a  case  reserved,  it  appeared  that  the  defendants  did  not  reside  at  Mull, 
though  they  had  a  counting-house  there.  It  was  stated,  that  the  defendants 
were  owners  of  the  ships,  and  that  the  ships  were  locally  within  the  parish  at 
the  time  of  the  rate,  and  were  registered  there.  It  was  contended  that  this  was 
the  home  of  the  ships,  and  that  the  personal  presence  of  the  owners  was  not 
necessary.     The  Court  had  great  doubts  upon  the  statement  of  the  case  as  well 

*  It  ie  stated,  in  Sir  Anthony  Early's  case,  that  personal  property  to  be  rateable  roust  not 
only  be  locally  situated  within  the  parish,  but  visible  there.  Several  opinions  of  the  judges 
in  subsequent  cases  are  to  the  same  effect,  Cowp.  750 ;  and,  in  determining  whether  the 
principal  money  in  the  custody  of  the  owner  was  rateable,  Mr.  J.  Buller  relies  upon  it,  as  an 
argument  in  the  negative,  that  the  rate  must  be  confined  to  visible  property  yielding  profit  in 
the  parish.  But  other  judges  have  found  it  difficult  to  affix  a  determinate  meaning  to  the  term 
"  visible  property ."  That  it  must  be  to  a  certain  degree  visible,  or  more  properly  perceptible, 
is  manifest,  since  otherwise  the  parish  officers  will  be  unable  to  support  by  competent  proof 
that  the  property  which  they  have  rated  is  actually  possessed.  But  there  are  several  kinds 
of  property  which  are  liabfe  to  the  rate,  and  yet  not  generally,  and  sometimes  not  even  pos- 
sibly tbe  subject  of  ocular  inspection.  Thus  Lord  Kenyon  observes,  "  it  is  said  that  only 
property  which  is  visible  shall  be  rated  ;  but  I  think  that  is  carrying  the  rule  of  exemption 
too  far;  for  oblations  and  other  offerings,  which  consitute  the  rectorial  or  vicarial  dues," 
are  rateable ;  Rex  v.  Carlyon,  3  T.  T.  385, 
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as  on  the  question  of  inhabitancy,  which  they  seemed  to  think  negatived  by  the 
case,  as  also  upon  the  defect  of  the  case,  in  not  showing  that  the  owners  deri- 
ved any  benefit  from  the  ships  within  the  parish  of  H.  They  seemed  to  be  of 
opinion,  that  the  mere  fact  of  being  registered  at  H.  would  not  make  them 
rateable  there,  vessels  being  sometimes  rated  in  places  not  their  proper  home; 
and  that  it  was  not  considered  of  any  weight  in  Hex  v.  Li  vet  pool.  They  ob- 
served also,  that  the  case  did  not  state  that  the  ships  in  question  terminated 
their  voyage  at  H.,  or  that  the  owners  received  any  profit  there,  without  which 
they  might,  on  the  same  ground,  be  rated  at  every  place  where  they  touched  in 
the  course*  of  their  voyage.' 

(H)    OFTH«FSOPOBTI07f8  OF.  [    534] 

1.  Rex  v.  Audley.  M.  T.  1700.  K.  B.  2  Salk.  526. 

An  order  of  sessions,  made  upon  an  appeal  from  a  poor-rate,  being  remo-  The  propor. 
ved  into  this  court  by  certiorari,  the  case  was  :  On  the  1st  of  September,  1665,tioM  •»«■. 
a  certain  rate  was  agreed  to  by  the  inhabitant"  of  the  parish  of  Audley,  which  ate  ™£  *** 
had  been  followed  ever  since,  till  the  last  year,  when  a  new  rate  was  made,  therefore  a 
Upon  appeal  to  the  sessions  the  new  rate  was  quashed,  and  the  old  one  was  or-  parish  can. 
dered  to  stand  ;  and  now  it  was  objected,  that  it  did  not  appear  that  this  was  a  not  have  a 
poor-rate,  being  called  a  parish  levy,  which  might  be  as  well  for  the  church  as  8tan<iin* 
the  poor,  and  then  the  justice  bad  no  jurisdiction.  rate# 

It  was  said  the  Court  will  intend  it ;  but, 

By  Holt,  C.  J.  Twisden  used  to  say,  if  a  particular  jurisdiction  does  not 
show  the  matter  to  be  within  its  authority,  it  must  be  taken  to  be  out  of  it.  The 
justices  could  not  confirm  an  old  rate,  and  in  this  their  order  is  nought. 

2.  Rex  v.  Newell.  E.  T.  1791.  K.  B.  4  T.  R.  266. 

A  parish  consisted  of  two  separate  districts,  each  of  which  immemorial Iy^n<*.^two 

made  a  separate  rate,  but  the  money  when  raised,  was  blended  together  in  one  r!!!!lLc!t.# 
•  •--,«         i   '       i«    ■  •  •"  il  «•  •  <•    i  agree  tnat 

joint  fund,  though  applied  in  certain  proportions,  and  the  sessions  did  not  find  each  shall 

it  as  a  fact,  that  the  parish  could  not  reap  the  be'nefit  of  the  43  Eliz.  contribute 

The  Court  said  :  With  regard  to  the  proportions  agreed  upon  which  each  towards  the 
district  was  to  pay,  they  would  nofbe  binding  at  this  time,  if,  upon  inquiry  it  jt^*1™  pw?J[ 
should  appear  that  they  are  unequal.  not  j,e 

binding  if  the  contributions  are  an  equal. 

3.  Rex  v.  Dubslbt.  M.  T.   1793.  K.  B.  6  T.  R.  53.  The  propor. 
Per  Lord  Kenyan,  C.  J.     The  sole  question  necessary  to  determine  its  Hon  of  the 

rateability  is,  whether  or  not  it  produced  a  profit,  or  was  liable  to  incumbrances  rate  hinges 
equal  to  the  value  of  the  property  itself.  profits,* 

*  The  principles  upon  which  personal  property  should  be  assessed  have  not  been  settled 
by  judicial  decisions;  but  it  is  laid  down,  that  if  a  person  be  rated  for  stock  in  trade,  and, 
virtually  submit*  to  his  assessment,  by  not  appealing  against  the  rate  it  is  prima  facie  evi- 
dence that  be  is  assessable  in  the  ensuing  year  to  the  like  amount.  It  has  been  likewise 
remarked  that  personal  property  is  not  to  be  rated  at  random,  or  the  party  let  to  go  off  as  he 
can,  bat  the  officer  making  the  rate  must  be  able  to  support  what  he  has  done  by  evidence. 
It  may  be  observed  on  this  subject,  without  the  guidance  of  cases,  that  as  the  tax  is  laid 
aeon  the  net  profits,  the  proprietor  is  entitled  to  deduct  the  prime  cost,  the  expense  of  clerks 
warehouse-room,  insurance,  and  whatever  else  the  tradesman  or  merchant  subtracts  or  con. 
stitates  the  difference  between  the  gross  and  net  produce  of  stock,  88  far  as  they  operate  in 
diminution  of  hia  personal  ability  to  contribute.  It  is  not  settled  whether  he  can  deduct  the 
value  of  his  individual  labour  upon  the  same  principle  which  exonerates  the  profits  of  per. 
eonal  labour  in  professional  and  mechanical  trades,  or  whether  it  is  to  be  considered  as 
merged  in  the  profits  of  stock,  and  rateable  therewith.  But  a  trader  may  subtract  the  inter, 
est  of  borrowed  capital,  tor  it  is  in  the  nature  of  an  incumbrance  upon  the  goods ;  yet  he 
cannot  allow  interest  for  his  own,  because,  though  it  form  no  part  of  the  profits  of  his  trade, 
it  is  rateable  in  another  shape,  vis.  as  the  direct  produce  of  his  capital.  It  is  said  that  the 
total  amount  of  a  man's  debt  is  to  be  deducted,  and  the  tax  laid  on  the  profits  of  surplus 
property.  But  personal  property  is  not  usually  rated :  it  is  difficult  to  ascertain  its  actual 
amount,  unless  by  using  those  arbitrary  means  which  are  neither  provided  by  the  poor  laws 
nor  permitted  by  the  spirit  of  our  constitution.  Sometimes  a  fair  disclosure  of  his  effects 
is  supposed  to  injure  a  commercial  man,  and  he  would  rather  choose  to  submit  to  the  im- 
position of  an  exorbitant  assessment  than  seek  redress  at  the  hazard  of  his  credit.  These 
and  other  reason*  have  induced  most  parishes  to  refrain,  as  it  were  by  common  impulse, 
from  assessing  personal  property,  since  the  43d  stat.  Eliz.  Its  liability  is  no  longer  ques- 
tionable ;  but  the  apprehension  of  mischievous  consequences  has  usually  prevented  its  being 
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[  535  ] 

And  pro- 
due  live  va- 
lue of  the 
subject  ;* 

In  other 
words  the 
improved 
value. 

As  if  a* 

hoaee  be 
let  to-day 
for  30/.  per 

From  what 
cause  the 
improve, 
ment  pro* 
ceeda  is 
immaterial; 

Ner  is  the 
rent  a  cer- 
tain crite- 
rion rt 


I  536  1 
Nor  should 
nn  extraor- 
dinary ex- 
penditure 
diminish 
the  rate. 


4.     Kemp  v.  SpxrtcB.  H.  T.  1777.  K.  B.  2  Blae.  1246. 
Per  De  Grey,  C.  J,     Real  property  is.  assessed  upon  the  principle  that  the 
tax  shall  be  imposed  on  the  annual  productive  value  of  the  particular  subject, 
estimated  upon  its  actual  state  and  condition  at  the  tune  of  making  the  rate 
whether  that  is  better  or  worse  than  when  the  former  rate  was  made. 
5.     Ricx  v.  Mart.  H.  T.   1795.  K.  B.  6  T.  R.  154. 
Per  Kenyan,  C.  J.     Where,  the  property  has  improved,  the  rate  applies  to 
the  improvements. 

6.     Rex  v.  St.  Nicholas,  Gloucester.  £.  T.   1782.  Cald.  262. 
Per  Bullet,  J.     If  a  house  to-day  is  let  for  30/.  per  annum,  and  to-mor- 
row, if  turned  into  a  shop,  would  let  for  50/.,  when  it  is  turned  into  a  shop  it 
shall  be  rated  at  50/. 
annum,  and  to-morrow  for  50J.,  the  rate  shall  be  on  the  50/.; 

7.  Rexv.  Mart.  H.  T.  1795.  K.  B.  6  T.  R.  154. 

Per  Abbott,  J.  The  only  question  in  cases  of  this  kind  is  respecting  the 
value  of  the  property  which  the  party  has  in  the  parish  at  the  time  when  the 
rate  is  made,  without  considering  the  manner  in  which  that  property  became 
so  valuable. 

8.  Rex  v.  Skihgle.  E.  T.  1797.  K.  B.  7T.  R.  549. 

On  an  appeal  against  a  poor-rate,  the  ground  of  the  appeal  was,  that  W. 
H.  and  J.  B.  were  under-rated,  the  lands  in  their  occupation  being  now  of  a 
greater  annual  value  than  the  rent  reserved  by  the  lease ;  and  the  rate  was 
made  according  to  the  rent.  It  appeared  that  a  farm  was  let  at  a  reserved 
rent,  which  was  then  its  annual  value,  and  neither  hue  nor  other  premium  or 
consideration,  was  paid  to  the  landlord  beside  ;  but  during  the  progress  of  the 
term  the  farm  rose  in  value  beyond  the  rent.  It  was  thought  a  question  too 
clear  to  admit  of  argument  that  the  rent  was  not  conclusive  evidence  of  the 
value,  but  that  the  farmer  must  be  rated  according  to  the  actual  improved 
worth  of  what  be  occupied. 

9.     Rex  v.  Agar.  T.  T.  1811.  K.  B.   14  East,  262. 

Lord  Ellenborovghy  C.  J.,  upon  a  question  of  rating  the  trustees  of  a  Me- 
thodist chapel,  said :  No  doubt,  the  fair  average  expences  ought  to  be  allow- 
ed in  estimating  the  quantum  of  the  rate,  but  not  any  extraordinary  expenditure 
which  might  happen  to  make  the  property  unprofitable  in  a  particular  year  ; 
for  where  it  is  the  subject  of  annual  value,  the  money  so  laid  out  in  one  year 
will  produce  profit  in  the  subsequent  years.  The  mode  of  estimating  the 
quantity  of  profit  may  be  attended  with  difficulty.  It  may  be  asked,  what  profit 
was  received  in  the  case  of  Catherine  Hall,  see  Rex  v.  Gardner,  Cowp.  78. 
when  the  master  and  fellows  had  pulled  down  several  houses,  and  converted  the 
scites  of  them  inlo  an  area  for  ornament  ?  It  may  be  said,  that  they  had  it  in 
pleasure. 

rated  even  in  manufacturing  countries,  where  the  omission  falls  upon  the  landed  proprietor 
with  considerable  hardship. 

*  A  rate  upon  land  is  in  effect  a  rate  on  the  profits  of  the  land,  for  where  there  are  n*> 
profits  there  is  no  beneficial  occupation.  Upon  this  principle,  where  the  profits  are  exempt 
from  rates,  such  as  the  tolls  of  a  canal,  the  land  used  as  a  canal  is  thereby  exempted ;  Rex 
v.  Calder  and  Hebble  Navigation,  1  B.  &  A.  265. 

t  In  the  case  of  lands  and  houses,  the  rate  is  usually  imposed  in  one  of  these  three  ways ; 
1st.  Upon  the  actual  rack-rent,  when  they  are  in  the  hands  of  a  lessee.  2d.  On  a  supposed 
rent  formed  on  valuation,  which  is  done  where  they  are  occupied  by  the  proprietor,  or  by  a 
tenant  who  pays  less  rent  than  the  premises  are  worth.  8d.  On  an  annual  per  centage  cal- 
culated upon  the  purchase  money,  with  a  just  allowance  for  necessary  outgoings.  All  these) 
modes  of  valuation  proceed  upon  the  assumption,  that  the  rack-rent  is  the  criterion  of  that 
actual  value  upon  which  tax  is  laid :  1st.  The  principle  is  fallacious,  rent  being  only  so 
much  of  the  actual  value  as  the  tenant  can  afford  to  pay  his  landlord,  deducting  the  expense 
of  cultivation,  and  a  reasonable  remuneration  for  trouble  apd  time.  The  rent,  the  Before,  is 
the  landlord's  profit;  the  reasonable  remuneration  is  the  tenant's  profit;  both  come  from 
the  land,  and  form  parts  of  its  productive  value.  When  land  is  occupied  by  the  proprietor, 
he  receives  both  these  profits;  when  it  is  demised  to  a  tenant,  they  are  divided*  Deduc- 
tions for  expenses  of  labour  and  capital  necessary  to  render  the  subject  productive  should 
be  considered  in  both  cases  as  drawbacks  upon  the  profits »  and  due  allowance  should  bo 
made,  upon  the  same  principle,  for  every  part  of  the  produce  whioh  belongs  to  another  per. 
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10.  Rex  v.  Hull  Dock.  £.  T.  1819.  K.  K.  6  M.  &  S.  394.  [  537  ] 

By  the  14  Geo.  3.  c.  .66.  the  Hull  Dock  Company  were  required  to  make  Shares  in  a 
a  dock,  or  basin,  or  quay,  &c.  for  the  benefit  of  the  shipping  of  the  port,   ^iir6- 
which  they  were  at  all  times  to  support  and  keep  in  repair,  and   were  em-  proportion 
powered  to  receive  certain  duties  and  wharfage  rates.     In  1814  the  company  to  the  annu- 
reaolved  to  take  down  and  rebuild  the  dock,  entrance,  basin,  and  waits  of  the  al  profits.* 
dock,  and  generally  to  repair  the  same,  as-  being  in  a  bad  state.     The  expen- 
diture of  the  company  in  respect  of  these  works,  from  the  20th  of  September, 
being  the  day  when  the  rate  was  to  commence,  to  the  31st  of  December  fol- 
low iog,  amounted  to  6,483/.,  and  their  receipt  for  duties  and  wharfage  rates, 
during  the  period,  only  to  2,9632.   18*.  7d.     Their  further  estimated  expen- 
diture, in  respect  of  these  works,  from  the  31st  of  December  to  the  20th  of 
March,  when  the  six  months  for  which  the  rate  was  made  would  expire,  would 
be  1,1932.  7«.  4d.,  and  receipts  in  respect  of  duties  and  wharfage  rates  only 

son,  and  should  be  rated  in  his  hands,  such  as  tithes.  .  But  the  net  produce  after  these  de- 
ductions, whether  it  goes  to  the  landlord  in  the  name  of  rent,  or  to  the  tenant  as  profit,  or  to 
the  occupant  proprietor,  who  stands  in  the  place  of  both,  is  the  legitimate  object  of  tax  in 
the  hands  of  him  who  occupies  the  land.  Thus  tithes,  coal-mines,  tolls,  water- works,  and 
saleable  under- woods,  are  assessed  according  to  the  net  annual  amount  of  profits,  deducting 
all  expenses  ;  or,  in  other  words,  they  are  rated  at  their  full  value ;  but  land,  when  rated 
upon  the  rack-rent,  is  only  assessed  according  to  the  landlord's  profits,  or  minus  the  produc- 
tive value  by  whatever  the  farmer's  profit  amounts  to.  2d.  But  the  principle  is  still  more 
unequal  when  applied  to  buildings.  In  general  they  yield  no  direct  profit  to  the  tenant ;  the 
rent,  therefore,  is  the  total  annual  produce  ;  but  as  buildings  are  subject  to  decay,  the  rent 
should  be  divided  into  two  parts ;  one  to  be  laid  by  for  the  purpose  of  repair,  or,  in  other  words, 
to  reproduce  the  capital  which  has  been  expended  on  a  perishable  subject.  This  portion  is 
not  assessable  capital,  and  is  not  directly  taxed  to  the  poor-rates.  The  remainder  is  the  an- 
nual produce  of  the  capital  thus  originally  laid  out,  and  is  the  only  fair  object  of  assess. 
aaent.  A  house,  therefore,  yielding  a  certain  rent,  is  by  this  method  not  only  assessed  more 
than  what  land  yielding  the  same  rent  is,  but  so  much  more  as  the  sum  amounts  to  which 
the  proprietor  ought  to  lay  out  of  his  rent  for  the  reproduction  of  his  capital.  3d.  Calcula- 
ting a  per  centage  on  the  purchase  money  hath  this  advantage  in  common  with  that  of 
calculating  upon  the  rack-rent,  viz.  that  where  the  price  is  fairly  disclosed,  the  mode  of  as- 
certaining the  rate  is  certain.  But  as  the  clear  rack-rent  is  usually  the  ground  upon  which 
the  price  of  land  is  calculated,  it  is  at  least  but  another  method  of  rating  upon  that  rent. 
It  is,  indeed,  more  fallacious,  as  it  must  be  taken  upon  a  fixed  standard  of  rent,  when  that 
which  is  actually  paid  may  fluctuate  from  innumerable  causes.  A  further  objection  may  be 
made  where  both  are  practised,  viz.  that  they  introduce  into  the  same  parish  three  distinct  * 
modes  of  valuing  the  same  species  of  subject  in  the  same  rate  :  1st.  That  of  price  when  an 
estate  is  bought ;  2dly.  Of  rent  where  it  is  formed  ;  and  3dly.  Of  valuation  as  to  the  fair 
rent,  where  it  is  occupied  by  the  ancient  proprietor,  or  by  a'  tenant  paying  less  rent  than  it 
is  worth. 

Where  it  is  agreed  that  the  entire  profits  shall  be  rated  by  whomsoever  enjoyed,  it  still 
remains  to  settle  how  they  are  to  be  ascertained.  The  best  method,  therefore,  seems  to  be 
that  the  annual  value  of  the  property  should  be  assumed  as  the  foundation  of  the  assess- 
ment. That  value  also  should  be  estimated,  not  according  to  the  productive  return  of  the 
particular  year  in  which  the  rate  is  made,  but  according  to  the  fair  average  thereof  as  com. 
pared  with  other  lands  in  the  parish  of  a  similar  quality.  Thus  lands  cultivated  with  saffron, 
see  Watson  v.  Tryon,  2  Gwtlt.  828.  hops,  or  tazel,  which  do  not  yield-en  annual  crop,  should 
be  taxed  upon  a  yearly  average  struck  between  the  productive  and  unproductive  years ;  land, 
sown  with  grass,  corn,  or  such  roots  and  vegetables  as  give  an  annual  return,  should  be  as- 
sessed upon  the  same  average  annual  value,  without  reference  to  the  crop  of  the  particular 
year  ;  Rex  v.  Mosfield,  10  East,  319 ;  Rex  v.  Agar,  14  East,  156 ;  Rex  v.  Birmingham  Gas 
Light  Company,  1  B.  &  C.  512. 

*  In  taking  other  hereditaments,  such  as  tolls,  water-works,  and  coal  mines,  of  which  the 
produce  is  tolerably  certain,  the  profits  of  the  last  form  a  fair  ground  to  estimate  those  of 
the  raising  year,  unless  reasons  are  given  to  increase  or  reduce  it ;  Rex  v  Hull  Dock  Com- 
pany, 5  M.  &  S.  394.  But  there  is  difficulty  in  cases  where  the  profits  are  dubious,  and  the 
Amount  uncertain,  as  they  may  be  rateable  notwithstanding  ;  Jones  v.  Maunscll,  Doug.  302. 
Such  are  the  ranger's  profits  from  the  king's  park,  for  the  rate  is  prospective,  Durrant  v. 
Boys,  6T.  R.  580;  17  Geo.  2.  c.  38.  s.  12;  and  the  thing  is  rateable  only  when  it  produces 
profit;  Lord  Bute  v.  Grindall,  1  T.  R.  333;  2  H.  Bl.  267.  The  assessment  must  therefore 
be  either  made  on  past  profits,  contrary  to  the  manner  of  rating  land  and  tenement,  or  else 
those  which  are  accruing  must  be  estimated  by  the  average  production  of  former  years. 
DaJton  lays  it  down,  that  the  moot  reasonable  way  of  taxing  land  is  according  to  a  pound  rate ; 
end  where  personal  estate,  as  goods  money,  &c.  are  taxed,  it  ouf/ht  to  be  in  the  same* 
porportion  as  the  land,  viz.  the  value  of  every  100Z.  at  five  per  cent,  per  annum ;  Dalton  Jnat. 
139. 
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972.  The  rate  was  upon  2,2401.,  and  the  case  found  that  if  the  company  are 
entitled  to  deduct  these  expenses  of  necessary  repairs  from  their  gross  receipts, 
there  are  not  any  net  proceeds  whatever  for  their  use. 

The  Court  held  the  rato  to  be  well  imposed.  A  rate  is  not  always  impo- 
sed on  property  in  the  particular  year  in  which  it  makes  a  productive  return  ; 
for  if  that  were  so,  there  could  be  no  rate  in  respect  of  saleable  underwoods 
and  the  like  property,  which  are  productive  only  after  a  series  of  years,  ex- 
cept in  those  years  in  which  the  profits  arose.  But  in  the  case  of  Rex  v. 
Mirfield  it  was  decided,  after  much  consideration,  that  saleable  underwoods 
were  rateable  annually,  in  proportion  to  their  value,  though  they  should  happen 
[  ^38  ]  not  to  be  cut  down  more  than  once  in  twenty-one  years.  In  the  present  case 
the  company  have  no  money  in  hand,  but  tbey  have  a  property  which,  upon 
an  average,  is  productive.  To  hold  that  in  every  case  where  property  is 
rateable,  an  account  is  to  be  taken,  for  the  particular  period  for  which  the 
rate  is  imposed,  of  the  precise  amount  of  its  productiveness,  and  that  if  there 
is  the  smallest  decrease,  the  rate  is  to  be  reduced  pro  tanto,  would,  in  our 
judgment,  be  infinitely  inconvenient.  Every  house  must  have  its  separate  as- 
sessment, in  order  to  let  in  the  particular  deductions  belonging  to  each  ;  and 
this  mode  of  assessment  would  be  open  to  every  species  of  fraud,  because  the 
largest  deductions  would  be  attempted  to  be  thrown  on  periods  of  the  great- 
est pressure. 

wufoo^L       IK  Rex  V#  Brogravb-  M*  T-   ,77°-  K-  B-  4  Burr-  2491  ?  1  Bott  207- 
same* he*"      Motion  to  set  aside  an  order  of  sessions  confirming  a  rate  on  which  bouses 

rate  to  be     and  lands  were  rated  differently.     But, 

unequal,  al-      Per  Cur.     Here  is  no  apparent  inequality,  and  we  are  not  to  presume  it. 

though hou- There  may  be  reasons  to  make  a  difference  between  lands  and  nouses;  for 

Jandeare      lnere  are  several  charges  incident  to  houses  which  do  not  fall  upon  lands  to 

not  rated      lessen  their  yearly  value. 

alike,  12.  Rkxv.  Butler.  M.  T.   1681.  Cald.  93;   S.  C.  1  Botl.  114. 

Unless  it  It  was  objected  against  a  rate  made  by  the  parish  officers  of  Swannage,  alias 

appears        Sandwich,  and  confirmed  by  the  sessions,  that  no  difference  was  made  in  as- 

manifesdy  geggjug  tenements,  and  farms,  consisting  of  land  and  cottages,  or  dwelling- 
houses ;  whereas  the  clear  income  of  the  former*  was  at  one  penny  in  the 
pound  to  three  farthings  in  the  pound  of  .the  latter;  and  that  it  had  been  the 
custom  to  rate  them  nearly  in  that  proportion  until  the  year  1778,  when,  at  a 
public  vestry,  both  lands  and  houses  were  rated  at  one  penny  in  the  pound, 
and  the  same  way  or  rating  hath  since  continued. 

Per  Lord  Mansfield,  C.  J.  The  question  before  the  Court  is,  does  the 
rate  upon  the  face  of  it  appear  to  be  equal  or  unequal  ?  Unless  it  is  mani- 
festly unequal,  the  Court  will  presume  it  equal.  Circumstances  may  vary 
the  value  of  different  estates;  and  if  this  plainly  appear,  then  what  is  said 
in  Rex  v.  Brograve,  tvpra,  applies ;  but  you  take  advantage  of  an  obiUr 
saying  of  the  Court  in  that  case,  when  the  true  legal  ground  of  the  authority 

So, it  will  b«  is  decisive  against  you. — Rate  affirmed. 

quashed  if  |3.  rbx  v.  Audley.  M.  T.  1699.  K.  B.  2  Salk.  526. 

erroneou/n     '*  was  admitted  that  the  rate  will  be  qnashed  if  made  on  an  erroneous 

principle ;     principle. 
[  639  ]  14.  Rex  v.  Mast.  H.  T.  1795.  K.  B.  6  T,  R".  154. 

Or  if  it  be        This  case  was  upon  the  appeal  of  T.  M.  against  a  poor-rate  for  the  parish  of 

not  a  pro-     St.  Neot's,  in  which  the  appellant  was  rated  at  the  full  annual  value  of  his  es- 
portionable  ^^  nt  tnat  tjme  .  an(|  yj    p    wag  ^^j  at  g^  per  anmim  .   Dut  tne  reai  timu. 

al  value,  in  consequence  of  improvements,  was  175Z.;  he  occupied  besides,  other 
lands  and  property  in  the  parish,  for  which  he  was  rated  after  the  same  man* 
ner.  There  was  also  one  G.',  who  was  rated  in  the  same  way.  The  rate,  upon 
appeal,  was  confirmed  at  the  Huntingdon  sessions. 

•  Hence,  where  a  poor-rate  was  made  upon  two-thirds  of  the  net  rent  of  lands  end  one. 
half  the  net  rent  of  esJlieries,  held  that  this  might  be  a  fair  and  *qnal  mode  of  rstinsr; 
and  ae  the  rate  did  not  manifestly  appear  to  be  unequal,  the  Court  refused  to  quash  it;  9  B. 
*  C.  199. 
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Lord  Jfcftjwe,  C.  J.  The  assessment  for  the  relief  of  the  poor  should  be 
so  contrived,  that  each  inhabitant  should  contribute  iu  proportion  to  his  ability, 
which  is  to  be  ascertained  by  his  possessions  in  the  parish.  Every  inhabitant 
ought  to  be  rated  according  to  the  present  value  of  his  estate,  whether  it  con- 
tinue of  the  same  value  as  when  he  purchased  it,  or  whether  the  estate  be  ren- 
dered more  valuable  by  the  improvements  which  he  has  made  upon  it.  Tf  a 
person  choose  to  keep  his  property  in  money,  and  the  fact  of  his  possessing  it 
be  clearly  proved,  he  is  rateable  for  that  \  but  if  he  prefer  using  it  in  the  ame- 
lioration of  an  estate  or  other  property,  he  is  rateable  for  the  same  in  another 
shape.  In  whatever  way  the  owner  makes  his  estate  more  valuable,  he  is  lia- 
ble to  contribute  to  the  relief  of  the  poor  in  proportion  to  that  improved  estate; 
and  whatever  be  the  proportion  of  rating  iu  a  parish,  whether  to  the  full  value 
or  otherwise,  the  rate  must  be  equally  made  on  all  persons  ;  there  cannot  be 
one  medium  of  rating  for  one  class  of  persons,  and  another  for  another  class. 
Now  here  it  appears  that  the  appellant  was  rated  at  the  full  annual  value  of 
every  thing  that  he  possessed,  while  other  inhabitants  were  not  rated  at  a  third 
of  their  estates.  With  regard  to  the  discretion  of  the  justices,  if,  indeed,  they 
had  confirmed  this  rate  generally,  without  disclosing  to  us  the  grounds  on  which 
they  proceeded,  we  could  not  have  quashed  the.  rate,  because  the  inequality 
does  not  appear  on  the  case  as  stated  :  it  is  impossible  not  to  say  that  they  have 
made  a  mistake.  This  rate  appears  so  defective  throughout,  that  it  cannot  be 
amended. 

Aekkmrst  and  C^ro*e,J.,*,  of  the  same  opinion.     Order  of  sessions  quashed. 
'U.  Rex  v.  Sandwich.  H.  T.  1780.  Cald.  105  ;  S.  C.  1  Bott,  115. 

A  poor-rate  was  made,  charging  tenements  and  farms  at  one  penny  in  ^ie  Though  the 
pound,  and  cottages  and  dwelling-houses  at  three-farthings  in  the  pound.     The  Court  will 
sessions,  on  appeal,  quash  the  rate,  and  state  the  following  case  :  that  from  the  lay  down  do 
year  1735  to  the  year  1776,  a  constant  distinction  has  been  observed,  houses  ha-  general 
ving  been  rated  at  a  less  proportion  to  their  rents  than  the  lands  were  ;  that  in  5kJeD*^- 
this  parish  the  lands  were  burthened  with  no  particular  charges,  but  both  wereuon,         " 
equally  subject  to  the  usual  repairs  and  taxes  generally  incident  to  each  respect- 
ively.    In  support  of  the  rate,  it  was  urged  that  it  had  been  made  in  conse- 
quence of  what  seemed  to  be  the  opinion  of  Court  in  the  case  of  Rex  v.  Bro- 
grave,  4  Burr.  2491.     And  also,  that  the  rate  ought  not  to  have  been  altogether 
quashed,  but  amended,  by  adding  to  the  sums  assessed  upon  the  houses.     It  was 
answered,  that  in  this  parish  nine-tenths  of  the  burthens  of  the  poor  arose  from    [  540  ] 
the  houses.;  and  that  the  rate  could  not  be  amended,  as  the  objection  went  to 
every  name  in  the  rate. 

Per  Lord  Mansfield,  C.  /.  The  Court  has  certainly  laid  down  no  gene- 
ral rule  as  to  the  mode  of  assessing  houses  and  lands.  They  could  not  either 
one  way  or  the  other.  The  proportion  must  ever  depend  upon  local  circum- 
stances ;  and  if  nine-tenths  of  the  burthens  arise  from  the  houses,  such  cir- 
cu instances  were  sufficient  to  influence  the  sessions  in  adjusting  that  propor- 
tion. The  objection  unavoidably  goes  to  the  whole  rate,  for  it  is  throughout  .  . 
made  by  a  rule  and  proportion  which  the  justices  thought  unequal,  and  there- 
fore they  could  do  nothing  but  quash  the  whole. 


(I)  By  whom  to  be  made.     See  ante,  Div.  (D.) 


(J)  Of  the  time  for  wiiicii  the  bate  is  to  be  made.  .  -• 

1.  Trace*  v.  Talbot.  T.  T.  1704.  K.  B.  Salk*  632. 

Jfl.  took  part  of  a  house  in  the  parish  of  Dar  on  the  3rd  day  of  December,  Hob,  c.  J 

and  was  rated  as  an  inhabitant,  and  was  distrained  for  a  quarter's  rate  thewasofopUu 

Christinas  following  ;  but  the  distress  was  taken  before  Christmas  on  a  gene- ion  that  the 

ral  warrant  made  for  the  whole  year,  and  in  replevin  upon  evidence  it  was  ****  tfould 
niled,  J  i  i~  £^,£ 

Per  Holt,  C.  J.,  1st.  That  if  two  several  houses  are  inhabited  by  several  and  not  in 
families,  who  make  and  have  but  one  common  avenue  or  entrance  for  both,  advance ; 
yet  in  respect  of  their  original  occupation,  both  houses  continue  rateable  so- bec*H*J^^ 
▼erally,  for  they  were  at  first  several  bouse* ;  and  if  one  family  gam*  oflft^^ftr 
■ohm  is  vacant;  but  tf  one  tentfltont  b#  divided  by  a  jrtrtiekm,  and  tobabhed  h#  n^ghtbe 

vol*  xm.  48 
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charged       by  different  families ;  riz.  the  owner  in  one,  and  a  stranger  tn  another,  tbey  are 
twice.         several  tenements  severally  rateable,  while  they  are  thus  severally  inhabited ; 
but  if  the  stranger  and  bis  family  go  away,  it  becomes  one  tenement.     2nd!y. 
That  H.  could  not  be  rated  for  the  whole  quarter,  for  poor-rates  are  to  be  as- 
sessed monthly  by  the  statute,  and  by  this  means  a  man  cannot  move  in  the 
II  middle  of  a  quarter,  but  he  must  be  twice  charged. 

rata  may  be       *•  ^EX  v*  Overseers  op  Middlesex.  £.  T.  1769*  K.  B.  2  Blac.  494. 
made  pro-        Motion  for  a  mandamus  to  make  a  monthly  rate  for  the  relief  of  the  poor, 
apectively,   the  rates  being  now  made  quarterly.     There  bad  been  an  appeal  to  the  quarter 
not  only  foraeS8jon8  against  the  quarterly  rate,  which  was  discharged  with  costs. 

months  ^>er  ^ur'     ^e  di8cnarge  ^  ru'e' 

[  541  ]  3.  Durant  v.  Boys.  H.  T.  1796.  K.  B.  6  T.  R.  580 

But  for  six.  1°  trespass  it  appeared  that  the  plaintiff  is  the  occupier  of  a  farm  in  Sand- 
hurst. That  the  defendant  Boys  is  an  acting -justice  of  the  peace,  and  the  de- 
fendant Burgis  is  one  of  the  overseers  of  Sandhurst.  That  it  has  been  usual  in 
Sandhurst  to  make  two  assessments  in  a  year  for  the  relief  of  the  poor,  viz. 
one  soon  after  Easter,  and  the  other  soon  after  Michaelmas,  although  in  some 
years  a  third  assessment  has  been  made.  That  the  rate  in  question  was  made 
on  the  2nd  of  October,  1794  ;  and,  though  it  does  not  purport  to  bare  been  fot 
any  particular  time,  was  in  truth  intended  by  the  overseers,  and  understood  by 
the  justices,  to  have  been  intended  for  six  months  prospectively.  That  the 
plaintiff  not  having  paid  this  rate,  Boys  and  another  magistrate  granted  a  war- 
rant of  distress  against  the  plaintiffs  and  Burgis  executed  it  on  the  4th  of  De- 
cember, 1794.     And  that  the  plaintiffs  never  appealed  against  this  rate. 

Per  Cur*  The  question  here  is,  whether  the  overseers,  exceeded  their  ju- 
risdiction in  making  this  rate.  Nothing  appears  on  the  face  of  the  rate  to  show 
us  that  they  did,  but  the  plaintiff  has  resorted  to  the  usage  of  the  parish  to  show 
that  this  was  intended  to  be  a  prospective  rate.  Even  if  it  had  appeared  in  the 
rate  itself  that  it  was  made  for  six  months,  we  do  not  think  it  would  have  been 
an  excess  of  jurisdiction.  The  stat.  53  Eliz.  c.  2.  ditects  the  overseers  to  raise 
weekly  or  otherwise,  by  taxation,  &c.  The  legislature,  seeing  the  necessity, 
in  particular  cases,  of  extending  the  rate  beyond  one  week,  added  these  gene- 
ral words  "  or  the  exigencies  of  the  parish.'9  Some  of  the  cases  also  show  that 
a  rate  may  be  made  for  two  or  three  months ;  and  if  for  that  time,  why  not  for 
•  six  months  ?  If,  indeed,  a  rate  made  for  any  time  be  injurious  to  a  particular  per- 
son on  account  of  his  leaving  the  parish  before  the  expiration  of  that  time,  or 
on  any  other  account,  he  should  appeal  against  it  to  the  sessions,  who  will 
relieve  him  on  his  proving  that  he  is  aggrieved  by  it.  But  as  this  plaintiff  did 
not  appeal  against  the  rate,  the  case  or  Hutch  ins  v.  Chambers  shows  that  it 
is  binding  on  him,  and  that  the  defendants  are  justified  in  having  acted  un- 
der it. 

(K)    OF   THE   FORM   OF. 

(a)  Description  of  the  property,  t 

r  54f>  i  (b)  must  be  equal.     See  ante,  Div.  (H.) 

(c)   Statement  of  the  sum. 

Rn.  v.  Welbank.  T.  T.  1815.  K.  B.  4  M.  &  8>  ft*. 

The  -ratal        «phe  trustees  under  the  will  of  a  person  seized  in  fee  of  two  third  parts  of 
must  state  a 

*  This  inconvenience  is  remedied  by  67  Geo.  2.  e.  36.  which  enact*  that  persons  are  to  pay 
the  poor-rates  only  in  proportion  to  the  time  that  they  occupy. 

T  When  a  rate  is  imposed  on  real  property,  it  is  laid  upon  the  specific  thing  taxed,  which 
should  be  appropriately  described  in  the  rate,  although  technical  accuracy  is  altogether  un- 
necessary. It  is  immaterial  also  whether  the  occupier  of  this  property  reside  within  the 
parish  or  not ;  for  he  becomes  an  inhabitant  for  the  purpose  of  assessment  by  occupying 
^property  which  i*  subject  to  the  tax..  But  personal  property  must  be  rated  in  a  different  man- 
ner. As  it  is  only  the  excess  of  that  property  which  the  person  has  visibly  within  the  parish 
beyond  his  debts  that  is  rateable,  it  admits  of  no  other  than  a  very  general  description  in 
th  e  rate ;  and  although  it  exists  in  the  parish,  it  cannot  be  rated  unless  the  proprietor  reside 
there  also ;  Rex  v.  Liverpool ;  Rex  v.  Collinson,  East,  43  Geo.  3 ;  3  Burn's  Just.  93d  edit, 
939.  No  technical  form  of  expression  need  be  used  in  deserUHng  real  property,  in.  rnansjej 
of.  which  a  rate  is  made  t  hut  k  should  be  reformed  to  with  ejoflmsnt  eertaintf  t»  denote  das 
subject 
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a  manor,  subject  to  certain  leases  to  a  company  of  adventurers  of  the  mines  of  sum  in 
lead*  tin,  and  copper  ore,  and  other  minerals,  under  the  moors,  commons,  or  wastes  8r08**>r 
of  the  manor,  at  a  rent  certain,  are  not  rateable  to   the  relief  of  the  poor  for  WQ    "** 
such  rent ;  and  therefore  a  rate  by  which  they  were  rated  in  one  gross  sum 
for  such  rent,  and  also  in  respect  of  their  being  owners  and  occupiers  of  the 
moors,  commons,  and  waste,  within  the  manor,  was  held  ill. 

(d)  Appeal  against. 
Rkx  v.  Inhabitants  op  Cheshunt.  T.  T,  1788.  K.  B.  2  T.  R.  623. 
At  toe  quarter  sessions  for  Hertfordshire,  E.  B.,  of  the  parish  of  Cheshunt,  The  set- 
appealed  against  a  rate  or  assessment  made  for  the  relief  of  the  poor  of  Ches-  au"js  on  ap* 
hunt,  alleging  that  he  was  aggrieved  by  being  overcharged  therein  in  respect  un<ier  17 
of  the  house  and  lands  which  he  occupied  in  that  parish  ;  and  the  sessions  or-  Geo.  2. 
dered  that  he  should  be  relieved  by  being  charged  in  the  said  rate  or  assess- amend  a 
ment  at  the  rate  of  21  i.  a  year,  instead  of  the  sum  which  he  then  stood  charged  P*£r-/*teby 
with  ;  and  the  said  rate  or  assessment  should  be  amended  accordingly.  _art_  jf 

The  Court  said  that  the  case  of  the  King  v.  Maddern,  1  T.  R.  625.  could  overehar- 
not  govern  the  present,  because  that  it  was  just  the  reverse  of  this.  There  a  ged. 
person  had  been  omitted  in  the  rate ;  here  an  occupier  was  overcharged. 
They  were,  therefore,  clearly  of  opinion  that  there  was  no  necessity  for  the 
sessions  to  quash  this  rate  ;  that  they  had  acted  properly  in  amending  it ;  and 
that  the  stat.  1 7  Geo.  2.  c.  38.  would  be  nugatory,  if  it  did  not  apply  to  a  case 
like  the  present. — Rule  discharged. 

5th.  Quashing  and  amending  of.*     See  ante,  Div.  (H).  Arate,lefti 

Rix  v.  Corporation  of  Glostkr.  T.  T.  1793.  K.  B.  5  T.  R.  344.         ofi^St 
A  private  act,  relating  to  Gloucester,  enables  the  overseers,  &c.  to  make  a  be  quashed 
rate  lor  the  relief  of  the  poor,  and  to  include  in  it  such  just  and  reasonable  on  a  case 
sums  as  they  shall  be  put  to  in  (he  execution  of  their  offices  :  they  made  a  rate,  re*6™***, 
the  title  of  which  expressed  it  to  be  for  both  those  purposes ;  and  this  Court  J^^*-^ 
would  not  quash  it,  though  the  sessions,  on  an  appeal,  stated  in  a  case  that  fect?  for  an 
it  was  partly  made  to  pay  a  debt  i  near  red  by  the  late  overseers,  the  rate  itself  illegal 
appearing  on  the  face  of  it  to  be  legal.  purpose. 

(L)  Of  the  allowance  and  publication.!  [  &43  J 

1.  Rex  v.  Abberfokd.  M.  T.  1702.  K,  B,  2  Ld.  Raym.  798.  JastSiow 

It  was  admitted  that  the  justices  of  the  peace  are  bound  to  allow  the  rate.  tiie  rate.j 
2.  Rex  v.  Anon.  T.  T.  1697.  K.  B.  Comb.  479.  [  544  ] 

*  All  amendments  of  rates  were  confined  to  two  cases  prior  to  41  Geo.  3.  c.  33.  1st. 
Mere  defects  of  form,  under  5  Geo.  2.  c.  19.  2nd.  Where  the  appellant,  being  overchar- 
ged, might  be  reduced  ;  Rex  v.  Madder,  1  T.  R.  625;  Rex  r.  Cheshunt,  2  T.  R.  623;  Rex 
v.  8t.  Agnes,  3  T.  R.  480 ;  Rex  v.  Darlington,  6  T.  R.  468. 

t  But  the  law  is  altered  by  41  Geo.  3.  c.  23.  which  requires,  that  persons  appealing, 
because  any  other  person  is  rated,  or  omitred  to  be  rated,  or  because  any  other  person  is 
rated  for  any  greater  or  less  sum  than  he  ought  to  be,  or  for  any  other  cause  that  may  re- 
quire  any  alteration  in  the  rate  with  respect  to  any  other  person,  shall  gire  notice  to  the 
persons  interested  in  the  event  of  such  appeal,  who  may  appear  and  be  heard,  if  they  think 
fit.  It  further  provides,  that  tho  majority  of  justices  may  order  the  names  of  such  persons  to 
be  inserted  and  rated  at  any  sum,  and  that  of  others  to  be  struck  out,  or  the  sum  at  which 
they  are  rated  altered,  in  such  manner  as  they  shall  think  right. 

A  rate  defective  from  omitting  to.  name  a  party  liable  thereto,  cannot  be  amended  by  adding 
his  name,  but  must  be  quashed.  The  only  method  of  amending  it  would  be  to  add  the  party, 
and  rate  him  in  the  same  proportion  with  the  others ;  but  then  alt  would  be  required  to  pay 
more  than  they  were  legally  bound  to  pay  at  that  time,  Rex  v.  the  parish  Officers  of  Maddern, 
1  T.  R.  625.  where  the  sessions  quashed  a  rate  ;  and  it  appearing  to  the  King's  Bench  that 
a  large  tract  of  rateable  land  was  not  assessed  therein,  the  order  of  sessions  was  confirm. 
ed ;  Rex  v.  Aberavon,  5  East,  453.  If  any  rate  appear  to  be  illegal  by  the  title,  the  Court 
will  quash  it,  though  no  special  case  has  been  stated  ;  Rex  v.  Wave  11,  Dougl.  216.  The 
King's  Bench  wilt  not  quash  a  poor-rate  unless  it  is  unequal  upon  the  face  of  it;  Rex  v. 
Hardy,  Cowp.  579.  If  upon  removal  of  an  order  of  sessions,  adjudging  that  certain  per. 
sons  ought  to  be  added  to  a  poor-rate,  and  ordering  the  rate  to  bo. amended  accordingly,  the 
sessions  omit  to  state  that  sqch  persons  had  notice,  or  appeared  and  were  heard  on  the  ap- 
peal, it  is  fatal ;  Rex  v.  Churchwardens  of  Andover,  Cowp.  550. 

t  Bat  the  Court  will  not  intermeddle  with  the  equality  of  assessment,  or  interfere  even  se 
far  aa  to  command  them  to  make  an  equal  rate  ;  Rex  v.  Overseers  of  Barnstaple,  Fol.  26 ; 
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And  if  two  Holt.  C  J.9  said:  It  is  to  be  a  reasonable  honest  discretion,  not  humour,  since 
•Sj!re5wfU  the  justices  are  u rider  an  obligation  to  consent ;  and  this  mandamus  had  been 
rent  officers  l)Ct,er  ^  'l  nai^  keen  to  consent.  But  here  the  rate  refused  was  made  by  one 
of  the  same  churchwarden  und  overseer,  and  the  justices  have  confirmed  another  by  another 
parish,  they  churchwarden  and  overseer  :  perhnns  neither  was  good;  but  why  had  not  the 
"■*y*^w    justices  election  ? 

which  they  3    Urx       Hampull  Redwood.  T;  T.   1789.  K.  B.  3  T.  R.  380. 

This  allow-      Per  Lord  Kenyon,  C.  J.     It  has  been  held  (whether  rightly  so  or  not  we 
ance  may     are  not  to  inquire)  that  the  allowance  of  a  poor-rate  is  an  act  merely  minis* 
be  consent,  terial ;  and,  that  being  once  established,  the  consequence  results  that  the  two 
JlV?  8*P*"  magistrates  need  not  meet  when  they  allow  the  rate. 
The  rate  (M)  Application  of.| 

may  heap-  1*  Rex  v.  Muklefield.  1780.  Cald.  507. 

plied  to  ne-  Per  Butter,  J.  The  poor-rate  seems  applicable  to  no  other  purpose,  except 
•eeeary  defraying  such  law  expenses  as  are  necessarily  incurred  by  the  overseers  in  the 
pences*       discharge  of  their  office. 

But  it  can-  2.   Rkx  v.  Wavell.  E.  T.  1778.  K.  B.  Doug.  116. 

not  to  pay  a  On  a  rule  to  show  cause  why  a  rate  for  the  relief  of  the  poor  of  the  parish  of 
sum  of  mo-  Effingham,  in  the  county  of  Surrey,  and -an  order  of  sessions  confirming  the 
v^  J  rate»  should  not  be  quashed.  The  sessions  had  refused  to  state  a  special  case ; 
2*^  rs°W"  DUt  t*le  counsel  f°r  tne  appellants  being  of  opinion  that  the  rate  would  appear 
build  a "      to  be  bad  from  the  title  of  it,  they  removed  it  by  certiorari,  and  obtained  the 

work. 

house4  Butler  v.  Cobbett,  1  Bott.  265  ;  PI.  258 ;  Nol.  644.  For  the  overseer*  are  to  take  care  of 
that  in  the  first  instance,  and  the  court  of  quarter  sessions,  upon  appeal,  in  the  second. 
They  will  grant  mandamus,  however,  to  compel  them  to  rate  a  particular  description  of  pro- 
perty, if  it  be  altogether  omitted.  Whatever  might  have  been  the  legislature's  intention 
in  requiring  the  consent  of  the  neighbouring  justices  to  a  rate,  it  has  been  often  decided  thai 
they  are  to  act  ministerially,  and  must  allow  it  as  a  matter  of  form,  without  exercising  any 
discretion  to  refus?  where  they  think  it  unjustly  and  improperly  made ;  see  Rex  v.  the  Inha- 
bitants of  Peterborough,  1  Sid.  377 ;  Rex  v.  Uttoxeter,  1  Const.  76 ;  Rex  v.  Justices  of  Dor- 
chester, 1  Str.  393 ;  Rex  v.  Edwards,  1  Black.  637 ;  Rex  v.  Kynaaton,  2  East,  118.  The 
Court  of  King's  Bench  will  grant  a  mandamus  to  compel  them  to  do  so  ;  and  if  they 
keep  out  of  the  way,  so  as  to  avoid  being  served  with  the  writ,  will  attach  them  for 
contempt. 

It  is  required  by  17  Geo.  2.  c.  9.  that  the  churchwardens  and  overseers,  or  other  persons 
authorised  to  take  care  of  the  poor,  shall  give  public  notice  of  the  rate  on  the  Sunday  after 
it  has  been  allowed  by  the  justices,  otherwise  it  is  null  and  void.  It  must  be  published, 
therefore,  in  the  church,  and  on  the  Sunday  ensuing  the  allowance.  Where  notice  was 
given  on  the  third  Sunday  after  allowance,  it  was  held  a  radical  defect  in  the  fate  ttsel& 
which  nothing  could  cure  ;  Rex  v.  Newcombe,  4  T.  R.  368.  But  the  publication  need  not 
be  set  forth,  in  a  special  case  stated  for  the  opinion  of  the  Court  of  King's  Bench,  respecting 
the  validity  of  the  rate  in  other  particulars.  It  is  sufficient  if  it  aver  that  the  rate  was  duly 
made  ;  for  tUg,  Court,  with  respect  to  an  order  of  justices,  will  intend  every  thing  to  be  right 
which  does  not  appear  to  be  otherwise ;  Rex  v.  Aire  and  Calder  Navigation,  8  T.  R. 
660. 

*  Though  the  justices  are  required  by  the  act  to  dwell  in  or  near,  the  division,  it  is  not 
necessary  that  ihis  should  bo  stated  in  their  allowance  of  the  rate  ;  Cobbet  v.  St.  Mary 
Lincoln,  16  Vin.  Abr.  425.  But  the  place  for  which  they  allow  a  rate  must  be  within  their 
jurisdiction.  An  allowance  by  county  justices  of  a  rate  for  a  whole  parish  within  a  borough 
Jiaving  magistrates  of  its  own,  who  possess  on  exclusive  jurisdiction,  or  for  the  part  of  a 
parish  being  so  situate,  is  void  ;  Rex  v.  Folly,  1  Bott.  76;  PI.  96.  After  a  rate  has  been 
allowed,  it  should  not  be  altered  by  inserting  the  names  of  others,  although  with  the  magis- 
trates' approbation;  Rex  v.  Bar  rat,  Doug.  449.  But  by  54  Geo.  3.  c.  170.  s.  11.  two  or 
more  justices  in  petty  sessions  may,  upon  application,  and  with  the  consent  of  the  overseers 
or  other  parochial  officers,  and  proof  of  the  party's  inability  through  poverty  to  pay  such  rate, 
ex;  use  him  or  her  from  the  payment,  and  strike  out  the  name  from  the  rate. 

t  The  general  purposes  for  which  this  rate  is  to  bs  raised,  as  staled  in  the  act  of  Eii&* 
are,  for  setting  to  work  those  who  are  able,  relieving  such  as  are  not,  and  for  apprenticing 
the  children  of  parents  unable  to  maintain  them  ;  also,  by  9  Geo.  1.  for  purchasing  work- 
houses, c.  7.  s.  4.  and  18  Geo.  3.  c.  19.  enacts,  that  money  shall  be  taken  from  this  fund  to 
repay  constables,  &c.  what  they  expend  for  the  relief  and  removal  of  paupers  and  vagrants, 
which  the  13  &  14  Car.  2.  c.  12.  b.  18*  had  directed  to  t>e  raised  by  a  separate  rate; 
Rex  v,  Bird,  2  B,  &  C,  5i2.  Also,  by  59  Geo.  2,  c.  12.  ,s.  7.  the  payment  of  such  a 
salary 4o  the  assistant  overseer  or  overseers  as  shall  be  fixed  upon  by  the  vestry  is  to  be 
defrayed  out  of  the  poor-rates;  43  Eliz.  and  12  &  13  Car.  2;  Rex  v.  Glydes,  2  M.  A  S.  323. 

t  Nor  the  salary  of  an  assistant  overseer,  appointed  by  a  vestry  meeting,  cannot  bo  paid 
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present  rule.  The  tide  of  the  rate  was  as  follows  i  "Surrey  to  wit.  An  a** 
sesstnent  on  all  and  every  the  occupiers  of  land  and  bouse*  in  the  parish  df 
Effingham,  for  the  necessary  relief  of  the  poor,  and  towards  payment  of  money 
borrowed  for  repairing  and  rebuilding  the  workhouse.1*  In  support  of  the  rate* 
it  was  contended,  that  the  title  of  the  rate  would  undoubtedly  bate  been  gootfy 
if  it  had  been  only  an  assessment  for  relief  of  the  poor.  And  that  the*  dels  arid 
orders  of  magistrates  (except  convictions)  are  entitled  to  every  intendment 
from  the  Court  that  can  support  tliem,  and  therefore  that  the  Court  would  in- 
tend  the  whole  money  to  have  been  assessed  for  the  first  purpose  expressed  in 
the  title  (if  it  should  be  thought  that  the  other  was  not  within  the  statute)  >n«l 
would  reject  the  additional  words  as  surplusage.  That  if  the  present  objection 
was  founded  in  law,  the  proper  method  of  getting  at  it  would  have  been  by£a» 
appeal  from  the  allowance  of  the  overseers9  account.  However,  this  purpose 
of  building  or  repairing  a  workhouse  was  manifestly  within  the  spirit  of  the 
statute,  since  it  would  be  in  vain  to  provide  for  the  sustenance  of  the  poor, 
without  being  able  to  furnish  them  with  a  lodging*  On  the  other  side,  it  was 
said  to  be  a  general  rule,  without  exception,  that  the  parish  officers  cannot  bor- 
row money  for  any  purpose  whatsoever. 

Lord  Man*fidd>  C.  J,,  was  absent.  Wilies,  J.  Can  we  reject  as  surplus- 
age what  is  a  material  part  of  the  title  of  the  rate  ?  If  we  cannot,  is  a  rate 
good  to  repay  money  borrowed  ?  Twaney's  case  (1  Bott.  332.)  is  in  point; 
and,  as  to  an  appeal  against  the  overseer's  accounts,  is  a  parishioner  obliged 
to  pay  money,  and  be  turned  round  in  that  manner  to  get  it  back,  if  levied 
without  authority  f  The  rate  cannot  be  supported.  Ashurst,  J.uandtBuller9 
J.y  said :  This  rate  imports  to  be  made  for  two  purposes,  and  we  are  desi- 
red to  consider  it  as  only  made  for  one.  We  conceive  that  a  rate  cannot  be 
made  for  money  borrowed,  even  though  within  the  year.  Twaney's  case  goes 
.  that  length,  for  it  is  not  confined  to  the  mandamus. — The  rule  for  quashing 
was  made  absolute. 

(N)  Op  double  rates. 
I.     Rowls  v.  Gills.  E.  T.   1776.  K.  B.  Cowp.  451.  Rants  are 

Per  Lord  Mansfield.     The  landlord  is  never  assessed  for  bis  rent,  because  not  rateable 
that  would  be  a  double  assessment,  as  his  lessee  has  paid.  in  the  hands 

«fthe  landlord,  for  it  would  lead  to  a  doable  assessment.* 

2.  Regina  v.  Barking.  E.  T.  1789.  K.  B.  2  Ld.  Raym.  1280,  [  546  ] 

Per  Cur,     The  stock  necessary  for  cultivating  and  rendering  a  farm  pro-  So,  person. 
ductive  is  not  rateable,  because  the  annual  profits  of  the  land  being  rated, a*  property 
the  profits  of  the  stock    are  assessed  in  those  of  the  land.     In  estimating  M^f e"Ph„ 
the  yearly  value  of  a  farm,  therefore,  the  annual  loss  of  capital  laid  out  in  been'taxed 
purchasing  stock,  with  the  expense  of  maintaining  it,  and  the  damage  arising  in  another 
from  wear  and  tear,  operates  in  diminution  of  the  profits,  and  should  be  de-  shape.t 
ducted  in  assessing  the  land,  instead  o(  forming  a  separate  article  for  taxa- 
tion. 

out  of;  Rex  v.  Welch  and  others,  Cald.  504 ;  1  Bott.  318;  PI.  338.  See  ante,  tie.  Overseer, 
as  to  his  right  to  remunerate  himself. 

*  Hence  the  assessment  is  to  be  levied  on  the  occupier,  according  to  the  total  profit,  every 
person  who  has  an  interest  therein  paying  his  proportion  of  the  tax.  So  that  the  occupier  is 
the  receiver  of  the  whole  produce,  who,  after  defraying  nil  charges,  distributes  a  fixed  share 
of  the  net  profits,  to  those  under  whom  he  holds,  and  retains  the  remainder  in  remuneration 
of  his  trouble. 

t  Hence  the  stock  of  the  farm  is  exempted  by  this  rule,  although  it  is  underlet  to  another 
person  in  such  a  way  that  the  taking  constitutes  a  tenement  distinct  from  the  farmer's.  The 
occupier  of  a  farm,  who  was  rated  for  his  farm,  let  his  cows  to  an- undertenant,  called  a  dai. 
ryman,  at  a  certain  rent  per  cow ;  which  cows,  by  agreement,  were  exclusively  depastured 
in  different  grounds  belonging  to  the  occupier  of  the  farm  at  different  times  of  the  year,  he 
being  obliped  to  feed  and  maintain  them  without  any  expense  to  the  dairyman,  who 
made  profit  of  the  milk  and  produce  of  such  cows,  independent  of  the  profit  made  by 
the  tenant.  The  rate  was  appealed  from,  because  the  dairyman  was  not  rated  for  this 
dairy ;  and,  upon  a  case  stated  for  the  opinion  of  the  Court  of  King's  Bench,  it  was  con- 
tended  that  he  ought  to  be  rated,  either  as  the  actual  occupier  of  the  land,  see  Lord 
Bute  t.  Grindall,  2  H.  Bl.  968 ;  or  else  as  the  occupier  of  profits  issuing  out  of  it,  which 
are  distinct  from  the  farmer's,  see  Rex  ▼.  Tolpuddle,  4  T.  R.  €71 ;  Rex  V.  Piddle  tee*, 
laid*,  3.  T*  R.  779    Rut  the  Court  were  of  opinion  that*  as  the  farmer  was  rated  for  th* 


984  POOJEL— Qf  Jft*  fUu. 

(O)    O*  RAT**  XH  AID.* 

1.     Rex  y.  MilLa**.  E.  T.  1757*  K.  B.  1  Burr.  576.  S.  P.  St.  Besmmct 

v.  St.  Peters.  H.  1\  1709.  K.  B.  11  Mod.  267. 
dfa^h       ^WO  Just*ce*  tal  ^e  inhabitants  of  the  tithing  of  Milland  in  aid  of  the  pariah 
[fTequivlu     °^  ^*  Peter's*  Cheesehill,  in  the  same  county.     The  sessions  confirm  the  or- 
lent  to  a       der,  setting  forth  that  the  tithing  of  Millapd,  and  the  parish  of  St.  Peter's, 
hundred,  is  Cheesehill,  both  lie  in  the  same  liberty  of  the  soke  where  the  said  parish  lief. 
within  the    Qn  referring  it  back  to  the  sessions  to  be  more  particularly  stated,  it  appear- 
the  statute   ^  substantially  to  be  a  hundred,  though  called  by  another  name.    And  the 
Court  held,  they  were  not  restrained  to  the  particular  word  "  hundred, "  bat 
it  is  sufficient  if  it  be  signified  by  any  word  equivalent.     And  the  orders  were 
affirmed. 
[  547  ]  2.  Talbot  t.  Holble.  T.  T.  1740.  K.  B.  2  Stra.   1155. 

fcut  justices  The  question  in  this  case  was,  whether  tlie  city  of  New  Sarum  had  an  ex- 
taanot  rate  elusive  commission  of  the  peace  I    In  other  words,  whether  the  justices  of  the 

a  Parish  COUnty  could  rate  in  aid  a  division  within  the  hundred,  but  not  within  their 
within  their  ,.     .    \  f 

jurisdiction  lMB,ts  • 

in  aid  of  one     The  Chief  Justice  delivered  the  resolution  of  the  Court : 
that  is  not,        1.  That  the  crown  might  grant  to  any  city  to  have  justices  of  their  earn 
though  both  within  themselves,  and  exclude  the  county  justices  from  intermeddling  in  the 
within  the  *  ordinary  business  of  a  justice  of  the  peace  ;  Bro.  Letters  Patent,  1 1 1. 
hundred  tf        2.  That  in  such  case  the  act  of  the  county  justices  would  be  void,  and  not 
to  be  considered  only  as  a  breach  of  the  franchise. 

3.  That  though  the  12  Car.  2.  gives  the  jurisdiction  in  excise  matters  to  the 
justices  of  the  peace  residing  near  the  place  where  the  forfeiture  shall  be  made, 
or  offence  committed,  yet  it  never  was  the  design  of  the  legislature  to  make 
any  alteration  in  the  respective  jurisdiction  of  the  justices,  hut  only  to  test  the 
excise  jurisdiction  injustices  of  counties,  cities,  and  places,  with  respect  to 
their  several  local  jurisdictions  within  such  places. 
Nor  can  3.  Rbx  v.  Holbbach.  T.  T.  1792.  K.  B.  4  T.  R.  778. 

they  a  pa.  it  was  determined,  that  county  justices  cannot  rate  a  praish  within  their 
h  an  x  jurodiction,  in  aid  of  another  parish,  lying  within  a  borough  which  has  an 
chfsiveV.    exclusive  jurisdiction. 

farm,  they  must  take  it  that  he  was  rat»d  for  all  its  actual  profits.  The  dairyman's  profit! 
were  not  stated  to  be  different  from  those  of  the  land,  but  from  those  of  the  farmer.  The 
whole  profits  of  the  land,  therefore,  being  assessed  by  one  general  rate  in  the  hand  of  the 
principal  occupier,  were  not  liable  to  be  assessed  a  second  time  in  the  hands  of  one  who  oc- 
cupied under  him,  and  this  would  be  no  injury  to  the  appellant;  Hex  ▼•  Thomas  Brawn,  8 
Eist,  528. 

*  By  43  Eliz.  3.  if  the  said  justices  do  perceive  that  the  inhabitants  of  any  perish,  in  sap- 
porting  their  poor,  are  not  able  to  levy  among  themselves  sufficient  sums  for  the  purposes 
aforesaid,  then  the  said  two  justices  shall  tax,  rate,  and  assess'  any  other  of  other  parishes, 
or  out  of  any  parish  within  the  hundred,  to  pay  such  sums  to  the  churchwardens  and  over, 
seers  of  the  said  poor  parish,  for  the  said  purposes,  as  the  said  justices  shall  think  fit.  Ac- 
cording to  the  words  of  the  statute,  this  rate  could  he  made  only  in  aid  of  a  parish,  but  it  has 
been  determined  that  since  the  13  A  14  Car.  2.  c.  12.  one  may  be  likewise  made  in  favor  of 
a  vill  which  maintains  its  poor,  as  being  within  the  equity  of  the  act.  But,  although  it  was 
doubted  whether  a  vill  which  sustained  its  proper  poor  could  call  upon  other  districts  te  eon- 
tribute,  it  is  evident  from  the  words  of  the  act  that  a  vill,  or  tithing,  or  extra  parochial  piece 
which  is  within  the  hundred,  and  of  competent  ability,  may  be  rated  in  aid  of  a  parish  unable 
to  support  its  poor. 

t  For  the  statute  of  Elizabeth  says,  that  if  the  justices  perceive  that  any  of  the  inhabit, 
ants  of  any  parish  are  not  able  to  levy  among  themselves  sufficient  sums,  dec.  two  justicec 
shall  and  may  tax,  rate,  and  assess,  any  other  parishes,  &c.  Having  the  allowance  of  all 
assessments,  and  the  superintendence  of  the  overseers'  accounts,  the  legislature  presumed 
that  the  justices  would  have  the  means  of  knowing  the  necessities  of  all  the  parishes  withia 
their  jurisdiction.  But  they  cannot  have  an  opportunity  of  knowing  the  circumstances  of 
those  districts  which  lie  out  of  their  jurisdiction,  snd  therefore,  to  provide  for  all  cases  that 
might  happen,  the  eighth  section  of  the  act  was  introduced,  which  gives  the  same  power  to 
borough  justices  that  was  before  given  to  county  justices.  So  that  in  all  cases  the  acts  of 
magistrates  are  to  be  confined  within  the  limits  of  their  respective  precincts. 

X  When  the  assessment  is  judged  necessary,  it  may  be  imposed  in  one  of  these  two  ways: 
the  justice  may  tax  particular  persons  in  aid  to  that  parish  which  cannot  relieve  its  own  poerv 
see  Aoioa.1  Vent  2^0;  Skin.  259;  Fob  40;  Rex  v.  Boreuf  hfcn,  I  Bott.  351,  PL  433;  or  they 
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4.  Cass  of  St.  Pstkr  and  dr.  Paul.  T.  T.  1738.  K.  B.  2  Stra.  1114. 

The  justices  reciting  the  inability  of  the  parish  of  St.   Mary  the  Virgin  to  The  just*, 
maintain  its  own  poor,  order  the  churchwardens  and  overseers  of  St.  Peter  C6,.mu? 
and  St.  Paul  to  assess,  raise,  and  levy  601.  for  the  maintenance  of  the  poor  ostein  aid 
the  other  parish.     An  objection  being  made  for  their  ordering  such  a  gross  themselves; 
sura,  the  Court  held  it  well  in  that  respect,  according  to  2  Vent.  350  ;  Salk.    [  648  ] 
486  ;  Comb.  3(KK     But  then  the  order  was  quashed,  because  the  justices  had 
delegated  their  power  of  assessing  and  rating  the  parishioners  to  the  church- 
wardens and  overseers  ;  whereas,  by  the  43  Eliz.  c.  2.  the  justices  are  to  make 
the  rate  on  all  or  particular  persons. 

5.  Cask  op  St,  Rumbald's  Parish.  M.  T.  1686.  K.  B.  Skin.  258. 

A  parish  in  Colchester  being  sui charged  with  poor,  the  justices  made  an  That  is, 
order  that  two  other  parishes  in  Colchester  should  pay  to  the  relief  of  the  Bun.°  ^>* 
poor  within  that  parish,  the  one  6*.  and  the  other  8#.  per  week,  and  that  J^011^ 
the  overseers  should  collect  it ;  and  the  order  being  removed  by  certiorari)  it 
was  moved  to  quash  it,  because  not  pursuant  to  the  direction  of  the  43  Eliz., 
which  says  "  others  of  other  parishes,"  so  that  it  ought  to  be  assessed  by  the 
justices  upon  particular  persons,  and  not  generally  (and  so  it  may  be  done,  and 
it  had  been  admitted  it  might  so  be  done  this  term  before  ;  and  also  a  case  re- 
membered in  Pemberton's  time,  when  it  was  so  ruled.)     But  the  Court  seem- 
ed to  be  of  opinion  that  it  was  well  enough,  and  according  to  the  right  course, 
and  that  the  justices  are  only  to  assess  the  quantum,  and  then  the  rate  is  to  be 
made  by  the  overseers  of  the  poor  of  the  parish. 

6.  Rex  v.  Rightly.  M.  T.  1693.  K.  B.  Comb*  309. 

Upon  an  order  for  contribution  to  the  relief  of  a  poor  parish,  it  was  said  With  cex- 
that  the  justices  may  either  charge  particular  persons  or  the  whole  parish,  taiutyfc 
and  may  levy  it ;  but  here  a  sum  in  gross  was  laid  for  a  whole  year,  which,  it 
was  objected,  was  unreasonable,  for  their  ability  may  change  ;  nevertheless  the 
order  was  confirmed. 
7.  Cass  of  Borough  of  Marlborough.  H.  T.  1732.  K.  B.   16  Yin.  Abr. 

431  ;  9.  C.  1  Stra.  700.  And  limited 

The  Court  held,  that  an  order  for  the  parish  of  St.  Peter  to  pay  to  the  offi-  ■*  !°J*irae  * 
cers  of  St.  Mary  20J.  weekly,  "  till  we,  the  said  justices,  shall  see  fit  to  order  fi^nit*- 
the  contrary,"  was  bad.  "  till  v»e  the 

said  jaetices  shall  see  fit  to  order  the  contrary.** 

6.     St.  Bekkdict's  v.  St.  Pjcteh's.  H.  T.  1769   K,  B.  11  Mod.  269.         J  549  ] 

Ail  order  was  made  by  two  justices  to  assess  the  parishes  of  St.  Stephen  If  there  be 
and  St.  Magdalen,  in  Norwich,  in  aid  of  the  parish  of  St.  Benedict,  which  **  hundred, 
was  not  able  to  maintain  its  own  poor.     It  was  objected,  that  the  parishes  be*  j^n"^- 
ing  in  Norwich,  where  there  was  a  hundred,  the  justices  had  no  jurisdiction  ;  tax  the 
asd  for  this  reason  the  order  was  quashed  ;  but,  county  at 

Per  PeweL,  J.    This  is  not  a  casus  omissus  out  of  the  statute  ;  and  though  large, 

may  asseee  the  whole  parish  in  a  certain  sum,  and  leave  it  to  the  churchwardens  to  levy  the 
same,  on  particular  persons,  see  case  of  St.  Rumbald's  parish,  Skin.  258 ;  Rex  v.  Eastchurch, 
9  Salk.  480;  Rex  v.  Boraughfen,  Fol.  487 ;  Rex  v.  Knightly,  Comb.  309. 

•  For  it  may  be  a  perpetual  order, -which  the  justices  have  no  authority  to  make ;  sinee,  if 
one  of  the  justices  die,  or  is  removed,  no  other  can  alter  it ;  aee  case  of  the  Borough  of 
Marlborough,  16  Vjn.  Abr.  431 ;  1  Stra.  700.  But  if  made  for  a  specified  sum  per  week, 
aee  case  of  St.  Rumbald's  parish,  Skin,  258 ;  or  month,  see  Rex  v.  St.  Helen's,  in  Worces- 
ter, 2  East.  417 ;  or  so  much  yearly,  see  Rex  v.  Little  Glen,  Comb.  241 ;  or  a  sum  in  gross 
to  be  levied  for  the  whole  year,  it  is  sufficient,  see  Rex  v.  Boraughfen,  Fol.  37.  It  should 
appear,  on  the  face  of  die  order,  that  the  parish  which  requires  the  aid  of  another  is  unable 
to  maintain  its  poor ;  and  there  must  be  an  assertion  and  adjudication  that  it  appeared  so  to 
the  justices  who  make  it ;  see  Cobbei  v.  St.  Mary,  Lincoln,  16  Vin.  Abr.  431  ;  Rex  v.  Borough 
of  Marlborough.  16  Yin.  431. 

t  As  the  power  of  assessment  is  granted  to  two  justices  and  the  quarter  sessions  in  the 
same  words,  the  exercise  thereof  seems  governed  by  the  same  rules  in  both  cases ;  and  de- 
cisions respecting  the  former  equally  apply  to  cases  occurring  under  the  latter.  But  though 
the  sessions  have  no  original  jurisdiction  within  the  hundred,  an  appeal  lies  to  them  from  the 
jnatiffte*  order,  by  which  its  propriety  may  be  questioned.  The  sessions  may  state  a  case 
•or  the  consideration  of  the  superior  Court,  not  only  upon  any  point  arising  in  an  appeal*  bat 
also  when  they  vs  by  virtue  of  their  original  jurisdiction. 
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the  two  justices  have  not  power,  here  being  no  hundred*  yet  the  sessions  have 
a  jurisdictioni  and  may  tax  the  county  of  the  city  in  part  or  at  large  ;  to  which 
the  rest  agreed. 

9.  Rsx  t.  Pbhcival.  T.  T.  1716.  K.  B.  1  Stra.  66. 
The  juris.  Order  of  sessions)  reciting,  that  the  parish  of  A.  is  not  able  to  maintain  its 
diction  of  own  poor,  nor  any  other  parish  within  the  hundred  to  contribute ;  therefore 
the  sessions  the  justices  at  the  sessions  tax  other  parishes  in  another  hundred  ^within  the 
able  tociu  8ame  county  to  the  relief  of  the  poor  of  the  parish  of  A.  It  was  moved  to 
•es  without  quash  it,  and  insisted  that  the  43  Eliz.  c.  3.  gives  no  authority  to  the  sessions 
the  hun-  to  charge  people  out  of  the  hundred,  till  two  justices  have  inquired  whether 
dred ;  any  parish  in  the  hundred  can  contribute.     The  first  application  to  be  to  two 

justices,  and  the  second  to  the  sessions. 

Per  Leey  C.  J.  I  do  not  see  to  what  purpose  it  would  be  for  the  two  jus- 
tices to  make  an  order,  only  to  adjudge  that  no  parish  within  die  hundred  is 
able  to  contribute.  We  will  presume,  the  sessions  is  satisfied  of  that ;  and  if 
the  two  justices  should  make  such  an  adjudication,  yet  the  sessions  must  in- 
quire into  the  truth  of  it ;  and  if  no  order  appears  which  charges  any  pariah 
within  the  hundred,  it  is  a  sufficient  ground  for  the  sessions  to  act  This  is 
like  the  case  of  apprentices  bound  out  by  justices  ;  for  there,  if  there  be  any 
disagreement,  the  master  and  servant  may  go  before  two  justices  to  make  and 
end  between  them  ;  and  if  the  justices  cannot,  then  to  the  sessions.  But  yet 
it  has  never  been  held,  but  that  the  sessions  has  an  original  jurisdiction,  and 
the  parties  are  entitled  to  be  heard  at  the  sessions,  though  they  never  went  be* 
fore  two  justices  ;  Salk*  67,  68  ;  1  Vent.  174  ;  Salk.  491.  In  this  case,  if 
the  justices  had  charged  any  parish  within  the  hundred,  that  would  have  stop- 
ped the  sessions  from  proceeding  ;  and  the  sufficiency  of  the  hundred  depends 
on  this,  whether  two  justices  have  ever  charged  the  hundred.  If  the  justices 
do  not  think  the  hundred  able,  yet  if  other  two  justices  adjudge  the  contrary, 
their  charges  would  be  good,  and  the  sessions  be  ousted  of  their  jurisdiction, 
notwithstanding  the  first  adjudication. 
[  550  ]  10.  Rex  v.  Eastbridge.  H.  T.  1776.  K.  B.  5  Mod.  397  ;  S.  C.  2  Salk.  480. 
And  if  they  The  sessions  made  an  original  order  to  this  effect :  it  appearing  to  this  Court 
make  an  ^at  the  parish  of  Dunchurch,  in  the  hundred  of  Worth,  being  overburtbeoed 
in  it,  it  will  w*tn  P°or>  anc* tnat  tne  parish  of  Eastbridge,  within  the  same  hundred  of  Worth, 
be  quashed,  having  no  poor  relieveable  within  the  said  parish,  it  is  ordered  that  the  said 
parish  of  Eastbridge  be  from  henceforth  annexed  to  the  said  parish  of  Dun- 
church,  and  that  the  occupiers  of  lands  and  tenements  within  the  said  parish 
of  Eastbridge  be  chargeable  and  contributary  towards  the  relief  of  the  poor  of 
the  said  parish  of  Dunchurch  in  the  sum  of  201.  a -year,  so  long  as  the  said  parish 
shall  be  overburthened,  and  no  poor  within  the  said  parish  of  Eastbridge.  It 
was  moved  to  quash  this  order  on  two  grounds  :  1st.  That  it  is  an  original  or- 
der which  the  sessions  cannot  make  :  2nd.  The  justices  have  no  power  to  an- 
nex parishes  one  to  the  other,  which  is  in  the  nature  of  an  act  of  parliament, 
and  the  order  was  quashed  for  the  first  reason. 

Smotsss.  1,b  Rex  .v#  Holbank-  t«  t-    ,792«  K-  B-  4  T.  R.  778. 

•ions  refuse  P**  ^ur"  The  justices  having  admitted  that  part  of  the  parish  is  in  need 
to  make  a  of  the  assistance  required  relieves  us  from  discussing  the  point  made,  wbetb- 
rate  in  aid,  er  the  mandamus  should  be  merely  to  bear  the  complaint,  or  to  do  the  act 

a  Mas*.      required? 

mus  lies  to        n  /nN  A 

compel  (")  ®F  ™  HANKER   OF   COMPELLING  THE  PAYMENT  OF. 

them.  («)  By  actum. 

Stevens  v.  Evans.  E.  T.  1764,  K.  B.  1  Blac.  284 ;  S.  C.  *  Burr.  1153. 

No  action        Per  Dennison,  J.     No  action  of  debt  will  lie  for  a  poor-rate.     Consider 

wiU  lie  for  ^  nature  of  the  remedy  given  by  the  act  of  parliament — you  are  to  distrain 
a  poor-rate.  by  wmnmnt 

(*)   By  dittrtetS 

•  By  49  Eliz.  e.  ft  &  4*    It  shall  be  Iswfal  ai  well  for  the  present  as  sabeeqaent  chorefe- 
wmrdess  and  overseers,  or  any  of  them*  by  warrant  from  any  two  sneh  Justices,  one  wbereef 


POOR. — Enforcing  Payment  of  g ffj 

1,  East  India  Company  v.  Ssikkkb.  II.  T.  1819.  K.  B.  1  B.  &  A.  249.  S. 

P.  Hawell  v.  Wink.  M.  T.  1816.  C.  P.  2  Mooie,  417.  Before  dia. 

PerHolty  C.  J.     A  summons  to  appear  before  the  magistrates  may  possi-1™88  tn* 
bly  amount  to  a  sufficient  demand,  if  the  party  attends  and   refuses  payment,  ^r0™"81, 
or  neglects  to  appear  before  them.     But  it  is  unnecessary  to  add,  that  it  is.£  iawfnijL 
more  humane  at  least  to  make  a  previous  demand,  without  which  the  justices  demanded.* 
do  not  seem  called  upon  to  issue  their  summons. 

2.  Rex  v.  Cozens,  T.  T.  1780.  K.  B.  Doug.  426.  [  552  ] 

The  right  of  electing  members  to  serve  in  parliament  for  the  borough  of  And  though 
Dorchester  in  Dorsetshire,  according  to  the  last  resolution  of  the  House  of  tendered 
Commons,  is  in  the  inhabitants  of  the  said  borough  paying  to  church  and  poor,not  by  the 
in  respect  of  their  personal  estates,  and  in  such  persons  as  pay  to  the  church  j^  lt  ^^ 
and  poor  in  respect  of  their -real  estates  within  the  said  borough.     It  is  a  pret-  be  received. 

is  of  the  quorum,  to  levy  the  said  sums,  and  all  arrearages,  of  every  one  that  shall  refuse  to 
contribute  according  as  they  shall  be  assessed,  by  distress  and  sale.  And  by  the  17  Geo.  2. 
c.  38.  8.  7.  the  goods  of  any  person  assessed,  and  refusing  to  pay,  may  be  levied  by  warrant 
of  distress  in  any  place  within  the  county  or  precinct ;  and  if  sufficient  distress  cannot  be 
found  within  the  county  or  precinct,  on  oath  made  thereof  before  a  justice  of  any  other 
county,  &c.  (which  oath  shall  be  certified  under  the  hand  of  such  justice  in  the  warrant,)  the 
goods  may  be  levied  in  such  other  county  or  precinct,  by  virtue  of  such  warrant  and  certifi- 
cate ;  and  if  any  person  shall  find  himself  aggrieved  by  such  distress,  he  may  appeal  to  the 
next  sessions  for  the  county  or  precinct  where  the  assessment  was  made,  and  the  justices 
there  are  required  to  hear  and  finally  determine  the  same. 

By  stat.  54  Geo.  3.  c.  170.  s.  12.  it  is  enacted,  "  that  the  goods  and  chattels  of  any  person 
or  persons  neglecting  or  refusing  to  pay  any  sum  or  sums  of  money  legally  assessed  on  and 
due  from  him,  her,  or  them,  in  respect  of  any  rate  for  the  relief  of  the  poor,  church  cess,  or 
highway  cess,  of  any  district,  parish,  township,  or  hamlet,  for  the  space  of  seven  days  after 
the  some  shall  have  been  legally  demanded  of  him,  her,  or  them,  shall  and  may  be  distrain- 
ed, not  only  within  such  district,  parish,  township,  or  hamlet,  but  also  within  any  other  dis- 
trict, parish,  township,  or  hamlet,  within  the  same  county,  riding,  division,  or  jurisdiction  { 
and  if  sufficient  distress  cannot  be  found  within  the  same  county,  riding,  division,  or  juris- 
diction, then,  upon  oath  thereof  made  before  any  one  or  more  justice  or  justices  of  the  peace 
of  any  other  county,  riding,  division,  or  jurisdiction,  in  which  any  of  the  goods  or  chattels 
of  such  persons  shall  be  found,  which  oath  such  justice  or  justices  are  hereby  required  to 
administer  and  certify,  by  indorsing  in  his  or  their  respective  hand- writing  his  or  their  name 
or  names  on  the  warrant  granted  to  make  such  distress,  the  goods  and  chattels  of  the  said 
person  or  persons  so  neglecting  or  refusing  to  pny  as  aforesaid,  shall  be  subject  and  liable  to 
such  distress  and  sale,  in  such  county,  riding,  division,  or  jurisdiction,  where  the  same  shall 
be  found,  and  may,  by  virtue  of  such  warrant  and  certificate,  be  distrained  and  sold  in  the 
same  manner  as  if  the  same  had  been  found  within  the  district,  parish,  township,  or  hamlet, 
in  or  for  which  such  rate  or  cess  had  been  made  or  was  due." 

By  59  Geo.  3.  c.  12.  s.  19  &  20.  owners  of  apartments  or  dwellings  assessed  under  that 
act,  their  goods  and  chatties,  are  made  liable  for  such  rates.  Also  those  of  every  occupier 
thereof  which  shall  be  found  in  and  about  the  same  are  liable  to  be  distrained  on  for  so 
much  of  any  rate  in  arrear  as  shall  have  become  due  during  his  occupancy,  but  not  to  exceed 
the  amount  of  his  rent  then  actually  due ;  see  17  Geo.  2.  3.  7  ;  59  Geo.  3.  c.  12.  8.22. 

By  41  Geo.  3.  c.  22.  s.  1.  if  the  sessions  quash  the  rate,  all  the  sums  of  money  by  such 
rate  charged  on  any  person  shall  nevertheless  be  levied  in  the  same  manner  as  if  uo  appeal 
had  been  made  against  such  rate  ;  and  such  sums  when  levied  or  recovered  shall  be  taken 
as  payment  on  account  of  the  next  effective  rate  made  for  the  relief  of  the  poor  of  the  same 
parish,  township,  vill,  or  place.  By  s.  2.  such  sums  shall  be  levied  and  recovered  by  dis- 
tress, and  all  other  lawful  ways  and  means,  notwithstanding  the  person,  so  rated  or  any 
other  person,  shall  have  given  notice  of  appeal  against  such  rate.  Provided  that,  if  notice 
be  given,  as  in  this  act  mentioned,  to  any  two  of  the  churchwardens  and  overseers,  then, 
after  the  giving  such  notice,  and  till  the  appeal  shall  have  been  heard  and  determined,  no 
proceedings  shall  be  commenced  or  carried  on  to  recover  a  greater  sum  from  such  person 
than  he  or  the  occupiers  of  the  same  premises  shall  have  been  rated  in  the  last  effective 
rate-  By  8.  3.  if  the  Court  shall  order  any  rate  or  assessment  to  be  quashed,  they  may  order 
any  sum  charged  on  any  person,  or  any  part  of  it,  not  to  be  paid,  and  in  that  case  no  proceed- 
ings shall  be  commenced  ;  or,  being  commenced, be  carried  on  for  the  purpose  of  enforcing 
the  payment  of  any  anm  so  ordered  not  to  be  paid.  By  s.  7.  if  the  Court,  upon  hearing  an 
appeal  against  any  rate,  shall  order  the  name  of  any  person  to  be  inserted  therein,  and  that 
such  person  shall  be  rated,  or  shall  order  the  sum  at  which  any  person  is  already  rated  to  be 
increased,  such  several  sums  so  inserted  or  increased  shall  be  recoverable  in  the  same  man- 
ner as  if  they  had  been  originally  inserted. 

*  And  if  the  person  liable  should  die  after  such  demand,  and  before  farther  proceedings, 
it  seems  the  better  opinion  and  safer  practice  to  demand  it  likewise  from  his  personal 
representatives  \  Stevens  tv  Evens,  %  Bonr.  llflQj  1  BT>J|ao.  984. 

vol.  xin.  4$ 
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ty  general  practice  in  the  western  parts  of  England  for  the  owners  to  pay  the 
poor-rates  instead  of  the  occupiers,  who  are  the  persons  rateable  under  the 
statute  of  43  Eliz.  c.  2.  s.  1.  On  a  petition  complaining  of  an  undue  election 
of  members  to  serve  in  parliament  for  Dorchester,  which  came  on  to  be  tried 
before  a  select  committee,  appointed  under  the  statute  of  10  Geo.  3.  c  16. 
on  the  22nd  of  February,  1 775,  it  was  contended  by  the  counsel  for  one  of  the 
parties,  that  such  persons  as  pay,  m  the  words  of  the  last  resolution,  ought  to 
be  construed  to  mean  such  persons  as  by  law  were  bound  to  pay,  and  that  the 
landlord  ought  to  be  considered  as  the  mere  agent  of  the  occupier,  and  as 
paying  for  him,  so  as  to  confine  the  right  of  voting  to  occupiers.  The  commit- 
tee, however,  determined,  upon  evidence  of  the  usage  both  before  and  since 
the  date  of  the  resolution,  that  such  persons  as  pay  in  respect  o£  their  real 
estates,  though  not  inhabitants  or  occupiers,  have  a  right  to  vote  in  that  bo- 
rough. 

In  consequence  of  this  determination,  there  was,  previous  to  the  last  general 
election,  a  great  struggle  in  the  borough,  whether  the  poor-rate  should  be,  in 
fact,  received  from  the  landlords  or  the  occupiers.  The  occupier  of  a  particu- 
lar house  having  been  rated  by  name,  he  was  summoned  by  the  defendants, 
who  were  two  justices  of  the  peace  for  Dorchester,  to  show  cause  why  be 
should  not  pay  the. rate.  On  the  day  for  showing  cause,  the  overseers  of  the 
poor  attended,  and  also  a  person  who  was  the  grandson  of  the  owner  of  the 
house,  and  who,  in  the  presence  of  the  defendants,  tendered  the  sum  assessed 
to  the  overseers.  The  defendant  asked  him  who  he  tendered  it  for  !  to  which 
he  answered,  he  tendered  it  for  his  grandfather.'  They  then  asked  him,  don't 
you  tender  it  for  the  occupiers  ?  To  this  he  answered,  No,  I  tender  it  for  my 
grandfather.  The  defendant  then  asked  the  overseers  if  they  would  take  the 
money,  which  they  refused  to  do  ;  and  thereupon  the  defendants  immediately 
granted  a  warrant,  see  43  Eliz.  c.  2.  s.  4  ;  Rex.  v.  Palmer,  E.  1  Geo.  3  ;  2 
Burr.  1 162,  to  distrain  foi  it  on  the  goods  of  the  occupier,  fiy  the  lease,  the 
landlord  bad  expressly  stipulated  to  pay  the  poor-rate.-  This  was  an  applica- 
tion for  an  information  against  the  defendants  ;  and,  by  the  affidavits  on  the 
part  of  the  prosecution,  it  was  sworn  that  they  had  acted,  according  to  the  be- 
lief of  the  prosecutor,  from  corrupt  and  criminal  motives,  and  to  serve  elec- 
tion purposes.  This  was  positively  denied  by  the  defendants,  but  their  affida- 
vit did  not  go  on  to  state  their  reasons  for  granting  the  warrant. 

Lord  Mansfield,  In  many  parts  of  the  kingdom  the  landlord  pays  the  poor- 
rate  for  his  tenants  ;  and  it  is  sworn  that  the  landlord  in  question  had  actually 
paid  twenty-eight  rates  before  this,  without  any  objection  or  difficulty  being 
raised.  What  possible  reason  could  there  be  for  raising  one  now  for  the  first 
time  ?  The  justices  must  have  acted  with  a  view  to  make  a  point  to  serve  the 
purpose  of  an  election. 
r  553  ]  3.  Rbx  v.  Harris.  H.  T.   1797.  K.  B.  6  T.  R.  198. 

If  not  paid.  Against  a  rule  for  a  mandamus  to  the  defendants,  who  were  justices  for 
thejusti-  Cumberland,  to  grant  warrants  of  distress  to  levy  several  sums  of  money  on 
ei^s^snust    djffeient  persons,  who  bad  refused  to  pay  a  poor-rate  for  the  township  of  White- 

*  According  to  the  universal  principle  of  the  common  law,  a  magistrate  who  was  liable 
to  be  rated  for  property  in  the  parish  was  prohibited  from  acting  in  its  concern  as  being  inci- 
dentally connected  with  his  private  interests.  But  this  interest  being  remote  and  trifling, 
and  the  inconvenience  of  sending  parties  from  their  houses  in  search  of  other  magistrates 
very  great,  the  16  Geo.  2.  c.  18.  s.  1.  enables  justices  to  act,  among  other  things  appertain. 
ing  to  their  office,  so  far  as  the  same  relates  to  the  laws  for  the  relief,  maintenance,  and 
settlement  of  poor  persons  in  all  matters  concerning  parochial  taxes,  levies,  or  rates,  in 
any  parish,  notwithstanding  that  they  are  rated  or  chargeable  with  the  taxes,  levies,  or  rates, 
within  such  parish,  &c. ;  but  it  excepts  the  power  to  act  in  the  determination  of  appeals  at 
the  quarter  sessions  in  matters  relating  to  the  parish.  It  was  formerly  necessary  that  ma- 
gistrates should  not  only  be  in  commission  for  that  particular  county  or  place  for  which  they 
•  act,  but  also  that  they  should  be  locally  present  within  the  limits  of  their  jurisdiction  at  the 
time  of  acting.  But  the  latter  part  of  this  rule  is  dispensed  with,  for  the  purposes  of  general 
convenience,  by  the  above  statute.  Where  a  justice  acts  for  two  or  more  counties,  being 
adjoining  counties,  and  personally  resides  in  one  of  them,  any  magisterial  act  of  his  dons  to 
any  one  of  them  shall  be  valid,  as  if  dona  in  that  county  to  which  it  particularly  relates, 
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haven.    Tbe  answer  was,  that  there  should  have  been  a  previous  summons  by  •ummoaa,  • 
the  magistrates  to  the  respective  persons  charged  with  having  refused  to  pay,  ™4  tnen 
which  had  not  been  issued  in  this  case.     The  counsel,  in  support  of  the  rule,  ra*|r.  J^* 
relied  on  the  case  of  Rex  v.  Justice  of  Middlesex,  1  Bott.  39.  refuse,  a 

Lord  Kenyan,  C.  J.  .  i  confess  I  cannot  subseribe  my  assent  to  the  decision  numdamm 
in  the  case  cited.     The  payment  of  a  poor-rate,  unless  it  be  set  aside,  must  be*ies  to  com" 
enforced  ;  and,  if  tbe  magistrates  will  not  issue  a  summons  to  tbe  person  whop  ' 

refuses  to  pay  the  rate,  the  Court  will  grant  a  mandamus  to  compel  them  to 
do  it;  but  a-  summons  must  precede  a  warrant  of  distress,  which  is  in  the  nature 
of  an  execution.  Ont  be  summons,  the  party  may  show  a  sufficient  reason  to  the 
magistrates  why  a  wan  ant  of  distress  should  not  issue,  as,  for  instance,  that 
he  has  already  paid  the  assessment  to  one  of  the  parish  officers,  who  has  not 
accounted  for  it.  But  it  is  an  invariable  maxim  in  our  law,  that  no  ma*n  shall 
be  punished*  before  he  has  had  an  opportunity  of  being  heard  ;  whereas,  if  a 
warrant  of  distress  were  to  be  issued,  without  any  previous  summons,  The  par- 
ty would  have  no  opportunity  of  showing  cause  why  the  execution  should  not 
issue  against  him.  But  the  next  day. the  Court  granted  a  rule  for  a  manda- 
mus to  the  magistrates  to  receive  such  informations  and  complaints  as  shall  be 
laid  before  them  against  persons  refusing  to  pay  the  sums  assessed  upon  them 
for  the  relief  of  the  poor  of  tbe  township  of  Whitehaven,  and  to  proceed 
thereupon  to  levy  tbe  same. 

4.  Rex  v.  Cozens.  T.   T.    1780.  K.  B.  Doug.  426*,  [  554  ] 
Mansfield,  C.  •/.     A   criminal  information  lies  to  compel  a  justice  of  the  Or  a  crimi. 

peace  to  issue  his  warrant  for  a  poor-rate.  "^  "rf0"**- 

5.  Harpes  v.  Carr.  E.  T.  1797.  K.  B   7  T.  R.  270.  uon# 
Kenyan  C.  J.     It  is  an  essential  rule  in  the  administration  of  justice,  that  And  if  justi- 

no  man  shall  be  punished  without  being  heard  in  hi3  defence  :  the  party  must  ces  illegally 
be  summoned  before  a  warrant  of  distress  is  granted,  as  we  decided  in  Rex*8*116  a<h*. 
v.  Benn,  6  T.  R.  198  ;  and  on  that  summons  many  circumstances  may  ap-  *****  JJ*" 
pear  to  show  that  a  warrant  of  distress  ou^ht  not  to  be  granted.     I  will  not  are  liable, 
even  suggest  what  my  oppinion  is  respecting  the  validity  of  this  rate,  because 
it  is  not  necessary  to  the  decision  of  this  case  ;  but  I  am  very  clearly  of  opin- 
ion, on  the    preliminary  point,  that  the  magistrates   who  granted  the  war- 

*  This  summons  should  state  the  nature  of  the  charge,  and  require  the  parties  to  appear 
at  some  certain  place,  and  at  such  convenient  time  as  is  sufficient  for  them  to  make  appear- 
ance and  defence.  It  was  the  practice  formerly  to  grant  a  conditional  warrant  iu  the  first 
instance  to  distrain  in  case  of  non-payment ;  and  in  one  case  a  mandamus  was  directed  to 
justices  to  sign  a  warrant  of  distress  for  levying  the  poor-rates  without  summoning  the  party. 
It  was  conceived  that  granting  such  a  warrant  was  a  ministerial  act,  like  the  allowing  a 
rate ;  and  that  it  would  be  useless  for  magistrates  to  call  a  party  before  them,  and  hear  a  de- 
fence which  they  had  no  power  to  allow.  Besides  this  case,  many  similar  writs'  of  man* 
damns  were  shown  to  have  issued  from  the  crown  office  in  the  first  instance,  neither  stating 
the  summons  to  have  been  summoned,  nor  requiring  the  justice  to  summon  them.  But  the 
Court  of  King's  Bench,  upon  muture  deliberation,  disregards  these  "precedents,  because  a 
distress  to  levy  this  rate  is  in  the  nature  of  an  execution.  The  justices  must  therefore  exer. 
cise  a  discretion  of  inquiring  into  the  circumstances,  and  it  is  of  course  necessary  that  a  sum- 
mons to  the  person  who  refused  to  pay  should  precede  it ;  for  it  is  an  invariable  maxim  in 
our  law,  that  no  man  shall  be  punished  until  he  has  an  opportunity  of  being  heard;  whereas 
if  a  warrant  of  distress  were  to  be  issued  without  any  previous  summons,  the  party  would 
have  no  opportunity  of  shewing  cause  why  the  warrant  should  not  issue  against  him. 

The  proceedings  before  the  magistrates  being  in  the  nature  of  a  civil  execution  for  the 
purpose  of  levying  the  assessment,  personal  serving  of  the  summons  seems  unnecessary,  and 
it  is  sufficient  to  leave  it  with  some  inmate  of  the  defendant's,  at  the  house  where  he  usually 
resides.  But  if  tbe  subject  be  to  commit  him  to  prison  as  an  offender  in  default  of  a  distress, 
it  will  be  the  fairest  way  to  serve  it  personally.  The1  party  being  thus  served  either  refuses 
to  obey  or  appears  in  conformity  to  the  tenor  of  the  summons.  If  he  does  not  appear,  or  of. 
fer  such  a  satisfactory  excuse  as  ought  to  induce  tbe  magistrates  to  postpone  the  hearing 'Un- 
til another  time,  the  warrant  of  distress  should  issue  upon  proof  of  service  of  the  summons. 
But  if  there  be  any  just  reason  to  suppose  that  granting  the  warrant  may  subject  the  justices 
to  an  action,  such  as,  that  the  rate  is  void  for  any  cause ;  as,  for  instance,  that  the  place  for 
which  it  is  made  is  without  their  jurisdiction,  they  may  require  the  parish  officers  to  shew 
that  their  act  in  granting  the  warrant  will  not  be  illegal.  But  they  can  inquire  no  further 
than  is  necessary  for  this  purpose,  since  they  are  civilly  answerable  in  no  other  cases  to  per- 
sons who  may  be  aggrieved  by  the  warrant. 
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rant  should  have  been  made  parties  to  the  suit,  and  that  all  those  other  stepa 
should  have  been  taken  that  the  stat.  Geo.  2.  requires. 

6.  Ukx  v.  Cozies.  T.  T.  1 780  K.  B.  Doug.  426. 
In  answer        ^er  ^ur'      *n  ari8wer  to  the  summons  for  the  payment  of  a  poor-rate, 
to  the  sum- (he  party  assessed  may  show  any  thing  which  amounts  to  a  payment,  or  other 
mons  the      discharge. 

Ptrty  assessed  may  show  any  thing  which  amounts  to  a  payment ; 

As  that  he  7.  Rex  v.  Uknn.  H.  T.   1794.  K.  B.  6  T.  R.   198. 

has  paid  Lord  Kenyan  C.  J.     On  a  proceeding  for  non-payment  of  poor-rate,  tin 

ODe.0/  **!£    party  charged  may  show  that  he  has  paid  one  of  the  parish -officers. 
panSj       .  8.  Rex  v.  Newcomb.  T.  T.   1791.  K.  B.  4  T.  R.  368. 

[  555  1        ^  ru'e  having  been  obtained,   calling  on  the  defendants,  who  were  justices 
Or  he  may  for  Devon,  to  show  cause  why  a    mandamus  should  not  issue  to  compel  tbem 
■how  the     to  grant  a  warrant  of  distress  on  I).  S.,  of  Halbertoh,  to  levy  a  poor-rate  ;  on 
r**r*°  *>*  *  showing  cause,  it  was  said  that,  as  the  rate  was  not  published  till  the  third  Sun- 
that* oo  *"    ^av  a^er  li  was  ma<*e»  **  was  a  nullity  ;  for  it  is  enacted  by  the  17  Geo.  2.  c.  3. 
notice  was  s*  1*  that  public  notice  shall  be  given  of  every   late  the  next  Sunday  after  it 
given  of  its  shall  have  been  allowed  by  the  justices  ;  and  that  no  rate  shall  be  deemed  va- 
•Jlowance;  lid  ancj  sufficient,  so  as  to  collect  and  raise  the  same,  unless  such   notice  shall 
have  been  given.     And,  notwithstanding  there  was  an,  appeal  to  the  sessions 
•  against  this  rate,  on  the  ground  of  inequality,  where  the  appeal  was  dismissed, 
the  order  of  sessions  cannot  give  effect  to  that  rate,  which  was  before  a  nullity. 
Lord  Kent/on,  C.  J,     As  the  mandamus  would  be  no  justification  to  the  ma- 
gistrate, we  must  take  care  not  to  compel  them  to  do  an  act  which  may  not  be 
warranted  by  law.     Now  this  application  is  answered  by  the  act  of  parliament, 
which  requires  a  particular  step  to  be  taken  before  the  rate  can  be  valid,  name- 
ly, that  public  notice  shall  be  given  of  the  rate  in  the  church  on  the  next  Sun- 
day after  it  is  allowed  :  that  direction  was  not  pursued  in  this  case,  and  con- 
sequently the  rate  itself  is  invalid. 

9.  James  v.  Macnsell.  M.  T.  1779.  K.  B.  Doug.  1302. 
Or  that  the     This  was  an  action  of  trespass  for  taking  the  plaintiff's  cattle  on  a  distress 
property      for  the  poor-rate.     The  question  was,  whether  he  was  rateable  under  the  stat- 
assessed      ute  of  the  43rd  of  Eliz.  cap.  2.  in  respect  of  the  herbage  and  pannage  of  part 
sublecfto     °^  Rockingham  Forest,  called  the  Lawn  of  Redmingfleld.     A  verdict  having 
berated,      been  found  for  the  plaintiff,  a  rule  to  show  cause   why  there  should  not  be  a 
new  trial  was  obtained.  •  After  the  argument,  the  Court  directed  that  inquiries 
should  be  made  on  both  sides,  in  order  to  discover  whether  there  was  any  in- 
stance of  such  property  being  rated  in  any  part  of  the  kingdom.     The  result  of 
those  inquiries  was,  that  no  instance  could  be  found  ;  and,  there   being  a  dif- 
ference of  opinion  in  the  Court,  the  cause  stood  over  for  judgment  till  this  day, 
when 

Lord  Mansfield.  The  question  is  of  great  consequence,  and  affects  many 
persons,  and  therefore  we  are  all  of  opinion  that  there  should  be  a  new  trial, 
in  order  that  the  parties  may  have  an  opportunity  of  having  the  points  settled 
upon  a  special  verdict  in  the  most  solemn  manner  known  to  the  constitution.— 
The  rule  made  absolute. 
Or  that  he  10,  Milward  v.  Coffin,  M.  T.   1779.  C.  P.  2  Blac  1331. 

was  not  the     p^  QWm    jn  answer  to  the  rate,  the  party  may   show  that  be  was  not  the 
••■*■"!    occupier. 

Oratleast  tl.  Amherst  v.  Somers.  E.  T.  1788.  K.  B.  2  T.  R.  372. 

not  the  rate,     p^  qvt%     ^he  question  is,  whether  the  plaintiff  be  rateable  as  the  occupier 
a  e  occu-    of  ^  gtables  in  question.     If  he  be  not,  of  course  he  may  show  it. 
JT  #  12.     Rex  v.  Ufculm.  M.  T.  1739.  K.  B.  2  Const.  233. 

e^rire*^     Per  Lord  Mansfield^  c-  J-     Thc  qwntum,  or  any  overcharge  in  the  rate, 

•  But  now,  by  54  Geo.  3.  c.  170.  s.  11.  two  or  more  justices  in  petty  sessions,  upon  ap. 

Stication  of  the  person  rated,  may,  on  proof  of  his  inability  to  pay  through  poverty,  exempt 
im  therefrom,  with  consent  of  the  churchwardens,  overseers,  or  of  such  person  or  persona 
as  are  competent  to  act  for  the  ordering,  managing,  and  directing  the  poor  of  the  district,  un- 
der authority  of  any  statute. 
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is  only  to  be  controverted  by  an  appeal  to  the  quarter  sessions.  If  the  defend-  no  answer; 
ant  omits  to  dispute  it  there,  he  is  supposed,  in  legal  construction,  to  have  ac-t*lat?l"*t^6 
knowledged  the  propriety  of  his  assessment ;  neither  could  the  magistrates  for-    I-  -I 

roally  refuse  their  warrant,  from  the  party's  utter  inability  to  discharge  his  quo-  e<i  by  appeal 
ta,  although  it   might  be  a  good   ground  for  appealing   against  a  rate   made  to  the  see- 
against  him  for  personal  property.  sions  ;* 

13.     Tremy  v.    Talbot.  T.  T.   1704.  K.  B.  2  Salk.  631.  A  general 

The  Court  held,  that  a  party  assessed  could  not  be  distrained  by  virtue  of  the  warrant  of 
general  warrant  made  before  the  rate,  and  there  ought  to  be  a  special  warrant  distress  is 
on  purpose.  "wf " 

14.  Milwardv.  Coffin.  M.  T.  1779.  C.  P.  2  Blac.   1330.  ' 

In  replevin.     The  plaintiff  being  owner  and  occupier  of  certain  tenements  But  one 
in  Worth,  in  the  county  of  Essex,  was   on  the  3rd  of  May,  1777,  rated   to  the  warrant 
poor-rate  thus,  "  Thomas  Mil  ward,  or  the  occupier,  for  Tillgate  Mills  and  Till-  ma*^ 
gate  Ponds,  rent  8 4 J.,  collection  252.  4«."     Against  which  he  appealed  to  tnefnforce 
quarter  session,  at  Lewes,  the  15th   of  January,  1778,   because,  inter  alia,  hepayraCQt  of 
was  assessed  for  warren  and  land  in  the  possession  of  Richard  Putter,  W.,  N.,  two  rates, 
and  others,  who  ought  to  have  been  put  in  as  occupiers.     The  session  dismiss'' 
ed  the  appeal  and  confirmed  the  rate  on  the  27th  of  December,  1777.     Another 
poor-rate  was  made,    wherein  T.  M.  was  rated  for  part  of  Tillgate,  Tillgate 
Ponds  and  Mill,  rent  20/.   15*.  collection  6/.  4*.  Gd\     Against  which  he  also 
appealed  to  the  next  Midsummer  session,  but  afterwards  abandoned  his  appeal. 
T.  M.  paid  neither  of  these  rates  ;  whereupon  a  distress  warrant  was  granted 
against  him  on  the  22nd of  July,  1778,  by  two  justices  of  the  peace,  as  inhabit- 
ant and  occupier  of  Tillgate,  Tillgate  Mill,  and  Tillgate  Ponds,  for  the   sum    r  557  1 
of  31/.  8*.  6d.  due  for  several  rates  and  assessments  ;    in  pursuance  of  which 
the  defendant  distrained  eight  oxen    which  the  plaintiff  replevied,  and  declared 
in  replevin.     It  was  admitted  that  one  warrant  was  sufficient  for  the  two  rates. 

15.  Hftchins  v.  Chambers.  E.  T.  1758.  K.  B.   1  Burr.  679. 

Per  Mansfield,  C.  J.     If  the  warrant  be  properly  granted  by  the  justices,  "^ £e  T™" 

those  who  execute  it  are  responsible  for  their  own  conduct.  pCrly  grant- 

ed,  those  who  execute  are  responsible  for  their  own  conduct. 

16.  Hamftos  v.  Lamras.  H.  T.   1700.  N.  P.  Ld.  Raym.  735. 

Justices  of  the   peace  made  a  warrant  to  levy  a  poor-rate  upon  J.  S.,  which  -   exec- 

was  directed  to  the  constables  of  the  parish  of  A.    J.  S.  had  land  upon  it,  upon  ting  the 

which  he  had  no  chattels,  but  his  house  stood  in  the  adjoining  paiish  of  B.  warrant, 

in  the  same  county  in  "which  J.  S.  had  goods.     The  constables  levied  these  effects  in 

goods  bv  virtue  of  the  said  warrant  ;  and,  another  pa- 

risn  rosv  do 
Holt,  C.  J.,  ruled,  upon  evidence  at  the  trial,  that  the  goods  were  well  levi-^^  jf  lne 

ed.  offender  has 

none  in  the  one  for  which  the  rate  was  made.! 

*  Formerly,  if  notice  of  appeal  was  given,  it  took  away   the  magistrate's  jurisdiction  to 
distrain  until  the  appeal  was  either  abandoned  or  decided  ;  but  now,  by  41  Geo.  3.  c.  23.  s. 

1.  the  justices  may  proceed  to  recover  by  distress  so  much  only  as  the  person  then  rated,  or 
any  other  occupier  of  the  premises,  was  rated  in  the  last  effective  rate. 

t  It  must  state  specially  the  name  of  the  person  upon  whose  goods  the  levy  is  to  be  made, 
the  rate  upon  which  it  is  granted,  and  the  sum  assessed  and  directed  to  be  levied.  The 
sum  will  be,  1st.  The  whole  assessment  in  the  rate.  2d.  A  part  of  it,  proportioned  to  the 
time  of  occupying  the  premises,  by  17  Geo.  2.  c.  38.  a.  J2.    3d.  Under  41  Geo.  3.  c.  28.  a. 

2.  in  case  of  notice  of  appeal,  the  amount  of  the  last  effecitve  rate  on  the  person  appealing,  or 
upon  the  premises  for  which  he  is  assessed  in  the  amended  rate  of  the  appeal  has  been 
beard  and  allowed  before  the  warrant  issues.  By  27  Geo.  2.  c.  20.  in  this  and  all  other  cases 
where  the  justices  have  power  to  levy  by  distress,  the  *  arrant  must  direct  the  goods  and 
chattels  so  distrained  to  be  sold  within  a  certain  time  limited  therein,  not  less  than  four,  nor 
more  than  eight  days  ;  unless  the  sum  for  which  the  distress  is  made,  together  with  reasona- 
ble charges  of  taking  and  keeping  it,  be  sooner  paid. 

X  And  now,  by  17  Geo.  2.  c.  36.  s.  7.  the  goods  of  any  person  assessed  and  refusing  to 
pay  may  be  levied  upon  by  warrant  of  distress,  not  only  in  the  place  for  which  the  assess, 
meat  is  made,  but  in  any  other  within  the  same  county  or  precinct.  If  sufficient  distress  can. 
not  be  found  in  the  said  county  or  precinct,  on  oath  made  thereof  before  some  justices  of 
any  other  county  or  precinct,  (which  oath  shall  be  certified  under  the  hand  of  such  justice  on 
the  said  warrant,)  such  goods  may  be  levied  in  such  other  county  or  precinct  by  virtue  of  such 
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I  558  ]  17    Fletcher  v.   Wilkins.  M.  T.  1804.  K.  B.  6  East,  283, 

Under  27         Per  Lord  Ellenborough,  C.  J.     Under  the  27th  Geo.  2.  the  person  execu- 
<Geo.  2.  the  ting  the  warrant  must,  on   demanJ,  show  it. 
person  exe-  eating  the  warrant  must  on  request  show  the  warrant 

18.  Edwards  v.  Hasben.  T.  T.   1788.  K.  B.  2  T.  R.  587. 
And  must         It  was  admitted  in  this  case  that  in  distraining,  thq  party  must  take  the  pro- 
not  seize,     perty  only  of  the  person  rated,  and  not  that  belonging  to  third  persons. 
1st.  the  pro-  perty  0f  persons  not  rated ; 

And,  2nd:  |9.  Garton  v.  Falkner,  H.  T.   1792.  K.  B.  4  T.  R.  569. 

ihin^gaflSx.  Buller,  J.,  here  read  the  following  note  of  Lord  Chief  Justice  Wille's  judg- 
freeho^d6-*  ment : — "  Simpson  v.  Harcourt.  M.  T.  18  Geo.  2.  This  was  an  action  of 
the  things  trover  for  a  stocking-loom.  The  defendant  pleaded  not  guilty.  This  case  was 
seised  may  trio  I  at  Leicester  assizes,  and  a  special  verdict  to  the  following  effect  : — That 
be  sold;  the  the  plaintiff  was  possessed  of  a  stocking-frame  of  the  value  of  80Z.,  which  he 
remedy  far  ^  to  J.  A.  at  9s.  per  week  ;  that  A.  was  by  trade  a  stocking- weaver  ;  that  A. 
beTng^mofe  was  indebted  to  the  defendant  in  53Z.  for  rent ;  and  that,jio  other  sufficient 
like  an  exe.  distress  being  on  the  premises,  the  defendant  distrained  this  stocking-frame  for 

{  559  ]    the  rent  in  arrear,  at  the  time  when  A's  apprentice  was  using  the  same  ;  and 

eutton  than  the  jury  submit  to  the  court  if,  &c.  ;  1st,  Whether  a  stocking-frame  has  any 
a  distress. 

warrant  or  certificate.  Any  person  aggrieved  by  the  distress  may  appeal  to  the  next  quar- 
ter sessions  of  the  county  or  precinct  for  which  the  assessment  is  made,  who  are  required 
finally  to  hear  and  determine  the  same. 

And  by  33  Geo.  3.  c.  55.  8.  3.  in  all  cases  where  any  penalty,  forfeiture,  fine,  or  other 
money,  mav,  by  the  warrant  of  any  justice  and  justices  of  the  peace,  be  directed  to  be 
levied  by  distress  and  sale  of  the  goods  and  chattels  of  any  person  and  persons  ;  if  suffi- 
cient distress  cannot  be  found  within  the  limits  of  the  jurisdiction  of  the  justice  granting 
such  warrant  of  distress,  on  oath  thereof  made  by  one  witness  before  any  justice  of  the 
peace  of  any  other  county,  riding,  division,  city,  borough,  town  corporate,  or  place,  (which 
oath  shillbe  by  him  certified  by  indorsement  on  such  warrant,)  such  penalty,  forfeiture,  fine, 
or  other  money,  or  such  thereof  as  may  not  have  been  before  levied  or  paid,  shall  and  may, 
by  virtue  of  such  warrant  and  indorsement,  be  raised  and  levied  by  the  person  or  persons  to 
whom  such  warrant  of  distress  shall  have  been  originally  directed  by  distress  and  sale  of 
the  goods  and  chattels  of  such  person  or  persons  in  such  other  county,  riding,  division  city, 
borough,  town  corporate,  or  place  ;  and  the  money  arising  by  such  distress  and  sale  shall  be 
applied  and  disposed  of  for  such  purposes,  and  in  like  manner,  as  if  sufficient  goods  and 
chattels  of  such  person  or  persons  had  been  found  within  the  jurisdiction  of  the  magistrate 
originally  granting  such  warrant ;  and  if  no  such  distress  can  be  found,  such  offenders  shall  and 
may  be  forthwith  proceeded  against  according  to  law  ;  provided  always  that  no  justice  who 
small  indorse  any  certificate  upon,  or  authorise  the  execution  of  any  such  warrant  of  dis- 
tress which  may  not  have  been  granted  within  his  jurisdiction,  shall  be  answerable  or  ac- 
countable for  any  irregularity  which  may  have  been  committed  or  done,  in  or  about  the  ob- 
taining or  granting  of  such  warrant  of  distress. 

By  54  Geo.  3.  c.  170.  s.  12.  the  goods  and  chattels  of  persons  refusing  or  neglecting  to  pay 
their  legal  assessment  in  any  rate  for  relief  of  the  poor  for  seven  days  after  it  shall  be  legally 
demanded,  maybe  distrained  not  only  within  the  district  Ac.  for  which  the  rate  was  made, 
but  any  other  within  the  same  county  riding,  division,  or  jurisdiction  ;  and  if  sufficient  dis- 
tress cannot  be  found  within  the  same  county,  &c.  then  upon  oath  thereof,  before  one  or 
more  justice  or  justices  of  any  other  county,  &c.  in  which  any  of  the  goods  and  chattels  of 
such  persons  shall  be  found,  which  oath  such  justices  shall  administer  and  certify,  by  indor- 
sing their  names  on  the  original  warrant  granted  to  make  such  distress ;  the  goods  and  chat. 
teU  of  the  persons  so  neglecting  or  refusing  shall  be  liable  to  distress  and  sale  in  such 
other  county,  &c.  where  they  shall  be  found,  and  be  distrained  and  sold  by  such  war- 
rant and  certificate,  in  the  same  manner  as  if  found  in  the  place  for  which  the  rate  was 
made. 

*  Nor  can  things  in  actual  custody  and  use  be  seized  as  a  distress  for  rent ;  such  as  aa 
axe  in  a  man's  hand,-  the  horse  on  which  he  is  riding,  Storey  v.  Robinson,  6  T.  R.  138;  or 
the  loom  that  he  is  working  at ;  since  to  permit  them  to  be  taken  away  from  the  possessor 
must  perpetually  tend  to  a  breach  of  the  peace.  And  although  this  point  had  only  been  de- 
termined with  respect  to  distresses  for  rent,  and  not  for  poor-rates,  yet  the  same  tender- 
ness for  life,  and  respect  to  the  intemperate  passions  of  mankind,  seem  to  require  that  the 
protection  should  extend  to  them,  in  the  latter  case,  when  there  is  a  sufficiency  of  other 
goods  on  the  premises  to 'satisfy  the  warrant ;  see  Anon.  3  Salk.  136 ;  M  oyse  v.  Cocksedge, 
Willes's  Rep.  636  ;  Hutchios  v.  Chambers,  1  Burr,  579. 

It  has  been  held,  that  beasts  of  the  plough  may  be  taken  as  a  distress  for  the  poor-rates, 
although  there  is  at  the  time  more  than  a  sufficiency  of  other  goods  upon  the  premises  to 
satisfy  the  demand  ;  Hutchins  v.  Chambers,  1  Burr.  579  ;  3  Salk.  136.  Hence  it  may  safe* 
If  be  relied  upon  as  a  general  position,  that  all  goods,  being  the  property  of  the  person  rated, 
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privilege  at  all  from  being  distrained  ?  £ndly,  If  it  have,  whether  it  may  not  be 
distrained  when  there  is  no  other  sufficient  distress  to  be  found  ?  3dly,  whether 
or  not,  when  no  sufficeint  distress  is  to  be  found,  if  it  be  privileged  by  being 
in  actual  use  ?  There  are  five  things  which,  by  the  common  law,  are  notdis- 
trainabie.  1st,  Things  annexed  to  the  freehold  ;  2nd,  Things  delivered  to  per- 
sons exercising  their  tiade,  as  cloth  in  a  tailor's  shop  ;  3rd,  Hops  and  corn  ; 
4th,  Instruments  of  the  plough,  5th,  Instruments  of  trade.  The  three  first 
were  absolutely  privileged  ;  the  two  last  only  sub  modo.  "  It  was  addmitted 
that  the  things  distrained  may  be  sold.  The  remedy  for  poor-rate  being  more 
like  an  execution  than  a  distress. 

20.  Hutchins  v.  Chambers.   E.  T.   1757.  K.  B.  1  Burr.  579.  If  the  offi. 

Per  Lord  Mansfield,  C.  J.  1  agree  to  2  Lutw.  1532  that  a  second  distress  cer  does  not 
cannot  be  taken  for  the  remainder  of  the  same  rent,  when  the  first  distress  take  8U{jK 
wasonly  for  parcel  of  the  rent  due.  But  in  the  present  case,  if  the  officer  is  by'hia^rst 
deceived  in  the  value  of  the  first  distress,  be  may  take  a  second.  So,  if  the  first  distress  to 
dies  in  the  pound,  Dyer,  280.  b.  pi.  14,  oris  by  accident  become  ineffectual,  or -if  satisfy  the 
the  officer  did  not  know  that  there  were  such  other  goods,  these  cannot  be  look-  exigence  of 

ed  upon  as  two  distinct  distresses  for  one  entire  demand.     But  if  this  be  con-  ^    warrant» 

•  i        i  .  •        .  i       .i  iii  it.     t  *       .i         •      •  j«.  *te  nifty 


se- 


sidered  as  an  execution,  then  there  could  be  no  doubt  about  it :   for  the  sheriff  make  a 
may,  in  such  case,   re-enter  before  the  return  of  his  writ  to  complete  his  exe-  cond  levy.* 
cution.     And  this  last  reason  equally  answers  the  objection  to  the  warrant : 
for  that  is  not  complete  and  finished  till  the  whole  demand  is  levied. 

which  can  be  taken  as  a  distress  for  rent,  maybe  taken  also  in  satisfaction  of  the  poor-rates. 
See  ante,  tit.  Distress. 

So  money  may  be  distrained,  see  East  India  Company  v.  Skinner,  1  Burr.  242  ;  PI.  230 ; 
or  the  working  tools  of  a  carpenter  lying  in  bis  shop  for  the  purpose  of  carrying  on  bis  trade, 
Edgecomb  v.  Sparks,  2  Show.  126  ;  Simpson  v.  Maptapp,  Willes,  513  ;  3  Com.  Dig  tit* 
Distress  ;  Gorton  v.  Falkner,  4  T.  R.  569 ;  nay,  the  very  wearing  apparel  of  his  wife  and 
children,  if  taken  while  not  in  actual  use,  as  when  those  who  had  worn  them  were  in 
bed  ;  Biasett  v.  Caldwell.  1  Bott,  249.  n.  a.  But  the  officers  cannot  justify  breaking  Sy 
violence  into  the  house,  in  order  to  seize  the  goods  ;  Bell  v.  Oakley  and  others,  2  M.  and 
8.  259. 

When  sold,  the  officer  who  makes  the  distress  is  empowered  by  27  Geo.  2.  c.  20*  to  de* 
dnct  the  reasonable  charges  of  taking,  keeping,  and  selling  the  distress  out  of  the  money 
arising  by  the  sale  ;  and  the  overplus,  after  fully  satisfying  and  paying  these  charges,  and 
the  sum  directed  to  be  levied,  is  to  be  returned  on  demand  to  the  owner  of  the  goods  and 
chattels  distrained  ;  Moyse  v.  Cock  sedge,  Willes'sRep.   636.       _ 

The  servant  of  an  ambassador,  residing  in  a  house  of  his  own,  of  which  he  lets  out 
part  in  lodgings,  was  rated  to  the  poor-rates  in  respect  thereof.  It  was  held,  that  the  rate 
might  be  levied  by  distress  upon  his  goods  and  chattels,  as  not  being  protected  either  by  the 
law  of  nations  or  7  Anne,  c.  12.  s.  3;  for  the  servant  letting  part  of  the  house  in  lodgings 
proves  that  it  could  not  be  necessary  for  the  plaintiff's  convenience  as  the  ambassador's  ser. 
servant ;  and  the  exemption  does  not  extend  to  all  the  servant's  goods  generally,  but  is  con. 
fined  to  such  as  are  necessary  for  him  in  his  situation  of  servant.  The  privilege  is  confer, 
red  by  the  law  of  nations,  in  order  that  the  ambassador  may  not  be  prejudiced  in  his  dignity 
or  personal  comfort,  and  not  given  for  the  servant's  benefit ;  Novello  v.  Toogood,  1  B.  &  C. 
554. 

*  If  there  should  be  no  distress,  the  party  may  be  committed  by  warrant  of  two  justices 
to  the  common  gaol,  there  to  remain  without  hail  or  mainprise,  until  he  discharges  the  sun^ 
at  which  he  is  assessed  ;  and  when  it  is  intended  to  proceed  to  this  extremity,  the  summons 
to  appear  before  the  magistrates  should  be  served  upon  the  defendant  in  person.  But  no 
parish  ought  to  take  this  course,  unless  by  way  of  punishment,  where  the  defendant  has 
fraudulently  concealed  or  disposed  of  his  goods. 

Formerly,  if  payment  was  enforced  even  from  those  who  do  not  appeal,  and  th#  rate  was 
afterwards  quashed,  the  justices  who  granted  the  warrant  of  distress,  and  the  officers  who 
acted  under  it,  where  liable  to  an  action  of  trespass. 

These  mischiefs  were  remedied  by  the  act  for  the  better  collection  of  the  poor-rates,  ^1 
Geo.  3.  c.  23  ;  it  provides  that,  when  it  isnecessarv  for  the  relief  of  the  persons  appealing, 
the  sessions  shall  quash  the  rate  ;  but  that  all  and  every  sum  of  money  charged  by  such  rate 
on  any  person  may  be  levied  by  such  means  and  in  such  rrian^cj  as  if  no  appeal  had  been 
made  against  it ;  and  all  sums  charged  therein,  which  any-pelrsmkcharged  therein  shall  pay, 
or  which  shall  be  levied  or  recovered  from  him,  sh&ll  be  taken  as  payment  on  account  of 
the  next  effective  rate. 

It  has  been  already  seen,  that  the  sum  which  the  person  fated  and  appealing,  or  any  former 
occupier  of  the  premises,  was  rated  in  the  last  effective  ratet  may  be  recovered  by  distress, 
aotwithstandmg  the  appeal,  but  no  more* 
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[  560  ]>.  (c)   By  mandamus . 

It  seems  RjBX"  v*  Margate  Pier-  M.  T.   1819.  K.  B.  3  B.  &  A.  220. 

that  a  man.  A  writ  of  Mandamus  to  a  corporation  commanding  them  to  pay  a  poor-rate 
damua  will  omitted  to  state  that  the  defendants  bad  effects  upon  which  a  distress  could  be 
lie  to  a  cor- levied. 

corner  to  The  Court  bcldf  that  this  wa8  a  fatal  objection  to  the  writ,  and  might  be 
them  to  pay  ta^en  after  the  return,  or  at  any  time  before  the  issuing  of  the  peremptory 
a  poor-rate,  mandamus. 

III.  RELATIVE   TO  THE   RELIEVING   AND   ORDERING  OF. 
(^A)  Op  the  persons  who  are,  or  are  mot,  entitled  to. 
(a)  In  general.     See  post,  tit.  Settlement  and  Removal  of  the  Poor. 

(6)  In  particular. 
\st.  Apprentice.     See  ante,  tit.  apprentice  ;  and  post,  tit.  Settlement  and  Re- 
moval of  the  Poor, 
2nd.  Bastards.  See  ante,  tit.  Bastards  ;  and  post,  tit.  Settlement  and  Removal 

of  the  Poor. 
3rd.  Lunatics.* 
[  561  ]  Ath.    Militia  MenA 

1.  Rex.  v.  White.  T.  T.  1791.     Cald.  185.  S.  P.  Rex  v.  Sudbury.  M. 

T.  1797,  K.  B.  7  T.  R.  658. 
Under  19  The  defendants  were  indicted  for  not  obeying  an  order  of  a  justice  of  peace, 
Geo.  3.  an  mac|e  under  the  the  19th  Geo.  3.  c.  7$.  directing  the  defendants,  overseers  of 
maintain  ®**  J°nn»  'n  lne  town  and  county  of  Bedford,  to  reimburse  a  sum  of  money 
the  family  of  advanced  by  the  overseers  of  the  parish  of  Meppershall,  in  the  same  county, 
a  substitute  to  the  family  of  a  substitute  in  the  militia  of  the  said  county,  for  an  inhabitant 
in  the  mili-  0f  tne  parish  of  St.  John  ;  and  which  family,  at  the  date  of  the  order,  dwelt  in 
upondie  t*}e  Pa"fln  °f  Meppershall.  The  defendant  being  found  guilty,  it  was  moved  in 
parieh  for  arrest  of  judgment  ;  1st.  That  the  indictment  did  not  set  out  any  order  of  main- 
which  he  tenance  previous  to  the  order  of  reimbursment,  without  which  first  order  there 
serves  to  could  be  no  legal  foundation  for  the  last  order.  2nd.  That  the  order  was  re- 
reimburse  trospective,  oe»ng  for tne  payment  of  a  sum  supposed  to  have  occurred  under 
tenance  an  or^er  of  maintenance  made  long  before  ;  whereas  the  act  directs  that  the 
should  be  order  shall  be  made  at  the  same  time  with  the  order  of  relief  or  maintenance ; 
made  by  the  and  that  it  was  for  a  gross  sum  for  eighty-three  weeks,  and  as  inhabitants  may 
same  jus.  change  in  that  time,  they  ought  not  to  be  so  charged.  3rd.  Thit  it  did  notap- 
thesaroe  P€ar  l!Pon  ^e  ^ace  of  the  indictment  that  the  militia  man  for  whom  the  substi- 
time.  tute  served  was  balloted,  or  that  the  substitute  was  sworn;  or  enrolled. 

Lord  Mansfield.  In  indictments,  the  crime  with  which  the  defendant  is  char- 
ged must  appear  with  a  scrupulous  certainty  ;  and  here  it  is  disobedience  to 
the  order  of  a  justice.  Now  it  must  appear,  upon  the  face  of  the  indictment, 
that  this  was  a  legal  order  ;  for,  if  it  was  not  so,  disobedience  is  no  crime.  Then 
this  is  an  order  of  reimbursement,  which  presupposes  an  order  of  maintenance. 

Sectiou  4  of  the  41  Geo.  3.  c.  23.  provides  further,  in  consideration  both  of  those  who  are 
fb  enforce  and  those  who  are  to  pay  the  rate,  that  where  it  is  quashed  on  appeal,  the  sessions 
may  order  any  sum  charged  in  and  by  such  rate,  or  any  part  thereof,  not  to  be  paid;  and  then 
no  proceedings  shall,  after  the  making  such  order,  be  commenced;  and  if  previously  com- 
Benaed,  they  shall  be  no  farther  prosecuted  to  enforce  payment  of  any  sum  which  shall  be 
'     ao  orderejj  not  to  be  paid. 

Provided  also,  that  no  justice,  constable,  peace  officer,  or  other  person,  shall  be  deemed 
a  trespasser,  or  liable  to  any  action  for  any  warrant,  order,  act,  or  thing,  which  such  justice, 
&c.  shall  have  granted,  made,  executed,  or  done,  for  the  purpose  of  enforcing  payment  before 
h#  shall  have  had  notice  in  writing  of  the  order  for  non-payment. 

*  The  acts  regulating  the  relief  to  be  given  to  lunatic  poor,  and  the  management  of  them 
are,  48  Geo.  3.  c.  96 ;  51  Geo.  3.  c.  79  ;  55  Geo.  3.  c.  46 ;  56  Geo.  3.  c.  117 ;  59  Geo.  3.  c 
127;  5  Geo.  4.  c.  71. 

t  The  relief  under  this  division,  is  reiulated  by  43  Geo.  3.  c.  47 ;  51  Geo.  3.  c.  90.  *•  M 
53  Geo. 3  c.  81.  s.  10 ;  49  Geo.  3.  e.  86;  49  Geo.  3.  c.  90 ;  51  Geo.  3.  c.  118.  a.  5. 

The  43  Geo.  3.  c.  47.  repeals  the  33  Geo.  3.  c.  8 ;  34  Geo.  3.  c.  47 ;  35  Geo.  3.  c.  81  ;36 
Geo.  3.  c.  114.  except  as  to  provisions  for  the  payment  of  any  sums  advanced  under  the  said 
aets ;  er  to  the  allowing,  accounting  for  or  recovering  such  sums,  or  to  any  fines  and  statl*** 
■elating  thereto. 
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Such  order  necessarily  must  be ;  for  if  the  overseers  had  mnde  the  disbursment 
of  their  own  accord,  and  without  an  order  for  that  purpose,  they  could  not  le- 
gally be  reimbursed.  Such  voluntary  payment  would  not  have  entitled  tbcm 
to  reclaim  the  sum  advanced,  because  they  are  not  authorised  to  judge  of  cir- 
cumstances. Had  the  justice  of  peace  recited  the  order  of  maintenance,  it  is 
admitted  the  indictment  would  have  been  good  ;  had  he  even  in  general  terms 
referred  to  it,  the  Court  might  perhaps  have  presumed  such  an  order  properly 
made.  There  would  then  have  been  some  colour  of  authority  for  the  jurisdic- 
tion exercised  ;  but  so  far  from  having  recited  it,  he  has  not  made  the  slightest 
reference  to  it.     The  indictment,  therefore,  cannot  be  supported.     Besides  the  # 

order  of  reimbursement  is  not  at  all  connected  with  the  order  of  maintenance, 
though  the  act  requires  they  should  both  be  made  by  the  same,  justice  at  the 
same  time  ;  i.  e.  that  whatever  Bhall  be  paid  shall  be  reimbursed  ;  but  this 
is  at  the  distance  of  a  year,  and  for  a  gross  sum. — The  judgment  was  arrested. 

2.     Rkx    v.  Ledbury.  E.  T.   1798.  K.   B.  7  T.  R.  558.  r  -62  , 

The  defendant,  who  was  an  overseer  of  the  parish  on  whom  the  order  of  re-  ^  a0Dea"| 
imbursement  was  made,  had  been  convicted  in  a  penalty  of  5/.,  under  34  Geo.  lies  against 
3.  c.  47.  s.  3.  and  afterwards  appealed  to  the  next  sessions  against  the  order  an  order  to 
and  conviction.     One  of  the  questions   made  by  the  session  was,  whether    an  reimburse 
appeal  could  be  maintained  by  the  appellants  against  the  order  of  reimburse-  ^gL    % 
ment,  notice  being  given  thereof  subsequent  to  the  conviction.     The  Court,  by 
aifiraiing  their  order  made  upon  an  appeal,  decided  that  the  appeal  was  proper-    * 
ly  brought. 

3.  Rex  v.  Willis.  H.  T.  1795.  K.  B.  6  T.  R.  179. 

One  S.  of  the  parish  of  Barnstaple,  who  was  drawn  by  ballot  to  serve  in  the  The  parish 
militia,  procured  one  £.,  of  Monkleigh  parish,  to  serve  for  hkn    as  his  substi-of  die  prin- 
tute.     When  £.  appeared  before  the  deputy  lieutenant  in  order  to  be  approved,  cipal  is 
be  represented  himself  as  a  single  man  ;  it  turned  out   in  the   sequel   that*  he  J*0™"*  *°  re- 
was  married  and  had  several  children.     E.  being  approved  and  sworn  in,  went  thatoOie 
out  into  actual  service  ;  certain  expenses   were    incurred  in    maintaining  his  substitute, 
family,  and  the  question  is,  whether  the  burden  ought  to  be  borne  by   Monk-  although  he 
leigh,  that  has  nothing  to  do  with  the  principal  militia  man,  or  by  the  parish  of*1**  more 
Barnstaple,  for  which  the  substitute  served.  child °when 

Per  Lord  Kenyan,  C.  J.  It  seems  to  me,  that  the  construction  put  on  the  enrolled.* 
stat  26  Geo.  3.  by  the  prosecutor's  counsel,  namely,  that  the  words  com- 
mented upon  are  merely  directory,  is  the  true  one.  The  deputy  lieutenants 
ought  to.  make  every  inquiry  before  they  approve  of  a  substitute  ;  if  he  have 
more  than  one  child  he  ought  to  be  rejected  ;  but  if  the  deputy  lieutenants  do 
take  him,  then  he  becomes  a  legal  substitute,  and  the  parish  for  which  the  prin- 
cipal serves  must  bear  the  expense  of  maintaining  his  family.  The  tendency 
of  the  defendant's  argument  is,  to  show  that  the  whole  is  a  nullity,  but  the 
consequence  of  that  must  be,  that  a  whole  regiment  must  be  disbanded,  even 
in  the  face  of  an  enemy,  if  it  should  be  discovered  that  it  is  composed  of  sub- 
stitutes, each  person  having  more  than  one  child.  Besides,  the  words  of  the 
act  of  parliament  are  general,  and  one  of  the  clauses  mentions  the  word 
*  family."  As,  therefore  the  substitute  was  approved  ana  sworn  in,  and  ac-  ' 
tually  served  in  the  militia,  I  think  that  the  whole  of  the  acts  of  parliament  ' 
attached  on  him  in  that  situation,  and  consequently,  that  the  parish&f  Barnsta- 
ple, for  which  the  principal  was  drawn,  are  liable  to  reimburse  the  other  parish 
the  expenses  of  maintaining  the  family  of  the  substitute  ;  a  contrary  determina- 
tion would  not  only  be  against  the  intention  of  the  legislature,  but  productive 
of  the  most  dangerous  consequences  to  the  whole  body  of  the  militia.  t 

5.     Of  casual  poor*  [  563  ] 

Lamb  v.  Burnk.T.  T.  1815.  K.  B.   4  M.  &  S.  275. 

A  pauper  had  his  leg  accidentally  fractured  in  one  parish,  and  was  conveyed  Casual  poor 
to  the  next  house  in  an  adjoining  parish,  and  was  confined  there  and  visited  by  h.ave  * 


claim  for 


•  Or  has  neither  been  approved  nor  enrolled,  provided  he  is  sworn  in  and  actually  serves ; 
see  Sex  v.  Sudbury,  7T.R.  558. 
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their  sup.  the  overseer,  and  attended  by  the  surgeon  who  attended  the  parish  poor,  with 
port  upon     |hc  kuOWiedge  of  the  overseer. 

parish  they  Lord  Ellenborougk,  C.  J.  This  pauper  was  to  be  considered  as  casual 
may  be  poor  wherever  his  infirm  and  indigent  body  was  found,  and  he  had  a  claim  on  the 
found  in.*  parish  where  he  was  so  found,  to  have  his  necessities  provided  for  by  them: 
therefore  the  surgeon  might  have  assumpsit  against  the  overseer  for  the  ex- 
penses of  the  cure  ;  for  there  was  not  any  obligation  against  the  parish  where 
the  accident  happened  to  pay  these  expenses,  and  the  ovei seer's  knowing  of, 
and  not  repudiating  the  surgeon's  attendance,  was  equivalent  to  a  request 

(Bj    WHAT    RELATIONS   MAY  BE  CHARGED. 

1.  Tubb  v.  Harbison.  M.  T-  1790.  K.  B.  4  T.  R.  118. 
The  statute      This  was  an  action  on  a  covenant,  in  which,  the  defendants,  who  were  father 
of  Eli*,  only  aD(j  80n>  after  reciting  that  differences  had  arisen  between  the  son  and  bis 
natural8       w^e'   aRd  that  they  had  agreed  to  live  separate,  covenanted,  inter  alia,  to  pay 
relatione,     *H  the  debts  contracted  by  ber  which  her  husbband  was  by  law  liable  to  pay.  One 
and  not        of  the  breaches  assigned  was,  that  they  refused  to  repay  mdney  laid  out  for 
such  as  are  board,  lodging,  and  other  necessaries  for  her  infant  son  bg  a  forraerhusbaod. 
•^JF~  *     Lord  Kenyan,  C.  J.     On  the  authority  of  Rex  v.  Murray*  post,  p.  664.  ia 
'    which  an  order  of  maintenance  was  reversed  by  the  court,  because  the  stat  of 
Eliz.  extends  only  to  natural  relations,  was  of  opinion  that  the  husband  was 
not  liable  to  pay  the  expenses  of  maintaining  the  wife's  child  by  a  former  hus- 
band, although  the  wife  were  then  living,  and  ordered  those  articles  in  the  ac- 
count to  be  disallowed.  * 
[  664  ]                      2.  Rbo.  y.  Clextham.  T.  T.  1710.  K.  B.  1  Holt,  371. 
Hence,  a  fa.      It  was  moved  to  quash  an  order  upon  the  father-in-law,  to  maintain  bis  wife's 
^r"*ho*Wd dauSnler»  his  wife  being  dead. 

to  support  <*>er  ^ur%  The  husband  ought  to  provide  for  the  daughter-in-law  during  the 
his  wife's  wifes's  life,  in  the  right  of  his  wife  ;  but  when  the  wife  dies,  the  relation  is 
child  after  dissolved,  and  be  is  not  by  any  means  obliged  to  provide  for  the  daughter-in- 
ks toother's  ]aw  after  her  mother's  death. 

de*Ul,  3.  Rkx  v.  Munday.  T.  T.   1718.  K.  B.  1  Stra.  190. 

Nor  in  her  It  was  admitted  a  father-in-law  is  not  bound  to  support  his  wife's  child  in  ber 
life-time ;     life-time. 

4.  Cooper  v.  Martin,  T.  T.  1802.  K.  B.  4  East,  76. 
?vcnh  Per  Cur.     One  who  marries  ja  widow,  having  children  by  ber  former  hus- 

husband       Dand>  *s  not  bound  to  maintain  such  children,  though  they  were  maintained  by 
had  an  es.   tne  widow  before  her  second  marriage,  when  her  second  husband  acquired  her 
tate  with     former  means.     Therefore,  if  the  second  husband  maintain  such  children,  it  u  a 
his  wife,      good  consideration  for  a  promise  by  them  when  they  come  of  age  to  repay 
the  expense  of  their  maintenance  respectively  ;  especially   where  the  second 
husband  was  a  man  of  small  substance,  and  the  children  had  a  competent  pro- 
vision to  receive  when  they  came  of  age,  which  was  to  accumulate  for  them 
in  the  mean  time,  and  he  made  no  application  to  Chancery  for  allowance  oat 
of  the  fund,  as  he  might  have  done. 

6.  Rkx  v.  Kkmp.  M.  T.  1733.  K.  B.  2  Stra.  755. 
hi  not  oMU*     Order  upon  the  father  to  maintain  the  son's  wife,  after  a  divorce  a  mena  d 

*  Where  a  poor  person,  not  settled  in  a  parish,  becomes  chargeable  from  accident,  sodden 
„  "  calamity,  or  sAy  other  circumstance,  he  falls  within  the  description  of  casual  poor,  and  the 
*■  parish  in  which  he  is  detained  becomes  bound  to  relieve  and  take  care  of  him;  see  Bex  v. 
Chadderton ;  2  East,  27.  This  obligation  is  so  strong  that,  if  a  parishioner,  not  being  a  pe- 
rish officer,  takes  care  of  one  rendered  poor  and  impotent  from  sudden  accident,  as  by  the 
fracture  of  a  limb,  he  may  recover  against  the  parish  officers  the  sum  expended  for  bis  core 
and  support,  an  implied  promise  arising  from  this  their  duty ;  see  Simmons  v.  Wilmot ;  3  Esp. 
N.  P.  case  72.  But  the  parish  cannot  recover  as  upon  an  implied  promise  the  sum  which 
they  have  expended  for  his  relief  from  the  place  in  which  he  is  settled,  see  Watson  v.  Turner; 
Bull.  N.  P.  129.  147.  261 ;  although  they  give  notice  to  the  officers  of  the  parish  where  the 
pauper  is  eettled,  pending  his  illness ;  see  Atkirifi  v.  Banwell,  2  East,  505.  Neither  have 
they  a,  remedy  againet  the  master  of  a  servant  who  becomes  suddenly  disabled  by  misfortune, 
for  parishes  are  under  a  moral  as  well  as  legal  obligation  to  take  care  of  their  casual  poor; 
see  Newby  v.  Wiltshire,  Cald.  527;  2  Espin.  N.  P.  739 ;  Wennell  v.  Adney,  3  B.  &  P.  24?; 
Rex  v.  Kynaston,  1  East,  107.  * 
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toro  for  adultery,  was  quashed,  on  the  authority  of  the  King  v.  Munday,  infra,  gad  to  main, 
she  not  being  a  natural  relation  of  the  father.  **'*      . 

6.  Rex  v.   Munday.  T.  T.  1718.  K.  B.  1  Stra.  190.  dow; 

Order  reciting  that  Munday  had  a  good  fortune  with  his  wife,  and  that  her  mo-  Nor  a  son. 
tber  was  poor  ;  therefore  he  is  ordeted  to  provide  for  her.  in-law  hie 

Pratt,  C.  J.     The  cases  which  have  hitherto  been  were  either  where  the  T'***"  mo" 
judges  were  divided,  or  the  matter  came  not  directly  in  question,  or  was  only    er* 
a  case  at  the  judge's  chamber.  It  never  came  judicially  before   the   whole 
Court  till  now  ;  and  as  it  is  res  integra,  on  consideration  we  are  alt  of  opin- 
ion, that  the  son-in-law  is  not  bound,  either  within  the  words  or  intent  *  of  the 
statute,  which  provides  only  for  natural  parents.     By  the  law  of  nature,  a 
man  was  bound  to  take  care  of  his  own  father  and  mother  ;  but  there  being  no 
temporal   obligation  to  enforce  that  law  of  nature,  it  was   found  necessary 
to  establish  it  by  act  of  parliament,  and  that  can  be  extended  no  farther  than 
the  law  of  nature  went  before ;  and  the  Jaw  of  nature  doth  not  reach  to  this    r  535  1 
case.    And  the  order  must  be  quashed. 

7.  Rxg.  y.  Dawson.  H.  T.   1709.  K.  B.   11  Mod.  268.  And  as  the 

An  order  of  two  justices  to  compel  D.  to  allow  so  much  a  week  for  the  statute  only 
maintenance  of  his  .wife  and  family  ;  and  (Holt,  C.  J.,  being  absent)  applies  to 

Powell,  J.,  said,  that  the  justices  have  no  jurisdiction  in  this  case  ;  but  ^is  {i^™it  ha**" 
is  not  alimony.     If  a  man  run  away  from  his  family,  he  may  be  punished  as  oeen  said, 
a  rogue  and  a  sturdy  beggar,  see  Iter  v.  Reve,  2  Buist.  344  ;  Rex  v.  Hum-  an  order 
fries,  Stiles,  154;  Rex   v.  Charnock.  Comb.  418;  but  whilst  he  continues  cannot  be 
resident,  they  cannot  charge  him  in  this  manner.  m     ,  on  * 

8/Btoworth  v.  Damply.  H.  T.  1705,  K.  B.  Salk.  125.  j!orthi.8UP* 

Resolved,  that  the  clause  in  the  13  &  14   Car.  2.  c.    12.  which  provides  wife,  unless 
that  distinct  townships  of  large  parishes  shall  respectively  provide  for  their  poor  he  ab, 
under  the  penalty  mentioned  in  the  43  Eliz.  must  be  understood  with  respect  to  Jf°?^"'. 
the  maintenance  of  poor  and  impotent  persons,  and  not  with  respect  to  bas-  u^j  J^n?" 
tards,  who  are  provided  for  by  other  statutes.     But  if  a  bastard  be  grown  up, 
and  by  accident  grows  impotent,  he  may  be  relieved  as  a  poor  person  under 
that  statute. 

(C)  Of  persons  dkskrtixg  their  families.* 

•  By  1  Jac.  1.  c.  48.  people  able  to  labour  running  away  out  of  their  parish,  and  leaving; 
their  families  upon  the  parish,  shall  be  taken  and  deemed  incorrigible  rogues  ;  and  if  they 
threaten  to  run  away  and  leave  their  families  as  aforesaid,  the  same  being  proved  by  two 
sufficient  witnesses  upon  oath,  before  two  justices  of  the  peace,  the   persons  so  threatening 
shall,  by  the  said  two  justices  of  the  peace,  be  sent  to  the  house   of  correction,  unless  he  or 
she  can  put  in  sufficient  sureties  for  the  discharge  of  the  parish,  there  to  be  dealt  with  and 
detained  as  a  sturdy  and  wandering  rogue,  and  to  be  delivered   at  the  said   assembly  or 
meeting,  or  at  the  quarter  sessions,  and  not  otherwise.     By  stat.  5  Geo.  1.  c.  8.  for  the 
more  effectual  relief  of  such  wives  and  children  as  are  left  by  their  husbands  and  parents 
upon  the  charge  of  the  parish,  after  reciting  that,  whereas  divers  persons  run  or  go  away 
from  their  place  of  abode  into  other  counties  or  places,  and  sometimes  out  of  the  kingdom  ; 
some  men  leaving  their  wife  or  child,  or  children ;  and  some  mothers  run  or  go  away,  leav- 
ing a  child  or  children  upon  the  charge  of  the  parish  or  place  where  such  child  or  children 
was  or  were  born,  or  last  legally  settled,  although  such  persons  have   some   estates,  which 
should  ease  the  parish  of  their  charge,   in  whole  or  in  part ;  it  is  enacted,  that  it  shall   and 
maybe  lawful  for  the  churchwardens  or  overseers  of  the  poor  of  such  parish  or  place  ^ftfiere 
any  such  wife,  or  child,  or  children,  shall  he  so  left,  upon  application  to,  and  by  warrant  or  . 
order  from  any  two  justices  of  the  peace,  to  take  and  seize  so  much  of  the  goods  and  chat, 
tela,  and  receive  so  much  of  the  annual  rents  and  profits  of  the  lands  and  tenements  of  such 
husband,  father,   or  mother,  as  such  two  justices  of  the  peace,  as  aforesaid,  shell  order  or  ^  * 
direct,  for  or  towards  the  discharge  of  the  parish  or  place  where  such  wife,  child,  or  chil-       • 
dren  are  left,  for  the  bringing  np  and  providing  for  each  wife,  child,  or  children  ;.  which 
warrant  or  order  being  confirmed  at  the  next  quarter  sessions,  it  shall  be  lawful  for  the  jus. 
tices  of  such  quarter  sessions  to  make  an  order  for  the  churchwardens  or  overseers  for  the 
poor  of  such  parish  or  place  to  dispose  of  such  goods  and  chattels  by  sale,  or  otherwise,  or 
so  much  of  them,  for  the  purposes  aforesaid,   as  the  Court  shall  think  fit,  and   to  receive 
the  rents  and  profit,  or  so  much  of  them  as  shall  be  ordered  by  the  sessions,   as  aforesaid, 
of  his  or  her  lands  and  tenements,  for  the  purposes  aforesaid. 

The  churchwardens  and  overseers   aforesaid  shall  be  accountable  to  the  justices   at  the 
quarter  sessions  for  all  such  money  as  they  or  any  of  them  shall  receive  by  virtue  of  this  act. 

The  crime  of  leaving  families  chargeable  to  parishes,  or  threatening  to  do  so,  was  formerly 
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The  order  i.  Stable  v.  Dixo*.  II,  T.  1805.  K.  B.  6  East,  163  ;  S.  C.  1  Smith,  386. 
rJU?gge^  One  Stable  being  possessed  o(  a  messuage  and  farm  in  the  parishes  of  B. 
under  the  5  an<*  ^ "*  demised  tnem  at  an  annual  rent  of  18J.  10*.,  and  afterwards  quitted 
Geo.  1.  hi's  a*>ode  i"  <-!•»  leaving  bis  wife  chargeable  to  the  parish  of  G.  The  overseers 
rnuet  state  of  C.  applied  to  two  justices  oi  the  county,  who,  in  pursuance  of  the  statute,  made 
how  much    their  warrant  or  order,  6z,c,  whereby  after  reciting  (in  substance)  it  appeer- 

orrenfiT"18  edto  lllem'  "  as  we,i  on  tbe  co,IlPlaint»  &c«  as  on  due  proof,  on  oath,  that  the 
should  be  **"*  ^'  na(*  SOI,e  awa7  h°m  n*s  place  of  abode  at  C,  &,c.f  into  some  other 
seized,  and  county  or  place,  and  had  left  D.  S.,  his  wife,  chargeable  to  the  said  parish,  the 
specify  the  place  of  their  last  legal  settlement,  and  that  the  plaintiff  had  some  estate; 
quantum  of  whereby,  to  ease  the  said  parish  of  the  said  charge,  in  whole  or  in  part,  they, 
TY\q7  i6  the  said  justices,  thereby  authorized  and  commanded  them,  the  churchwardens 
appropria-  anc*  overseers»  &x.,  of  C,  to  receive  the  annual  rents  and  profits  of  the  land 
ted  out  of  an<l  tenements  of  the  said  S.  at  B.,  in  the  parishes  of  B.  and  W.,  in  the 
them,  and,  said  county,  for  and  towards  the  discharge  of  the  said  parish  of  C,  for  the 
in  the  case  providing  for  the  wife  of  the  said  S.  and  that  with  the  said  warrant,  they,  the  said 
moTl^'t  churchwardens  and  overseers,  should  appear  at  the  next  quarter  sessions  for 
the  period  tne  county,  and  certiiy  then  and  tticre  what  they  should  have  done  in  execo- 
of  such  tion  of  the  said  warrant."  This  order  was  confirmed  by  the  court  at  the  next 
allowance,  quarter  sessions,  and  the  Court  did  then  and  there  order  the  said  chorchwar- 

provided  against  by  17  Geo.  2.  c.  5.     But  that  act,  and  all  its  provisions  relative  to  idle  and 
disorderly  persons,  are  repealed  by  3  Geo.  4.   c.  40. 

By  sect.  2.  Whereof  all  persons  who  threaten  to  run  away  and  leave  their  wives  or  chil- 
dren chargeable  to  any  parish,  township,  or  place,  and  all  persons  who  being  aUe  to  work, 
and  thereby,  and  by  other  means,  to  maintain  themselves  and  families,  shall  wilfully  refuse 
or  neglect  so  to  do,  by  which  default  or  neglect  they,  or  any  of  them,  shall  become  chargeable 
to  any  parish,  township,  or  place,  shall  be  deemed  idle  and  disorderly  persons,  and  shall  be 
committed  to  the  house  of  correction,  there  to  be  kept  to  hard  labour  for  not  exceeding  one 
callendar  month. 

By  5  Geo.  4.  c.  83.  s.  1.  the  above  act  (3  Geo.  4.  c  40.)  has  been  repealed,  except 
as  to  any  offence  committed  before  the  passing  of  this  act. 

And  sect.  3.  enacts,  that  every  person  able  wholly  or  in  part  to  maintain  himself  herself, 
his  or  her  family,  and  wilfully  neglecting  so  to  do,  by  which  neglect  such  persons  or  their 
families  shall  become  chargeable  to  any  parish,  township,  or  place,  shall  be  deemed  idle 
and  disorderly  persons,  and,  being  convicted  thereof,  shall  be  committed  to  the  house  of 
correction,  and  kept  to  hard  labour,  for  any  time  not. exceeding  one  calendar  month. 

By  sect.  4.  Every  person  committing  the  last-mentioned  offence,  after  having  been  convict- 
ed as  an  idle  and  disorderly  person,  and  every  such  person  running  away  and  leaving  his 
wife,  or  his  or  her  child  or  children,  chargeable,  or  whereby  she,  they,  or  any  of  then 
shall  become  chargeable  to  any  parish,  township,  or  place,  shall  be  deemed  a  rogue  and 
vagabond  ;  and,  being  convicted  thereof,  shall  be  committed  to  the  house  of  correction,  and 
kept  to  hard  labour,  for  any  time  not  exceeding  three  calandar  months. 

By  sect.  5.  Every  person  breaking  or  escaping  out  of  any  place  of  legal  confinement 
before  the  expiration  of  the  term  for  which  he  or  she  shall  have  been  committed  or  ordered 
to  be  confined  by  virtue  of  this  act ;  every  person  committing  any  offence  against  this  act, 
which  shall  subject  him  or  her  to  be  dealt  with  as  a  rogue  and  vagabond,  such  person  bid- 
ing been  at  some  former  time  adjudged  so  to  be,  and  duly  convicted  thereof;  and  every  per. 
eon  apprehended  as  a  rogue  and  vagabond,  and  violently  resisting  any  constable  or  other 
peace  officer  so  apprehending  him  or  her,  and  being  subsequently  convicted  of  the  offence 
for  which  he  or  she  shall  have  been  so  app.ehended,  shall  be  deemed  an  incorrigible  rogue ; 
and  being  thereof  convicted,  shall  be  committed  to  the  house  of  correction,  there  to  reman 
untiWphe  next  general  or  quarter  sessions  of  the  peace,  and  to  be  kept  to  hard  labour. 
s  Sec.  6.  empowers  any  person  to  apprehend  persons  offending  against  this  act,  and  to  take 
them  before  a  justice  of  the  peace,  or  deliver  them  to  any  constable. 

Seot.  7.  empowers  justices  to  issue  their  warrant  to  apprehend  persons  offending  againat 
this  act,  upon  oath  being  made  before  them,  that  such  persons  have  committed,  or  are  sue- 
.   *  pected  of  committing,  such  offences.   - 

Sect,  10.  enacts,  that  when  any  incorrigible  rogue  shall  have  been  committed  to  (he 
house  of  correction,  there  to  remain  until  next  general  or  quarter  sessions,  it  shall  be  lawful 
for  the  justices  of  the  peace,  there  assembled,  to  examine  into  the  circumstances  of  the  case, 
and  to  order  if  they  think  fit,  that  such  offender  be  further  imprisoned  in  the  house  of  cor. 
lection,  and  be  there  kept  to  hard  labour,  for  any  timo  not  exceeding  one  year  from  the  time 
of  making  such  order  ;  and  to  order  further,  if  they  think  fit,  that  such  offender  (not  being 
a  female)  be  punished  by  whipping,  at  such  time  during  his  imprisonment,  and  at  such  place 
within  their  jurisdiction,  as  according  to  the  nature  of  the  offence  they,  in  their  discretion, 
shall  deem  to  be  expedient. 

Sect,  14.  gives  to  any  person  aggrieved  by  any  act  of  the  justice  out  of  sessions  an  ap* 


< 


POOR.— Of  Persons  deserting  their  Families.  399 


dens  and  overseers,  &c,  to  receive  11.  16*.  rent  of  the  rents  and  profits 
of  the  lands  and  tenements  of  the  said  S.  at  B.,  in  the  parishes  of  B.  and  W. 
The  parish  officers  received  under  these  orders  one  sum  of  11.  17*.  on  1st, 
October,  1801,  and  another  on  25th  March,  1802.     S.  having  returned  to  C,    [  568  ]  * 

and  disputing  the  last  payment  made  by  his  tenant,  brought  an  action  of  cove-  ' 

nant  against  him  for  the  entire  rent  of  the  last  year.  The  tenant  pleaded  pay- 
ment of  the  last  7/.  1 6*.  parcel  of  the  second  year's  rent,  under  this  order ; 
but  the  Court  were  of  opinion  that  he  eould  not  discharge  himself  thereby, 
and  gave  judgment  against  him.  The  original  order  was  bad,  as  it  directed 
an  indefinite  seizure  of  the  fugitive's  property  ;  and  it  was  very  questionable 
whether  it  could  be  made  good  by  the  subsequent  order  of  confirmation  at  ses* 
sions,  which  limited  the  sum  to  be  taken  to  1L  16*.  But,  supposing  that  it 
could  be  thereby  legalized,  still  this  last  order  went  cither  to  an  annual  pay- 
ment of  7/.  16*.  or  one  specific  sum  to  that  amount.  If  the  first,  it  was  clearly 
indefinite  and  bad,  so  that  no  payment  by  the  tenant  under  it  could  be  justified. 
If  it  directed  only  one  definite  sum  of  11.  1 6*.  to  be  taken,  which  the  Court 
seemed  to  consider  to  be  the  meaning  of  the  order,  it  was  satisfied  by  the  first 
payment,  and  could  not  authorize  the  second. 

Per  Lawrence,  J.  The  original  order,  therefore,  by  the  two  justices,  ought 
to  specify  the  sum  to  be  raised  ;  because  the  declared  intention  of  the  act  is, 
that  so  much  should  be  taken  as  the  justices  should  think  fit,  meaning  that  they 
should  use  their  discretion  upon  the  amount  to  be  taken.  This  order  should 
also  specify  how  much  property  is  to  be  seized,  and  then  the  order  of  sessions 
should  state  how  much  of  the  property  seized   is  to  be  sold  or  appropriated. 

Per  Lord  Ellenborough,  C.  J.  It  seems  also  as  if  they  could  not  make  a 
prospective  order  for  the  family's  future  maintainance.  The  language  of  the 
act  is,  that  the  goods  and  chattels,  rents  and  profits,  are  to  be  taken  for  or  to- 
wards, the  discharge  of  the  parish,  which  imports  that  it  is  to  relieve  the  pa- 
rish from  a  burthen  already  incurred,  and  which  therefore,  is  capable  of  bring 
ascertained. 

2.  The  Soldier's  case.  T.  T.  1752.  K.  B.  1  Wils.  331.  Under  the 

A  soldier  was  brought  up  by  an  habeas  corpus ;  whereupon  it  was  returned  repealed 
that  he   was  committed  by  a  justice  of  the  peace  as  a  vagrant,  being  charged  q*£  ^ 
by  the  overseers  of  the  parish  of  St.  Ann,  Soho,  as  a  rogue  and  a  vagrant,  and  soldier  sep- 
running  away  from  his  wife  and  one  child,  whereby  they  are  become  chargea-  arated  from 
ble  to  the  parish.     There  was  also  an  affidavit,  wherein  it  was  sworn,  on  be- his  wife  in 
half  of  the  parish,  "  that  he  was  a  watch-movement-maker,  and  could  earn  30*.  dr*^ar*e 
per  week,  and  that  he  refused  to  maintain  his  wife  and  one  child."     It  wasWMnota7 
moved  by  the  Attorney-General  that  he  might  be  discharged  upon  an  affidavit  vagrant, 
that  he  was  a  soldier  ;  that  he  did  not  run  away  from  Soho,  but  was  billetted  at 

peal  to  the  next  general  or  quarter  sessions  for  the  county,  Sec.,  giving  to  such  justice  notice 
in  writing  of  such  appeal,  and  the  ground  thereof,  within  seven  days  after  the  act  complain. 
ed  of,  and  before  the  next  general  quarter  sessions,  and  entering,  within  seven  days,  into  a 
recognizance  with  sureties  personally  to  appear  and  prosecute  such  appeal  ;  and  upon  such 
notice  being  given,  and  recognizance  being  entered  into,  such  persons  shall  be  discharged 
out  of  custody* 

Sect.  17.  gives  the  form  of  conviction  of  any  offender  against  this  act,  and  enacts,  that  no 
proceedings  before  any  justice  under  the  provisions  of  this  act  shall  be  quashed   for  wont  oi 
form,  and  that  every  conviction  shall  be  transmitted  to  the  next  general  or  quarter  sessions,  * 
and  there  be  filed  and  kept  on  record.    •    ' 

Seet.  20.  enaets,  that  every  person  who,  under  the  provisions  of  this  act,  shall  have  been 
convicted  as  an  idle  and  disorderly  person,  or  as  a  rogue  and  vagabond,  shall  be  deemed  to 
be  actually  chargeable  to  the  parish,  township  or  place,  in  which  such  person  shall  reside  ; 
and  such  person  shall  be  liable  to  be  removed  to  the  parish  of  his  or  her  last  legal  settle. 
meat,  by  the  order  of  two  justices  of  the  peace  of  the  division  or  place  in  which  such  per. 
son  shall  reside. 

Sect.  21.  enaets,  that  wherever,  by  any  actor  acts  of  parliament  now  in  force,  it  is  direct, 
ed  that  any  person  shall  be  punished  as  an  idle  and  disorderly  person,  or  as  a  rogue  and 
vagabond,  or  as  an  incorrigible  rogue,  for  any  offence  specified  in  such  act  or  acts,  and  not 
hereinbefore  provided  for  by  this  act,  in  every  such  cose,  whether  such  person  shall  or  shall 
not  have  committed  any  offence  against  this  act,  every  such  person  shall  be  punished  under 
the  previsions,  powers,  and  directions  of  this  act. 
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Whitochapel  wheu  he  was  taken  up.  Nobody  can  say  that  the  common  sol- 
diers of  the  army  maintained  and  kept  for  the  support  of  our  liberties  and  pro- 
perty, are  rogues  and  vagabonds  or  idle  and  disorderly  persons  within  the  stat. 
17  Geo.  2. 

Per  Cur.     lie  cannot  be  a  vagrant  within  the  meaning  of  this  act  of  par- 
liament ;  therfore  he  must  be  discharged. 
[  669  ]  3.     Rkx  v.  Patchetx.  T.  T.  1804.  K.  B.  6  East,  339. 

statute  th*'  ^  P61*011  wa8  committed  as  a  rogue  and  vagabond,  under  17  Geo.  2.  c.  6. 
sessions  by  a  single  justice,  and  committed  by  htm  until  the  next  sessions,  &c  The 
had  power  court  of  quarter  sessions  adjudged  him  to  be  a  rogue  and  vagabond,  and  to  be 
to  inflict  further  imprisoned  and  kept  to  hard  labour  for  six  months,  and  to  be  publicly 
punishment  whipped  during  that  time.  It  was  doubted  whether  they  could  also  in  addition, 
which  the&  aaJua*ge  &  male,  if  above  the  age  of  twelve,  to  be  employed  in  his  Majesty's  ser- 
committing  vie©  by  sea  or  land,  it  being  argued  that  this  clause  applied  only  to  incorrigible 
justice  had,  rogues.     But 

and  might  rfDe  Court  were  of  opinion  that  the  words  "  such  person"  referred  to  any 
roitueor  offender  against  the  act,  and,  therefore,  as  well  to  a  rogue  and  vagabond, n 
vagabond  to  &n  incorrigible  rogue.  For,  if  the  words  "  such  person  being  a  male,"  &c.v 
serve  by  which  occur  in  the  latter  part  of  the  clause,  are  to  be  referred  to  an  incorrigi- 
land  or  sea.  hie  rogue,  only,  there  will  be  no  provision  made  for  the  passing  of  a  rogue  and 
-  vagabond  by  the  sessions  after  his  imprisonment,  which  the  evident  intention 
and  policy  of  the  act  require  in  order  to  prevent  vagrancv. 

4.     Rbx  v.  Bxoke.  H.  T.  1788.  K.  B.  2T.  It.  190. 
The  com.         A  commitment  by  a  justice  of  peace  for  a  time  certain,  as  for  fourteen  days, 
mitment      under  the  vagrant  act  is  a  commitment  in  execution.     And,  therefore,  the  Court 
being  one     held  it  bad  to  award  it  as  for  safe  custody  only, 
m  execu-     tion,it  was  bad  to  award  it  as  for  safe  custody  only. 
And  it  also  6#     Rex  v#  Rhodes.  E.  T.  1791.  K.  B.  4  T.  R.  220. 

have  stated      ^he  Court  held  that  a  commitment  on  17  Geo.  2.  c.  5.  being  a  commit- 
that  the  par.  nient  in  execution,  could  not  be  sustained  unless  it  be  preceded  by  a  convic- 
;ty  was  con.  tion. 
victed ;  if  it  alleged  he  was  only  charged  with  it,  it  was  bad. 

6.     Rkx  v.  Patchktt.  T.  T.  1804.  K.  B.  5  East,  339. 
From  this        The  facts  are  detailed  supra.     The  Court  held,  that  an  appeal  lies  to  the 
€OB"°?"       quarter  sessions  from  any  orders  made  by  the  justices  out  of  the  sessions, 
wasanap.  under  the  stat.  17  Geo.  2.  c.   25.,  and  5  Geo.   1.  c.  83.  s.  14;  and  all  such 
peat  orders  may  be  removed  by  certoriari  into  the  King's  Bench. 

[  670  ]    (D)  Of  the  right  of  justices  to  order  relief,  *  a?jd  herein  of  susfjexd- 

1NG    THE  ORDER  OF  REMOVAL. 

1.     Rex  v.  Chagford.  H.  T.  1821.  K,  B.  4  B  &  A  236. 
Where  an        By  35  Geo.  3.  c.  101.  the  charges  proved  on  oath  to  be  incurred  by  suspen- 
.order  of      8jOI|  0f  an  orc|er  0f  removal  or   vagrant  pass,  are  to  be  paid  by  the  parish 

*  The  43  Elis.  e.  9.  a.  7.  enacts "  that  the  father  and  grandfather,  and  the  mother  and 
grandmother,  and  the  children  of  every  poor,  old,  blind,  lame,  and  impotent  person,  or  other 
poor  person  not  able  to  work,  being  of  a  sufficient  ability,  shall,  at  their  own  charge,  relieve 
and  maintain  every  such  poor  person  in  that  manner,  and  according  to  that  rate,  as  by  the 
justices  of  peace  of  that  county  where  such  sufficient  persons  dwell,  or  the  greater  number 
of  them  at  their  general  quarter  sessions,  shall  be  assessed  ;  upon  pain  that  every  one  of 
them  shall  forfeit  twenty  shillings  for  every  month  which  they  shell  fail  therein."  8.  1.  A  2. 
Which  penalty  shall  go  to  the  use  of  the  poor  of  the  same  parish,  and  be  levied  by  some  or 
one  of  the  churchwardens,  or  overseers,  by  warrant  from  two  such  justices  (a,  1.  &  S.)  by 
distress;  or  in  defect  thereof,  any  two  such  justices  may  commit  offenders  to  the  common 
goal,  there  to  remain,  without  bail  or  main-prise,  till  the  said  forfeitures  shall  be  paid.  And 
by  stat.  59  Geo.  3.  c.  12.  s.  26.  reciting  that,  whereas  by  an  act  passed  in  the  43rd  year  of 
the  reign  of  Queen  Elisabeth,  for  the  relief  of  the  poor,  it  was  enacted  that  the  father  sad 
grandfather,  and  the  mother  and  grandmother  ;  and  the  children,  of  every  poor,  old,  blind, 
lame,  and  impotent  person,  or  other  poor  person  not  able  to  work,  being  of  a  sufficient 
ability,  shall  at  their  own  charges  relieve  and  maintain  every  such  poor  person  in  that  man. 
ner  and  according  to  that  rate,  as  by  the  justices  of  the  peace  of  that  county  where  such 
sufficient  persons  dwell,  or  the  greater  number  of  them,  at  their  general  quarter  session, 
shall  be  assessed.  And  that  it  being  expedient  to  extend  the  power  which  is  by  the  said 
act  given  to  justices  in  their  general  quarter  sessions  to  justices  in  petty  sessions,  it  is  en. 
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officers  of  lip  parish  or  place  to  which  such  poor  person  is  to  be  removed,  in  wa*  ***» 
cue  any  removal  is  made,  or  the  party  dies  previous  to  the  execution  of  the   [  67  *  ] 
order.    In  this  case  the  pauper,  during  the  the  suspension  of  the  order  of  re-  P6 ^    4. 
moral,  came,  by  the  death -of  his  father,  into  possession  of  two  freehold  houses  35  q60s  &• 
in  the  parish,  where  he  continued  during  his  illness  to  reside,  and  so  was  ir-  it  was  hold, 
immoveable  :  and  two  justices  afterwards  ordered  the  original  order  of  remo-  en  that  the 
val  to  be  executed,  and  likewise  ordered  that  charges  incurred  during  the  charS?8  ^ 
suspension  of  the  order,  amounting  to  69L  9«.  and  22/.  7*.,  to  be  paid  by  the  d"7*he "ori 
pansh^officers  of  the  place •  to  which  the  pauper  was  ordered  to  be  removed  ;  ginol  order' 
but. the  pauper  was  never  removed.     The  Court  held,  that  the  magistrates  of  removal 
can  order  the  intermediate  charges  during  the  suspension  of  an  order  of  re- could  not  De 
moral  and  its  execution  to  be  paid  by  the  parish  to  which  the  removal  is  to  "V  r  79  1 

acted  "that  it  shall  be  lawful  for  any  two  or  mora  of  his  Majesty's  justices  of  the  peace  for  w"ere  tb* 
the  county,  or  other  jurisdiction  in  which  any  such  sufficient  person  shall  dwell,  and  they 
are  hereby  empowered,  in  any  petty  session,  to  make  such  assessment  and  order  for  the 
relief  of  every  poor,  old,  blind,  lame,  impotent,  or  other  poor  person,  not  able  to  work,  upon 
the  lather,  grandfather,  mother,  grandmother,  or  child,  being  of  sufficient  ability  to  support 
them,  as  may,  by  virtue  of  the  said  act,  be  made  by  the  justices  in  their  .general  quarter 
sessions  ;  and  that  every  such  assessment  and  order  of  two  or  more  justices,  in  any  petty 
session,  shall  have  like  force  and  effect  as  if  the  same  were  made  by  the  justices  in  their 
general  quarter  sessions  ;  and  the  disobedience  thereof  shall  be  punishable  in  like 
manner. 

This  species  of  relief  continues  in  aM  other  respects  to  be  regulated  by  43  Eliz.,  which  or- 
dains  that  relief  only  for  persons  who,  from  impotence  or  infirmity,  are  unable~to  work ;  and 
by  no  means  requires  that  those  who  are  able  to  obtain  a  livelihood  by  labour,  but  unwilling 
to  do  so,  shall  be  supported  by  their  relations.  It  directs  the  assessment  to  be  made  by  the 
general  sessions  see  Purnall's  case,  Salk.  476  ;  Rex  v.  Turner,  5  Mod.  329;  of  the  county' 
'  in  which  the  person  inhabits  upon  whom  it  is  to  be  made.  If  made  at  any  other  general 
sessions,  it  is  bad.  It  is  the  party's  residence  within  their  county  which  give  the  magistrates 
jurisdiction  to  proceed  against  him  ;  and,  if  he  came  there  for  a  temporary  purpose,  they 
have  no  power  to  make  an  order.  The  authority  of  the  sessions  is  original,  see  Rex  v. 
Kempson,  1  Bott.  369  ;  PI.  419 ;  and  cannot  be  delegated  to  other  justices ;  but  they  must 
set  the  rate,  Rex  v.  Humphries,  Style,  154 ;  and  they  cannot  send  poor  persons  from  their 
own  parish  to  their  relation,  who  should  maintain  them,  but  ought  to  make  a  rate  or  order  of 
so  much  a  week  upon  the  relation,  Thermanbury  v.  Bolney,  Comb.  379 ;  Rex  v.  Jones,  Nol. 
53 ;  and  it  seems  that  they  may  direct  the  money  to  be  sent  to  him  into  another 
county. 

An  order  of  relief  might  be  made  by  one  justice,  under  43  Eliz.  c.  2.  see  Rex  v.  Keer,  5 
T.  R.  159  ;  but  the  power  is  more  distinctly  given  either  to  a  single  justice  or  the  quarter 
sessions,  by  3  W.  A  M.  c.  11.  s.  11.  see  Rex  v.  Win  ship,  Cald.  72;  which,  after  reciting 
that  churchwardens  and  overseers  frequently  upon  frivolous  pretences  give  relief  to  the  poor,  « 

provides  that  a  book  shall  be  kept,  that  the  names  of  those  who  receive  relief  shall  be  in. 
serted  in  the  book,  with  the  date  and  reason  of  such  relief;  that  yearly  in  Easter  week,  or 
as  often  as  is  convenient,  the  book  shall  be  produced  to  the  parishioners  in  vestry,  or  other 
place  of  meeting,  who  may  examine  the  causes  of  such  relief,  and  make  new  lists;  and  fur. 
ther,  that  no  person  who  is  not  in  the  book  shall  receive  relief,  except  by  order,  under  hand 
and  seal  of  a  justice  or  quarter  sessions,  except  in  cases  of  pestilential  diseases,  plague,  or 
smalLpox.  The  11th  sect,  of  3  W.  3.  c.  11.  gives  no"express  authority  to  a  neighbouring 
justice  to  make  on  order  of  relief,  except  where  none  resides  in  the  parish,  the  words  of  the 
statute  being  "  if  no  juetice  be  dwelling  in  the  parish."  This  has  been  argued,  Therefore,  to  ' 
be  a  declaration,  that  if  a  justice  be  dwelling  in  a  perish,  he  only  shall  have  cognizance  of  \ 

the  matter  ;  and  that  being  the  foundation  of  his  jurisdiction,  the  order  ought  to  aver  that  ' 

the  justices  making  it  lived  in  the  parish,  or  that  there  was  none  living  there.     But  it  has 
been  decided  that  the  statute  was,  in  this  respect,  only  directory,  for  which  Salk.  473.  was  j 

relied  upon ;  see  Rex  v.  Woodsterton,  2  Barnard,  K.  B.  207.     And  by  59  Geo.  3.  c.  12.  s.5.  ; 

every  order  after  the  Is:  of  May,  1819,  for  the  relief  of  the  poor,  where  there  is  no  select  \ 

vestry,  under  this  act,  shall  be  made  by  two  or  more  justices,  who  are  to  take  into  conside- 
ration the  character  and  conduct  of  the  person  applying  for  relief,  provided  that  in  every  such  , 
order  the  special  cause  of  granting  the  relief  shall  be  expressly  stated,  and  that  no  such  or. 
der  shall  extend  beyond  one  month  from  the  date  thereof;  provided  also  that,  in  cases  of 
emergency  and  urgent  distress,  one  justice  may  order  relief,  stating  the  circumstances  in  * 

the  order,  which  order  shall  not  entitle  the  party  to  claim  relief  more  than  fourteen  days  from 
the  date  thereof,  nor  shall  it  have  effect  after  the  next  petty  session  holden  for  that  district. 
*  Chap.  l.s.  5.  enacts,  that,  in  case  any  poor  person  shall  be  brought  before  a  justice  or 
justices,  to  be  removed  or  passed,  and  it  shall  appear  to  the  justice  or  justices  that,  from 
sickness  or  other  infirmity,  it  would  be  dangerous  to  remove  him,  the  said  justice,  &c.  is 
required  and  authorized  to  suspend  the  execution  of  the  order  or  vagrant  pass,  until  he  or 
th\y  are  satisfied  it  may  be  safely  executed,  without  danger  to  those  who  are  to  be  removed 
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Pauper  in  be  made  in  two '  cases  only  4  viz.  where  the  removal  actually  takes  place,  or 
the  mean-  wnere  'tne  death  of  the  party  happens  before  the  execution  of  the  order ;  tint 
a'setu"116  tne  Present  ca9e  was  not  provided  for  by  the  act,  and  that  the  pauper  not  hav- 
rnent.  inS  Deen  removed,  no  order  for  the  payment  of  any  charges  incurred  during 

the  suspension  of  the  original  order  of  removal  could  be  made. 

2.     Rex  v,  Kykaston.  M.  T.  1800.  K.  B.  1  East,  117. 
But  where       A  rule  was  obtained  to  show  cause  why  a  mandamus  should  not  issue  to  a 
9n  order  of  magistrate  of  the  county  of  Essex,  commanding  him  to  back  a  warrant  of  dis- 
beenMi-     tress  issuecl  bv  the  magistrates  of  the  borough  of  C,  for  201.  16*.  3d.,  being 
pended  a      *he  expenses  incurred  by  the  parish  of  L.,  in  the  maintenance  and  support  of 
mandamus    D.  G.  and  A.,  his  wife,  and  for  surgical  assistance  during  the  suspension  of 
lies  to  justi-  an  order  for  removing  him  to  his  parish,  and  30*.  for  the  charge  of  the  levy, 
cea  to  back  it  appeared  that  G.,  on  the  1st.  May,'  1791,  as  he  was  driving  a  waggon  on 
warrant  to    tne  PUD^C  roa^  leading  through  L.,  broke  both  his  legs,  and  was  taken  to  tbe 
levy  the        workhouse,  where  he  continued  till  31st  July.     On  6th   May,  two  justices  of 
charges       tbe  borough  of  Colchester,  within  whose  jurisdiction  the  parish  of  L.  is,  took 
°.n  tae  P*-    the  pauper's  examination,  and  made  an  order  for  removing  him  and  his  wife 
the  Dauoer  ^rom  ^-  to  Coggeshall  in  Essex  ;  and  at  the  same  time  indorsed  a  suspension  on 
was  to  be     tne  0I"der  of  removal  ;  and  on  31st  July  the  order   was  executed  by  their  per- 
removed  to.  mission.     The  parish  officers  of  Coggeshall  issued  a  warrant  of  distress,  and 
Coggeshall  not  being  within  their  jurisdiction,  the  parties  applied  to  the  de- 
fendant to  back  it,  which  he  refused.     In  showing  cause  against  tbe  rule,  it 
was  observed  that  the  order  of  removal  was  illegal,  as  the  pauper  had  not  come 
into  L.  to  inhabit  or  settle,  but  was  detained  by  an  unavoidable  accident,  and 
"fell  within  the  description  of  casual  poor.     The  Court,  however,  upon  the  rea- 
soning before  stated,  thought  the  defendant  had  no  discretion,  and  made  the 
rule  absolute  for  a  mandamus  commanding  him  to  sign  the  warrant. 

3.     Rex  v.  North  Shields.  II.  T.  1780.  Cald.  68, 
No  appeal        ■^r  ^ur*     ^ne  jurisdiction  to  make  orders  for  the  relief  of  the  poor  by  the 
lies  against  sessions,  and  by   a  single  justice,  are  concurrent.     No  appeal,  therefore,  lies 
an  order  for  against  an  order  of  maintenance  :  and  the  reason  is,  lest  while  the  point  is  liti- 

relieving      gating,  the  poor  should  starve. 
the  poor.  /  rR   r\ 

r  RT*  1  (**)    ^F  TUE  0RDER  FOR»  AND  rrJNISHMEVT   FOR   DISOBEDIENCE  THERETO. 

L  °       J  Rex  v.  Halifax.  H.  T.  1812.  K.  B.  1  B.  &,  A.  366. 

The  order        Order  for  the  father-in-law  to  pny  so  much  a  week  to  his  daughter-in-law  was 

must  state  quashed,  because  it  was  not  said  that  he  was  of  sufficient  ability. 

\hat  the  party  adjudged  to  pay  is  of  sufficient  ability  ;* 

under  it,  which  suspension  and  subsequent  permission  to  execute  are  to  be  indorsed  on  the 
warrant  or  pass.  The  power  to  remove  the  suspension,  or  an  order  or  pass,  seems  by  this 
act  to  have  been  confined  to  the  justice  or  justices  by  whom  the  order  was  originally  made. 
But  now,  by  49  Geo.  3.  c.  121.  s.  1.  it  is  made  lawful  for  any  other  justice  or  justices  within  the 
county  or.  jurisdiction  within  which  such  removal  or  pass  is  made,  to  order  that  the  same  shall 
be  executed,  and  direct  the  charges  to  be  incurred  to  be  paid,  and  to  carry  into  execution  such 
m  amended  order  as  fully  and  effectually  as  these  powers  and  authorities  can  be  executed  by  the 
justices  who  make  such  order,  or  the  justice  who  grants  such  pass.  Sect.  3.  directs  that, 
when  it  is  suspended  on  account  of  the  sickness  of  any  person  thereby  directed  to  be  removed, 
it  shall  be  suspended  for  the  same  period  with  respect  to  every  other  person  named  therein, 
»  who  was  actually  of  the  same  household  or  family  of  such  sick  or  infirm  person  at  the  time 
of  the  order  made  or  pass  granted.  And  by  49  Geo.  3.  c.  124.  s.  2.  when  the  execution  of  the 
order  is  suspended,  the  time  of  appealing  is  to  be  computed  according  to  the  rules  which  govern 
other  like  cases,  from  the  time  of  serving  it,  and  not  from  that  of  making  such  removal, 
under  and  by  virtue  of  it. 

An  order  of  removal  was  dated  the  1st  of  August,  1814,  and  an  order  of  suspension  in- 
dorsed thereon  in  consequence  of  the  sickness  of  the  pauper,  and  a  copy  of  such  order  and 
indorsement  was,  in  1814,  served  upon  the  appellants,  but  the  original  order  not  produced  at 
the  time  of  serving  such  copy ;  and  subsequently,  in  1815,  another  part  of  the  order  and  in. 
dorsement,  executed  by  the  same  justices,  but  bearing  date  in  August,  1814,  was  served  upon 
the  appellants.  The  pauper  was  not  removed  till  1819,  when  an  appeal  was  duly  entered. 
#  Held  that  the  services  of  the  original  order  of  removal  in  1814  and  1815  were  both  defec- 

tive, and  that  the  appeal  was  made  in  time,  notwithstanding  49  Geo.  3.  c.  124.  s.  2;  Rex  v. 
Alnwick,  5  B.  &  A.  184. 
*  *  And  lives  within  the  jurisdiction  of  the  justices  making  it ;  see  1  Bott.  371.    It  isdeci- 

ded  that  this  species  of  order  may  have  a  retrospect.    An  order  that  the  grandfather  should 
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2.  Rex  v.  Tbipping.    16  Vin.  Ab.  424.  i  teat  the 

It  is  said  that  in  the  order  of  sessions  it  ought  to  appear  that  the  party  to  he  Person 
relieved  is  come  chargeable  to  the  parish  ;  for  unless  it  be  so  the  parish  has  no  He/is* 
ground  of  complaint.  chargeable, 

3.  St.  Andrew's,  Undershaf,  v.  Jacob.  M.  T.  1700.  K.  B.  1  Ld.  Raym. 

699;  1    Bott.  565. 

The  defendant,  being  a  Jew,  had  an  only  daughter,who  was  converted  from  Impotent, 
Judaism,  and  embraced  Christianity,  whereupon  the  defendant  turned  her  out  of 
doors,  and  refused  to  allow  her  any  maintenance.  On  complaint  to  the  ses- 
sions, they,  reciting  that  she  was  the  daughter  of  the  defendant,  and  that  he 
was  amenable  to  maintain  her,  made  an  order  that  the  defendant  (being  very 
rich)  should  allow  her  20*.  a  month.  But  because  they  did  not  allege  that 
she  was  poor,  or  likely  to  become  chargeable,  the  order  was  quashed. 

4.  Rex  v.  Galley.  E.  T.  1714.  1  Bott.  366. 

It  was  moved  to  quash  an  order  of  sessions.  The  order  set  out,  that  one  Or  unable 
M.  6.  was  in  a  poor  destitute  condition,  and  that  her  father  was  able  to  main-  to  work  ;* 
tain  her,  and  therefore  thay  made  an  order  upon  him  to  allow  her  2*.  6d.  till 
further  orders.  The  order  was  objected  to,  because  it  did  not  appear  that  she 
wag  lame,  blind,  or  unable  to  work  ;  so  that,  though  she  was  in  a  destitute  con- 
dition, it  might  be  because  she  would  not  work  ;  and  upon  this  exception  the 
Court  quashed  the  order  of  sessions. 

6.  Stable  v.  Dixon.  II.  T.   1805.  K.   B.  6  East,  162.  fl 

Per  Lord  Ellenborough,  C.  /.     The  order  of  maintenance  should  direct  ^  tfcnefor 
,the  time  for  which  the  allowance  is  to  be  made.  which  the 

Allowance  is  to  be  made ; 

6.  Jenkikb's  case.  H.  T.   1706.  K.  B.  2  Salk.  534.  [  574  ] 

An  order  of  sessions  was  made,  that  the  defendant  should  pay  2*.  per  week  Tpat  is,  un- 
towards  the  support  of  his  father,  till  that  Court  should  order  the  contrary  ; til  fj"  ordBr 
which  was  held  good,  because  it  was  indefinite  and  no  set  time  limited  ;  and  ^!J~  COIU 
if  an  estate  happened  to  fall  to  him  they  might  apply  to  the  justices  ;  other- 
wise if  a  time  was  limited. 

7.  Rex  v.  Fearnley.  T.  T.  1786.  K.  B.  1  T.  R.  316. 

It  was  said  by  the  Court,  that  the  order  for  maintenance  may  be  procured  ^!? £Z^L 
as  well  on  the  application  of  the  pauper  as  the  parish  officers.  cur^j  Mp 

well  on  the  application  of  the  pauper,  as  the  parish  officers. 

8.  Rex  v.  Robinson.  T.  T.  1791.  K.  B.  2  Burr.  799 ;  1  Bott  380. 

The  defendant  was  indicted  for  refusing   to  obey  an  order  of  sessions  for  Disobedi- 
maintaining  bis  two  infant  grandchildren.     It  was  moved  in  arrest  of  judgment, ence  to  *" 
and  argued,  that  this  is  a  new  offence  ;  and  where  a  statute  creates  a  new      .e*  °* 
offence,  and  gives  a  particular  penalty,  and  a  specific  method  of  recovering  the  ^ce  ,g  ^ 
same,  that  course  ought  to  be  pursued,  and  the  party  shall  not  be  punished  by  indictable 
indictment.  'offence  at 

Per  Lord  Mansfield,  C.  J.  The  rule  is  certain,  that  where  a  statute  J001™01* 
creates  a  new  offence  by  prohibiting  and  making  unlawful  any  thing  which 
was  lawful  before,  and  appoints  a  specific  remedy  against  such  new  offence, 
o?  a  particular  remedy  and  particular  method  of  proceeding,  that  method  must  v 
be  pursued,  and  no  other :  but  where  the  offence  was  antecedently  punisha- 
ble by  a  common  law  proceeding,  and  a  statute  prescribes  a  particular  reme- 
dy by  a  summary  proceeding,  then  either  method  may  be  pursued,  and  the  prose- 
cutor is  at  liberty  to  procoed  either  at  cotnmon  law  or  in  the  method  prescribed 
by  the  statute  ;  because  there  the  remedy  is  cumulative,  and  doth  not  exclude  the 
common  law  punishment.  In  the  present  case,  a  remedy  existed  before  the 
statute  of  the  43  Eliz  ;  for  disobedience  to  an  order  of  sessions  is  an  offence 

keep  the  grandchild,  the  father  being  living,  and  unable  to  do  it,  and  also  to  pay  so  much 
roore  money  for  the  time  past,  while  he  was  chargeable,  as  well  as  for  the  time  to  come, 
was  confirmed ;  Rex  v.  Joyce,  10  Vin.  Abr.  423. 

*This  matter  must  be  stated  as  an  adjudication,  and  not  by  way  of  rental,  1  Bott.  371 ; 
though  a  recommendation  without  actually  ordering  relief  suffices,  ibid. 

t  And  the  43  Eliz.  rnacts  a  specific  penalty  of  twenty  shillings  a-month  for  disobedience 
to  the  order. 
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indictable  at  common  law.  So  that  here  are  two  remedies  ;  one,  to  proceed  by 
way  of  indictment  for  disobeying  the  order,  where  the  weekly  payment  is 
neglected  or  refused  to  be  made ;  the  other,  to  distrain  for  the  20*.  penalty, 
after  neglect  of  payment  for  a  month.  The  former  method  has  been  taken 
in  the  present  case ;  and  there  is  no  doubt  but  that  an  indictment  will  lie  for 
disobeying  an  order  of  sessions.  And  the  Court  were  unanimously  of  opinion, 
that  the  judgment  ought  not  to  be  arrested. 
[  575  ]  (F)  Of  the  mode  of  believing. 

(a)  By  weekly  allowance. 

Rex  v.  Feabnley.  T.  T.  1786.  K.  B.  1  T.  R.  316  ;  1  Leach,  C.  L.  452; 

1  Bott.  418. 
Under  an  This  was  a  demurrer  to  an  indictment  found  against  F.,  who  was  the  over- 
order  for  a  geer  0f  the  poor  of  the  township  of  Cbeckheaton,  for  disobeying  an  order  of 
weekly  at-  tWQ  j^t^^  for  the  payment  of  Is.  6d.  a  week  to  S.  F4  for  the  maintenance 
the  money  °f  herself  and  her  bastard  child.  One  objection  was,  there  was  a  mistake  in 
is  due  the  the  caption  of  the  sessions  where  the  indictment  was  found,  the  word  July  be- 
beginning  fog  inserted  instead  of  October,  which  the  Court  adjudged  to  be  fatal.  It  was 
°^t*t*  also  objected,  that,  as  the  money  was  ordered  to  be  paid  weekly,  the  defendant 

W6e  *         could  not  be  guilty  of  any  disobedience  before  the  expiration  of  the  first  week. 

But  the  Court  were  of  opinion,  that  the  sum  which  was  first  ordered  to  be  paid 

weekly  was  due  at  the  beginning  of  the  week. 

(b)  At  their  own  houses.* 
Pangea                                     Rex  v.  Wetherell.  1791.  Cald.  432. 

[  576  1      ■^>er  BuUerf  J.    Parishes  are  not  compellable  to  erect  workhouses,  but  maj 
may  main-  maintain  and  employ  their  poor  at  their  own  houses, 
tain  and  em-  ploy  poor  at  their  homes. 

*  By  the  43  Eliz.  c.  2.  s.  1.  the  churchwardens  and  overseers,  or  the  greater  pert  of 
them,  shall  take  order  from  time  to  time,  by  and  with  the  consent  of  two  or  more  justices 
of  the  county,  for  setting  to  work  the  children  of  all  such  whose  parents  shall  not  by  the 
said  churchwardens,  &c.  be  thought  able  to  keep  and  maintain  their  children,  and  also  for 
setting  to  work  all  such  persons,  married  or  unmarried,  having  no  means  to  maintain  them, 
and  using  no  ordinary  and  dairy  trade  to  get  their  living  by.  And  also  to  raise  Jby  taxation, 
weekly  or  otherwise,  a  convenient  stock  to  set  the  poor  to  work,  and  also  competent  sums 
towards  the  necessary  relief  of  the  lame,  impotent  old,  blind,  and  such  other  among  them 
being  poor,  and  not  able  to  work ;  and  also  to  put  out  children  apprentices.  By  s.  4.  the 
justices  are  to  send  to  the  house  of  correction  or  common  gaol  such  as  shall  not  employ 
themselves  to  work,  being  appointed  thereunto.  The  3.  Car.  1.  c.  4.  s.  20.  authorises  the 
churchwardens  and  overseers,  by  the  consent  of  two  or  more  justices,  to  set  up  any  trade 
for  setting  the  poor  to  work. 

By  stat.  59  Geo.  3.  c.  12.  s.  12.  reciting  that  by  43  Eliz.  c.  2.  the  churchwardens  and 
overseers  are  directed  to  set  to  work  certain  persons  therein  described,  and  that  by  the  laws 
now  in  force  sufficient  powers  are  not  given  to  the  churchwardens  and  overseers  to  enable 
them  to  keep  such  persons  fully  and  constantly  employed,  it  is  enacted  that  the  churchwar- 
dens ahd*overseers  of  the  parish  may  with  the  consent  of  the  inhabitants  in  vestry  assembled, 
take  into  their  hands  any  land  belonging  to  the  parish  or  parish  officers,  or  the  poor  thereof, 
•  •  or  purchase,  hire,  or*  take  on  lease  on  account  of  the  parish,  any  suitable  portion  of  land  with- 

in  or  near  the  parish,  not  exceeding  twenty  acres,  and  employ  in  the  cultivation  of  it,  oa 
account  of  the  parish,  such  persons  as  they  are  by  law  directed  to  set  to  work,  and  pay  such 
.  persons  reasonable  wages  ;  who  shall  be  entitled  to  the  same  remedies  for  the  recovery  of 
their  wages,  and  shall  be  liable  to  the  same  punishment  for  misbehaviour,  as  other  labour, 
era  in  husbandry  are. 

Sec.  13.  For  the  promotion  of  industry  amongst  the  poor,  the  churchwardens  and  over, 
seers  ot  any  parish,  with  the  consent  of  the  inhabitants  in  vestry  assembled,  may  let  any 
portion  of  parish  land,  or  of  the  land  purchased  or  taken  on  account  of  the  pariah, 
to  any  poor  and  industrious  inhabitants,  to  be  occupied  on  their  own  account,  at  such  rea- 
sonable rent  and  for  such  term  as  shall  be  fixed  by  the  inhabitants  in  vestry. 

Sec.  14.  limits  the  sum  to  be  expended  in  one  year,  in  purchasing  and  repairing  building 

to  not  exceeding  one  shilling  in  the  pound  upon  the  annual  value  of  the  property  in  the  pantf 

r  assessable  to  the  poor-rate,  unless  by  consent  of  the  majority  of  inhabitants  and  occupiers 

assessed,  being  present  in  vestry,  and  by  consent  in  writing  in  the  vestry-book  of  two-think 

in  value  of  the  inhabitants  and  occupiers,  whetfier  present  or  not. 

By  57  Geo.  3.  c.  34.  the  commissioners  of  his  Majesty's  treasury  were  authorized  to 
issue  Exchequer  bills  not  exceeding  1,500,0002.,  to  be  applied,  amongst  other  objects,  to  the 
employment  of  the  poor  of  parishes  in  Great  Britain. 

Sect.  20.  provided  that  no  advance  shall  be  made  unless  the  application  be  made  wixii 
the  consent  of  three  fourths  in  value,  and  a  majority  in  number,  of  persons  assessed ;  and,  u 
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(c)  In  workhouses.  [  677  ] 

Pkakt  v.  Westoarth.  H.  T.  1765.  K.  B.  3  Burr.  1610.  Two  united 

Upon  showing  cause  against  a  mandamus  to  appoint  four  overseers  for  toej*"^?" 
whole  parish  of  Stanhope,  in  the  county  palatine  of  Durham,  the  question  was,   r  573  1 

there  be  a  select  vestry,  governors  of  the  poor,  Ac,  then  with  the  consent  of  four-fifths  of 
them  ;  such  consent  to  be  certified  by  a  justice,  and  one  or  more  overseers. 

Sect.  30.  The  application  must  be  sanctioned  by  two  justices,  acting  as  such  within  or 
for  the  parish,  <fec,  and  the  application  of  the  sums  advanced  shall  be  under  their  control. 

Sect.  31.  limits  the  amount  of  the  advance. 

Sect  32.  provides  for  the  repayment  of  the  sums  advanced  within  two  years. 

Sect.  33.  No  advance  shall  be  made  unless  the  sums  expended  for  the  relief  of  the  poor 
shall  exceed  a  certain  sum.  Subsequent  regulations  have  been  introduced  by  57  Geo.  3.  c. 
124 ;  1  Geo.  4.  c.  60. ;  1  and  2  Geo.  4.  c.  Ill ;  and,  lastly,  bystat.  3  Geo.  4.  c.  86.  a 
farther  issue  of  Exchequer  bills  is  authorized,  for  the  purposes  of  these  acts.  The  9  Geo.  1. 
c  7.  s.  1.  reciting  the  stat.  3  W.  &  M.  c.  11.  and  that,  under  colour  of  such  provision, 
many  persons  have  applied  to  the  justices  without  the  knowledge  of  the  parish  officers,  and 
upon  false  suggestions  obtained  relief,  to  the  great  increase  of  the  rates,  directs  that  no 
justice  shall  order  relief  until  oath  be  made  of  some  matter  which  he  shall  judge  to  be  rea- 
sonable cause  for  having  relief;  that  the  party  has  applied  for  relief  to  the  parishioners  at 
a  parish  meeting,  or  to  two  overseers,  and  has  been  refused,  and  until  such  overseers  have 
been  summoned  to  show  cause  why  the  relief  should  not  be  given,  and  the  person  so  sum- 
moned  has  been  heard  or  made  default.  By  9  Geo.  1.  c.  7.  s.  2.  the  name  of  the  party 
whom  the  justice  had  ordered  to  be  relieved  shall  be  entered  into  the  book  to  be  kept  by 
the  parish,  as  one  to  receive  relief  as  long  as  the  cause  of  such  relief  continues,  and  no  long, 
er.  And  no  officer  (except  upon  sudden  and  emergent  occasions)  shall  charge  to  the  parish 
any  monies  given  to  any  poor  person  who  is  not  so  registered  in  such  book  on  pain  of  forfeit- 
ing 5i.,  to  be  levied  by  distress  and  sale,  by  warrant  of  any  two  justices  of  the  county,  which 
sum  shall  be  applied  to  the  use  of  the  poor  of  the  parish.  By  s.  4.  it  is  enacted,  that  any 
poor  person  in  a  parish  where  there  is  a  workhouse,  who  refused  to  be  lodged  or  maintained 
there,  shall  be  put  out  of  the  book  containing  the  names  of  those  who  ought  to  receive  re- 
lief, and  shall  not  be  entitled  to  relief. 

The  statute  9  Geo.  1.  was  productive  of  many  harsh  consequences,  notwithstanding  the 
humane  interpretation  put  upon  it  by  the  judges,  viz.  that  it  extended  only  to  compel  those 
persons  of  a  family  to  go  there  who  were  in  actual  want  of  relief. 

And  now,  by  36  Geo.  3.  c.  23.  s.  1.  reciting  the  sixth  section  of  9  Geo.  1.  e.  7.  where- 
by it  is  provided  that  the  parish  officers,  with  the  consent  of  the  major  part  of  the  parishion- 
ers in  vestry  assembled,  may  hire  houses  in  the  parish,  and  contract  with  any  person  for  the 
maintaining  and  employing  the  poor,  and  for  taking  the  benefit  of  their  labour ;  which  poor, 
if  they  refuse  to  lodge  in  such  house,  shall  be  put  out  of  the  parish  books,  and  disabled  from 
receiving  relief,  and  that  such  provision  is  oppressive,  inasmuch  as  it  prevents  the  industri- 
ous poor  from  receiving  occasional  relief,  and  holds  out  conditions  of  relief  injurious  to  such 
poor,  it  is  enacted,  that  the  overseers,  #with  the  approbation  of  the  major  part  of  the  parish- 
ioners, or  with  the  approbation  in  writing  of  any  justice,  may  distribute  relief  to  the  industri- 
ous poor,  at  their  own  homes,  suffering  under  temporary  illness  or  distress,  as  also  in  cer- 
tain cases  respecting  the  health  and  condition  of  the  poor-house  hired  or  purchased  for  lodg- 
ing the  poor,  pursuant  to  the  9  Geo.  1.  c.  7. 

By  sect.  2.  any  justice  of  the  county  or  district  may  direct  relief  to  be  given,  at  his  discre- 
tion, to  any  industrious  poor,  and  such  poor  shall  be  entitled  to  ask  and  receive  such  relief 
at  their  own  homes,  notwithstanding  any  contract  to  be  made  for  maintaining  the  poor  in 
any  poor-house  as  aforesaid. 

Provided  by  sect.  3.  that  the  cause  of  ordering  such  relief  to  the  poor  at  their  own  homes  be 
expressed  in  the  order,  which  shall  not  remain  in  force  after  one  month  from  the  date  thereof; 
but  two  justices  may  make  a  further  order  to  the  same  e.fTect  for  further  time,  not  exceeding 
a  month,  and  soon  from  time  to  time,  as  occasion  shall  require  ;  such  justices  first  admin" 
istering  an  oath  as  to  the  necessity  of  such  relief,  and  summoning  the  overseers  to  show 
cause  why  such  relief  should  not  be  given,  as  in  cases  where  no  contract  for  the  mainte- 
nance of  the  poor  has  been  made.  But  by  section  4.  this  act  shall  not  extend  to  places  where 
any  house  of  industry,  or  other  place  for  the  reception  and  provision  of  the  poor,  shall  be 
erected,  pursuant  to  22  Geo.  3.  c.  23.  or  under  any  special  act  of  parliament. 

When,  therefore,  4  Geo.  3.  c.  90.  was  passed,  for  incorporating  two  hundreds,  and  di- 
recting that  a  house  should  be  built  for  the  poor's  reception,  and  provided  that  three  months 
after  the  house  should  be  built,  the  said  poor  persons,  and  persons  incapable  of  providing 
for  themselves,  should  be  under  the  government  and  management  of  certain  guardians  of 
the  poor,  it  was  held  that  this  excluded  the  magistrates  of  the  county  from  any  jurisdiction  , 

to  make  an  order  for  the  relief  of  the  poor  living  within  that  district.    See  Rex.  v.  Keer,  5  T. 
R.  159  ;  1  Bott.  41  ;  PL  501. 

By  55  Geo.  3.  c.  137.  s.  reciting  36  Geo.  3.  c.  23.  s.  2.  &  5.  and  that  it  is  expedient  the  ; 
justices  should  be  empowered  to  order  relief  to  be  paid- to  poor  persons  in  the  cases  men- 
tioned in  the  said  act  for  longer  periods  than  one  month  at  a  time,  it  is  enacted,  that  any 
ustice,  in  the  cases  and  manner  mentioned  in  the  said  act,  may  order  relief  to  any  poor  at 
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work-hou.    whether  the  several  districts  within  it  were  one  entire  parish,  township,  and 
M9  in  a       village,  within  the  intent  and  meaning  of  the  several  statutes  made  for  the  re- 

their  homes  during  such  time  as  to  such  justice  shall  seem  proper,  not  exceeding  three 
months  from  the  date  of  the  order,  and  that  any  two  justices  may  make  a  further  order  for 
the  same  purpose  for  any  further  time  not  exceeding  six  months  from  the  date  thereof  and 
bo  on  from  time  to  time,  as  occasion  shall  require  ;  such  justice  or  justices  first  administer- 
ing an  oath  as  to  the  need  and  cause  of  such  relief  and  summoning  the  overseers  to  show 
cause  why  such  relief  should  not  be  given,  as  in  cases  where  no  contract  for  lodging  and 
maintaining  the  poor  has  been  made  ;  and  the  justices  who  make  the  order,  if  they  think 
such  relief  ought  to  be  discontinued  before  the  expiration  of  the  time  for  which  the  order  has 
been  made,  may  order  such  relief  to  be  discontinued. 

By  sect.  4.  the  money  which  the  justice,  &c.  may  order  to  be  paid  for  any  longer  period 
than  one  month  shall  not  exceed  for  each  person  3*.  per  week,  or  three  fourths  of  the  ave- 
rage weekly  expense  of  the  maintenance  of  each  poor  person  in  the  workhouse. 

By  59  Geo.  3.  c.  12.  s.  29.  reciting  that  it  is  expedient  to  discourage  that  reliance  upon 
the  poor-rates  which  frequently  induces  labourers  and  others  to  squander  away  earning! 
which  would  otherwise  have  supported  their  families,  it  is  enacted,  that  wherever  it  shall 
appear  to  the  justices,  or  to  tho  general  or  select  vestry,  or  to  the  guardians,  governors,  di- 
rectors, or  to  the  overseers  of  the  poor,  to  whom  application  shall  be  made  for  relief,  that  the 
party  might,  but  for  his  extravagance,  neglect,  or  wilful  misconduct,  have  maintained  him- 
self, or  family,  as  the  case  maybe  ;  the  overseers  (by  the  direction  of  the  justices,  or  of  the 
general  or  select  vestry,  or  of  the  guardians  Ac.,  where  application  shall  have  been  made  to 
them  respectively,)  may  advance  money  weekly,  or  otherwise,  as  may  be  requisite  to  the  per- 
son so  applying,  by  way  of  loan  only,  and  take  his  receipt  for  engagement  to  repay  every 
sum  to  be  so  advanced  (for  which  no  stamp  duty  shall  be  required) ;  and  any  two  justice! 
(within  one  year  after  any  such  loan)  may,  upon  the  application  of  the  overseers,  summon 
the  person  to  whom  any  money  shall  have  been  so  advanced  ;  and  if,  upon  examination  by 
such  justices  into  his  circumstances,  it  shall  appear  to  them  that  such  person  is  able,  by 
weekly  instalments  or  otherwise,  to  repay  the  whole  or  any  part  of  the  money  so  advanced 
to  him,  and  for  which  he  shall  have  given  his  receipt  and  engagement  as  aforesaid,  they  may 
make  an  order,  under  their  hands  and  seals,  for  the  repayment  of  the  whole,  or  any  part  of 
such  money,  at  such  times,  and  in  such  proportions  and  manner,  as  they  shall  see  fit ;  and, 
upon  every  default  of  payment,  may,  by  their  warrant,  commit  such  person  to  the  common 
gaol,  or  house  of  correction,  for  any  time  not  exceeding  three  calendar  months,  unless  the 
sums  due  and  payable  by  virtue  of  such  order  shall  be  soon  paid. 

Sect.  30.  enacts,  that  when  any  person  entitled  to  a  pension  in  respect  of  service  in  the 
navy,  army,  marines,  or  ordnance,  applies  for  relief  for  himself  or  family,  he  may  be  requi- 
red to  assign  the  next  quarterly,  or  other  payment,  which  shall  become  due,  to  repay  what 
shall  be  so  advanced  for  the  use  of  him  or  his  family  ;  and  the  churchwardens  and  overseen 
may  advance  a  weekly  sum,  not  exceeding  the  rate  of  the  pension,  to  be  repaid  out  of  the 
next  quarterly  or  other  payment  of  such  pension,  and  may  take  an  assignment  thereof  by 
way  of  security,  which  shall  be  exempt  from  stamp-duties,  the  form  of  which  assignment 
is  given  by  the  statute  ;  and  every  assignment  being  attested  by  one  justice,  and  transmitted 
by  the  churchwarden  or  overseer,  at  least  one  month  before  such  payment  shall  become 
due,  to  the  paymaster-general  of  his  Majosty's  forces,  or  to  the  paymaster  of  the  pensions  at 
Greenwich,  or  of  the  royal  marines,  or  to  the  secretary  of  the  Board  of  Ordnance,  under 
cover,  directed  as  prescribed  by  the  act,  such  pension  shall  be  paid  to  the  said  churchwar- 
dens and  overseers,  who  shall  retain  so  much  thereof  for  the  use  of  the  parish  as  shall  have 
been  advanced  on  the  security  of  such  assignment,  and  the  residue  shall  be  paid  over  to  the 
pensioner ;  and  any  dispute  arising  between  him  and  the  churchwardens  and  overseers, 
'  touching  the  amount  due  on  such  an  assignment,  shall  be  determined  in  a  summary  way  by 
one  justice,  whose  order  shall  be  final  and  conclusive  ;  but  if  the  pnrty  assigning  the  pension 
die  before  the  day  of  payment,  the  churchwardens  and  overseers  shall  not  be  entitled  to  re- 
ceive it. 

Sect.  31.  enacts,  when  any  such  pensioner  shall  leave  or  suffer  his  wife  or  family  to  be 
chargeable  to  any  parish,  two  justices,  on  complaint  thereof  by  the  churchwardens  and  over- 
seers, verified  on  oath,  may  order,  under  their  hands  and  so. -its,  the  next  payment  of  the 
pension  to  be  made  to  the  churchwardens  and  overseers  which  order  shall  be  transmitted 
to  the  commissioners  for  the  affairs  of  the  hospitals  at  Chelsea  or  Greenwich,  or  to  the 
secretary  of  the  Board  of  Ordnance,  in  like  manner  as  the  assignments  arc  directed  to  be  by 
the  last  section  ;  and  the  paymasters  aforesaid,  upon  proof  that  the  pensioner  is  living  and 
entitled  to  the  same,  shall  make  such  payment  to  the  churchwardens  and  overseers,  wbo 
shall  retain  thereout  so  much  as  has  been  advanced  by  the  parish,  and  pay  over  the  over- 
plus to  such  pensioner  ;  but  no  such  payment  shall  be  made  until  sufficient  proof  has  been 
given  to  entitle  the  churchwardens  and  overseers  to  receive  it. 

Sec.  32.  And  whereas,  in  many  instances,  the  wives  and  families  of  seamen  employed  ■ 
the  merchants*  service  become  chargeable  to  parishes  while  their  husbands  and  fathers  an 
absent  on  such  service,  it  is  enacted  that,  where  the  wife  or  family,  during  the  absence  of  any 
seaman  (not  being  in  his  majesty's  service,)  employed  in  any  voyage,  shall  become  charge- 
able, two  justices,  on  complaint  thereof  by  the  churchwardens  and  overseers,  verified  on 
oath,  may  order,  under  their  hands  and  seals,  the  acting  owner,  ship's  husband,  or  agent  ol 
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lief  of  the  poor.     It  was  admitted,  that  two  united  parishes  mtfy  have  a  work-  ^^    g^ 
house  in  a  third  ^  but  single  parishes  must  have  workhouses  within  their  limits,  single  pa. 
risaes  must  have  workhouses  within  their  own  limit*.* 

the  ship  in  which  such  seaman  shall  be  employed,  to  pay  oat  of  the  wages  due  to  such  sea- 
man so  much  as  has  been  necessarily  expended  for  the  maintenance  of  such  family,  (the 
amount  to  be  ascertained  by  two  justices,)  and  auch  owner  &c.  upon  the  production  of  such 
order,  shall  pay  the  sums  therein  specified,  not  exceeding  the  amount  of  wages  due  ;  and  the 
payment  to,  and  receipt  of,  the  churchwardens  and  overseers  shall  be  a  discharge  for  so 
much  of  the  wage*  so  paid ;  and  if  any  such  owner,  <fec.  shall  refuse  or  neglect  to  pay  the 
money  so  directed  to  be  paid,  the  same  may  be  levied  by  distress,  as  arrears  of  poor-rates, 
provided  that  nothing  in  the  act  shall  compel  the  payment  of  any  sums  till  the  voyage  is  com- 
plete, nor  beyond  the  sum  actually  due  to  such  seaman. 

By  50  Geo.  3.  c.  52.    so  much  of  the  statute  of  8   &  9*W.  3.  c.  30.  as  provides  that 
certain  badges  therein  mentioned  shall  be  worn  by  the  poor,  at  the  peril  of  their  being  put     ' 
oat  of  the  parish  books  and  refused  relief,  is  repealed. 

*  By  43  Eliz.  c.  2.  s.  4.  in  order  that  necessary  places  of  habitation  may  be  more 
conveniently  provided  for  poor  impotent  persons,  the  churchwardens  and  overseers,  or  ma. 
jor  part  of  them  by  agreement  under  hand  and  seal  of  the  lord  of  the  manor,  or  according, 
to  any  order  of  justices  in  sessions  by  like  agreement,  may  build  in  fit  and  convenient  places 
in  the  waste  or  common  at  the  charge  of  the  parish,  or  otherwise  at  the  hundred  or  county, 
convenient  houses  of  dwelling  for  the  impotent  poor.  * 

By  9  Geo.  I.e.  7.  s.  4.  the  churchwardens  and  overseers,  with  consent  of  the  majority  ef 
parishioners  in  vestry,  may  purchase  or  hire  any  house  or  houses  in  the  parish,  &c,  and 
contract  for  the  lodging,  keeping,  maintaining,  and  employing  their  poor ;  and  there  keep 
maintain  and  employ  them,  and  take  the  benefit  of  their  labour ;  and  any  poor  refusing  to  be 
lodged,  maintained,  &c.  in  such  house,  shall  not  be  entitled  to  relief.  9 

Hie  concurrence  of  all  the  parish  officers  is  not  necessary  to  make  the  contract  valid; 
the  assent  of  the  major  part  is  sufficient,  although  the  reet  refuse  to  join ;  Rex  v.  Beeston,  3 
T.  R.  599;  Bou.  408.  P.  L.  510. 

The  section  further  provides  that,  if  any  parishes,  townships,  &c.  are  loo  small  to  purchase 
or  hire  such  houses,  two  or  more  of  such  parishes,  Ac.,  with  the  like  consent  of  the  parish- 
ioners, and  with  the  approbation  of  any  justice,  under  hand  and  seal,  dwelling  in  or  near 
such  parishes,  &c.,  may  unite  in  purchasing  or  hiring  such  houses  for  the  lodging  keeping 
and  maintaining  their  poor,  and  there  keep  and  maintain  them,  and  take  the  benefit  of  their 
work  and  labour ;  and  any  persons  refusing  to  be  so  lodged,  kept,  and  maintained,  shall  not 
be  entitled  to  relief. 

This  provision  being  productive  of  many  harsh  conseqaences,  notwithstanding  the  decision 
of  the  judges,  that  it  intended  only  to  compel  those  persons  of  a  family  to  go  there  who 
were  in  actual  want  of  relief;  a  discretionary  power  is  given  to  magistrates  by  36  Geo.  3. 
c  23.  to  order  relief  of  the  poor  at  their  dwelling-houses  in  cases  of  illness,  &c,  for  a  cer- 
tain period,  and  by  55  Geo.  3.  c.  13.  s.  3.  for  a  still  further  time. 

It  is,  however,  expressly  enacted  by  sect.  4  &  5  of  56  Geo.  3.  c.  23  that  such  power  shall 
not  extend  to  places  where  there  are  houses  of  industry,  and  provided  under  22  Geo.  3.  c.  83. 
or  any  other  special  act.  Nor  to  hundreds  incorporated  by  any  particular  act ;  Rex  v.  Kecr, 
5  T.  R.  159 ;  1  Bott.  410.  P.  L.  501. 

The  59  Geo.  3.  c.  12.  s.  8.  enacts,  that  in  any  parish,  not  having  a  workhouse  for  the  poqr 
thereof  or  where  the  workhouse  shall  be  found  insufficient  or  inconvenient,  it  shall  be  law. 
ful  for  the  churchwardens  and  overseers  of  the  poor,  by  the  direction  of  the  inhabitants  in 
vestry  assembled,  to  errect  and  build  in  such  parish  a  suitable  workhouse,  or  to  alter  and 
enlarge  any  messuage  or  tenement  belonging  to  such  parish  for  that  purpose,  and  to  purchase 
or  take  on  lease  any  ground  within  the  parish,  for  the  purpose  of  such  building,  or  /or  en-  i 

larging  any  other  such  messuage  or  tenement  belonging  to  such  parish  for  that  purpose  ;  or 
inch  churchwardens  and  overseers  may,  and  they  arc  hereby  authorized  to  add  to  and  en- 
large any  such  insufficient  workhouse,  as  the  inhabitants  of  die  parish,  in  vestry,  sliull  think 
fit  and  direct. 

By  sect.  9.  And  whereas  it  would  be  advisable  to  enable  parishes  to  sell  and  dispose  of 
their  present  workhouses,  or  any  other  houses  or  tenements  belonging  to  such  parishes,  in 
cases  where  the  same  are  insufficient,  and  incapable  of  being  enlarged  or  used  as  work- 
houses, and  to  apply  the  produce  thereof  in  aid  of  building  new  workhouses  ;  be  it  there- 
fore enacted,  that  it  shall  and  may  be  lawful  for  the  churchwardens  and  overseers  of  the 
poor  of  any  parish,  and  they  are  hereby  authorized,  by  the  direction  of  the  inhabitants  in 
▼estry  assembled,  and  with  the  consent  of  two  justices,  to  be  certified  under  their  hands,  to 
sell  and  dispose  of  any  workhouse,  or  any  other  hoiu*es  or  tenements  belonging  to  such 
parish,  which  shall  be  found  to  be  insufficient  or  unfit  for  the  purpose,  with  the  scite  there. 
of,  and  the  outhouses  offices,  yards,  and  gardens  thereto  belonging,  for  the  best  prices,  and 
prices  that  can  be  reasonably  obtained,  and  to  convey  and  assure  the  same  to  the  purchaser 
or  purchasers  thereof,  his,  her,  or  their  heirs  and  assigns,  or  as  he,  she,  or  they,  shall  direct, 
and  to  apply  the  produce  of  such  sale,  after  deducting  the  reasonable  expenses  thereof, 
towards  the  purchase  or  building  of  a  new  workhouse,  or  in  or  toward*  the  payim-nt»of  any 
inoney  to  be  borrowed  under  the  authority  of  this  act,  as  the  inhabiting  ia  vrstiy  usM'iiilftd 
•hall  direit. 
By  sect.  10.  And  whereas  there  may  be  parishes  in  which  no  sufficient  po/>r-h,ouse  o? 
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[  579  ]  2.  Rex  v.  Wawthip.  1780.  Cald.  76. 

Sending  Per  Lord  Mansfield,  C.  J.    The  putting  people  in  the"  workhouses  does 

penona  to  anot  impose  upon  them  an  obligation  to  work  if  they  are  not  qualified  for  labor, 
work-house  r         r 

workhouse  can  be  procured  for  the  accomodating  of  the  poor  thereof,  be  it  further  enacted, 
that  it  flhall  and  may  be  lawful  for  the  churchwardens  and  overseers  of  the  poor  of  ever/ 
such  parish,  by  the  direction  of  the  inhabitants  thereof  in  vestry  assembled,  to  purchase  or 
hire  any  suitable  or  convenient  house  or  houses,  building  or  buildings,  for  that  purpose,  in 
any  adjoining  parish,  with  the  consent  of  two  or  more  justices,  such  consent  to  be  written  up. 
on  or  annexed  to  the  agreement  for  purchasing  or  hiring  such  house  or  houses,  building  or 
buildings ;  provided  always  that  no  such  house  or  building  shall  be  situate  more  than  three 
miles  from  the  parish  for  which  the  same  shall  be  purchased  or  hired. 

Sect  14.  provides,  that  no  sum  exceeding  the  amonnt  of  a  rate  or  assessment  at  one  shuV 
ling  in  the  pound  upon  the  annual  value  of  the  property  in  any  parish  assessable  for  the  re- 
lief of  the- poor  shall  be  raised,  expended  or  applied  in  any  one  year,  in  purchasing,  building 
or  repairiug  any  buildings  or  land  by  this  act  authorized  to  be  purchased,  taken,  built,  or  re. 
paired,  and  in  fitting  up,  preparing,  and  furnishing  such  buildings,  and  in  stocking  such  land 
or  for  any  one  or  more  of  such  purposes  or  objects,  unless  the  major  part  of  the  inhabitants 
and  occupiers  assessed  to  the  relief  of  the  poor,  in  vestry  assembled,  shall  consent  thereto; 
nor  until  two-third  parts  in  value  of  all  the  inhabitants  and  occupiers  so  assessed  as  afore- 
said (whether  present  in  vestry  or  not)  shall  have  also  signed  their  consent  thereto  in  the 
vestry  or  parish-book. 

Sect.  15.  enacts,  that  in  every  case  where  the  inhabitants  of  any  parish  shall  in  maimer 
aforesaid  consent  that  no  greater  sum  than  the  amount  of  a  rate  or  assessment  of  one  shil- 
ling in  the  pound  will  raise  shall  be  expended  in  one  year  for  all  or  any  of  such  purposes  and 
objects,  it  shall  be  lawful  for  the  churchwardens  and  overseers  of  the  poor  of  such  parish,  with 
%  the  consent  of  such  majority,  as  aforesaid,  of  the  inhabitants  and  occupiers  thereof,  to  be 

given  and  signed  in  the  manner  hereinbefore  directed  (after  the  rate  or  rates  at  or  amount- 
ing to  one  shilling  in  the  pound  shall  have  been  actually  levied  and  applied  for  such  par- 
poses,  or  some  of  them),  to  raise  any  additional  sum  or  sums,  by  loan,  or  by  sale  of  any  an- 
nuity, or  of  annuites  of  any  life  or  lives,  not  being  under  the  ago  of  fifty-three  years  res- 
pectiveiy,  or  for  any  certain  term  not  exceeding  fifteen  years,  so  as  the  whole  som  to  be 
raised  for  all  or  any  of  such  purposes  by  loan,  and  by  the  sale  of  annuities,  or  by  either  of 
such  means,  shall  not  be  more  than  five  shillings  in  the  pound  of  or  upon  the  true  annual 
value  of  the  property  which  shall  in  such  parish  be  assessed  to  the  poor-rates  (every  pro- 
posal for  any  such  annuity  being  first  stated  to,  and  approved  by,  the  inhabitants  and  occu* 
piers  of  such  parish,  in  vestry  assembled);  and  the  churchwardens  and  overseers  of  the 
poor  shall,  and  they  are  hereby  authorized,  in  the  names  and  on  behalf  of  the  inhabitants  of 
the  parish  to  sign  and  execute  sureties  for  the  money  which  shall  be  so  borrowed,  and  for 
the  annuities  to  be  so  granted ;  and  by  every  such  security  to  charge  the  produce  of  the  fu- 
ture rates  to  be  made  for  the  relief  of  the  poor  of  every  such  parish  with  the  repayment  of 
the  principal  sum  which  shall  have  been  so  borrowed,  and  the  interest  thereof,  or  with  the 
the  payment  of  the  annuity  thereby  granted  (as  the  case  may  be(,  at  and  upon  the  days 
and  times,  and  in  such  manner  and  proportions,  as  in  and  by  the  security  for  every  sucb 
loan  and  annuity  respectively  shall  be  appointed,  and  express  for  the  payment  thereof; 
and  the  money  to  be  raised  by  such  future  rates  shall  be  subject  and  liable  to  the  payment 
of  every  such  loan  and  the  interest  thereof,  and,  of  every  such  annuity  accordingly. 

Sect.  16.  provides,  that  no  greater  sum  in  the  whole  than  the  amount  of  a  rate  or  assess- 
ment at  one  shilling  in  the  pound  shall  in  any  parish  be  charged  upon  the  future  rates  thereof, 
unless  two-third  parts  in  value  of  the  proprietors  of  messuages,  lands,  and  tenements  within 
such  parish  (whether  for  estates  of  freehold  or  copyhold,  or  by  virtue  of  leases  for  tenni  of 
not  less  than  fifteen  years,  absolute  or  determinable  upon  a  life  or  lives,)  shall  have  con- 
.  sented  to  raise  the  money  for  which  the  charge  or  security  have  purport  to  be  made,  such 
consents  to  be  given  by  writing  under  the  hands  of  all  persons  and  corporations  sole,  and 
the  consent  of  every  corporation  aggregate  under  the  hand  of  the  president,  head,  or  chief 
member  thereof  for  the  time  being ;  and  the  consent  of  femes  covert,  minors,  insane  per- 
sons,  and  persons  out  of  the  kingdom,  by  and  under  the  hands  of  their  respective  husbands, 
guardians,  committees,  trustees,  attoraies  or  agents,  who  are  respectively  authorized  to  give 
such  consents ;  and  the  consent  of  the  major  part  of  the  trustees  for  any  charitable  or  other 
purpose  shall  be  sufficient  in  respect  of  the  trust  estates. 

Sect.  17.  enacts,  that  all  buildings,  lands,  and  hereditaments,  which  shall  be  purchased, 
hired,  or  taken  on  lease  by  the  churchwardens  and  overseers  of  the  poor  of  any  parish,  by 
the  authority  and  for  any  of  the  purposes  of  this  act,  shall  be  conveyed,  demised,  and  assu- 
red to  the  churchwardens  and  overseers  of  the  poor  of  every  such  parish  respectively,  and  their 
successors,  in  trust  for  the  parish;  and  such  church-wardens  and  overseers  of  the  poor,  and  their 
successors,  shall  and  may,  and  they  are  hereby  empowered  to  accept,  take,  and  hold,  in  the 
nature  of  a  body  corporate,  for  and  on  behalf  of  the  parish,  all  such  buildings,  land,  and  he- 
reditaments, belonging  to  such  parish  ;  and  in  all  actions,  suits,  indictments,  and  other  pro- 
ceedings, for  or  in  relation  to  any  other  buildings,  lands,  or  hereditaments,  or  the  rents  there- 
of or  for  or  in  relation  to  any  other  buildings,  lands,  or  hereditaments  belonging  to  such  pa- 
rish, or  the  rent  thero£  and  in  all  actions  and  prodeedings  upon  or  in  relation  to  any  land  to 
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Every  person  in  the  workhouse  is  not  obliged  to  work. .  Suppose  a  man  is  in  a  does  not 
fever ;  were  the  master  or  keeper  of  a  workhouse  to  exact  labour  from  such  a .  [  &&0  ] 
person,  he  would  be  indictable  for  it ;  and  I  have  had  several  indictments  of  *"?*?!? fl 
that  kind  before  me.  J^l 

be  given  for  th  e  faithful  execution  of  the  office  of  an  assistant  overseer,  it  shall  be  sufficient  obll8a^0J 
to  name  the  churchwardens  and  overseers  of  the  poor  for  the  time  being,  describing  them  W  wont* 
them  as  the  churchwardens  and  overseers  of  the  poor  of  the  parish  for  which  they  shall  act, 
and  naming  such  parish ;  and  no  action  or  suit,  indictment  or  other  proceeding,  shall  cease, 
abate,  or  be  discontinued,  quashed,  defeated,  or  impeded,  by  the  death  of  the  churchwardens 
and  overseers  named  in  such  proceedings,  or  the  deaths  or  death  of  any  of  them,  or  by  their 
removal,  or  the  removal  of  any  of  them  from,  or  the  expiration  of,  their  respective  offices. 

Sect.  18.  enacts,  that  the  clauses,  powers,  provisions,  and  directions,  contained  in  stat.  2 
Geo.  3.  c.  83.  for  the  purpose  of  enabling  bodies  politic  and  corporate,  trustees,-  guardians,  and 
incapacitated  persona,  to  contract  for  the  sale  of,  and  to  convey  and  lease  lands,  tenements, 
and  hereditaments,  for  the  purposes  in  that  act  expressed,  and  for  and  with  regard  to  the  pay- 
ment and  application  of  the  purchase-money,  to  be  paid  for  the  lands,  tenements,  and  heredi- 
taments, to  be  purchased  by  virtue  of  the  said  act,  shall  extend  and  be  applied  to  all  lands, 
tenements,  and  hereditaments,  to  be  purchased  by  virtue  of  the  said  act,  shall  extend  and 
be  applied  to  all  lands,  tenements,  and  hereditaments,  to  be  purchased,  hired,  or  taken,  for 
the  purposes  and  under  the  authority  of  this  act,  and  to  the  payment  and  application  of  the 
purchase-money  for  the  same,  as  fully  and  effectually  to  all  intents  and  purposes  as  if  such 
clauses,  powers,  provisions,  and  directions  were  herein  repeated  and  contained,  and  were 
hereby  expressly  enacted  and  applied  to  lands  and  buildings  to  be  purchased  and  taken  on 
lease  for  any  of  the  purposes  of  this  act. 

*  The  regulations  touching  the  management  of  the  workhouses  are  provided  by  the  fol- 
lowing statutes  : — By  30  Geo.  3.  c.  41.  s.  1.  any  justice,  or  the  officiating  clergyman  of  the  * 
pariah,  or  any  physician,  surgeon,  or  apothecary  authorised  by  a  warrant,  under  hand  and 
seal  of  any  justice,  may  in  the  day  time  visit  any  parish  workhouse  or  house  provided  for 
the  maintenance  of  the  poor  of  any  parish,  and  examine  into  the  condition  of  the  poor  there, 
in,  and  the  food,  bedding,  and  clothing,  and  condition  of  such  house  ;  and  if  any  cause  of 
complaint  be  found,  such  justice,  or  person  authorized  as  aforesaid,  may  certify  the  state  and 
condition  of  such  house,  add  of  the  poor  therein,  and  of  the  food,  clothing,  and  bedding,  at 
the  next  quarter  sessions  of  the  county,  under  his  hand  and  seal ;  and  cause  the  overseers 
of  the  poor  or  master  of  the  workhouse  to  be  summoned  to  appear  at  the  same  sessions,  to 
answer  such  complaint ;  and  the  justices  there  assembled  shall  make  such  orders  and  regu- 
.  lations  therein  as  to  them  shall  seem  meet. 

Sect.2.  provides,  if  any  person  is  afflicted  with  any  infectious  disease,  or  is  in  want  of  any 
medical  or  other  assistance,  or  of  sufficient  and  proper  food,  or  requires  separation  from  the 
other  poor  in  the  said  house  ;  the  justice  shall  certify  the  state,  of  such  poor  person  to  ano- 
ther justice,  and  the  other  persons  authorized  as  aforesaid  shall  apply  to  two  justices  of 
each  county,  fee,  who  shall  make  order  therein  as  they  shall  think  proper  until  the  next 
quarter  sessions  ;  at  which  sessions  they  shall  certify  the  same  under  their  hands  and  seals, 
and  the  sessions  shall  make  further  order  for  the  relief  of  such  poor  person,  and  the  charges 
of  such  relief  shall  be  paid  out  of  the  poor-rates  as  the  sessions  shall  direct. 

Sect.  3.  This  act  shall  not  extend  to  workhouses  regulated  by  any  special  act  of 
parliament. 

By  49  Geo.  3.  c.  124.  a.  5.  two  or  more  justices  may  at  petty  sessions  direct  such  rules, 
orders,  bye-laws,  and  regulations,  as  are  appointed  for  every  poorhouse  established  under 
22  Geo.  3.  c.  83.  to  be  observed  in  every  parish  workhouse  within  their  respective  divisions 
or  districts. 

By  50  Geo.  3.  c.  50.  reciting  22  Geo.  3.  c.  83.,  and  49  Geo.  3.  c.  124.  s.  5.  two  justices 
within  their  limits  may  at  any  special  sessions  direct  the  rules,  orders,  and  regulations  in 
the  schedule  to  22  Geo.  3.  c.  83.  or  any  of  them,  with  any  additions,  to  be  observed  and  en- 
forced in  the  workhouses,  poorhouses,  or  any  house  set  apart  for  that  purpose,  although 
there  shall  be  no  master  or  mistress  to  superintend  the  same  ;  and  two  justices  in  any  special 
sessions  may  add  to  and  alter  the  rules,  &c.  which  shall  have  been  made  at  any  previous 
ssecial  sessions,  provided  that  they  be  not  contradictory  to  the  rules  so  established  by  22 
Geo.  3.  and  the  same  shall  not  be  repealed  at  the  quarter  sessions  of  the  peace  ;  and, 
for  enforcing  such  rules,  the  justices  shall  have  the  same  powers  as  visitors  have,  and 
churchwardens  and  overseers  the  same  as  governors  of  the  poor  have  by  22  Geo.  3.  c.  83. 

Sect.  4.  Justices  in  special  sessions,  upon  application  by  the  major  part  of  the  overseers, 
may  appoint  the  keeper  of  the  workhouse  to  be  the  governor,  who  shall  have,  until  such 
sessions  revoke  the  appointment,  which  thoy  are  empowered  to  do,  the  same  powers  and 
perform  the  same  duties  as  governors  appointed  by  22  Geo.  3.  c.  83. 

Sect.  3.  Persons  sent  to  the  poorhouse  who  embezzle,  spoil,  waste,  damage,  or  carry 
away,  without  the  overseer's  or  keeper's  permission,  any  of  the  clothing,  goods,  or  mater- 
ials, which  are  provided  for  the  use  of  the  poorhouse,  or  poor  therein,  shall,  upon  complaint 
on  oath  and  conviction  by  one  or  more  justices  acting  for  the  district,  be  committed  to  the 
house  of  correction,  and  kept  to  hard  labour  for  any  time  not  exceeding  two  calendar  months, 
nor  less  than  seven  days. 

Sect  5.  Any  breach  of  the  rules  and  orders  put  in  force  by  this  act  shall  be  punish- 
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ed  in  the  same  manner  as  the  breach  of  the  rules  and  orders  of  23  Geo.  3.  c.  83.  are 
directed. 

By  54  Geo.  3.  c.  170.  v.  7.  the  master  of  any  workhouse  shall  not  inflict  corporal  pan. 
'ishment  upon  adult  persons  under  his  care  for  any  offence  whatever ;  nor  confine  them  for 
a  longer  space  than  twenty.four  hours,  or  such  further  space  of  time  as  may  be  necessary  in 
order  to  have  such  persons  before  a  justice  of  the  peace. 

By '58  Geo.  3.  c.  129.  s.  2.  the  governor,  director,  Ac.  of  any  house  of  industry  or  work, 
house,  shall  not  on  any  pretence  confine  by  chains  any  poor  persons  of  sane  mind. 

By  34  Geo.  2.  c.  40.  no  spirituous  liquors  shall  be  sold  or  used  in  any  workhouse  or 
house  of  entertainment  for  the  parish  poor. 

By  55  Geo.  3.  c.  137.  8. 1.  reciting,  that  many  persons  received  into  public  workhouses 
pawn  and  dispose  of  their  clothes  and  apparel,  and  the  good*  and  chattels  deposited  in,  or 
belonging  to,  such  workhouses  ;  and  poor  persons  relieved  by  having  clothes  and  apparel 
given  them  by  the  parish  officers,  frequently  pawn  and  sell  the  same,  and  by  the  laws  now 
in  force  no  punishment  can  be  inflicted  on  them,  or  on  the  persons  buying  or  receiving  the 
same  in  pawn,  it  is  enacted,  that  the  property  of  and  in  the  goods,  chattels,  furniture,  pro- 
visions,  clothes,  linen,  and  wearing  apparel,  tools,  utensils,  materials,  Ac.  provided  for  the 
use  of  the  poor  of  any  parish  or  township,  shall  be  vested  in  the  overseers  of  such  parish, 
Ac,  for  the  time  being  and  their  successors,  who  are  hereby  empowered  to  bring  any  ac- 
tions, or  to  prefer  any  bills  of  indictment  against  any  persons  who  shall  steal,  take,  orcarry 
away,  or  buy,  or  receive  any  such  goods,  chattels,  dec.  as  aforesaid  ;  and  in  every  such  action 
and  indictment,  the  said  goods,  chattels,  Ac.  shall  be  laid  to  be  the  property  of  the  overseen 
for  the  time  being,  without  stating  or  specifying  the  names  of  any  of  such  overseers ;  pro. 
vided  always  that  nothing  herein  contained  shall  extend  to  repeal  any  of  the  provisions  con- 
t  tained  in  any  act  whereby  the  property  of  and  in  any  such  goods,  chattels,  Ac.  is  vested 

in  any  other  person  jointly  with,  or  independently  of,  the  overseers  of  the  poor. . 

Sect.  2.  The  overseers,  Ac.  shall  cause  all  such  goods,  chattels,  furniture,  Ac.  capable  of 
being  marked,  to  be  marked,  stamped,  or  branded  with  the  word"  workhouse,"  or  other 
mark;  and  if  any  pawnbroker  or  other  persons  knowingly  take  in  pawn,  buy,  exchange,  or 
receive  any  such  goods,  Ac.  so  provided  and  given  to  the  poor,  or  any  of  the  goods  or  ma- 
terials carried  into  any  workhouse  to  be  manufactured  or  used  by  the  poor  there,  or  any  of 
the  good 8  or  furniture  of  any  workhouse  or  shall  receive  or  buy  any  of  the  provisions  provi- 
ded for  the  poor  of  any  workhouse  ;  or  shall  be  aiding  or  assisting  therein ;  or  if  any  per- 
son shall  cause  such  marks,  Ac.  to  be  obliterated  or  defaced ;  every  such  person  being 
thereof  lawfully  convicted,  by  confession  or  oath  of  one  or  more  creditable  witnesses  before 
any  justices,  shall  forfeit  not  exceeding  5/.  nor  less  than  1/ ;  one  moiety  to  informer,  the 
other  to  the  poor ;  and  in  default  of  payment,  shall  be  forthwith  committed  to  the  common 
goal  or  house  of  correction,  there  to  remain  without  bail  or  mainprize  for  the  space  of  two 
calendar  months ;  and  any  person  running  away  from  any  workhouse,  and  carrying  away 
any  clothes  or  goods,  being  convicted  thereof  as  above,  shall  be  committed  to  the  common 
gaol  or  house  of  correction  for  three  calendar  months  ;  and  in  all  cases  such  mark,  stamp, 
or  brand,  on  any  such  articles  or  thing  as  aforesaid  (being  duly  authenticated)  shall  be  suffi- 
cient evidence  of  the  right  of  property  in  such  overseers,  Ac.  Provided  always  that  sock 
mark  or  stamp  as  aforesaid  shall  not  be  placed  on  wearing  apparel  so  as  to  be  visible  on  the 
exterior  of  the  same. 

By  sect.  5.  any  poor  persons  maintained  in  any  workhouse,  refusing  to  work  at  any  em. 
ployment  suited  to  their  age,  strength,  and  capacity,  or  guilty  of  drunkenness,  or  other  mis- 
behaviour, and  being  thereof  lawfully  convicted  before  any  justice,  shall  be  committed 
to  the  common  goal  or  house  of  correction,  there  to  remain  without  bail  or  mainprise,  for 
any  period  of  time  not  exceeding  tweuty-one  days,  and  during  such  time  shall  be  kept  to 
hard  labour. 

Sect.  8.  gives  a  general  form  of  conviction  for  any  offence  against  this  act,  which  shall 
not  to  be  set  aside,  for  want  of  any  other  form  of  words  not  removed  by  etrtiorari  or 
otherwise. 

Sect.  9.  Persons  aggrieved  by  any  judgment  of  justices,  may  appeal  at  the  next  general 
or  quarter  sessions  of  the  peace  to  be  held  for  the  county,  city,  or  place  wherein  the  cause 
of  complaint  shall  have  arisen,  such  person,  at  the  time  of  his  conviction,  entering  into  a 
recognizance,  with  two  sufficient  sureties,  conditioned  personally  to  appear  at  the  said  ses- 
sions to  try  such  appeal,  and  to  abide  the  further  judgment  of  the  Court ;  and  the  justices  in 
sessions  shall  hear  and  determine  such  appeal  in  a  summary  way,  and  their  determinatiOB 
shall  be  final. 

The  56  Geo.  3.  c.  139.  recites,  that  divers  local  acts  lately  passed  relative  to  the  man- 
tennnce  and  regulation  of  the  poor,  varying  the  general  law  with  respeet  to  particular  di*- 
tricts,  parishes,  townships,  or  hamlets;  some  of  which  if  is  expedient  to   repeal;  all  enftt. 

.  *  This  mode  of  administering  relief  is  chiefly  regulated  by  the  22  Geo.  3.  c.  33.  Some 
amendments  and  alterations  have  been  introduced  by  subsequent  statutes  ;  vix.  33  Geo.  3. 
c,  35  ;  36  Geo.  3.  c.  10  ;  41  Geo,  3.  c.  9  ;  41  Geo.  3.  c.  74  ;  43  Geo.  3.  c.  110;  52  Geo.3. 
c.  Iff ;  59  Goo.  3.  c.  12.  s.  2  ;  1  A  2  G«  o.  4.  c.  56.    The  statutes  have  only  been  referred 

to,  being  too  numerous  andtonlougr  to  state  under  this  division. 
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Rjex.  v.  Justices  of  Nohth  Riding  of  Yorkshire.  M.  T.  1 823.  K.  B.  SB. 

&  C.   286. 

Applicatioo  for  a  mandamus  to  justices,  commanding  them  to  take  into  con- Bread  and 
sideration,  that  several  prisoners  committed  for  trial  had  been  compelled  to  work  water  w« 
upon  the  tread-mill  against  their  inclination,  and  to  rectify  this  abuse.     The  ses-    L  °®*  J 
iions  had  made  an  order,  that  the  tread-mill  should  be  applicable  both  as  hard  J1"*     T^" 
labour  for  such  prisioners  as  might  be  sentenced  thereto,  as  for  the  employment  to  pnson«ra 
of  other  prisoners  ;  and  also  that  prisoners  committed  for  trial,  who  were  able  to  committed 
work,  and  had  the  means  of  employment  offered  them  by  which  they  might  earn  for  trial 
tbeir  support,  but  who  should  obstinately  refuse  to  work,  should  be  allowed  wJj0Wer* 
bread  and  water  only.     It  was  argued,  that  the  effect  of  this  order  of  sessions  wiHiM  to"1" 
was  in  direct  contravention  to  the  4  Geo.  4.  c.  64.   for  it  was  in  effect  to  work.t 
compel  the  untried  prisoners  to  work  against  tbeir  will ;  for,  if  they  do  not 
work  at  the  employment  prescribed,  they  will  have  no  other  allowance  than  biead 
and  water,    which  it  was  said  was  not  plain  and  wholesome  food  within  the   [  585  ] 
meaning  of  the  10th  section. 

Per  Cur.  It  is  not  for  us  to  decide  whether  bread  and  water  be,  or  be  not, 
sufficient,  the  quantity  and  quality  of  the  food  being  left  to  the  discretion  of  the 

ments  since  the  commencement  of  the  reign  of  George  the  1st,  whereby  any  poor  persons 
other  than  such  as  shall  actually  apply  for  and  receive  parochial  relief,  are  compellable 
to  go  to  any  house  of  industry  or  workhouse;  or  whereby  any  person  may  be  detained  in 
any  house  ot  industry  or  workhouse,  at  the  discretion  of  the  governors  or  directors  thereof, 
or  of  the  churchwardens  or  overseers,  after  such  persons  are  capable  of  maintaining  them- 
selves ;  or  whereby  any  poor  persons  may  be  compelled  to  remain  in  any  house  of  industry 
or  workhouse  until  the  charges  and  expences  to  which  any  district,  parish,  ccc.  may  have 
been  put  for  the  maintenance  of  them  or  their  family  shall  be  repaid  by  the  earnings  of  such 
poor  persons ;  or  whereby  any  poor  child  is  rendered  liable  to  be  apprenticed  to  any  gover- 
nor, director,  or  master  of  any  such  house  of  industry,  or  workhouse,  or  whereby  any 
parish,  township,  or  hamlet,  at  a  greater  distance  than  ten  miles  from  such  house  of  indus- 
try, or  workhouse,  shall  be  empowered  to  become  contributors  to,  or  take  the  benefit  of  it; 
or  whereby  any  directors,  guardians,  or  masters  of  any  such  house  of  industry  or  work- 
house are  authorized  to  hire  out  any  poor  person  of  full  age,  or  to  contract  with  any  person 
for  their  labour,  shall  be  wholly  repealed. 

*  Relief  of  persons  confined  in  gaols  was  provided  for  by  the  14  Eliz.  c.  5 ;  53  Geo.  3.  c. 
160;  55  Geo.  3.  c.  113;  53  Geo.  3.  c.  21 ;  19  Car.  2.  c.  4;  31  Geo.  3.  c.  46.  Both  these 
statutes  have  been  repealed  by  4  Geo.  4.  c.  64.  And,  by  sect.  10  of  that  act,  regulation  19, 
every*prisoner  maintained  at  the  expense  of  any  county,  riding,  division,  city,  town,  or  place, 
shall  be  allowed  a  sufficient  quantity  of  plain  and  wholesome  food,  to  be  regulated  by  the 
justices  in  general  or  quarter  sessions  assembled,  regard  being  had  (so  far  as  relates  to  con. 
victed  prisoners)  to  the  nature  of  the  labour  required  and  performed  by  such  prisoners. 
And  the  justices  may  order  for  such  prisoners  of  every  description  as  are  not  able  to  work, 
or,  being  able,  cannot  procure  employment  sufficient  to  maintain  themselves,  or  who  may 
not  be  otherwise  provided  for,  such  allowance  of  food  as  the  said  justice  shall  from  time  to 
time  think  necessary.  Prisoners  under  the  care  of  the  surgeon  shall  be  allowed  such  diet 
as  he  may  direct,  and  care  shall  be  taken  thut  all  provisions  be  of  the  proper  weight  and 
quality. 

By  the  14th  regulation  in  the  same  section,  prisoners  who  shall  not  receive  any  allowance 
from  the  county,  whether  confined  for  debt,  or  before  triaj  for  any  supposed  crime  or  offence, 
shall  be  allowed  to  procure  for  themselves,  and  receive,  at  proper  hours,  food,  bedding,  and 
clothing,  and  other  necessaries,  subject  to  such  restrictions  and  examination  toJ>e  prescribed 
by  regulations  to  be  made  as  the  act  directs. 

By  the  15th  regulation,  no  prisoner  confined  under  sentence  of  a  Court,  or  upon  conviction 
before  a  justice,  shall  receive  any  clothing,  food,  or  necessaries,  other  than  the  gaol  allow- 
ance, except  under  such  regulations  as  the  justices  in  general  or  quarter  sessions  think  ex* 
pedient.  • 

Sect.  38.  Whereas  persons  convicted  of  offences  are  frequently  sentenced  to  imprison-, 
ment  without  being  sentenced  to  hard  laboor,  two  or  more  visiting  justices  may  order  such 
persons,  except  those  who  maintain  themselves,  to  be  set  to  some  work  not  severe,  and  no 
such  prisoner,  who  shall  be  of  ability  to  earn,  and  who  shall  have  the  means  of  earning,  or 
of  otherwise  providing  for  his  own  subsistence,  shall  haye  any  claim  to  be  supported  at  the 
expense  otyhe  county,  ridiug,  or  division,  or  by  the  sheriff  or  keeper  of  the  prison :  provided 
that  when  such  ability  shall  cease  by  reason  of  sickness,  infirmity,  the  want  of  sufficient 
work,  or  otherwise,  every  such  person  shall,  during  such  inability,  receive  such  provision 
and  support  as  shall  be  directed  for  other  convicted  prisoners  in  the  same  prison. 

t  But  now  by  5.  Geo.  4.  c.  85.  s.  17.  prisoners  shall  be  allowed  food  sufficient  for  their 
health,  without  being  obliged  to  work. 

VOL.  XUI.  5* 
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magistrates.  The  13th  regulation  enables  the  justices  to  order  for  such  pris- 
oners, of  every  description,  as  are  not  able  to  work,  or  being  able,  cannot  pro- 
cure employment  sufficient  to  sustain  themselves  by  their  industry,  or  who  may 
not  otherwise  be  provided  for,  such  allowance  of  food  as  they  shall  think 
necessary  for  the  support  o/ health.  The  37th  section  enables  the  magistrates 
to  employ  prisoners  committed  for  trial,  with  their  consent.  '  This  section  pre- 
vents them  from  forcing  such  prisoners  to  work  against  their  will,  but  it  does 
not  oblige  them  to  find  food  for  such  as  are  able,  and  will  not  work. — Rule  re- 
fused. 

( G)  Op  contracts  connected  with.     See  ante,  tit.  Overseer. 
(H)  Of  select  vestries  connected  with.*     See  also,  post,  tit.  Vestry. 

+  The  59  Geo.  3.  c.  121.  enacts,  that  it  shall  be  lawful  for  the  inhabitants  ofaoy  pariah 
in  vestry  assembled,  and  they  are  hereby  empowered,  to  establish  a  select  vestry,  for  the 
concerns  of  the  poor  of  such  parish  ;  and  to  that  end  to  nominate  and  elect  in  the  tame  or 
in  any  subsequent  vestry,  or  any  adjournment  thereof  respectively,  such  and  so  many  soh- 
stantiol  householders  or  occupiers  within  such  parish,  not  exceeding  the  number  of  twenty 
nor  less  than  five,  as  shall  in  any  such  vestry  be  thought  tit  to  be  members  of  the  lelect 
vestry  ;  and  the  rector,  vicar,  or  other  minister  of  the  parish,  and,  in  his  absence,  the  cu- 
rate there q f,  such  curate  being  resident  in,  and  chargeable  to  the  poor-rates  of  such  parish, 
and  the  churchwardens  and  overseers  of  the  poor  for  the  time  being,  together  with  the  in- 
habitants, who  shall  be  nominated  and  elected  as  aforesaid,  (such  inhabitants  being  first 
thereto  appointed  by  writing  under  the  hand  and  seal  of  one  of  his  Majesty's  justices  of  the 
peace,)  which  appointment  he  is  hereby  authorised  and  required  to  make,  shall  be  and 
constitute  a  select  vestry  for  the  care  and  management  of  the  concerns  of  the  poor  of  such 
parish;  and  any  three  of  them  (two  of  whom  shall  neither  be  churchwardens  nor  overseers  of 
the  poor)  shall  be  a  quorum  ;  and  when  any  inhabitant  elected  and  appointed  to  serve  in  tny 
such  select  vestry  shall,  before  the  expiration  of  his  office,  die  or  remove  from  the  parish, 
or  shall  become  incapable  of  serving,  or  shall  refuse  or  nezlect  to  serve  therein,  the  vacan- 
cy which  shall  be  thereby  occasioned,  shall,  as  soon  as  conveniently  may  be,  be  filled  up 
by  the  election  and  appointment  in  manner  aforesaid  of  some  other  substantial  householder 
or  occupier  of  such  parish,  and  so  from  time  to  time  as  often  as  any  vacancy  shall  occur; 
and  every  such  select  vestry  shall  continue  and  be  empowered  to  act  from  tho  time  of  the 
appointment  thereof  until  fourteen  days  after  the  next  annual  appointment  of  overseers  of 
the  poor  of  the  parish  shall  take  place,  and  may  be  from  year  to  year,  and  in  any  future  year, 
renewed  in  the  manner  therein  before  directed  ;  and  every  such  select  vestry  shall  meet  once 
in  every  fourteen  days,  and  oftener  if  it  shall  be  found  necessary,  in  the  parish  church,  or 
m  some  other  convenient  place  within  the  parish,  and  at  every  such  meeting  a  chairman 
shall  be  appointed  by  the  majority  of  the  members  present,  who  shall  preside  therein ;  and 
in  all  cases  of  equality  of  votes  upon  any  question  there  arising,  the  chairman  shall  have  the 
casting  vote  ;  and  every  such  select  veetry  is  hereby  empowered  and  required  to  examine 
into  the  stale  and  condition  of  the  poor  of  the  parish,  and  to  inquire  into  and  determine  upon 
the  proper  objects  for  relief,  and  the  nature  and  amount  of  the  relief  to  be  given  ;  and  in 
each  case  shall  take  into  consideration  the  character  and  conduct  of  the  poor  person  to  be  re- 
lieved, and  shall  be  at  liberty  to  distinguish,  in  the  relief  to  be  granted,  between  the  deserr. 
ing  and  the  idle,  extravagant,  or  profligate  poor  ;  and  such  select  vestry  shall  make  orders  in 
writing  for  such  relief  as  they  shall  think  requisite,  and  shall  inquire  into  and  superintend  the 
collection  and  administration  of  all  money  to  be  raised  by  the  poor-rates,  and  of  all  other 
funds  and  money  raised  or  applied  by  the  parish  to  the  relief  of  the  poor  ;  and  where  any 
such  select  vestry  shall  be  established,  the  overseers  of  the  poor  are  required,  in  the  execu- 
tion of  their  office,  to  conform  to  the  directions  of  the  select  vestry,  and  shall  not,  except  in 
cases  of  sudden  emergency  or  urgent  necessity,  and  to  the  extent  only  of  such  temporary 
relief  as  each  case  shall  require,  and  except  by  order  of  justices,  in  the  case  hereinafter  pro- 
vided for,  give  any  further  or  other  relief  or  allowance  to  the  poor,  than  such  as  shall  be  or- 
dered by  the  select  vestry. 

Sect.  8.  enacts,  that  when  any  complaint  shall  be  made  to  any  justice  of  the  peace  of  tho 
want  of  adequate  relief,  by  or  on  behalf  of  any  poor  inhabitant  of  any  parish  for  which  a  se- 
lect vestry  shall  be  established  by  virtue  of  this  act,  such  justice  shall  not  proceed  therein,  or 
take  cognizance  thereof,  unless  it  shall  be  proved  on  oath  before  him,  that  application  for 
such  relief  hath  been  first  made  to  and  refused  by  the  select  vestry,  and,  in  such  case,  the 
justice,  to  whom  the  complaint  shall  be  made,  may  summon  the  overseers  of  the  poor,  or  any 
of  them,  to  appear  before  any  two  of  his  Majesty's  justices  of  the  peace  to  answer  the  com- 
plaint ;  and  if,  upon  the  hearing  thereof,  it  shall  be  proved  on  oath  to  the  satisfaction  of  the 
justices  who  shall  hear  the  same,  that  the  party  complaining,  or  on  whose  behalf  the  com- 
plaint shall  be  made,  is  in  need  of  relief,  and  that  adequate  relief  hath  been  refused  by  the 
select  vestry,  or  that  such  select  vestry  shall  not  have  assembled  as  by  this  act  directed,  it  shall 
be  lawful  for  such  justices  to  make  an  order  under  their  hands  and  seals  for  such  relief  as 
they,  in  their  just  and  proper  discretion,  shall  think  necessary,  reference  being  also  had  by 
such  justices  to  the  character  and  conduct  of  the  applicant ;  provided,  that  in  every  «°ch 
trier  the  epeeial  cause  of  granting  the  relief  thereby  directed  shall  be  expressly  ■*•*•«  '* 
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Iteftg,     See  anUy  tit  Parties  to  Action*.  [  586  J 

ItortetllinitfU     See  ante,  tit.  Corporation.  [  587  1 

Goldson  v.  Buck.  E.  T.  1812.  K.  B.  15  East,  372, 

Aji  act  passed  in  the  14  Geo.  2.  enabling  T.  S.  lord  of  the  manor  of  F.,  his  The  private 

heirs  and  assigns,  at  their  costs,  to  convey  water,  in  pipes,  from  his  estate  there  act  ^  G*o. 

to  Portsmouth,  and  through  the  streets  :  and  for  that  purpose  to  break  up  the2,  c*      ,1s  % 
•>.*!•  i  .?  •  notannulled 

pavement,  making  good  the  same  again.  by  the  39 

The  Court   held  it  was  not  repealed  by   the  act  of  the  32  Geo.  3.  passed  g«#.  3.  c. 

above  fifty  years  afterwards,  vesting  the  property  and  control  of  the  pavement  18M 

in  commissioners,  without  exception  of  the  former  right,  the  two  acts  not  being 

inconsistent,  but  giving  the  several  powers  to  be  exercised  for  different  purposes  ; 

and  the  waterworks,  &c,  together  with  the  powers  under  the  first  act,  may  be 

afterwards  executed  by  the  assigns  of  T.  S.,  to  whom  the  same,  apart  from  the 

tad  that  no  such  order  shall  be  given  for  or  extend  to  any  longer  time  than  one  month  from 
the  date  thereof;  provided,  that  it  shall  be  lawful  for  any  justice  to  make  an  order  for  relief 
in  any  caseof  urgent  necessity,  to  T>e  specified  in  such  order,  so  as  such  order  shall   remain 
in  force  only  until  the  assembling  of  the  select  vestry  of  the  parish,  as  aforesaid,  which 
such  case  shall  relate. 

Sect.  3.  Every  select  vestry  to  be  established  by  the  authority  of  this  act  shall  cause  mi. 
nates  to  be  fairly  entered  in  books,  to  be  for  that  purpose  provided,  of  all  their  meetings,  pro. 
ceedings,  resolutions,  orders  and  transactions,  and  of  all  sums  received,  applied,  and  expend- 
ed, by  their  direction  ;  and  such  minutes  shall  from  lime  to  time  be  signed  by  the  chairman ; 
and  shall,  together  wiih  a  summary  or  report  of  the  accounts  and  transactions  of  the  select 
vestry,  be  laid  before  the  inhabitants  of  the  parish  in  general  vestry  assembled  twice  in  every 
year,  that  is  to  say,  in  the  month  of  March  and  in  the  month  of  October,  and  at  such  other 
times  as  the  select  vestry  shall  think  fit ;  and  the  minutes,  proceedings,  accounts,  and  re. 
porta  of  every  select  vestry  shall  belong  to  the  parish,  and  be  preserved  with  the  other  books, 
documents,  accounts,  and  public  papers  thereof. 

8eet.  4  provides,  that  the  churchwardens  and  overseers  of  the  poor  shall  cause  ten  days* 
notice  at  the  least  to  be  publicly  given  in  the  usual  manner  of  every  vestry  to  be  holden  for 
the  purpose  of  establishing  any  select  vestry,  or  of  nominating  and  electing  the  members,  or 
any  number  thereof,  and  of  every  vestry  to  be  holden  for  the  purpose  of  receiving  the  re- 
port of  the  select  vestry  ;  and  every  such  notice  of  any  such  vestry  shall  state  the  special 
purpose  thereof. 

Sect  5.  All  powers  and  authorities  by  this  act  given  to  and  vested  injustices  of  the  peace, 
shall  be  exercised  and  executed  by  such  justices  within  the  limits  of  their  respective  com. 
missions  and  jurisdictions,  and  not  elsewhere  ;  and  all  provisions,  clauses,  authorities,  and 
directions  in  this  act  contained,  in  relation  to  parishes,  shall  extend  and  be  construed  to  ex. 
tend  to  all  townships,  vills,  and  places  having  separate  overseers  of  the  poor,  and  maintaining 
their  poor  separately  ;  and  all  acts  and  duties  required  or  authorised  by  this  act  to  be  done 
and  executed  by  churchwardens  and  overseers  ol  the  poor,  may  in  every  parish  be  perform. 
*d,  exercised,  and  executed  by  the  major  part  of  the  churchwardens  and  overseers  of  the 
poor  thereof;  and  in  townships,  vills,  and  places  which  have  no  churchwardens,  the  same 
tnay  be  performed,  exercised,  and  executed  by  the  overseen?  of  the  poor  thereof,  or  the  ma- 
jor part  of  them  ;  and  all  the  powers,  provisions,  and  clauses  in  this  act  contained,  which 
relate  to  vestries,  or  to  the  inhabitants  of  any  parish  in  vestry  assembled,  shall  be  construed 
to  extend  to  all  meetings  of  the  inhabitants  of  any  township,  viil,  or  place  having  separate 
overseers  of  the  poor,  and  maintaining  its  poor  separately,  to  be  held  after  due  and  legal  no- 
tice, for  carrying  into  execution  the  laws  for  the  relief  of  the  poor,  as  fully  as  if  in  eyery 
*uch  provision  and  clause  they  were  severally  and  respectively  named  and  repeated. 

Sect.  36.  provides,  that  nothing  in  this  act  contained  shall  extend  to  take  away,  abridge, 
alter,  prejudice,  or  affect,  further  than  is  hereby  expressly  enacted,  any  of  the  powers,  di- 
rections, or  regulations  contained  in  the  act  22  Geo.  3.  c.  83.  for  the  better  relief  and  em- 
ployment of  the  poor,  in  or  with  respect  to  such  parishes,  townships,  and  places  as  have 
adopted,  or  shall  adopt,  and  become  subject  to  the  provisions  of  that  act ;  nor  to  take  away 
•bridge,  alter,  prejudice,  or  affect  any  of  the  powers  or  provisions  of  any  special  or  local 
act  or  acta,  for  the  maintenance,  relief,  or  regulation  of  the  poor,  in  any  city,  town,  hun- 
dred, district,  parish,  or  place ;  so,  nevertheless,  that  in  every  city,  town,  hundred,  district, 
parish,  or  place,  such  of  the  clauses,  directions,  and  powers  in  this  act  contained,  as  are 
not  repugnant  to,  nor  incompatible  with,  the  provisions  of  the  said  set  of  the  22  Geo.  3.  or  of 
•och  respective,  special,  or  local  acts,  shall  have  the  like  force  and  effect,  and  may  be  adopted 
and  applied  in  like  manner,  as  in  other  parishes  or  places.  Provided  also  that  nothing  in 
una  act  contained,  shall  extend  to  alter,  affect,  or  disturb  any  select  vestry,  which  in  any 
Parish  has  been  established  and  acted  upon  by  virtue  of  any  ancient  usage  or  custom.  This 
act  shall  extend  only  to  that  part  of  the  United  Kingdom  called  England. 

*  The  majority  of  the  mayor  and  aldermen  for  the  time  being  is  sufficient  to  constitute 
uia  corporate  aaaembly  of  Portsmouth.    When  duly  met  corporate  acts  may  be  done  by  the 
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minor,  were  conveyed  by  mesne  assignments,  though  such  powers  had  lain  dor- 
mant since  seven  years  after  the  passing  of  the  act,  till  the  49  Geo.  3.  Bat 
if  T.  S.'s  assigns  break  up  the  pavement  for  the  purpose  of  executing  the  pow- 
ers reserved  to  them,  without  restoring  it  again,  they  are  amenable,  either  by 
indictment  or  by  action,  for  the  injury  done  to  the  property  of  the  commission- 
ers. 


&OrtU0c*U* 


&o**ratfo  jpratrf*.   See  posh  tit.  Seisin. 
[  568  ]  IfrmtMon. 


I.  RELATIVE  TO  THE  POSSESSION  REQUISITE  TO  SUPPORT 
AN  ACTION  OF  TRESPASS,  see  post,  tit.  Trespass. 

II.  RELATIVE  TO  THE  POSSESSION  REQUISITE  TO  SUPPORT 
AN  ACTION  OF  TROVER,  see  post,  tk.  Trover. 

I^OmefiBOrg  atttfOU.     See  ante,  tit.  Nuisance ;  post,  tit.  Trespass  ;  Trmr. 

]|)O0tt8»t     See  ante,  tit.  Amendment  ;  vol.  i.  p.  560  ;  post,  tit.  verdkL 
Blonchexay  v.  Von  den  Beroii.  E.  T.  1818.  C   P.  3  B.  Moore,  643  ;S. 
The  officer  C.    1    B.  &  B.  228. 

inthppom"  The  Plaintiff's  attorney  obtained  a  postsa  from  the  associate  on  the  mora- 
detains  the  m&  °^tne  auarto  die  post,  under  the  pretence  of  having  it  stamped,  but,  instead 
posts*  until  thereof,  signed  judgment  immediately,  and  issued  execution  thereon.  The 
the  four  Court  set  aside  the  judgment,  and  thought  that  the  postea  ought  not  to  have  been 
days  for  delivered  by  the  associate  to  the  plaintifTs  attorney  until  the  evening  of  the 
arr^it*?1  *°urtn  c'av»  and  ordered  the  case  to  stand  over,  that  enquiry  might  be  made  of 
judgment  tne  ass°ciate  as  to  the  grounds  on  which  the  postea  had  been  obtained  fiombim. 
are  expired,  Lord  Chief  Justice  Dallas  said,  that  the  Court  having  referred  to  the  aseo- 
and  does  not  ciate,  he  had  certified,  that  the  postea  had  been  taken  away  by  the  plaintiff 
deliver  it  to  attorney  on  the  morning  of  the  quarto  die  post,  under  an  assurance  that  the 
partyPunril  *  costs  should  not  be  taxed  on  that  day  ;  that  the  Court,  in  order  to  prevent  a  re- 
the  morning  petition  of  so  sharp  a  practice,  ordered  that  the  postea  should  not  be  delivered 
of  the  fifth  by  the  associate  in  future  until  the  morning  of  the  fifth  day  of  the  term,  and  that 

day  of  the   ibis  rule  must  be  made, 
term.; 

majority  constituting  the  meeting.  Where  a  person  is  proposed  for  election  as  an  aldermsa 
the  corporation  may  vote  against  him  without  voting  for  another ;  Rex  v.  Muday,  Cqw*< 
530. 

*  A  Danish  vessel,  prixe  to  English  captors,  purchased  by  an  Englishman,  having  do  cer- 
tificate of  British  registry,  trading  to  St.  Michael's,  is  not  the  subject  of  Portuguese  cap- 
ture by  reason  of  the  fifth  article  of  the  treaty  between  England  and  Portugal ;  Coaea  r. 
Hannam,  5  Taunt.  107. 

t  This  is  the  name  given  to  the  indorsement  on  the  Nisi  Prius  record,  purporting  to  be 
the  return  of  the  judge  before  whom  a  cause  is  tried,  of  what  had  been  done  in  respect  <* 
such  record.  It  states  the  day  of  trial,  before  what  judge,  by  what  name  the  cause  is  tried 
and  also  who  is  or  was  the  associate  of  such  judge ;  it  also  states  the  appearance  of  the  sir- 
ties  by  their  respective  attornies,  or  their  defaults ;  it  also  states  the  summoning  tod  choice 
of  the  jury :  whether  those  who  were  originally  summoned,  or  those  who  were  ta^ttv? 
taken  from  amongst  the  stand  ere  by  ;  it  then  states  the  finding  of  the  jury  upon  oath;  too, 
according  to  the  description  of  action,  it  further  states  the  assessment  of  the  damages,  wits 
the  occasion  thereof,  together  with  the  costs.  These  are  the  usual  matters  of  fact  cootoav 
ed  in  the  postea,  but  it  varies  with  a  description  of  the  action.  But  except  in  special  jory 
causes,  it  is  seldom  necessary  to  state  in  the  postea  that  part  of  the  jury  was  taken  from  toe 
stand  ers  by ;  but  in  special  jury  causes  this  is  not  unfrequently  the  case.  In  town  causes 
the  associate  immediately  delivers  the  record  to  the  successful  party,  and  his  attorney!*, 
dorses  the  postea  thereon ,  but  in  country  causes  the  associate  indorses  the  j>o*te«,and  dose 
not  deliver  the  same  till  the  rule  for  judgment  in  the  King's  Bench  expires,  or  till  the  war 
days  in  the  Common  Pleas  expire.  In  the  Common  Pleas  the  associate  indorses  thefefsei 
on  the  record,  whether  in  a  town  or  country  cause.  ,    . 

t  So,  in  the  King's  Bench  where  a  special  case  is  reserved,  the  pooUa  is  stayed  in  tM 
hands  of  the  officer  of  Nisi  Prius  until  the  question  is  determined. 
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$ttfe*h&f0e.  [  589  ] 

Massiter  v.  Cooper.  H;  T.   1803.  N.  P.  4  Esp.  260. 

The  plaintiff  had  hired  a  certain  chaise  and  horses  of  the  defendant  to  car- It  seems 
»y  the  plaintiff  from  a  certain  house,  called  the  Gloucester  Coffee-house,  totnat  *J  a 
Hounslow.     The  defendant  undertook  to  carry  him  ;  then  averred  a  breach  {jjjwlted  to 
that  be  had  not  done  so.     The  plaintiff  proved  that  having  been  disappointed  g0  into  a 
of  a  seat  in  the  mail-coach,  he  sent  for  a  chaise  to  the  defendant,   who  was  a  post-chaise 
person  keeping  chaises  for  hire  ;  that  it  came,  and  his  luggage  was  tied  on,  and  to  Put 
and  he  got  into  it.     The  chaise  was  taken  to  go  from  the  Gloucester  Coffee-  ?n  ^j*      , 
house,  in  Piccadilly,  to  Hounslow.     When  he  was  sitting  in  the  chaise  the mfyiiitfUrt * 
post-boy  came  up  to  him  and  demanded  18*.     The  plaintiff  said  it  was  an  ex- on  having 
orbitant  charge  ;  that  he  would  pay  him  when  he  got  to  Hounslow,  as  he  could  the  journey 
then  inquire  what  was  a  reasonable  fare.     The  post  boy-said  if  he  did  not,  he  Perform«jjt 
should  not  go  into  the  chaise.  ne  ^er 

Lord  Ellenborough  said  :  If  a  person  is  permitted  to  go  into  a  chaise,  and  the  amount 
put  on  his  luggage,  it  is  too  late  for  the  person  who  lets  out  the  chaise  to  ob-  of  the 
ject  to  its  going  on  the  journey.     The  owner  might  make  his  own  regulation  ;  P°atin**- 
be  might  say  he  would  not  let  strangers  have  his  chaise,  nor  go  at  night,  un- 
unless  the  money  was  paid  beforehand  ;  and  if  it  is  the  usual  mode  of  his  deal- 
ing, he  had  a  right  to  insist  on  it.     But  even  if  that  was  the  course  of  his  deal- 
ing, if  the  person  was  in  the  chaise,  and  tendered  the  money,  the  owner  of  the 
chaise  was  bound  to  perform  the  journey  :  there  was  an  inception  of  the  con- 
tract, and  he  was  bound  to  complete  it. 

yosMiorw  Suts* 

J.  RELATIVE  TO  WHEN  AND  HOW  PAYABLE,  p.  689 

II THE  COLLECTORS  OF,  p.  596. 

HI OFFENCES  AGAINST  THE  POST-HORSE  DUTY 

ACTS,  p.  596. 
IV.  THE  PROCEEDINGS  FOR  NON-PAYMENT  OF, 

p.  597. 

I.  RELATIVE  TO  WHEN  AND  HOW  PAYABLE. 
1.  Radfoed  v.  Mackintosh.  E.  T.  1790.  3  T.  R.  632.  S.  P.  Same  v.  Briggs. 

E.  T.  1790.  K.  B.  Id.  637.  The     st. 

In  an  action  for  penalties  on  the  post-horse  act  brought  by  the  farmer  of  the  horsedutr 
tax,  the  declaration  charged  the  offence  to  have  been  committed  with  intent  to  act  (25  Geo. 
defraud  the  fanner,  and  not  his  Majesty  ;  and  stated  a  letting,  and  not  account-  3*  c.  26.) 
ing  for  divers,  to  wit,  eight  horses.     The  statute  requires  that  the  account  shall  ° ^VqA  -, 
contain  the  number  of  horses  and  miles,  and  the  names  of  the  drivers  ;  but  no    *-.       h* 
penalty  is  inflicted  for  not  inserting  the  amount  of  the  duties  received  by  the  Joeumaa! 
post-masteT.  tersin 

The  Court  held,  therefore,  if  the  declaration  only  charge  that  the  defendant  making  up 
made  false  accounts,  to  wit,  by  not  inserting  the  amount  of  the  duties  received,  tneir ad- 
judgment may  be  arrested  after  verdict  for  the  plaintiff.  Tneert*  ** 
therein  the  number  of  horses  let,  and  the  number  of  miles,  &c.  but  does  not  require  the 
inoant  of  duties  received  to  be  specified. 

2.     Sargeauxt  v.  White.  M.  T.  1809.  K.  B.  11  East,  530.  By  tbe  ^ 

The  stat.  44  Geo.  3.  c.  98.  schedule  B.  imposes  a  duty  on  every  horse  hired  Geo.  3.  c. 
by  the  mile  or  stage  to  be   used   in  ti  a  veiling  in  Great  Britain  of  \\d. ;  and  98.  when 
oo  every  horse  hired  for  a  less  time  than  eight  successive  days  for  drawing  on  !ne  distance 
any  public  road  any  carriage  used  in  travelling  post  or  otherwise,  if  the  dis-  JJJi^ouak" 
tance  at  the  time  of  hiring  such  hoisc  shall  be  ascertained,  for  every  mile  such  the  hiring 
horse  shall  be  hired  to  travel,  \\d.  ;  and  for  every  horse,  as  hired  as  last  men- be  for  a  day, 
tioned,  in  any  case  where  the  distance  shall  not,  at  the  time  of  such  hiring,  be  die  foxy  w 
ascertained*  for  each  day  for  which  such  horse  shall  be  so  hired,  1*.  9d.     Then  fnly,b.l1e  b£ 
the  slat.  48  Geo.  3.  c.  98.  which  extends  the  period  for  letting  to  farm  these  not  a^J.. 
Unties,  requires  by  s.  7.  that  persons  licensed  to  let  horses  to  hire  shall  keep  one  tained  by 
account  of  those  let  by  the  mile  or  stage,  and  a  separate  account  of  those  let  the  day. 
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for  any  period  of  time  less  than  twenty-eight  days,  and  the  number  of  miles 
the  same  shall  be  hired  to  go  where  the  distance  shall  be  ascertained ;  under 
pain  of  forfeiting  101.  in  case  of  refusal  or  neglect  so  to  do.  In  the  present 
case  the  hiring  was  for  the  dav,  but  the  distance  was  ascertained,  being  from 
one  certain  place  to  another  and  back  again  ;  and  the  question  was,  whether, 
though  the  post-master  did  not  charge  the  traveller  by  the  mile,  but  by  the  day, 
he  were  still  bound  to  account  for  the  duty  by  the  mile. 

The  Court  (Grose,  J.,  absent.)  were  all  satisfied  that,  where  the  distance  was 
ascertained,  though  the  hiring  were  for  a  day,  the  duty  was  payable  by  the  mile 
by  the  express  words  of  the  act  of  the  44  Geo.  3.  And  if  the  hiring  were  by 
the  day,  and  the  distance  were  not  ascertained,  the  duty  was  then  payable  by 
the  day.  No  argument,  they  said,  could  be  plainer.  And  if  there  were  de- 
fective provisions  in  other  parts  of  these  acts,  the  legislature  must  supply  the 
.  remedy  ;  but  the  words  of  the  provision  in  question  were  quite  plain  and  ex- 
press.— Judgment  for  the  plaintiffs. 

3.     Rex  v.  Webber.  H.  T.  1789.  K.  B.  3  T.  R.  7*. 
If  a  letting      Upon  an  appeal  against  a  conviction  on  the  25  Geo.  3.  c.  51.  s.  4.  for  levy- 
to  hire  be  in  jng  a  tax  Upon  horses  let  to  hire  for  the  purpose  of  travelling  post  by  the  mile  or 
hiring  to      8ta#e>  the  sessions  quashed  the  conviction,  and  stated  a  case  for  the  opinion 
travel  poet   <rf  this  Court,  wherein  it  appeared  from  the  evidence  of  Jonathan  Green,  who 
within  the    was  deputed  postmaster  for  the  city  of  Exeter,  that  when  any  expresses  have 
scat.  25         been  delivered  to  him  to  be  forwarded  to  London,  he  has  uniformly  caused 
L  °9 1  J    them  to  be  conveyed  from  Exeter  to  Honiton,  being  the  first  stage  from  thence, 
516(it  makes  an(*  s'xteen  miles,  by  the  defendant,  who  lets  horses   for  that  purpose.    Such 
no  diffe-       expresses  have  been  in  every  instance,  within  the  knowledge  of  the  said  defen- 
rence  that    dant,  carried  on  horseback  by  a  boy,  and  a  horse  provided  by  the  defendant ; 
the  owner    and  Green  hath  always   paid  the  defendant  3d.  per  mile,  and  6d.  for  the  boy, 
^d^t    8C  *n  tne  wno^e  **•  **d.     The  defendant  may  send  whom  he  pleases  or  go  him- 
bimself.*      8e^  w'tn  tne  expresses.     On  the  10th  February  last,  a  waiter  from  the  Oxford 
Inn  brought  an  express  to  Green,  directed  to  the  Duke  of  Northumberland,  to 
be  immediately  forwarded  to  London,  which  is  done  in  the  case  of  all  expres- 
ses, and  sent  to  the  defendant  W.,  who  cither  came  himself  or  immediately 
sent  his  servant  to  the  post-office.     The  said  Green  delivered  to  W.'s  boy  the 
express  which  he  so  received,  with  directions  to  forward  it  immediately  to  Ho- 
niton.    The  horse  upon  which  the  boy  rode  in  carrying  this  express  was  the 
property  of  the  defendant.     Green  pays  the  defendant  once  a  quarter  for  car- 
rying expresses  ;  and  he  was  paid  the  said  4*.  6d.  in  the  last  account  setdedat 
Lady-day. 

Per  Cur.  As  it  is  not  stated  in  this  case  that  it  was  a  government  express, 
it  is  impossible  to  entertain  the  least  doubt  on  this  question.  It  has  been  ob- 
jected that  the  defendant  was  not  bound  to  pay  this  duty,  because  the  horse  was 
ridden  by  his  own  servant  ;  but  that  would  generally  apply  to  almost  all  cases 
of  travelling  post,  where  the  driver  is  the  servant  of  the  owner  of  the  horses  ;in 
fact,  it  is  the  same  as  if  the  owner  rode  them  himself. 
4.  Rex  v.  Cook.  H.  T.  1790.  K.  B.  3  T.  11.  519.  S.  P.  Rex  v.  Web- 
The  letting  ber.  H.  T.   1789,  K.  B.  Id.   72. 

a  horse  to  On  the  question  whether  the  post  horse  duty  imposed  by  25  Geo.  3.  c.  51. 
hire  to  car-   jg  t0  De  pajd  for  horses  employed  in  forwarding  public  expresses  on  the  service 

menfex!rn"of  government? 

press,  is  not  P^  ^ur-  Generally  speaking,  in  the  construction  of  an  act  of  parliament, 
a  letting  to  the  King  in  his  royal  character  is  not  included,  unless  there  be  words  to  that 
hire  within  effect.     This  has  been  likened  to  several  cases  to  which  we  cannot  by  any  means 

of  the  25°*  assim^ale  '*  J  ft  n:is  Doen  saicl  tnat  ^  tnc  duty  be  not  paid  for  such  an  ex- 
Geo.  3.  c.  Prcss  as  the  present,  because  it  related  to  public  business,  the  excise  duties  will 
51.  not  be  paid  at  the  public  offices  ;  but  exciseable  commodities  are  things  pro- 

*  The  words  "travelling  post,"  used  by  the  stat.  25  Geo.  3.  c.  51.  most  be  received  in  their 
popular  sense ;  therefore,  a  neighbor  who  lets  a  horse  to  go  from  one  town  to  another,  ifld 
return  within  the  compass  of  a  day's  journey,  is  not  liable  to  the  penalty  imposed  by  that  act 
for  not  taking  out  a  license ;  Rex  v.  Tooley,  3  T.  R.  69  ;  Rex  v.  Swift,  8  East,  584.  n. 
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mucin  usus,  on  which  the  duty  is  payable  before  it  is  known  by  whom  they  are 
to  be  consumed.  It  was  very  properly  decided  in  Rex  v.  Webber,  ante,  p.  590, 
that  a  conveyance  by  express  is  not  exempt  from  the  payment  of  the  duties  im- 
posed by  this  act  of  parliament,  if  there  be  an  immediate  subject  on  whom  the 
tax  will  fail.  But  this  is  the  case  of  a  public  express  on  the  service  of  govern- 
ment. The  stat.  26  Geo.  3.  c.  61.  s.  4.  enacts,  that  "tor  and  in  respect  of 
every  horse  hired  by  the  mile  or  stage,  to  be  used  in  travelling  post,  there  shall 
be  charged. a  duty  of  l\d.  for  every  mile  such  horse  shall  be  hired  to  travel  post;" 
and  the  fifteenth  section  encacts,  "that  the  postmaster  shall  ask,  demand  and  [  592] 
receive  of  and  from  the  person  or  persons  hiring,  the  same  sum  of  l£d.  per 
mile,"  &c.  Now  in  this  case  who  can  be  said  to  be  the  person  hiring  the 
horse?  The  packet  was  sent  for  the  use  of  government,  and  it  passed  through 
the  hands  of  the  different  postmasters,  who  forwarded  the  express  in  conse- 
quence of  an  official  duty  incumbent  on  them.  But  they  cannot  be  said  to  be 
the  persons  hiring  the  horses  within  the  meaning  of  the  act.  Our  opinion  pro- 
ceeds on  the  ground  that  this  was  the  service  of  government ;  and  the  case  states 
in  express  terms,  that  the  packet  contained  a  letter  directed  to  one  of  the  prin- 
cipal secretaries  of  state  ;  and  that  it  was  not  on  any  private  business  whatever, 
but  wholly  related  to  the  public  concerns  of  this  kingdom.  Now,  although  there 
is  no  special  exemption  of  the  King  in  this  act  of  parliament,  we  are  of  opin- 
ion that  he  is  exempted  by  virtue  of  his  prerogative,  in  the  same  manner  as  he 
is  virtually  exempted  from  the  43  Eliz.,  and  every  other  act  imposing  a  duty  or 
tax  on  the  subject.  And  we  understood  that  the  horses  carrying  the  mail  were 
never  deemed  liable  to  the  post-horse  duty. 

5.  Wellsjohd  v.  Todd.     T.  T.   1807.     K.  B.  5  East,  580.  S.  P.  Rb*  Under  ache 

v.  Swtft.  T.  T.  1807.  K.  B.  Id.  584.  n.  duleB.of  " 

Per  Cur.  By  stat.  44  Geo.  3.  c.  98.  schedule  B.  the  duty  which  before  the  14  Geo. 
was  laid  on  horses  let  to  hire,  travelling  post  by  the  mile  or  stage,  is  now  •J,c* 1?8*  **• 
laid  on  horses  let  to  hire  to  travel  by  the  mile  or  stage  ;  and  such  persons  ^"o^eVery 
censed  by  schedule  A.  of  that  act  to  let  horses  to  hiie  to  travel  post  by  the  horse  hired 
mile  or  stage  must  account  for  the  duty  according  to  schedule  B.  on  such  by  the  mile 
hire  as  are  therein  mentioned, 
or  stage,  whether  or  not  for  travelling  post.* 

6.  Rahsden  v.  Hodgkinson.     E.  T.   1823.  K.  B.  2  D.   &  R.  525.       A  composi- 

On  the  2d  of  April,  1823,  one  R.  B.  hired  a  saddle-horse  of  the  defendant,  J™ \°^d" 
to  be  used  in  travelling  from  Bury-street  Blooinsbury,  to  Brentford,  being  a  dis-  ^B  not 
tance  of  fourteen  miles,  and  paid  defendant   for  such   hire  the  sum  of  10*.  6d.  protect  the 
for  the  whole  distance,  and  not  after  the   usual  or   any  certain  rate  per  mile,  owner  of 
At  that  time  the  defendant  was  assessed  for  the  same  horse,  under  the  assessed  ®acn  Jj?rseB 
tax  acts,  and  duly  and  regularly  paid  a  composition  for  the  same.     The  defend-  ^    t0 
ant  omitted  to  account  for  one-fourth  part  of  the  sum  so  received,  in   his  usual  the  duty 
weekly  stamp-office  return.     On  the  3d   of  April,  in  the  same  year,  another  imposed  by 
traveller  hired  another  saddle-horse  of  the  defendant  by  the  day,  for  one  day,  tke  1  Geo. 
"to  be  used  in  travelling,"  the  distance  which  the  horse  was  to  go  not  being  at    r%qi  i" 
the  time  of  hiring  ascertained.     The  defendant  was  assessed  for  this   horse  un*3  wnentn 
der  the  assessed  tax  acts    and  duly    and  regularly  paid   a  composition    for  the  same  horses 
same,  and  in  his  weekly  account  to  the  stamp-office  omitted   to  charge  himself  are  let  to 
with  the  duty  of  one  shilling  and  nine-pence,  due  in  respect  thereof.     On  the  hire  to  be 
5th  of  April,  in  the  same  yea  r,  the  defendant  let  to  hire  to  another  traveller  ano-  ^JJjn,n  lra" 
ther  saddle-horse  by  the  day,  "to  be  used  in  travelling,"  the  distance  which  theYe  mg* 

■And  letting  a  horse  to  go  a  certain  stage  and  back  again  wiihin  the  day  requires  a  li- 
cense under  schedule  A.  stat.  44  Geo.  3.  c.98;  Hanley  v.  Cubberley,  15  East,  257. 

+  The  defendant  being  licensed  to  let  post-horse?,  n greed  with  the  proprietors  of  a  weekly 
newspaper  to  convey  several  of  the  numbers  from  N.  to  L.,  and  deliver  them  there  every 
Friday,  on  being  paid  12s.  per  week  for  such  conveyance.  The  papers  were  regularly 
conveyed  by  the  defendant  or  his  boy,  sometimes  on  horseback,  and  sometimes  in  a  one  horse 
chaise.  The  defendant  now  and  then  carried  a  passenger  in  his  chaise  when  he  paid  the 
duty,  and  generally  carried  parcels  for  hire  from  N.  to  L.  for  different  persons.  Held,  that 
he  was  not  liable  to  the  duties  imposed  by  25  Geo.  2.  c.  51.  or  44  Geo.  3.  c.  98.  schedule  B. 
as  it  did  not  constitute  a  letting  to  hire  for  the  purpose  of  travelling  within  theee  statute*; 
Dowse  v.  Everard,  2  Moore,  737. 
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horse  was  to  go  being  ascertained  at  the  time  of  hiring  to  be  twenty-one  miles. 
During  the  time  mentioned  in  the  declaration,  the  defendant  was  assessed  for 
eight  horses,  to  be  let  to  hire  under  the  assessed  tax  acts,  and  duly  and  regular- 
ly paid  a  composition  for  the  same,  according  to  the  form  of  the  said  statutes, 
and  the  same  were  duly  and  regularly  returned  to  the  commissioners  of  taxes, 
in  his  schedule  for  the  year  ending  5th  of  April,  1822.  In  his  weekly  account 
to  the  stamp  office,  the  defendant  omitted  to  charge  himself  with  the  duty  of 
three-pence  for  every  mile  of  such  distance  as  the  horse  lastly  abovementioned 
was  hiied  to  go. 

Per  Cur.     The  composition  undei    59   Geo.    3.  c.  51.  extends  only  to 
pleasure  horses  used  by  the  owner  or  his  servants,  but  does  not  extend  to 
horses  let  to  hire,  though  the  party  should  compound  for  the  same  ;  and  con* 
sequently  where  a  pleasure-horse   is  let  to  hire,  the  composition  does  not 
operate  as  a  protection  against  the  duty  horses  let  to  hire.     Then,  as  to  the 
horses  in  question,  the  case  finds  expressly  that  every  one  of  them  was  let  to 
hire,  "  to  be  used  in  travelling.1'     We  have  before  decided,  that  where  bonet 
are  let  to  be  used  for  the  purpose  of  pleasure  and  recreation  only,  they  do  not 
come  within  the  operation  of  1  Geo.  4.  c.  88.  s.  3  ;  but   that  where  they  are 
let  to  be  used  in  travelling,  the  duty  attaches.     Here  every  one  of  the  hones 
was  let  to  be  used  in  travelling  and  therefore  come  within  the  1  Geo.  4. 
7-  Dowse  v.  Garktt.  M.  T.  1822.  C.  P.  7.  Moore,  441  ;   S.  C.  1  Bing.  Iu7 
Additional        This  was  an  act*on  °f  o*9umpsii9  brought  by  a  farmer  of  the  post-horse  da- 
horseo  hi-    ties,  to  recover  certain  duties  from  the  defendant,  in  respect  of  two  horses  let 
red  under  a  by  the  latter  on  hire  to  draw,  or  assist  in  drawing,  the  mail  or  other  coach  op 
contract  to   Edge-hill,  in  the  county  of  Warwick,  for  123  weeks.     The  defendant  being 
assist  in       duly  licensed  to  let  post-horses,  agreed  with  one  Whyatt  to  furnish  hira  weekly 
stage-coach  w'tn  two  additional  horses,  to  hook  on  before  the  leaders  to  assist  in  drawing 
up  a  hill  are  the  mail  coach  up  the  hill,  at  the  charge  of  one  guinea  per  week.     The  defend- 
not  subject  ant  did  so  ;  and  the  horses  furnished  to  assist  in  drawing  the  coach,  which 
to  the  nost.  wag  a  pUDiic  stage-coach,  drawn  by  four  horses,  carried  the  mail,  and  was  al- 
one    u  y.  so  jicense(j  to  carry  passengers  ;  and  the  question  is,  whether,  on  the  construc- 
tion of  several  statutes  regulating  the  post-horse  duties,  the  plaintiff  is  entitled 
to  recover. 

The  Court  held,  that  such  horses  were  not  subjected  to  the  post-horse  duty, 

under  either  of  the  statutes  imposing  such  duty,  as  the  stage-horse  duty  is  to 

be  regulated  by  the  number  of  passengers,  each  coach  is  licensed  to  carry,  aod 

not  on  the  horses  employed  to  draw  it. 

r  594  1    8.  Ramsdkn  v.  Gibbs.  T.  T.    1823.  K.B.2D.&  R.  617  ;  S.  C.  1  B.  & 

C.  319. 
Horses  hi-       The  question  was,  whether  horses  hired  merely  for  the  pleasure  and  recrea- 
red  merely  tion  of  the  rider  are  subject  to  the  duties  imposed  by  the  44  Geo.  3.  c.  98. 

lur^a8  dT  afld  l  Gc°'  4  C*   CC% 

creation  of"      ^^  ^ur'     *n  a^  ca8es  where  taxes  are  imposed,  if  the  words  of  the  sta- 

the  rider,     tute  are  not  clear,   the  king's  subjects  are  entitled  to  the  advantage  of  any 
are  not  lia-  doubt  that  may  arise.     In  this  case  it  appears  to  us,  that  the  legislature  did 
We  to  the     noi  think  it  proper  to  impose  a  duty  on  horses  hired  for  pleasure  ;  for  other- 
Dos^dby1"    w*86   lney  wou^  not  'iave  added,  as  part  of  the  clause,  the  qualifying  words 
the  44  Geo.  "t°  be  used  in  travelling,''  unless  the  horse  is  used  for  the  purpose  of  travelling. 
3.  c.98.  and  We  think  no  duty  is  payable.     On  this  ground  it  appears  to  us,  that  in  the  hi- 
1  Geo.  4  c.  rings  stated  in  the  case,  the  duty  does  not  attach.     The  first  is  to  ride  some 
distance  into  the  country  for  pleasure  ;  that  is  cleady  not  travelling.     Suppose 
a  man  hires  a  horse  for  the  purpose  of  hunting  or  shooting,  it  would  be  im- 
possible to  say  that  was  travelling.     Another  hiring   was  for  the  purpose  of 
riding  for  an  airing  into  the  country.     It  is  quite  absurd  to  call  that  a  trav- 
elling.    It  might  as  well  be  said  that  a  man  who  takes  a  walk  into  the  coon- 
try  for  his  health  is  travelling.     That  cannot  be  ;  and  there  is  no  difference  be- 
tween walking  for  amusement,  and  riding  for  amusement.     In  neither  case 
ean  a  man  be  considered  as  travelling  ;  and  unless  it  is  travelling,  the  case  * 
mot  brought  within  the  statute. 
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9.  Smith  v.  Moss.  T.  T.  1814.  K.  B.  3  M.  &  S.  15. 

The  point  agitated  was,  whether  the  letting  to  hire  a  hearse  and  four  horses,  The  sense 
by  a  person  licensed  to  let  horses,  for  the  purpose  of  conveying  a  corpse  from  „         word 
Y.  to  B.  to  be  buried,  for  which  the  person  letting  charged  and  received  a  ijng»  u" 
specific  sum  for  the  job,  and  not  after  the  usual  or  any  certain   rate  per  mile,  used  in  the 
is  subject  to  the  post-horse  duty.  post-horse 

Lord  EUenborough  C.J.     If  it  was  meant  to  impose  a  duty  upon  a  letting  "ct??  mu* 
to  hire  of  this  sort,  the  acts  should  have  been  more  precisely  and  intelligibly  t*J^lm 
worded.     "  To  be  used  in  travelling"  one  would  think,'  meant  to  be  used  by  where  a 
a  traveller  ;  but  can  that  be  predicted  of  conveying  a  corpse  ?  Unless  travel-  travelfer  is 
ling  is  to  have  a  limited  sense  given  to  it,  it  would  include  every  species  ofconveyed'* 
motion  or  draught  by  means  of  horses  ;  and  every  cart  or  truck  employed  in    L  &$&  J 
the  removal   of  goods  from  the  various  wharfs  of  the  metropolis  might  be 
said  to  be  travelling. 

10.  Sergeant  v.  Smirthwaite.  E.  T.  1810,  Ex.  Wightw.  73. 

Rule  to  show  cause  why  judgment  should  not  be  arrested  ;  and  the  question  A  carriage 
for  the  consideration  of  the  Court  was,  whether,  under  the  statute  of  the  48  Geo.  lel  {°    £_- 
3.  c.  98.  a  carriage  let  to  hire  for  a  less  period  than  twenty -eight  successive  twenty- 
days,  and  not  being  let  by  the  mile  or  stage,  was  liable  to  be  numbered.     By  eight  days 
the  6th  section  of  the  act,  it  was  directed  that,  where  any  person,  licensed  to  (not  being 
let  horses  to  hire,  should  keep  any  carriage  used  in  travelling,  to  be  furnished  le*by  tn6 
at  the  same  time  with  any  horse,  by  him  let  to  hire  by  the  mile  or  stage,  hegta  esj8not 
should,  before  any  such  carriage  should  be  furnished,  cause  every  carriage  required  to 
kept  by  him   for  the  purpose  aforesaid  to  be  numbered  ;  and  the  7th  section,  be  number, 
after  having  directed  that,  whenever  he  should  let  to  hire,  by  the  mile  or  stage, e<*  b?-ino 
any  horse  to  be  used  in  travelling,  he  should  insert  in  the  stamp-office  weekly  fj**"  « 
account,  among  other  particulars,  the  number  of  every  carriage  hereby  requi-  93,  " 
red  to  be  numbered,  proceeds  to  enact  that,  "  whenever  he,  she,  or  they  shall 
let  to  hire,  for  any  period  of  time  less  than  twenty-eight  successive  days,  any 
horse,  mare,  or  gelding,  horses,  mares,  or  geldings,  for  drawing  any  carriage 
used  in  travelling  as  aforesaid,  the  number  of  horses,  &c,  and  the  number  of 
every  carriage  hereby  required  to  be  numbered,  which  shall  be  furnished  there- 
with, shall  be  inserted  in  the  weeklv  account :  and  in  case  of  anv  refusal  or 
neglect  to  insert  any  of  the  particulars  in  such  account,  a  penalty  of  10/.  is 
incurred  for  every  such  offence. 

Macdonaldj  C.  B.  There  is  a  strange  peculiarity  in  the  wording  of  the 
7th  section  ;  but  I  take  the  real  intention  of  the  act  to  have  been  this  :  The 
sixth  section  enacts  that,  in  all  cases  where  any  carriage  with  a  horse  shall  be 
let  to  hire  by  the  mile  or  stage,  such  carrhge  shall  be  first  numbered.  In  the 
next  section,  the  stamp-office  weekly  account,  which  had  been  required  by  the 
25  Geo.  3.  is  done  away  with,  and  a  new  one  substituted  in  the  room  of  it ; 
and,  among  the  particulars  required  to  be  inserted,  it  is  a  plain  direction, 
following  up  the  preceding  section.  Then  come  the  particulars  necessary  in 
the  new  sort  of  hiring ;  and  it  has  been  contended  that  the  words  "  hereby  re- 
quired to  be  numbered"  must  include  all  carriages  let  to  hire  for  a  less  period 
of  time  than  twenty -eight  successive  days,  but  1  think  that  the  legislature  in- 
tended that  such  carriages  only  as  are  let  to  hire  in  either  of  the  modes  speci- 
fied in  the  sixth  section  should  be  numbered. 

*  A  coach  licensed  under  a  local  act  to  be  used  as  a  sta?e  is  not  protected  by  such  li- 
cence from  the  post-horse  duties,  if  hired  wholly  hy  an  individual  to  perform  a  journey. 
And  the  proprietor  is  liable  to  account  to  the  fanner  of  those  duties  for  one  fourth  of  the 
hire  if  let  by  him  to  carry  out  and  bring  back,  notwithstanding  such  hiring  may  be  to  go  * 
and  return  from  some  place  within  the  distance,  and  on  the  road  to  the  place  specified  in 
his  licence  ;  and  although  he  received  no  greater  sum  than  his  fare  would  have  been  had  he 
proceed* d  full  on  the  usual  journey  as  a  stage ;  Fuse  v.  Cockrane,  1  Price,  317.  A  coach 
and  horses  were  hired  at  Portsea  to  take  a  party  to  the  theatre  at  Portsmouth,  and  to  bring 
them  back,  and  a  specific  sum  was  charged.  Held,  that  this  was  a  letting  to  hire  of  horses 
by  the  stage  to  be  used  in  travelling,  and  liable  to  a  duty  of  one  fourth  of  the  amount  charg- 
ed under  44  Geo.  3.  c.  98.  s.  8.  So,  where  a  chaise  and  horses  were  hired  to  take  a  parry 
out  to  dinner  and  to  bring  them  back ;  White  v.  Beazley,  1  B.  &  A.  168. 
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1 1.  Hanley  v.  Pepper.  H.  T.  1820.  K.  B.  3  B.  &  A.  387. 
Where  an        The  question  was,  where  an  innkeeper  resided  at  his  inn  in  the  district  A., 
waided^  ant^  D*8  staD^es    were  in  the  districts  B. ;  whether  his  residence  or  the  stables 
r  ggg  I    was  the  criterion  by  which  he  was  to  take  out  his  licence,  and  to  account  for 

A.  and  his  the  post-horse  duties  under  27  Geo.  3.  c.  26.  s.  13  ? 

stables  Bayley,  J.  If  this  had  been  a  case  where  a  party  had  stables  for  letting  horses 

were  situ.    an(]  resided  elsewhere,  his  residence  not  being  a  place  of  public  entertainment, 
STt^  t  f    PernaP8  I  might  be  of  opinion  that  the  site  of  the  stables  would  determine  the 

B.  his  resi-  districts  where  the  duties  were  payable.     But,  in  the  present  case,  I  have  no 
dence  is  to  doubt  that  the  stable-yard  of  the  defendant,   in  Middlesex,  was  not  the  place 
be  consider,  where  he  let  the  horses,  and  where  he  ought  to  have  paid  the-duties,  and  that 
ed  the  die.  njg  r^^ence  on  the  opposite   side  of  the  road  was  so.     This  seems  to  me 
which  he  is  <\u**e  clear  ^rom  tne  P*ovisi°ns  °f  the  25th  Geo.  3.   c.  51  ;  by  the  15th  see- 
to  take  out  tion  of  which,  the  posthorse  duty  is  imposed  on  the  traveller,  and  the  person 
his  license,  letting  out  the  horses  is  to  deliver  him  a  stamp-office  ticket,  which  the  travel- 
ler is  to  leave  at  the  first  toll-bar  ;  and  the  17th  section,  alluding  to  this  provi- 
sion, speaks  of  it  as  the  ticket  by  this  act  directed  to  be  issued   to  such  travel- 
ler.    Now  this  seems  to  me  to  explain  the  phrase  used  in  27  Geo.  3.  c.  26. 
s.   13.  upon  which  this  question  turns.     That  clause  provides  that  the  duties 
shall  belong  to  the  district  where  such  ticket  shall  have  issued,  and  where  tbe 
inkeeper  issuing  the  same  shall  reside.     Now,  here,  the  inkeeper  resides  in 
Hertfordshire,  and  if,  as  appears  in  the  clause  referred  to  in  25  Geo.  3.c.  51. 
the  issuing  of  the  ticket  means  the  delivery  of  it  by  the  innkeeper  to  the  tra- 
veller, that  also  appears  from  tbe  case  to  have  taken  place  in  Hertfordshire. 
1  think,  therefore,  there  must  be  judgment  for  the  plaintiff. 

II.  RELATIVE  TO  THE  COLLECTORS  OF.* 

III.  RELATIVE  TO  OFFENCES  AGAINST  THE  POST-HORSE 

DUTY  ACTS. 
Rex  v.  Benwell.  M.  T.  1794.  K.  B.  6T.  R.  75. 
A  conviction  under  the  26th  Geo.  3.  47.  by  which  the  duty   on  horses  was 
TTie  offence  transferred  from  the  management  of  the  Commissioners  of  Excise  and  Stamps 
StoGe^)11!    to  the  Commissioners  for  the  Affairs  of  Taxes,  &c,  the  20th  section  of  which 
c.  47.  in  not  requires  the  assessors  to  "  give  or  leave  notice  in  writting  to  or  for  every  person 
delivering    keeping  any  horse  liable  to  the  duties  on  horses,  &c.,  at   his  or  her  dwelling- 
to  the  as-     house,  to  prepare  and  produce  within  the  space  of  fourteen  days  next  ensuing 
•eqporo  a     ^  ^  of  giving  such  notice  one  list  in  writing  of  the  number  of  horses  liable 
see  Uableto  to  the  said  duties  on  horses,  &c. ;  and  that  every  such  person  shall,  after  such 
duty,  is  not  notice  so  given  or  left,  make  out  the  said  list  accordingly,  and  sign  and  deliver 
complete     the  same  to  such  assessor  at  any  time  after  the  expiration  of  fourteen  days  from 
until  de-       tne  said  notice  being  given,  when  he  shall  call  for  the  same,"  &c,       Tbe  27th 
by  Ae™i    section  gives  a  penalty  of  102.  on  neglect  or  refusal  to  deliver  such  list  with- 
•essors.       in  the  time  before  prescribed  ;  and  by  the  39th  section  such  penalty  is  reco- 
[  597  ]    verable  before  two  justices.     The  information,  after  stating  that   H.  L.  and 
W.  C,  the  assessors,  left  notice  in  writing  at  the  defendant's  house,  &c,  stated 
that  the  defendant  neglected  to  deliver  the  said  list   for  the  space  of  four- 
teen days  from  the  time  of  giving  the  notice,  &c,  whereby  he  had  forfeited 
the  sum  of  10Z.  &c,  the  defendant  pleaded   not  guilty.     The  conviction  tben 
stated,  that  on,  &c,  it  was  proved  that  the  said   H.  L.  and  W.  C,  who 
were  assessors  duly  appointed,  &c,  within  fourteen  days  after  such  their  ap- 
pointment gave  notice  in  writing  to  the  defendant,  a  person  keeping  a  horse 
liable  to  the  duty,  &c,  at  the  defendant's  dwelling  house,  &c,  thereby  requir- 
ing him  to  prepare  and  produce  within  fourteen  days,  &c,  a  list,  &c. ;  that  the 
defendant  kept  and  used  a  horse  in  the  parish,  &c.  liable  to  the  duties  within 

»  It  seems  that,  under  a  deputation  from  the  Commissioners  of  Stamps,  authorising  A.  aid 
B  collectors  of  the  post-horse  duties,  to  grant  licenses  for  letting  post-horses,  a  licence  by 
B.  for  himself  a-d  A.  is  valid  ;  for,  otherwise,  if  one  of  the  collectors  were  to  die,  the  pow- 
er of  granting  liccnsoe  would  be  at  an  end  ;  Smith  v.  Moss,  3  M.  AS-  15. 
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the  time,  &c.  ;  and  that  the  defendant  neglected  to  deliver  or  oause  to  be  deli- 
vered to  the  said  assessors,  or  either  of  them,  such  a  list  as  aforesaid,  for  the 
space  of  fourteen  days  from  the  time  of  giving  the  said  notice  ;  and,  there- 
upon, the  justices  proceeded  to  Convict  him  in  the  penalty  of  101. 

Lord  Kenyan,  C.  J.  This  information  imputes  it  to  the  defendant,  as  an 
offence  under  the  act  of  parliament,  that  he  did  not  deliver  his  list  to  the  asses- 
sors within  fourteen  days  after  notice  ;  but  the  neglect,  for  which  the  penalty  is 
given,  does  not  attach  until  after  the  expiration  of  fourteen  days  from  that  time ; 
besides  which,  it  is  to  be  followed  up  by  a  demand  of  the  list  by  the  assessors. 
There  is  also  another  objection,  which  may  affect  other  convictions.  It  is  not 
suited  that  the  witnesses  were  examined  in  the  presence  of  the  defendant  This 
conviction  is,  1  observe,  taken  from  a  book  (Burn's  J.,  tit.  Conviction)  which 
is,  on  the  whole,  a  very  useful  book,  but  in  this  respect  it  is  erroneous  ;  and  it 
is  extraoidinary  that  this  precedent  should  be  still  preserved  in  that  book,  for 
it  contains  under  the  same  head  the  case  of  Rex  v.  Vipont,  in  which  it  is  sta- 
ted that  the  conviction  was  there  quashed  for  this  very  objection. 


IV.  RELATIVE  TO  THE  PROCEEDINGS  FOR  NON-PAYMENT  OF. 

1.  Short  v.  Pruen.  H.  T.   1795.  K.  B.  6  T.  R.  163.  Under  27 

By  the  stat.  25  Geo.  3.   c.    61.     the  Commissioners  of  Stamps  are  autbori-  Goo.  3.  for 
sed  to  appoint  under  them  collectors  of  post-horse  duties.     By  stat.  27  Geo  3.  a  neglect  of 
c.  26.  reciting  the  former  act,  these  duties  are  to  be  let  to  farm  ;   the   farmer  ^uty» il  *IS 
is  to  be  appointed  under  seal  collector  of  the  duties  ;  and   certain  obligations^6  £®"a  ^Jat 
thrown  by  stat.  25  Geo.  3.  c.  51.  on  another  class  of  persons,  are  by  this  act  he  is  the 
cast  upon  "  the  person  farming  the  duties,  and   appointed  collector  thereof."  farmer  ap. 
In  an  action  for  a  breach  of  these  obligations,  the  declaration  averred  that  the  pointed  un- 
defendant  was  a  collector   of  the  duties  recited  in  stat.  27  Geo.   3.  c.  26.    [  &$&  ] 
The  judgment  was  arrested,  since  non  constat  that  he  was  the  farmer  of  the  du-  .*  an  J*y 
ties,  or  any  more  than  a  collector  appointed  under  the  first  act  ;  and  therefore,  ^^  acj. 
that  the  obligations  in  question  were  not  thrown  upon  him  ;  nor  was  the  defect  alleging 
cured  by  verdict  since  the  declaration  showed  no  title  whatever.  that  he  ii 

the  collector  of  the    rates  and  dnties  recited  in  that  act  is  not  sufficient.* 

'  2  Rex  v.  Corun.  E.  T.   1791.  Ex.    1   Anst.  50.  In  a  suit  by 

This  was  a  suit  in  the  name  of  the  crown,  on  a  bond  given  for  the  duty  on  o^dJ^r^L. 
post  horses  ;  verdict  for  the  defendant ;  who  thereupon  moved  for  costs  upon  horse  act, 
affidavit,  that  the  suit  was  in  truth  instituted  on  behalf  of  the  farmer  of  the  tax,  the  Court 
and  not  of  the  crown  itself.     But  this  the  Court  refused  ;  for  by  the  act  the  suit  cannot  give 
is  in  the  name  of  the  King  himself,  whom    we  cannot  make  to  pay  costs  ;  and  S°f^^n7* 
this  is  very  different  from  the  case  of  informations  by  the  Coroner  or  attorney-  although 
General  at  the  relation  of  an  individual.  the  former 

of  the  duties  is  the  real  party  against  hiui.f 

Sort  oWt  Bonta-i 

1.  Lushinoton  v.  Waller.  M.  T.   1788.  6  P.  1  H.  Bl.  94. 

Motion  to  enter  up  judgment  on  a  warrant  of  attorney  on  an  affidavit,  stating  Where  a 
that  a  bond  for  1800Z.  was  given  by  the  defendant  to  the  plaintiff  in  the  year  j^S™6"* 
1780.,  conditioned  for  the  payment  of  f.H)0j.  in  consideration  of  400/.  advanced  been  enter. 
at  the  time  of  the  execution  of  it,  on  the  death  of  the  defendant's   father,  in  ed  within  a 

v         year  and  a 

•A  declaration  on  the  27  Geo.  3.  c.  26.  by  the  farmer  of  the  tax,  which  states  that  the 
offence  was  committed  with  the  intent  to  defraud  the  farmer  (not  the  King)  is  not  therefore 
objectionable,  but  one  on  the  25  Geo.  3.  for  delivering  a  false  account  without  specifying  in 
what  particular  it  was  so,  is  bad,  even  after  verdict.     Redford  v.  Macintosh,  5  T.  R.  32. 

t  The  costs  paid  to  the  prosecutor  on  compounding  a  penal  action  on  the  Post-horse  Act, 
are  not  to  betaken  as  a  part  of  his  share  ;  North  v.  Smarts.  1  B.  &  P.  51. 

t  A  post  obit  given  by  an  expectant  bcir  has  been  held  bad,  see  Varnee's  case,  2  Froem. 
63  ;  and  it  is  clear  that  the  party  who  takes  a  post  obit  has  the  onus,  thrown  upon  him  of  pro- 
ving the  fairness  of  the  bargain ;  Evans  v.  Cheshire,  1803,  M.  S. ;  Bowes  v.  Jacobs,  28th 
March,  1806,  M.  S. ;  whether  such  a  doctrine  was  wisely  laid  down  has  been  doubted.  If, 
on  the  death  of  the  person  upon  whose  decease  the  post  obit  is  payable,  the  transaction  is* 
without  imposition,  confirmed,  it  cannot  be  set  aside,  nor  can  relief  be  had,  except  as  the  pe- 
nalty, see  Chesterfield  v.  Janseen,  2  Ves. ;  S.  C.  1  Atk.  301  ;  for  a  new  agreement  may 
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day  on  a      case  the  defendant  shouM  survive,    together  with  the  warrant  that  the  father 

.w*r™?£of  died  and  the  s>n  was  still  living.      But  the  Court  said  that  in  common  cases 

L  °"  J.  where  judgment  has  not  Iwen  entered  on  a  warrant  of  attorney  within  a  year 

ven™!faa,"aiu*  a  (^  *roal  1*1"1  c'atc'  li  was  Iiecessary  to  apply  to  the  Court  for  leave 
post  obit       to  enter  it,  as  thin   was  a   post  obit  bond,  a  security  of  a  questionable  na- 
bond,  and     ture,  which  has  been  often  disputed  with  success ;   leave  to  enter  up  judg- 
the  obligee  ment  ouj>ht  not  to  be  granted  without  leave  to  show  cause, 
did  not  ap-   piy  for  leave  to  enter  it  till  afti»r  the  death  of  the  person  on  whose  death  it  was  payable,  the 

Court  would  only  grant  a  rule  to  show  cause. 

2.     Wohdkll  v.  Vernon.  M.  T.  1809.  N.  P.  2  Campb.  285.  n.  S.  P.  Mch- 
ray  v.  Earl  Stair.  E.  T.  1823.  K.  B.  2  B.  &  C.  82  ;  S.  C.  3  D.  & 

sionVof  Uie      ^*"s  was  an  act'on  on  a  Post  OD^  Don<^  w*tn  a  suggestion  of  breaches  under 
stat.  8  &  9   the  8  &  9  Wil.  3.  c.   11;  but  the  insertion  of  it  is  considered  quite  superflu- 
Will.3.  c.    ous. 
11.  a.  8.  do  not  extend  to  post  obit  bonds.* 

IPOStllUmOtt*  ChfftrCtf.     Sec  ante,  tit.  Infant,  vol.  x.  p.  576. 

1.  RELATIVE  TO  WHEN  THEY  ARE  BASTARDS.     See  ante,  tit 
Bastard,  vol.  vi.  p.  177. 

II.  THEIR  TAKING  BY  DEVISE.     See  ante,  tit.  Dense, 

vol.  viii,  p.  162  ;  and  ante,  tit.  Infant,  vol.  x.  p,  576. 

III.  THEIR  TAKING  A  LEGACY.     See  ante,  tit.  hfant, 

vol.  x.  p.  576.  n. 

i|tart=©£ffff.     See  ante,  tit.  Bellman;  Bills  of  Exchange  and  Promissory 
Notes ;  Payment,  t 
I.  RELATIVE  TO  THE  RIGHTS  AND  DUTIES  OF,  p.  600. 
II.  CIVIL  LIABILITES  OF,  p.  601. 

III.  ACTIONS  FOR   PENALTIES  FOR  SENDING 

LETTERS   BY  OTHER    CONVEYANCE  THAN  POST  OF- 
FICE, p.  604. 

IV.  THE   CRIMINAL  PROSECUTION  OF   OFFI- 
CERS AND  SERVANTS  OF,  p.  605. 


[  600  1  I.  RELATIVE  TO  THE  RIGHTS!    AND  DUTIES  OF. 

1.     Smith  v.  Bowditcii.   M.  T,  1774.  K.  B.  Cowp.  182.  S.  P.     Smith  v. 

Dennis.  M.  T.  1773.  K.  B.  Lofil,  753.  S,  P.  Stock  v.  Harris.  M.  T. 

1789.  K.  B.  6  Burr.   2709.  S.  P.  Barnes  v.  Foley.   E.  T.  1787.  K.  B. 

4  Id.  2147;  S.  C.   1   W.  Bl.  463. 

A  poet-mas-      Action  for  money  bad  and  received.     Plea  non  assumpsit,  and  issue  there- 
tor  is  bound 

confirm  what  was  at  first  a  doubtful  bargain,  though  H  could  not  a  void  one,  see  1  Atk.  954 ; 
1  Cole  v.  Gibbons,  3  P.  Wms.  294  ;  but  if  the  confirmation  is  not  freely  given,  if  the  party 
be  distressed,  or  under  the  influence  of  the  former  transaction,  or  not  freely  apprised  of  his 
rights,  see  Dunbar  v.  Tredennick,  2  Bull.  &  Bea.  317 ;  Cann.  v.  Cann.  1  P.  Wms.  733 ; 
andjhat  his  act  will  operate  as  a  confirmation,  Murrey  v.  Palmer,  2  Sch.  &  Lfr.  486 ;  itia 
not  an  effectual  confirmation  ;  Crowe  v.  Ballard,  1  Vea.  jun.  215. ;  S.  C.  3  Bro.  C.  C.  117. 
and  S.  C.  2  Cox.  253  ;  Roche  v.  O'Brien,  1  Ball.  &.  Bea.  339  ;  Shirley  v.  Martin,  355, 
356.  Confirmations  of  deeds  are  looked  upon  with  jealousy.  Where  a  post  obit  was  from 
the  fear  of  an  execution  paid,  it  was  not  considered  as  a  confirmation,  but  a  repayment  com- 
pelled ;  Curiam  v.  Milner,  3  P.  Wms.  293.  n. ,  Roche  v.  O'Brien,  1   Ball  A;  Beat  357. 

If  a  post  obit  be  given,  and  the  obligor  and  obligee  of  a  bond  die,  as  well  as  the  person  on 
whose  life  it  was  given,  and  the  bond  has  been  assigned,  it  will  not  be  set  aside,  do  proof  of 
imposition  appearing  :  Hill  v.  Caillard,  1.  Ves.  120. 

*  But  it  seems  the  enactments  in  4  &  5  Anne,  c.  15.  are  applicable  to  such  securities; 
Murray  v.  Earl  of  Stair,  2  B.  &  C.  82. ;  S.  C.  3  D.  &  R.  278.  A  declaration  on  a  post 
obit  bond  is  good,  though  it  does  not  aver  that  the  party  upon  whose  death  the  money  wai 
to  become  payable  is  dead  ;  Id. 

t  When  a  person  who  is  requested  to  collect  debts  remits  the  amount  by  post,  ho  is  not 
answerable  for  the  safe  arrival  of  the  remittances  ;  Warwick  v.  Nookes,  Peakes,  €7.  per 
Kenyon,  C.  J.  _i^~ 

X  Assumpsit  lies  by  the  post-master  for  his  fees  for  the  carriage  of  letter* ;  Ld.  Stanhope 
v.  Bosjooster,  LaL  87. 
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upon.     At  the  trial  the  jury  found  a  special  verdict ;  the  material  facts  of  which  to  deliver 
were  as  follows  :— That  the  plaintiff  &.  was  an  inhabitant  of  the  town  of  Hunger-  £e  several0 
ford,  and  his  place  of  residence  well  known  to  the  defendant  P.     That  P.  was  inhabitants 
deputy  post-master  for  the  town  of  Hungerford,  under  the  appointment  of  the  within  a 
post-master  general.     That  before  and  from  the  making  the  stat.  9th  of  Anne,  post-town 
for  regulating  the  postage  of  letters,  the  deputy  post-master  had  been  used  to  °*  Place>  at 
receive  one  penny  above  the  usual  rate  of  postage  from  every  inhabitant  of  the  raj  reBpec^ 
said  town,  for  every  letter  directed  and  delivered  to  the  said  inhabitants  at  tive  places 
their  respective  places  of  abode,  or  a  recompence  by  the  year,  or  proportion-  of  abode  at 
ably  for  a  less  time,  in  lieu  thereof :  except   when  an?  inhabitant  has  refused tne  rate  °* 
to  pay  the  recompence  for  the  delivery  at  bis  place  of  abode,  in  which  case  the  jy  M  wXmm~ 
post-master  for  the  time  being  has  kept  at  the  said  post-office,  ready  to  be  de-  bushed  by 
livered  when  called  for,  the  letters  of  every  such  inhabitant  so  refusing  as  afore-  act  of  par- 
said  ;  and,  except  in  the  instance  of  one  family  in  the  said  town,  who  refused  ^ament. 
to  pay  the  additional  penny  above  the  rate  of  postage  fixed  by  act  of  Parlia- 
ment, and   to  whom  letters  were  for  five  years  afterwards  delivered  at  their 
place  of  abode  for  the  legal  rate  of  postage  only ;  which  family  at  the  end  of 
such  five  years,  the  post-master  being  changed,  paid  the  additional  penny. 
That  on  Jan.  3,  1774,  the  plaintiff  gave  notice  to  the  defendant  that  he  would 
not  pay  more  than  the  rate  of  postage  fixed  by  act  of  Parliament  for  any  let- 
ter brought  to  the  said  office  for  him  ;  and  if  the  defendant  did  not  deliver  such 
letter  at  the  place  of  abode  of  the  said  plaintiff,  or  received  any  sum  above  such 
rate  of  postage,  he  will  commence  an  action  against  him.     That  on  the  5th  of 
January,  1774,  the  defendant  P.  carried  a  letter  directed  to  the  plaintiff  at  his 
place  of  abode    in  Hungerford,  but  refused  to  deliver  it  unless  the  plaintiff 
would  pay  an  additional  penny  over  and  above  the  postage,  but  was  willing 
to  deliver  it  at  the  post-office  for  the  postage  only.    That  after  tender  by  the 
plaintiff  of  the  postage  only,  and  a  refusal  by  the  defendant,  he  submitted  to 
pay  the  additional  penny.  The  jury  further  found,  that  this  demand,  if  legal,  #- 

was  a  reasonable  demand  ;  but  whether  it  was  so  or  not,  they  prayed  the  opin- 
ion of  the  Court. 

Per  Cur.  The  usage  in  London  and  other  great  towns  has  been  to  deliver 
all  letters  at  the  houses  of  the  respective  inhabitants  to  whom  they  are  directed. 
In  smaller  towns  the  post-master  has  declined  to  do  so  without  an  additional 
allowance,  probably  because  there  were  only  a  few  persons  to  dispute  the  right.  * 
We  think  a  post-town  is  different  from  what  the  case  of  a  single  post-house 
might  be. 

2.  JoHifEsv.  Walker.  T.  T.  1777.  K.  B.  Cowp.  624.  [  601  ] 

The  question  was  whether  Old-street  was  within  the  suburbs  of  the  city  of  pid-street 
London,  being  connected  to  it  by  a  street  of  contiguous  buildings   before  the  J^JJ^1  f 
stat.  9  Ann.  c.  10,  so  as  to  be  within  the  said  post,  tne  cityof 

Per  Cur.     The  use  is  not  material  in  this  case.     We  think  that,  upon  the  London,  be. 

words  of  the  stat.  9.  Ann.  c.  10  which  says  "parts  adjacent"  it  is  clear  that  inS  connecu 

the  inhabitants  of  Old-street  would  be  entitled  to  have  the  letters  deliver- e?  ***  £y  a 

ed  for  one  penny  only.     The  confusion  that  has  arisen  was  introduced  by  the  continuous 

latter  statute,  the  4  Geo.  2.  c.  33.  changing  the  words,  and  using  "suburbs"  buildings 

instead  of  "  parts  adjacent."     It  also  departs  from  the  distance  mentioned  in  before  the  9 

the  stat.  9.  Ann.  c.  10  of"  ten  miles  from  the  general  letter  office  in  London,"  4nnei c' 10; 

and  says,  "  within  the  compass  of  ten  miles  round  the  city  of  London,"  which  the'postfof- 

seems  to  us  to  include  ten  miles  beyond  the  city  and  the  places  adjacent,  fice  is  enti- 

wbere  the  one  penny  was  taken.     We  think  that  before  the  stat.  9  Anne,  one  pe-  tied  only  to 

ny  only  could  have  been  taken  in  Old-street,  and  therefore  that  the  Post-office  onc  penny 

cannot  take  an  additional  penny  now.  JaffeanT" 

delivery  of  letters  to  any  of  the  inhabitants  thereof.  r   g 

n    RELATIVE  TO  THE  CIVIL  LIABILITIES  OF. 
1.  Edward  v.  Dickinson.  T.  T.  1690.    K.  B.  12  Mod.  6.  Case  lies 

Case  against  the  post-master  of  Bristol  for  not  delivering  a  letter,  sent  by  him  against  a 
by  post  upon  request.     On  demurrer,  post-master 
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for  not  deli.  The  Court  held  that  the  action  was  well  maintainable  upon  request  and 
vering  a  let-  fusal,  without  any  particular  damage  having  accrued,  for  the  miscarriage  of 
ter  on  re-  a  letter  is  damage  ;  but  if  the  defendant  had  tendered  the  letter,  and  the  plain- 
quest,  if  die  ^  would-  not  pay  postage,  he  is  not  bound  to  deliver  the  letter,  but  then  this 
tendered  al-  ought  to  have  been  shown  on  the  defendants^  side.  Judgment  was  given  for 
though  no  the  plaintiff, 
particular     damage  may  have  accrued  to  the  plaintiff; 

2.  Rouning  v.   Goodcuild.  T.  T.  1772.  C.  P.  2  W.  Bl.  906. 
Or  for  the        Case  against  the  deputy  post-master  of  Ipswich  for  not  delivering  post  let- 
non-dehve.  ters  (directed  to  the  plaintiff  at  Ipswich)  at  his  place  of  abode  in  the  said  town  ; 
Gratis  in  a    a  vercuct  was  found  for  the  plaintiff,  subject  to  the  following  case  : — That  the 
county  post- defendant  is.deputv  post-master  of  Ipswich,  appointed  by  the  post-master  gen- 
town,  era],  and  that  the  plaintiff  is  an  inhabitant  of  Ipswich,  and  his  place  of  abode 
well  known  to  the  defendant.     Previous  to  1741,  the  letters  from  London  were 
delivered  to  the  inhabitants  of  Ipswich  ,  at  their  respective  places  of  abode,  at 
the  legal  rate  of  postage  only  ;  but  they  had  immeraorially  paid  one  penny  extra 
for  letters  brought  from  Norfolk  and  Suffolk,  being  delivered  at  a  different  time 
of  the  day  from  the  London  letters.     In  1741  a  daily  post  was  established  be- 
tween Ipswich  and  London,  instead  of  thrice  a-week  as  before  ;  and  public  no- 
tice was  given  to  the  inhabitants,  that  all  who  chose  to  have  their  letters  deli- 
vered  at  their  houses  must  pay  an  additional  halfpenny  (besides  the  postage 
for  each  letter),  whether  brought  from  London  or  elsewhere  ;  with  which  no- 
[  602  ]    tice  the  greater  part,  if  not  the  whole,  of  the  inhabitants,   and  the  plaintiff 
among  the  rest,  complied,  till  April,  1772,  when  he  refused  any  longer  to  pay 
the  same.     The  letter  carrier  receives  no  salary  from  the  defendant  for  the  de- 
livery, nor  does  she  account  to  him  for  the  recompence  she  receives,  but  ap- 
plies the  same  for  her  own  use.     On  the  1st  of  April,  1772,  the  defendant  re- 
ceived ten  letters  by  the  London  post,  directed  to  the  plaintiff  at  Ipswich,  which 
he  did  not  send  to  or  deliver  at  the  plaintff's  place  of  abode,  but  detained  the 
same  ten  days  in  his  office.     The  question  was,  whether  the  defendant,  as  post- 
master of  Ipswich,  is  obliged  to  deliver  the  letters  to  the  inhabitants  of  Ips- 
wich at  their  respective  places  of  abode. 

Per  Cur.  The  present  question  is  now  merely  a  question  of  construction 
on  the  stat.  9.  Ann.  c.  10.  to  explain  the  meaning  of  the  word  "  delivery." 
For  the  duty  of  the  post-master  general  is  in  or  described  to  consist,  inter  alia, 
in  receiving,  dispatching,  sending*  and  dalivering,  all  letters  and  packets  what- 
soever. In  the  execution  of  this  duty  the  post-master  appoints  as  many  towns 
as  he  thinks  fit.  London  is  the  centre  of  all  ;  each  little  post  ♦  own  in*  the  coun- 
try is  a  little  centre,  a  terminus  a  quo  and  ad  quern  for  all  the  neighbouring 
villages.  By  the  proclamation  in  1635,  (Rym.  Fed.  torn.  xix.  649.)  the  post- 
master was  directed  to  leave  all  letters  at  the  post  house  in  each  town.  But 
it  is  observable  that  these  words  have  been  dropped  ever  since  ;  and  instead 
thereof  the  word  "  delivery"  made  use  of.  Now  delivery  ex  vi  termini  implies 
a  delivery  to  the  person,  not  a  mere  bringing  to  a  place,  unless  by  some  quali- 
fication of  the  phrase  ;  nor  does  a  mere  abandonment  or  quitting  posssession 
of  the  letters  amount  to  the  idea  of  delivery.  The  post-master  general,  who 
by  bis  servants  and  deputies  carries  the  letters  from  his  office  in  London  to  his  of- 
fice in  Ipswich,  does  not  change  the  custody  of  the  letters  any  more  than  if  he  had 
kept  them  in  London ;  and  yet  such  change  of  custody  is  essential  to  the  no- 
tion of  the  delivery.  Again,  when  letters  are  brought  to  a  post  town,  they  must 
either  be  fetched  by  the  inhabitants  in  person,  or  they  must  employ  a  person  to 
fetch  them  for  them ;  or  the  post-master  must  cause  them  to  be  delivered 
either  for  a  reward  or  gratis.  The  first  is  totally  impracticable  ;  as  to  the  se- 
cond way,  they  are  expressly  forbidden  by  sec.  17  to  join  in  employing  a  person 
to  fetch  and  deliver  them ;  with  regard  to  the  third,  it  was  determined,  in  Barnes 
and  Foley,  in  B.  R.  Hil.  1768,  the  Bath  case,  that  the  post-master  could 
not  demand  anything  for  the  delivery  ;  it  follows,  therefore,  in  the  last  place, 
that  he  must  deliver  them  gratis. 
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3.  Lane  v.  Cotton,  E.  T.  1702.  K.  B.  11  Mod.  12 ;  S.  C.    6  Mod.  456. 

1  Salk.   17 ;   1  Ld.  Raym.  646  ;   12  Mod.  472. 
In  an  action  on  the  case,  the  plaintiff  declared  upon  the  stat.  12  Cai.  2.  c.  But  an  ac. 
35.  which  establishes  the  General  Post-office  ;  setting  forth  the  said  statute,  }?on  wl!lnot 

lift     AOTAHlflt 

with  the  exception  therein ;  and  then  set  forth  that  he  delivered  several  Ex-  ^e  *  u 
chequer  bills,  inclosed  in  a  letter  covei,  at  a  certain  place,  unto  a  certain  of- master  for 
ficer  there  appointed  by  the  post-master  to  receive  letters  and  parcels  to  be  con-  the  loss 
▼eyed  to  the  said  General  Post-office,  which  said  letters  and  bills  so  delivered  of  Ex£*?,e" 
miscarried,  and  came  not  to  the  party's  hands  to  whom  they  weie  directed. andUtters 
And  on  not  guilty  pleaded,  the  jury  found  a  special  verdict,  in  which  all  the  delivered  to 
said  matter  set  forth  in  the  declaration  was  found  ;  and  further,  that  the  said  gen-  or  under 
eral  post-master  takes  security  of  his  under  officers,  and  that  the  letter  (cover)  office, 
in  this  case  was  broken  open,  and  the  bills  taken  out  by  a  person  unknown.    L  "03  J 
The  question  was,  whether  an  action  lay  against  the  post-master  for  the  negli-  . 
gence  of  his  under  officers. 

Gould,  J.,  argued  that  judgment  ought  to  be  given  for  the  defendant,  and 
that  upon  consideration  of  the  said  act  of  parliament, 

PowUfJ.  first- considering  the  several  statutes  that  establish  Exchequer  bills, 
upon  the  whole  concluded  that  they  were  not  treasure,  nor  of  the  nature  of 
current  coin.  His  chief  reason  was,  because  no  subject  was  obliged  to  take 
them  in  any  payment,  neither  were  they  a  sufficient  tender,  and  so  they  were 
things  that  were  not  forbid  to  be  carried  by  the  post,  if  any  person  would  ven- 
ture them. 

Turton  J.f  was  of  opinion  that  judgment  ought  to  be  given  for  the  plaintiff. 

Holt,  C.  J.,  was  of  opinion  that  judgment  ought  to  be  given  for  the  plaintff. 
4.  Whitkfield  v.  Lord  le  Spbxcer.  E.  T.  1778.  K.  B.  Cowp.  754. 

In  case.    The  declaration  consisted  of  three  counts.     The  first  stating  that  Nor  for  a 
whereas  by  stat.  9  Ann.  c.  10.  for  establishing  one  General  post-office  through-  bank-note 
out  the  kingdom,  &c,  it  was  enacted,  that  there  should  be  one  general  letter-  8t°len  °y 
office  erected  in  the  city  of  London,  &c.  and  that  one  post-master  general  80rter8  out 
should  be  appointed  by  letters  patent  under  the  Great  Seal,  which  said  post-  of  a  letter 
master  and  his  deputy  and  deputies,  &c,  and  no  other  person,  should  have  the  delivered 
receiving  &c,  of  all  letters.     By  virtue  of  which  said  act,  one  general  post-intotn® 
office  was  erected,  &c,  and  also  a  post  was  established  between   the  city  ofp°8  °    ce* 
London  and  the  town  of  Lewes,  in  the  county  of  Sussex.     And  whereas  by 
letters  patent,  in  pursuance  of  the  said  act,  the  defendant  was  appointed  to  the 
office  of  post-master  general,  to  have  and  to  hold  the  same,  with  all  powers,  &c, 
for  and  during  his  Majesty's  pleasure,   excepting  always  and  reserving  to  his 
said  Majesty,  &c.  all  and  every  the  duties  and  sums  of  money  payable  for  the 
postage  of  letters,  &c.     And  whereas  by  the  said  letters  patent,    his  Majesty 
out  of  his  special  grace  and  mere  motion,  did  give  and  grant  to  the  said  defend- 
ant the  salary  of  2000/.  per  annum,  payable  out  of  the  revenue  as  aforesaid,  by 
the  hands  of  the  receiver  or  receivers-general  thereof ;  by  virtue  of  which  said 
letters  patent  the  defendant  was  possessed  of  the  said  office  ;  and  the  said  de- 
fendant, holding  and  exercising  the  said  office,  the  plaintiff,,  on  the  24th  of 
September,  1774  was  possessed  of  a  certain  promissory,  &c,  commonly  called 
a  bank  note,  for  1002.,  and  being  so  possessed  he  inclosed  it  in  a  letter,  sealed, 
and  directed  to  one  J.  M.  at  Lymington,  in  the  county  of  Hants.     That  the 
said  letter  was  carried  from  Lewes  to  London,  and  was  there  entrusted  to  the 
care  of  the  defendant  at  his  office,  in  order  to  be  sent  and  delivered  by  him  as 
directed.  Nevertheless  he,  not  regarding  the  duty  of  his  office,  but  wholly  neg- 
lecting the  same,  did  not  deliver,  or  cause  to  be  delivered  the  said  bank  note  so 
inclosed  ;  by  reason  of  which  neglect  of  the  said  defendant,  and  their  servants 
or  deputies,  the  said  bank  note  was  wholly  lost  out  of  the  said  letter. 

Lord  Mansfield.     I  shall  consider  this  question  in  two  lights  : —   1.   As  it 
stood  in  the  year  1699,  before  the  determination  of  Lane  v.  Cotton,  ante,  602.    [  C04  ] 
2.  As  it  stands  now,  since  that  determination  in  the  year  1699.     The  post- 
office,  as  the  counsel  truly  said,  was  erected  during  the  usurpation,  by  an  or- 
dinance of  Cromwell,  and  afterwards  more  fully  regulated  by  the  stat.  12  Car. 
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2,  c.  35*     There  never  bad  been  any  action  brought,  either  upon  that  ordinance 
or  upon  the  statute  till  the  case  of  Lane  v.  Cotton  ;  and  the  same  mode  of  ac- 
tion that  is  now  brought  was  the  mode  fixed  upon  in  the  case  of  Lane  v.  Cot- 
ton, but  neither  from  the  draught  of  the  declaration  by  the  advisers  of  that 
action,  nor,  in  the  opinion  of  the  judges  upon  the  question,  does  it  appear  to 
have  entered  into  the  imagination  of  either  that  this  was  a  demand  upon  the  fond, 
as  it  has  been  now  argued,  for  the  form  of  action  is  not  applicable  to  such 
a  demand.     If  there  could  be  a  demand  upon  the  fund,  it  must  be  by  a  total- 
ly different  form  of  action.     But  this  is  a  demand  upon  the  post-master  per- 
sonally, upon  the  ground  of  a  neglect  in  him  by  his  own  act,  or,  construct- 
ively so  by  the  fault  of  his  servant.     If  the  fund  were  in   the  nature  of  a 
policy  of  insurance  to  insure  every  man  who  sends  bills  or  notes  by  land  or 
sea  carriage  from  a  loss  by  robbery  or  neglect,  such  contingency  would  be  a 
deduction  out  of  the  fund  ;  and  no  doubt,  in  that  case,  if  a  loss  were  to  happen, 
upon  an  action  brought  against  the  proper  officers,  tbey  would  be  liable,  being 
bound  by  the  positive  constitution  of  the  office  to  insure  every  person  for  the  fixed 
and  established  rate  of  postage.     But  here,  the  act  of  parliament  has  appro- 
priated the  whole  revenue.    Therefore,  if  a  loss  is  paid,  there  must  be  an  item  of 
it,  and  that  item  must  come  under  the  appropriation.    But  it  is  manifest  no  such 
idea  was  ever  thought  of  at  the  time.    If  it  had  been  thought  of,  the  ordinance 
of  Cromwell,  or  the  act  of  parliament,  would  in  terms  have  charged  the  fund, 
of  all  losses  arising  from  neglect  or  otherwise.     But  neither  this  action,  nor 
the  case  of  Lane  v.   Cotton,  is  founded  upon  the  ground  of  the  fund  being 
liable.     What  then  is  the  ground  ?     It  is,  that  the  post-master,  in  consequence 
of  the  hire  he  receives,  is  liable  for  all  the  damage  that  may  happen,  whether 
owing  to  the  negligence  or  dishonesty  of  the  persons  employed  under  him  to 
conduct  and  carry  on  the  business  of  the  office.     If  that  position  were  founded 
in  the  extent  in  which  it  has  been  stated,  it  would  go  to  the  length  of  making 
the  defendant  liable  in  all  cases  whatsoever.     Therefore,  we  are  all  clearly 
of  opinion  the  action  will  not  lie. 

Per  Cur    Judgment  for  the  defendant. 


III.   RELATIVE  TO  PENALTIES  FOR  SENDING  LETTERS,  BY 
OTHER  CONVEYANCE   THAN  POST-OFFICE.* 


r  fiOfi  1    IV-  RELATIVE  TO  CRIMINAL  PROSECUTION  OF  OFFICERS  AND 
L  J  SERVANTS  OF. 

See  ante,  tit.  Larcenv,  vol.  xii.  p.  81. 

1.  Mart™  v.  Ford.  II.  T.   1793.  K.  B.    5  T.    R.   101. 

The  stat.  of     This  was  an  action  of  doht  to  recover  a  penalty  of  20Z.  for  not  delivering  a 

9  Anne,  c.   letter  directed  to  the  plaintiff,  under  the  stat.  9  Anne,  c.  10.  s.  40.     At  the 

10.  8.40.     trial,  the  following  special  case   was  reserved.     The   plaintiff  and  defendant 

?nl<I  6to       kQtn  resided  at  Beckington,  a  small  village,  three  miles  from  Frome,  in  Soin- 

persons  in    ersetshire,  which  is  the  nearest  post-town.     There  is  no  post-master  at  Beck- 

the  employ-  ington,  nor  is  it  a  post-town  or  stage,  nor  a  place  where  any  post -mark  is  put 

ment  of  the  on  letters.     For  many  years  before  the  establishment  of  a    mail  coach,  which 

post-office,   passed  through  Frome  and  Beckington  to  Bath,  the  inhabitants  of  Beckington 

sent  a  person  to  the  post-office,  at  Frome,  three  times  a-week  for  their  letters, 

and  paid  him  one  penny  for  each  letter.     While  the  mail  coach  pissed  through 

Beckington,  the  letters  for  the  inhabitants  were  brought  by  the  guard.     About 

four  or  five  years  ago,  the   mail  coach  ceased  to  go  through  Fro.ne  and  Beck- 

*  A  parcel  containing  bank  notes  stamped,  and  a  letter,  was  sent  by  a  common  carrier,  from 
one  stamp  distributor  to  another  Held,  in  an  action  against  the  carrier,  that  the  circum- 
stance of  the  letter  accompanying  the  stamps  was  prima  facie  evidence  that  k  related  to 
them,  so  as  to  bring  the  case  within  the  proviso  of  the  42  Geo,  3.  c.  81.  s.  6.  ^ihich  enacts, 
that  the  prohibition  to  send  letters  otherwise  than  by  post,  shall  not  extend  to  letters  sent  by 
any  common  carrier,  with,  and  for  the  purpose  of  being  delivered  with  'the  goods  that  the 
•  letter  concerns;  and  that  the  defendant,  not  having  proved  the  letter  to  relate  to  any  subject 
matter,  was  liable  for  the  value  of  the  parcel }  Btnnet  v.  Clough,  1  B.  &  A.  401.  abridged, 
antet  vol.  v.  p*  183,  tit.  Carrier. 
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iagfcm,  when  the  poet-master,  at  Frome  was  directed  by  the  poet-master  gen* 
emJ  to  send  letters  from  Frome  to  Batb  on  horseback.  Upon  this,  the  post* 
Blaster  at  Frome  went  to  Beckington,  and  there  agreed  with  the  defendant,  in 
the  presence  of  some  inhabitants  of  Beckington,  that  the  letters  for  the  in- 
habitants of  Beckington  should  be  left  at  the  defendant's  house,  for  him  to 
deliver  them  to  the  inhabitants ;  the  defendant's  servant  being  to  be  paid  one 
halfpenny  per  letter  for  delivery,  and  the  post-boy,  leaving  the  letter  at  the 
defendant's  house,  the  other  halfpenny.  The  letters  for  the  inhabitants  of 
Beckington  have  for  four  or  five  years  last  been  thus  brought  to  Beckington, 
and  delivered  by  the  defendants  servant.  Either  the  inhabitants  of  Becking- 
ton, or  the  post-master  at  Frome,  can  put  an  end  to  this  mode  of  conveyance 
and  delivery  at  their  pleasure.  The  plaintiff  has,  till  the  action  brought,  gen> 
eraUy  leceived  his  letters,  and  paid  the  penny  for  them  without  objection* 
The  defendant  has  acted  merely  under  the  agreement  with  the  post-master' 
with  the  consent  of  the  inhabitants  of  Beckington. 

Lord  Kenyan,  C.  J*  We  must  collect  from  the  whole  context  of  the  act 
whether  or  not  the  clause,  in  which  this  penalty  is  inflicted,  were  meant  to 
extend  to  a  person  in  the  defendant's  situation.  The  act  itself  professes  to 
be  an  act  for  the  establishment  of  the  post-office,  and  there  are  words  at  the 
end  of  the  clause  creating  the  forfeiture,  whieh  show  tbat  the  legislature  in- 
tended to- restrain  the  operation  of  the  general  words  "no  person  or  persons, 
to  those  employed  by  the  post-office ;  for  it  proceeds  to  enact,  tbat "  over  and 
above  such  penalty  as  aforesaid,  every  such  person  or  persons  so  offending 
as  aforesaid  shall  be  for  ever  incapable  of  having,  using,  exercising,  or  enjoy- 
ing any  office,  trust,  or  employment,  in  or  relating  to  the  post-office,  or  any 
branch  thereof."  But  the  defendant  had  no  employment  under  the  post-office ; 
he  was  merely  a  special  messenger  employed  by  the  inhabitants  of  Beckington 
for  their  convenience. 

2.  Rex  v.  Shaw.  M.  T.  1771.  K.  B.  2  Bl.  Rep.  789.  [  606  J 
The  prisoner  was  tried  at  the  Old  Bailey  sessions,  May  1771,  on  the  stat,  A  prisoner 

7  Geo.  3  ;  for  that,  being  a  clerk  employed  in  sorting  and  charging  letters  ine^rittedon 
the  post-office,  he  did  feloniously  secrete,  embezzle,  and  destroy  a  certain  letter,  J  p* rff°  °* 
containing  a  bank  note  of  201.  2.  That,  being  a  person  employed  in  the  bu-  committed 
siness  relating  to  the  post-office,  he  did  feloniously  secrete,  &c.  3.  That,  be-  as  a  sorter 
ing  a  clerk  employed  in  sorting  and  charging  letters  in  the  post-office,  he  fe-  °f  letters, 
looious  did  steal  and  take  out  of  a  letter  a  bank  note  of  201.     4.  That  being  cannot  b! 
a  person  employed  in  the  business  relating  to  the  post-office,  he  did  feloni-  ^another 
oasly  steal,  &c.     It  appeared  in  evidence  that  the  prisoner  was  only  a  sorter,  count  char, 
and  not  a  charger  of  letters,  whereupon  the  Recorder,  who  tried  him,  directed  ging  him 
the  jury  (the  proof  of  the  fact  being  very  plain)  to  convict  him,  which  they  did  generally 
on  the  second  and  fourth  counts  only.     And  it  being  then  moved  in  arrest  of M  a  P61™11 
judgment,  that,  as  he  bad  been  acquitted  on  the  counts  which  charged  him  as  the  post-  ^ 
a  sorter  and  charger,  and  did  not  appear  to  be  a  person  employed  by  the  post-  office  under 
office  in  any  other  business  but  that  of  sorting,  which  is  one  of  the  employ-  9  Geo.  S. 
meats  particularly  specified  in  stat.  7  Geo.  3.  which  says,  tbat  if  any  person 
employed  in  receiving,  stamping,  sorting,  charging,  &c,  or  in  any  other  bu- 
siness relating  to  the  post-office,  shall,  &c.  he  could  not  be  convicted  on  the 
third  and  fourth  counts.     This  being  adjourned  to  Serjeant's  Inn,  was  this 
term  argued  before  eleven  of  the  judges  (absente  Blackstone,  J.,  who  was  in- 
disposed), who  unanimously  agreed  that  judgment  should  be  arrested  for  the 
case  above  alleged,  but  inclined  to  think  the  jury  mijjht  have  convicted  the 
prisoner  on  the  first  and  third  counts,  by  a  special  finding  that  he  was  a  sor- 
ter only. 

3.  Rex  v.  Robkwo*.  H.  T.  1819.  N.  P.  2  Stark.  485. 

The  prisoner  was  indicted  for  stealing  from  the  possession  of  one  M.  D,,  If  maiUbags 
the  said  M.  D.  being  a  person  employed  to  convey  letters  sent  by  the  post  of  left  by  a 
Great  Britain  ;  to  wit,  by  the  post  from  Wetherby  to  and  from  Harrowgate  person  era. 
and  Knaresborough,  four  bags  of  letters  sent  bv  the  post,  &c,  against  theplo*e<** 
f«tm  of  die  statute,  &c.    The  second  count  charged  the  prisoner  with  stealing  cmy  th*m 
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be  taken      one  mail  of  letters,  &c.    It  appeared  on  the  evidence  that  the  person  men> 

from  hie      tioned  in  the  indictment,  M.  D,,  was  the  mail  rider  from  Wetherby,  Harrow* 

horaedu-     ^a^  an(j  Knaresborough,  and  that  on  the  morning  of  January  30,  he  had 

eence  after  **xed  t^>e  ma^  portmanteau  on  the  saddle  of  his  hone  containing  the  four  bags 

having  ob-  of  letters,  and  slung  the  bridle  of  his  horse  on  a  staple  at  the  stable  door  of 

tained  pos-  the  post-office,  about  thirty  yards  from  the  door  of  the  house  ;  he  then  went 

session  of    jnto  the  house  to  put  on  his  great  coat,  and  staid  two  minutes ;  in  the  inter- 

puweeof6™'  the  robbery  took  place.     On  the  part  of  the  prisoner  it  was  contended, 

convey.       that  the  oftence  did  not  come  within  the  meaning  of  the  stat.  62  Geo.  3.  c. 

ance;  held,  143.  s.  3.  the  words  of  which  are,  "  If  any  person  shall,  after  the  passing  of 

to  be  a  ta-  this  act,  steal  and  take  from  any  carriage,  or  from  the  possession  of  any  person 

lung  from    emp]ove€|  to  convey  letters  sent  by  the  post  of  Great  Britain,  or  from  out  of 

tor  within  "  anv  post-office,  or  house  or  place  for  the  receipt  or  delivery  of  letters,  or 

[  607  1    packets,  or  bags,'  or  mails  of  letters,  sent,  or  to  be  seat,  by  such  post,"  etc., 

the  stat.  53  since  this  was  not  a  stealing  from  the  possession  of  M.  D.     That  by  pos- 

Geo.  3.  c.     session,  as  the  word  was  used  in  this  statute,  was  meant  actual  possession. 

143.  s.  3.         Wood,  B.    I  am  of  opinion  that  there  is  no  solid  ground  of  objection;  the 

charge  is,  that  the  prisoner  stole  the  bags  from  the  possession  of  M.  D.    The 

facts  are,  that  the  mail  rider  had  actually  taken  possession  of  the  bags,  and 

had  strapped  them  upon  the  horse,  he  then  went  into  the  house.    The  act 

seems  to  have  made  it  unnecessary  to  steal  from  the  person,  it  does  not  say 

from  the  person,  but  from  the  possession,  and  is  therefore  more  geneial 

$)0ttnUL    See  ante,  tit.  Distress. 
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I.  RELATIVE  TO,  IN  GENERAL. 

Brockwell  v.  Lock.  M.  T.  1679.  K.  B.  Salk.  331  ;  S.  C.  5  Mod.  97.  S.  P. 

Japan  v.  Wesley.  Cited  in  Cro.  Car.  287.  Latch.  18.  52. 

If  the  she.       Debt  was  brought  by  the  plaintiff  of  the  liberty-court  of  the  bishop  of  R., 

rufe  bailiff  on  the  28  Eliz.  c.  4.  for  61.  10*.  fees,  for  an  execution  sued  out  of  that 

of  a  fran-     courtf  on  a  judgment  there,  and  a  verdict  was  found  for  plaintiff;  in  arrest 

r608ei    of  iud8ment  lt  was  objected;  1st,  That  debt  would  not  lie  upon  this  statute 

cute  pro.     for  fees;  non  allocatur.     2ndly.  That  the  act  was  misrecited,  to  be  of  28 

cess  on  a     Eliz.,  whereas  it  was  made  the  29thr  sed  non  allocatur,  for  the  printed  book 

judgment     is  false,  and  by  the  parliament  roll  it  appears  to  be  the  28th.     But  then  it 

giren  in  the  was  considered  whether  the  statute  extended  to  executions  out  of  corporation 

Wertmin  C0l,rts'  &c*  $  and  U  was  he,d  bv  the  CoU^t,  that  the  St3tUte  exteads  to.  ^ 
eter,  within  judgments  in  Westminster;  and  that,  whether  the  sheriff  executes  them  in  a 

a  city  or  county  or  a  franchise,  he  shall  have  the  fees  within  this  statute,  rue  U.  per 
town  corpo.  pound  for  the  first  hundred,  and  Ba\  per  pound  for  every  other  hundred, 
rata,  he  is     AmJ  m  it  ig  of  the  baiUff  0j  a  liberty  wfaen  he  eiecutea  any  execolion  on 
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It  judgment  given  in  the  courts  at  Westminster,  within  his   liberty;  but  ifnottobe 
the  bailiff  or  other  officer  executes  process  on  a  judgment  given  in  a  court  d©P^ed  of 
of  a  corporation  or  liberty,  he  is  not  entitled  to  fees  within  the  statutes.       ve*  £*  fj£ 

_.___ —  statute.* 

II.  RELATIVE  TO  THE  AMOUNT  DEMANDABLE.t 

[  609  ] 

III.  RELATIVE  TO,  ON  WRITS  OF  FIERI  FACIAS,  AND  OF  THE  ite  stat.28 

EXPENSES  OF  THE  EXECUTION.  Eliz.  c.  4. 

1.  Tysos  v.  Paskb.  E.  T.  1690.  K.  B.  2  Ld.  Raym.  1212  ;  S.  C.  Salk  "«ulate8 
333.  Jayson  v.  Rosh.  M.  T.  1705.  K.  B.  Salk.  209.     Price  v.  Holles.  of^daw 
M.  T.    1817.  K.  B.   1   M.  &  S.   105.  >»h  to  be  taken 

It  was  admitted  in  this  case,  that  the  stat.  28  Eliz.  c.    4.  regulates  the  on*  fieri 
amount  of  poundage  to  be  taken  on  &  fieri  facia*.  facias ; 

2.  Alchen  v.  Wellb.  M.  T.  1793.  K.  B.  5  T.  R.  470. 

_  • 

The  plaintiff  in  this  case  having  obtained  judgment,  sued  out  a  fieri  facia*  Which  the 
and  delivered  it  to  the  sheriff,  who  levied  on  the  defendant's  goods ;  and,  af-  8ne."ff ,'■ 
ter  being  in  possession  two  days,  the  plaintiff  and  defendant  compromised*^,.*^0 
before  the  sheriff  sold  any  of  the  defendant's  goods.  The  sheriff,  before  he  ZUre,  al- 
qaitted  possession,  satisfied  himself  for  the  poundage  on  the  debt,  amounting  though  the 
to  8/.  Afterwards  the  plaintiff  ruled  the  sheriff  to  return  the  writ ;  to  dis-  parties  en. 
charge  whicii  rule  was  the  object  of  the  present  application.  ter  mt0  * 

The  Court  said,  that  the  sheriff  who  had  levied  under  the  writ  was  un-^fo^  ne 
questionably  entitled  to  his  poundage;  and  that  after  the  compromise,  nei-  sells  the 
ther  party  should  have  ruled  the  sheriff  to  return  the  writ.     They  therefore  goods; 
made  the  second  rule  for  discharging  the  rule  upon  the  sheriff  absolute  with 
costs. — Rule  absolute. 

3.  Rawstorne  v.  Wilkikson.  T.  T.  1815.  K.  B.  4  M.  &,  S.  256.     Eable^  al- 
▼•  Plummbr.  E.  T.  1696.  K.  B.  Salk.  332.     Bullish  v.  Anslby.  M.  T.  lament6 
1797.  N.    P.  6  Esp.    111.  andexocu- 

The  sheriff  levied  under  a  fieri  facia*,  and  received  the  money,  and  af-  tion  are  af. 
terwards  the  judgment  and  execution  being  set  aside  for  irregularity,  and  theterwar(]" 
money  ordered  to  be  returned,  paid  it  back  with  the  assent  of  the  plaintiff.  J*/"^! 

*  By  the  stat.  28  Eliz*  c.  4.  This  statute  has  been  improperly  cited  as  the  99  Eliz.  see 
Ramsey  v.  Juffnell,  2  Bing.  255  ;  Savage,  q.  t.  v. ;  Smith,  2  Bl.  Rep.  1101  ;  where  the  state- 
ment of  this  act  as  of  the  29th  Eliz.  was  held  fatal ;  see  also  Brockwell  v.  Lock,  Salk.  331 ; 
it  is  enacted,  that  it  shall  not  be  lawful  to  or  for  any  sheriff,  under  sheriff,  bailiff  of  franchises, 
Irfiteh.  52 ;  Salk.  331 :  or  liberties,  nor  for  any  of  their  officers,  ministers,  servants,  bailiffs, 
or  deputies,  nor  for  any  of  them,  by  reason  or  colour,  to  take  of  any  person  or  persons  what- 
soever, directly  or  indirectly,  for  the  serving  and  executing  of  any  extent  or  execution  upon 
the  body,  lands,  goods,  or  chattels  of  any  person  or  persons  whatsoever,  more  in  other  con- 
sideration or  recompense  than  in  this  present  act  is  said  shall  be  limited  and  appointed,  which 
shall  be  lawful  to  be  had,  received,  and  taken  ;  that  is  to  say,  12d.  of  and  for  every  20s: 
where  the  sum  exceeded  not  100/. ;  and  6</.  of  and  for  every  20s.  being  over  and  above  the 
aaid  sum  of  100/.  that  he  or  they  shall  so  levy  or  extend,  and  deliver  in  execution,  or  take 
the  body  in  execution  for,  by  virtue  and  force  of  any  such  extent  or  execution  whatsoever, 
upon  pain  and  penalty  that  all  and  every  sheriff,  under  sheriff,  bailiff  of  franchises  and  liber- 
ties, their  and  every  of  their  ministers,  servants,  officers,  bailiffs,  or  deputies,  which  at  any 
time  shall  directly  or  indirectly  do  the  contrary,  shall  lose  and  forfeit  to  the  party  grieved  his 
treble  damages,  and  shall  forfeit  the  sum  of  40/.  for  every  time  that  he,  they,  or  any  of  them 
shall  do  the  contrary  ;  the  one  moiety  thereof  to  be  to  our  sovreign  lady  the  Queen,  her  heirs 
and  successors,  and  the  other  moiety  thereof  to  the  party  or  parties  that  will  sue  for  the  same, 
by  any  plaint,  action,  suit,  bill,  or  information,  wherein  no  essoign,  wager  of  law,  or 
protection  shall  be  allowed.  Provided  always  that  this  act,  or  any  thing  therein  contained, 
ahall  not  extend  to  any  fees  to  be  taken  or  had  for  any  execution,  within  any  city  or  town  cor- 
porate  This  statute  regulates  the  fees  to  be  taken  on  &  fieri  facias,  capias  ad  satisfaciendum, 
**d  elegit,  Tyson  v.  Bromley,  Oo.  Car.  286. ;  S.  C.  Sir  W.Jones,  307;  but  does  not  apply 
to  an  attachment ;  Rex  v.  Palmer,  2  East,  411 ;  a  writ  of  capias  utlagatvm,  Graham  v.  Grill. 
*  M.  A  S.  294  ;  a  writ  of  habere  facias  possessionem  in  seieinam,  Peacock  v.  Harris,  Salk. 
*H  ;  2  Sid.  155  ;  1  Vent.  351  ;  or  to  a  writ  of  levari facias  for  a  crown  debt ;  Stephens  v.  Roth- 
well,  6  Moore,  338 ;  S.  C.  3  B.   &  B.  143. 

a  tThe  amount  of  the  fee  to  be  taken  is  not  expressed  in  very  clear  words  in  the  statute  ;  but 
it  has  been  decided  in  a  variety  of  cases  that  the  sheriff  is  entitled  under  this  statute  to  Is.  in 
the  pound  for  the  first  100/.,  and  6<Z.  in  the  pound  for  every  pound  above  100/. ;  see  Lyster  v. 
Bromley,  Cro.  Car.  38$  ;  8.  C.  Sir  W.  Jones,  307. 
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The  question  was,  whether  the  stat.  43  Geo.  3.  c.  46.  does  not  take  away 
his  remedy  by  action  of  debt  against  the  plaintiff  for  his  poundage  ? 

Per  Cur.  The  execution  being  irregular  was  owing  to  the  fault  of  the  de- 
fendant, and  not  of  the  sheriff;  and,  therefore,  he  shall  not  be  deprived  of  his 
poundage  on  that  account.  And  the  43  Geo.  3.  c.  46.  does  not  vary  his  rights, 
but  gives  a  boon  to  the  plaintiff  in  the  action,  who  is  entitled  to  levy  under  an 
execution  against  the  goods  of  the  defendant,  that  he  may  levy  the  poundage 
fees  and  expenses  of  the  execution  over  and  above  the  sum  recovered  by  the 
judgment.  Before  this  statute  the  sheriff  used  to  levy  the  sum  recovered  by  the 
judgment,  and  satisfy  himself  out  of  it  for  the  poundage  and  an  allowance  per 
day  over  the  residue,  which  is  more  than  he  could  before  do.  In  such  a  case 
as  the  present  he  shall  not  be  ruled  to  return  the  writ 
[  610  ]    4.  Stephens  v.  Rothwell.  M.  T.  1821.  C.  P.  6  Moore,  338  ;   S.  C.  3  B. 

&  B.  H3. 
It  seems  Action  on  the  29  Eliz.  c.  4.  against  the  sheriff  of  Middlesex  for  extortion. 

^•*i*e  It  appeared  that  the  sheriff's  officers,  who  were  employed  to  levy  under  a  fea*> 
anv'thina**  "  fa0***  a  debt  due  from  Mitchell  to  the  crown,  had,  at  his  request,  allowed 
beyond  bis  time  for  dividing  his  effects  into  lots,  in  order  that  they  might  sell  to  greater 
official  du-  advantage  :  for  the  expenses  of  u  man  employed  to  keep  possession  during  the 
ty,  for  th©  time  so  allowed,  a  small  remuneration  bad  been  demanded  and  received.  It 
b6{liM  the  was  objected*  among  other  things,  at  the  trial,  first,  that  this  being  a  levy  for  a 
^o^fte  crown  debt,  the  sheriff  was  not  entitled  to  poundage  under  29  Eliz.  c.  4.  and 
mora  ad.  that  an  action  for  extortion  did  not  lie  on  that  statute,  but  that  the  party's  reme- 
vantage  at  dy,  if  any,  was  on  the  3  Geo.  I.e.  16  ;  secondly,  that  the  remuneration,  hav- 
*fe  heq,?e8t  *°S  Decn  fece^ed  f°r  something  done  out  of  the  course  oi  official  duty,  was 

<L!iJL  \*  not  an  extortion  within  the  meaning  of  either  statute, 
tenaant,  ne  .  °_  ,     . ,       ,     , 

is  entitled  Dalla*,  C.  J.  it  is  not  necessary  for  us  to  decide  whether  or  no  the  tacts 
to  iome  re.  proved  in  this  case  amount  to  extortion  on  the  part  of  the  sheriff.  Generally 
numeration  speaking,  extortion  is  the  taking  by  colour  of  office  more  than  the  officer  is  en- 
be?™jd  th^  titled  to,  or  the  party  bound  to  pay:  in  other  words,  taking  more  than  ought 
to  be  charged  for  the  performance  of  the  official  duty.  Here  the  facts  are 
widely  different ;  it  was  no  part  of  the  officer's  duty  to  bestow  his  time  in  divi- 
ding into  lots  the  bankrupt's  effects  for  the  convenience  of  the  bankrupt  If  it 
were  necessary,  therefore,  to  give  an  opinion  whether  or  no  this  was  an  extor- 
tion, I  should  think  it  was  not;  but  it  being  unnecessary,  1  give  no  opinion  on 
that  part  of  the  case.  The  ground  of  my  decision  is  shortly  this :  the  statute  of 
Elizabeth,  on  which  this  action  is  framed,  applies  only  to  cases  between  part* 
and  party.  Before  and  after  that  statute  passed  orders  were  issued  from  the 
Exchequer  from  time  to  time,  which  regulated  what  the  sheriff  should  be  per* 
mitted  to  claim,  clearly  showing  that  he  was  not  entitled  to  claim  any  tiling  un- 
der the  statute  of  Elizabeth  ;  for,  if  he  had  been  so  entitled,  there  would  hate 
been  no  necessity  for  issuing  the  orders  in  question.  Then  came  the  staL  of 
3  Geo.  1 .  which  is  applicable  to  cases  where  the  debt  is  due  to  the  crown,  and 
gives  the  sheriff  poundage  in  those  cases,  in  which  he  was  not  before  entitled 
to  it,  or,  at  least,  very  doubtfully.  lam,  therefore,  of  opinion,  that,  at  all 
events,  the  proceedings  ought  to  have  been  on  the  latter  statute,  and  not  on 
the  former. 
[6u  ]    5.  Woodoate  v.  Knatcdbi-ll.  M.  T.   1787.  K.   B.  2  T.  R.  157.  Bilk*  v. 

Horelock.  M.  T.  1819.  N.  P.  3  Campb.  374.  Stephens  v.Rotbwxll. 

M.  T.  1821.  C.  P.  6  Moore.  338  ;  S.  C.  3.  B.  c*  B.  143. 

But  the  she-     On  a  seizure  nnder  &  fieri  facia*,  Buller,  /.,  said  :  if  the  plaintiff  choose  to 

riff  cannot  have  an  auction,  he  must  defray  the  expenses  out  of  bis  own  debt,  to  be  levied ; 

charge  the  for  there  is  no  colour  to  charge  the  defandant  with  it     The  sheriff  can  onlj 

*  Formerly  there  was  some  doubt  whether  the  sheriff  could  levy  the  expenses  ef  the 
execution  on  *  fieri  facai*  ;  but  now  by  the  43  Geo.  3.  c.  46.  s.  5.  in  every  case  of  execs* 
tion  against  the  goods  of  a  defendant,  the  plaintflf  may  also  levy  the  poundage  fees,  sod 
other  expenses  of  the  execution,  over  and  above  the  sum  recovered  by  the  judgment.  And 
it  would  appear  that  the  words  "  expenses  of  execution  "  do  not  mean  only  the  costs  of 
the  writ ;  see  Rumsey  v.  Tuffnel,  1  Bing.  S58.  per  Best,  C.  J. 
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tary  on  the  defendant  that  sum  which  is  given  by  the  judgment  of  the  Court, expense  of 
and  if  the  defendant  wish  to  have  an  auction  he  must  pay  for  it  out  of  his  own  ^Ning  the 
packet :  but  it  should  make  no  part  of  the  sheriff's  warrant.     Suppose  the  de-  f^uon.* 
fondant's  effects  were  but  just  sufficient  to  pay  the  debt,  shall  the  defendant  be 
permitted  to  employ  an  auctioneer,  or  shall  the  sheriff  allow  it  ?    That  would 
go  in  diminution  of  the  fund  out  of  which  the  defendant's  debt  is  to  be  paid. 
6.  Bbnwellv.  Oaklet.  M.  T.  1809.  C.  P/2  Taunt.   174, 

A  plaintiff  who  levies  costs  and  expenses  of  an  execution,  in  addition  to  the  The  amount 
sum  recovered  by  the  judgment  under  43  Geo.  3.  c.  46.  s.  5.  must  at  his  own?  .  Pense8 
peril  take  care  to  keep  them  within  such  a  reasonable  sum  as  will  be  afterwards  DOt  exceej 
allowed  in  taxation  by  the  prothonotary.  the  sum  al- 

Per  Cur.     It  is  an  extraordinary  act ;  for  it  prescribes  no  measure  for  the  lowed  on 
reasonableness  of  the  expenses ;  the  prothonotary  cannot  before-hand  tax  them,  Ration, 
In  this  case  there  were  two  writs  ;  but  it  is  very  often  beneficial  to  the  defendant  to  ^^coin 
make  the  execution  more  expensive,  as  if  he  is  desirous  that  the  sheriff  shall  keep  will  order 
possession  of  the  goods  for  the  defendant's  benefit,  instead  of  instantly  selling  the  ex. 
them.    Surely  it  is  meant  that  any  expenses  so  fairly  incurred  shall  be  paid  ;  ceM  t0  he 
but  it  is  impossible  that  the  prothonotary  can  conjecture  before-hand  what  those  retturnelu  + 
expenses  will  be.     We  do  not  see  what  we  can  do,  otherwise  than  refer  it  to  the 
prothonotary  to  ascertain  whether  the  sum  levied  is  reasonable  or  not.  The  ob- 
ject of  the  act  was  very  wise,  to  prevent  actions  being  brought  on  judgments,  by 
giving  the  plaintiff  his  costs  of  the  execution  without  it ;  but  the  legislature  has 
not  looked  far  enough  as  to  the  means  of  getting  it  effected.     We  see  no  con- 
venient mode  of  examining  the  reasonableness  of  the  individual  case,  but  by  re- 
ference to  the  prothonotary. 

IV.  RELATIVE  TO,  ON  WRITS  OF  CAPIAS  AD  SATISFACIENDUM.}  The^heriff 

Lake  v.  Turner  M.  T.  1766.  K.   B.  1  Burr.   1981.  is  entitled 

Debt  for  4611.  Is.  6d.  upon  the  stat  of  29  Eliz.  c.  4.  to  prevent  extortion  in  *> poundage 
case  of  execution,  brought  by  the  plaintiff,  as  sheriff  of  Hertford,  against  the  de-  2  l^Hsftu 
fondants,  sheriffs  of  London,  for  his  poundage  upon  &  testatum  capias  ad  satis-  ciendum,  al- 
/acimdmttf  prosecuted  by  them  out  of  the  Court  of  Exchequer,  against  one  G.,  though  the 
for  a  debt   of  18,4732.  2*. ;  upon  which  writ  the  plaintiff  had  arrested  the  said  defendant 
€.  G.,  whereby  he  became  entitled  to  the  sum  of  464/.  7*.  6a\,  that  is  to  say,  ^°itn°0jf 80n 
twelve  pence  for  every  twenty  shillings  of  100J.,  and  sixpence  for  every  twenty  Jayingtha 
shillings  of  the  residue  of  it.     It  appeared  that  the  debt  was  not  paid,  and  that  debt.$ 
the  defendant  had  gone  to  prison. 
The  Court  gave  judgment  for  the  plaintiff. 

V.  RELATIVE  TO,  ON  WRITS  OF  ELEGIT  AND  WRITS  OF  POS- 

SESSIONS 

*  And  in  Buckle  ▼.  Bewes,  5  D.  &  R.  495  ;  S.  C.  3.  B.  &  C.  688  ;  it  was  held  that  the 
sheriff  could  not  legally  retain  out  of  the  sum  levied  on  &  fieri  facias  the  expences  of  kee- 
ping possession  of  the  goods,  pending  an  injunction  out  of  Chancery,  and  for  so  doing  he 
was  adjudged  to  be  guilty  of  extortion. 

t  The  43  Geo.  3.  c.  46.  s.  5.  does  not  enable  a  defendant  to  levy  poundage,  dec.  on  an  ex- 
ecution against  the  plaintiff  for  the  costs  of  the  action  ;  Baker  v.  Sydee,  8  Taunt.  179. 

I  On  a  capias  ad  satisfaciendum  the  sheriff  is  entitled  to  the  poundage  allowed  by  the 
■tat.  28  Eliz. ;  but  where  the  capias  ad  satisfaciendum  issues  only  for  a  part  of  the  sum  re. 
covered,  it  is  provided,  see  stat.  3  Geo.  1.  c.  15.  a.  17.  that  the  sheriff  shall  not  demand  or 
take  poundage  for  any  greater  sum  than  the  debt  bona  fide  due  to  the  plaintiff;  which  sum 
the  plaintiff  is  obliged  to  mark  on  the  writ  before  it  is  delivered  to  the  sheriff. 

4  Or,  although  the  defendant  be  already  in  custody  of  the  sheriff  when  the  capias  ad  satis, 
faciendum*  delivered  to  him ;  Taylor  v.  Wood,  2  Tidd.  Prac.  1684.  8th  Edit. 

I  Under  the  stat.  of  28  Eliz.  the  sheriff  was  not  entitled  to  poundage  for  executing  a  writ 
of  habere  facias,  but  by  the  stat.  3  Geo.  1.  c.  15.  p.  16.  for  ascertaining  fees  for  executing 
writs  of  elegit  habere  facias  seismam,  or  possessionem,  it  is  enacted,  that  no  sheriff,  bailiff  of 
liberty,  Ate.  shall  take,  demand,  or  secure,  by  colour  of  their  office,  for  executing  a  writ  of 
habere  facias  seismam,  or  possessionem,  any  manors,  messuages,  lands,  tenements,  and  here. 
ditaments,  whereof  possession  or  seisin  shall  be  by  them,  or  any  of  them,  given,  where  the 
whole  exceedeth  not  the  yearly  value  of  100/.,  and  the  sum  of  sixpence  only  for  every  11.  per 
Warn  over  and  above  the  yearly  value  of  1002.  Although  this  section  of  the  statute  profess, 
••to  have  been  passed  for  the  purpose  of  ascertaining  the  fees  upon  an  elegit,  yet  there  is 
no  mention  whatsoever  made  of  elegits  in  the  enacting  part  of  the  statute. 
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1.  Pbice  v.  Hollib.    H.  T.  1813.  R.  B.  1.  M.  &  S.  105.    Tyson  v.  Pash. 
M.  T.  1706.  K.  B.  2  Ld.  Raym.  1212;  S.  C.  Salk.  333. 
It  seeing  The  object  of  this  action  was  to  recover  the  sum  of  65/.,  part  of  the  mo- 

dohubl!ul  .  ney  taken  by  the  defendant  (under-sheriff  of  Hampshire)  as  poundage  oo 
shcrifHor  °  execut^n?  a  wr^  °f  elegit.  The  defendant  had  taken  poundage  on  toe 
executing  whole  'debt  instead  of  computing  it  upon  the  annual  value  of  the  estate  extend- 
an  elegit,  is  ed,  contending  that,  although  writs  of  elegit  are  mentioned  in  the  recital  of  the 
entitled  to  16th  section  of  stat.  3  Geo.  1.  c.  15.  yet  as  they  are  omitted  in  the  enacting 
poundage  part>  tne  gnerjfp8  rjg0t  to  fu||  poundage,  under  the  former  statute,  is  now  re- 
whole  debt,  strained  by  the  3  Geo.  1 .  It  was  proved  that  the  parties  had  agreed  that  a 
or  only  on  case  should  be  laid  before  a  gentleman  of  the  profession  for  his  opinion,  and 
the  value  of  that  they  would  be  bound  by  such  opinion.  The  opinion  was  given  by  that 
t*16  **n^?  gentleman  in  favour  of  the  sheriff's  claim  ;  but  he  expressed  a  doubt  whether 
6r  gjn  i  the  variance  between  the  recital  and  the  enacting  part,  in  the  latter  ol  which 
*■  *   writs  of  elegit  are  omitted,  might  be  any  thing  more  than  a  misprinting  of  the 

statute,  and  recommended  that  the  printed  statute  should  be  compared  with  the 
parliament  roll  before  the  matter  was  settled.  It  was  contended  that  the  under- 
sheriff  had  no  right  to  the  full  poundage,  but  was  restrained  by  the  3  Geo.  I.e. 
15.  s.  16.  and  that  the  opinion  given  was  founded  upon  a  mis-constractioB 
of  the  statute  ;  and,  further,  that  as  it  was  a  doubtful  and  not  a  decisive  opinion, 
the  plaintiff  was  not  bound  by  it,  but  was  at  liberty  to  litigate  the  question  io 
this  action.  A  verdict  was  taken  for  the  plaintiff,  upon  an  understanding  that 
the  defendant  was  to  bring  the  matter  before  the  Court. 

The  Court  were  clear,  that  the  opinion  was  positive  and  decisive,  notwith- 
standing the  recommendation  that  the  parliament  roll  should  be  searched.  The 
parties  had  agreed  to  abide  by  that  opinion  ;  and,  when  given,  it  was  in  the  na- 
ture of  an  award,  and  became  final  between  them  ;  and  the  Court  would  not  look 
into  it  to  see  whether  it  was  strictly  right.  If  this  statute  was  misprinted, 
it  was  incumbent  on  the  plaintiff  to  show  that  fact.  Not  having  done  so  it 
must  be  taken  to  be  correct. — Rule  absolute. 

2.  Peacock  v.  Harris.  H.  T.  1698.  R.  B.  Salk.  331. 
Though  it       The  Court  held,  that  upon  a  writ  of  elegit  the  sheriff  shall  have  his  fees  on 
has  been      the  whole  debt: 
held  that     the  sheriff  is  entitled  to  poundage  on  the  debt.* 

VI.  RELATIVE  TO,  ON  WRITS  OF  CAPIAS  UTLAGATUM. 
Graham  v.  Grill.  H.  T.  1814.  K.  B.  2  M.  &  S.  294. 
8embUt  the  Upon  a  capiat  utlagatum  on  mesne  process,  under  which  the  sheriff  bad 
sheriff  is  seized  and  taken  an  inquisition,  but  where  there  had  been  no  venditioni  expo- 
not  entitled  ^^  0Q  tne  taxation  of  costs  the  Master  disallowed  the  following  suras,  which 
or  pound-  na<*  been  paid  by  the  plaintiffs,  viz.  192.  10*.  for  the  valuation  and  inventory, 
age  for  exe.  412.  10*.  sheriff's  poundage  on  the  seizure,  and  782.  10*.  paid  to  the  officer 
curing  a  for  his  possession  at  five  shillings  per  day.  A  rule  was  obtained  for  the  Mas- 
cojria*  «tfo-ter  to  review  his  taxation. 

gattm.  p^  qut      TjpOD  a  capias  utlagatum,  the  sheriff  is  commanded  to  take  all 

the  goods  as  well  as  the  body.  By  what,  then,  is  the  poundage  to  be  meas- 
ured ?  A  party  may  be  outlawed  for  a  debt  of  1002.,  and  bis  property  taken 
may  amount  to  10,0002. ;  is  the  poundage  in  such  case  to  be  estimated  upon 
the  1002.  debt  only,  or  upon  the  whole  10,0002  ?     Rule  discharged. 

See,  as  to  a  capias  utlagatum  resembling  a  private  execution,  Bunk.  194;  7  T. 
R.  259. 


[  614  ]  Vn.  RELATIVE  TO,  ON  AN  ATTACHMENT. 

Rjsx  v.  Palmer.  T.  T.  1802.  K.  B.  2  East,  411. 
Qu.  whetb.      An  attachment  had  issued  against  an  attorney  for  non-payment  of  money  n> 
eranJ      '  covered  Dv  him  f°r  his  clients,  under  which  the  sheriff  of  the  city  of  Worces- 

*  But  in  I  Arch.  Prac.  K.  B.  2nd  Edit.  291.  it  is  stated  that  the  poundage  is  on  the  anaa- 
at  value  ;  cites  3  Geo.  1.  c.  15.  s.  16  ;  1  M.  &  S.  105.  But  where  goods  are  takes  us- 
der  an  slept,  the  sheriff  is  entitled  fro  tanto  to  poundage,  at  he  would  under  ajfcri/s 
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ter  had  levied  the  ram  due  upon  the  attachment,  out  of  which  he  claimed  to  W*M«  for 
retain  for  hie  poundage.  |£ tuSu 

Lord  EUenborougk,  C.  J.,  said,  that  the  Court  considered  it  to  be  a  suffi-  ment 
cient  ground  to  discbarge  the  rule,  that  there  was  no  practice  to  warrant  the 
sfaerift  in  taking  poundage  in  this  case ;  that  if  he  were  supposed  to  be  enti- 
tled to  it,  he  might  bring  his  action  for  it.     Rule  absolute,  without  costs. 

VIII.  RELATIVE  TO,  HOW  RECOVERABLE. 

1.  Ttsok  v.  Paskb.  M.  T.  1706.  K.  B.  2  Ld.  Raym.   1212;  S.  C.  1  Salk. 

333-  The  sheriff 

An  action  of  debt  was  brought  by  the  sheriff  of  Cambridgeshire  upon  29  may  retain 

Elis.  c.  4.  for  his  fees  for  executing  an  elegit;  and  upon  nU  debet  pleaded,  his  pound. 

there  was  a  verdict  for  the  plaintiff.     It  was  admitted  that  the  sheriff  may  re-  ***  out  °f 

tain  his  poundage  out  of  the  sums  levied,  or  he  may  sustain  an  action  of  debt  vied  ^  ne 

on  the  statute  for  his  poundage.  may  main- 

tain an  action  of  debt  on  the  statute  for  his  poundage.* 

2.  Hescot's  Case.  M.  T.  1693.  K.  B.    I  Salk.  330.  Anon.  H.  T.  1694.  K. 

B.  Id.  331. 

An  under-sheriff  refused  to  execute  a  caput*  ad  satisfaciendum  till  he  had  But  he  can- 
his  fees ;  and,  upon  motion  against  him,  not  refuse 

The  Court  said,  that  the  plaintiff  may  bring  an  action  against  him  for  not  do-  ^wri^on. 
ing  his  duty ;   or  might  pay  him  his  fees,  and  then  indict  him  for  extortion  ;  tn  j^  feeg 

Noy.  75.  arepai<Lt 

See  Hopsum  e.  Barber,  Stra.  814 ;  White  v.  Hough,  id.  1262. 

|tatt))Mb??fttiL    See  post,  tit.  Rescous. 


Itaier  Of  fltttOmrg.     See  also  post,  tit.  Powers.  [  615  ] 

1.  RELATIVE  TO  THE  GENERAL  NATURE,  EFFECT,  AND  CON- 
STRUCTION OF,  p.  615. 

II.  APPOINTMENT  OF  AGENT  BY.    See  post,  tit. 

Principal  and  Agent. 

III. REVOCATION  OF.  p.  617. 

IV. THE  PRODUCTION  OF,  IN  EVIDENCE,  p.  618. 

V. THE  FORGERY  OF.     See  ante,  tit.  Forgery,  vol.  x. 

p.  46,  47. 

1.  RELATIVE  TO  THE  GENERAL  NATURE,  EFFECT,  AND  CON- 

STR  UCTION  OF.     See  also  post,  tit.  Powers. 
1.    Dox,  d.  Duke  of  Devonshise,  v.  Loed  Geoege  Cavendish.  4  T.  R. 

74  4- n*  A  power 

Per  Lord  Mansfield,   C.  J.     All  powers  must  be  executed  according  to  cannot  be 

their  meaning.     When  a  power  is  given  to  allot  amongst  particular  objects,  the  delegated ; 
party  cannot  give  it  to  other  objects  ;  so  a  power  cannot  be  delegated  ;  where  wne'«» 
however,  authority  is  given  by  A  to  B.  to  execute  a  power  himself,  or  give  it  ^J^ritJ  is 
to  another,  by  giving  it  to  the  other  he  does  not  delegate  it.  gifvenby  A. 

to  B.  to  execute  a  power  himself,  or  give  it  to  another)  by  giving  it  to  the  other  he  doea  not 
delegate  it.t 

*Nor  has  the  atat.43  Geo.  3.  c.  46.  s.  5.  taken  away  the  sheriffs  right  of  action  against 
the  plaintiff,  for  his  poundage  on  a  fieri  faciae\  Rawstornev.  Wilkinson, -4  M.  &  S.  356. 
But  the  sheriff  cannot  maintain  an  action  for  the  expenses  incurred  in  seizing  and  keeping 
possession  of  goods  under  a.  fieri  facias,  at  the  request  of  the  party  suing  out  the  writ; 
Bilke  v.  Havelock,  3  Campb.  374. 

t  And  it  seems  a  bond,  Raym.  63  ;  Holt,  53  ;  conditioned,  3  Roll.  Rep.  363 ;  Palm.  318 ; 
to  pay  the  sheriff  such  fees  as  he  would  be  entitled  to  for  executing  a  writ,  is  void. 

t  SembUy  under  a  power  of  attorney  by  A.  to  BM  to  underwrite  any  policy  of  insurance  not 
exceeding  100/.,  and  to  subscribe  the  same  in  his  ( A.'s)  name,  and  to  settle  and  adjust  losses, 
T?'  >.  Although  B.  cannot  delegate  his  whole  authority  to  another  ;  yet,  having  signed  a 
•nip  for  a  policy  of  insurance,  the  signature  of  the  clerk  for  him,  and  in  his  absence,  to  a 
policy  nude  in  pursuance  thereof,  is  a  good  execution  of  the  power,  that  being  only  a  miais. 
tonal  act,  which  he  night  authorise  another  to  do  for  him ;  but  he  rooet  himself  execute  the 
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%.    GuTRxni  v.  Abioteono.  E.  T.  1822.  K.  B.  1    D.  &,  R.  246 ;  S.  G. 

5  B.  &;  A.  628. 
A  power  of  Assumpsit  upon  a  policy  of  assurance.  Tbe  power  of  attorney  had  been 
attorney  given  by  tbe  defendant  to  fifteen  persons  therein  named,  and  the  question 
given  to  arose  as  to  the  construction  to  be  put  upon  the  following  words  : — "  Jointly  or 
persons  by  separately,  for  me  and  in  my  name,  and  as  my  act  and  deed,  to  sign  and  oa- 
name,  derwrite  all  such  policy  or  policies  of  assurance  upon  all  such  ship  or  ships  as 

"jointly  or  they,  my  said  attorneys,  or  any  of  them,  shall  jointly  or  separately  think  pro- 
separately  per."  Four  of  the  attorneys  died  before  the  policy  was  underwritten,  and  the 
underwrite  Que8^on  at  tne  *"•!  was»  whether  the  policy  was  properly  executed  by  four 
all  such  of  the  survivors,  of  whom  the  defendant  was  one.  The  jury,  under  the  leaned 
policies  as  judge's  directions  found  a  verdiot  for  the  plaintiff,  reserving  the  point 
they  or  any  Abbott,  C.  /.  The  law  certainly  is,  as  contended  for,  that  if  a  power  of  it* 
°h  id"  torney  b6  given  to  three  persons  by  name,  jointly  or  separately,  to  do  or  act,  and 
jointly  or  one  ^^es'  t°e  performance  of  ii  by  the  survivors  will  not  be  a  sufficient  execo- 
[  616  ]  ti°n  °f tne  power.  Though  that,  however,  is  the  rule  of  law,  it  is  not  a  nil* 
separately  which  I  should  be  desirous  of  extending.  In  a  case  falling  precisely  whom 
think  pro-  that  principle,  and  within  the  words  of  the  rule,  I  should  of  course  be  disposed 
per,"  is  to    to  f0}|ow  it.    All  instruments  are  to  be  construed  by  themselves,  but  according 

S%^k     Jft4tVh^Se,VW  • 

ed  as  a  joint to  tDe  wno^e  °^  tDe^r  terms.  We  are  not  to  look  to  any  one  single  sentence  or 
and  sepa.  wor^  m  an  instrument,  but  to  the  whole,  in  order  to  rind  out  what  the  meaning 
rate  author,  of  the  party  is.  Looking  to  the  whole  a(  the  sentence  in  the  power  of  attor- 
ity.  ney  upon  which  the  question  arises,  I  have  no  doubt  that  the  party  intended 

.  the  policy  might  be  signed  and  underwritten  by  the  whole  of  tbe  fifteen  at- 
torneys, or  by  any  of  them.  That  I  take  to  be  the  meaning  of  this  instrument 
My  opinion  is  founded  entirely  upon  the  language  of  the  instrument  itself,  with- 
out contravening  any  rule  that  has  been  laid  down  upon  the  doctrine  of  con- 
struction. Here  is  a  power  of  attorney,  whereby  the  defendant  appointed  fif- 
teen persons,  jointly  or  separately,  in  his  name,  to  sign  all  such  policies  of  in- 
surance as  his  said  attornies,  or  any  of  them,  jointly  or  separately,  shall  think 
proper.  I  think  the  true  construction  of  the  passage,  taking  it  altogether,  is  to 
give  a  power  to  all  or  any  of  them  to  sign,  as  all  or  any  of  them  might  think  fit 
The  words  "  all  or  any  "  are  to  be  taken  in  connection  with  the  latter  words 
*  of  the  sentence,  which  has  reference  to  the  discretion  to  be  exercised,  and 

therefore  the  construction  which  I  put  on  the  instrument  is  perfectly  recon- 
s  cileable.     1  think,  taking  the  whole  of  this  together,  it  is  a  power  to  all  or 
any  to  do  what  all  or  any  might  think  proper  to  do. 

3.     Rok,d.  Heale,  v.  Rashleioh.  M.  T.  1819.  K.  B.  3  B.  &  A.  102. 
A  power  of     A  deed  contained  a  power  of  attorney  to  A.  B.  to  deliver  seisin  of  tbe  pre- 
attorney  to  raises,  according  to  the  form  and  effect  of  the  deed.     The  question  was,  whether 

^*  B#  ,  it  was  not  necessary  for  the  attorney  to  make  livery  on  the  day  of  the  date  of 
empowered.,      ,      ,  J  J  J  J 

him  to  give  *"e  d©eu. 

and  deliver  Abbot,  C.  J.  If  this  objection  were  to  prevail,  it  must  have  the  effect  of 
seisin  of  avoiding  very  many  leases,  particularly  ecclesiastical  leases,  in  which  livery  of 
premises,  8eisin  has  been  made  by  attorney.  But,  notwithstanding  that  mischievous 
*o  Ae  form  con9e(luence8  would  follow  from  our  decision,  if  J  entertained  any  doubt  upoa 
and  effect  of  the  subject,  I  should  be  disposed  to  grant  this  rule  for  the  purpose  of  bavin  J 
a  deed;  the  point  discussed  :  as  that,  however,  would  naturally  excite  great  doubt  and 
held,  that  alarm  in  many  persons  whose  interests  would  be  effected  by  it,  and  as  I  do  not 
make  hie  *  eiltertain  any  doubt  on  ^e  subject,  I  do  not  think  we  ought  to  grant  thepre- 
of  seisin  on  8ent  application.  Had  the  case  in  Coke  not  have  been  overruled  by  any  «n> 
the  day  of  sequent  authority,  I  think,  although  I  do  not  understand  the  principle  ttP°* 
the  date  of  which  it  waa  determined,  I  should  have  yielded  to  it  so  far  as  to  have  granted 
such  deed.*  tj,ja  application,  for  the  purpose  of  having  the  question  decided  in  a  mo* 
solemn  manner  ;  but  it  has  already  been  overruled,  in  two  arguments  in  t°* 

power  in  all  matters  In  which  his  judgment  and  discretion  are  requisite  ;  Mason  v,  Jo*P°> 
1  Smith,  406.  j.iwkJif 

•An  authority  to  an  agent  to  execute  an  indenture  under  seal  must  he  by  deed;  Bee*1  i 
t.  Hac0>,  8D.4B.  108. 
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cue  of  Freeman  v.  West,  upon  reasons  which  appear  to  me  quite  satisfactory. 
The  Court  there  held  that  a  power  to  deliver  seisin,  according  to  the  true 
meaning  of  the  lease,  did  not  confine  the  attorney  to  make  livery  of  seisin  on 
the  particular  day  of  the  date  of  the  deed,  but  extended  to  his  doing  so  at  f  617  ] 
some  convenient  opportunity  afterwards.  1  think  therefore  that  the  livery  of 
seisin  was  properly  made  in  this  case,  and  that  we  ought  to  refuse  this  rule.  , 

4.    Admiston  v.  Wright.  JVL  T,  1807.  N.  P.   1.  Campb.  08. 

The  defendant  had  a  gang  of  negroes  let  out  of  Jamaica.     A.  L.  the  plain- One  partner 
tiff's  partner,  was  his  attorney  on  record  in  that  island,  and  he  had  the  manage- P08868*68. 
ment  of  those  negroes.     In   1813,  the  defendant  wished  to  transfer  them  toj^J*^ 
his  estates  in  Georgia,  and  for  that  purpose  bis  agent  at    the  latter  place  dis-  under  a 
patched  the  ship  Mary,  Captain   Beck,    to  Jamaica.     The   negroes  were  put  power  of 
on  board  by  the  plaintiff  at  Port  Maria,  and  carried  to  Port  Antonio  ;  but  as  attorney 
the  captain  had  not  got  a  permit  for  receiving  them,  they  were  there  seized  as£(^^«art. 
forfeited,  together  with  the  ship  and  the  rest  of  her  cargo.     To  release  them,  n«r.    ^^ 
the  plaintiff  paid  as  a  composition   1,2002.,  which  he  sought  to  recover  in  this 
action. 

Lord  EUenborough  held,  that  as  it  was  a  voluntary  payment,  the  plaintiff 
could  possess  no  general  authority  as  partner  of  A.  L.,  whose  powers  as  attor- 
ney on  record  were  clearly  incommunicable,  and,  as  manager  of  the  gang  of  ne- 
groes, he  was  functus  officio  after  delivering  them  on  board  the  ship. — Verdict 
for  the  defendant. 

See  Parker  v.  Rett,   1  Salk.  16  ;  Ld.  Raym.  658  ;  Camber's  Case,  9  Rep. 
76  ;  2  Roll.  393  ;  3  Ch.  Cases,  202. 

III.  RELATIVE  TO  THE  REVOCATION  OF. 
1.  Walsh  v.  Whitcomb.  T.  T.   1796.  N.  P.  2  Esp.  565. 
Assumpsit  for  work  and  labour,  and  goods  sold  and  delivered,  with  the  com*  Wte~e  a 
mon  counts.     The  defence  was,  that  the  plaintiff,    in    the  month  of   October,  l*wer  °f. 
1794,  having  become  insolvent,  had  executed  a  power  of  attorney   to  one  B.,  a**?m**  w 
together  with  a  geneial  assignment  by  deed,  authorizing  him  to   give  proper  part  of  a 
receipts  and  discharges  for  the  same  ;  and  that  he  had  also  given  B.  a  power  security  for 
to  appoint  a  substitute  or  other  person  to  act  in  his  room  for  the  same  purposes,  money,  it  is 
In  October,  1795,  B.,  in  pursuance  of  the  power  of  substitution  so  given,  exe- "ot revoca" 
cuted  an  authority  to  oneC.  H.     H.  applied  to  the  defendant  for  the  debt  due 
to  the  plaintiff;  he  paid  it,  and  took  his  receipt. 

Per  Lord  Kenyan.  There  is  a  difference  in  cases  of  powers  of  attorney  ;  in 
general  they  are  revocable  from  their  nature ;  hut  there  are  these  exceptions  : 
where  a  power  of  attorney  is  part  of  a  security  for  money,  there  it  is  not  re- 
vocable ;  where  a  power  of  attorney  was  made  to  levy  fine,  as  part  of  a  securi- 
ty, it  was  held  not  to  be  revocable  :  the"  principle  is  applicable  to  every  case 
where  a  power  of  attorney  is  necessary  to  effectuate  any  security;  such  is  not 
revocable.  In  the  present  case,  the  plaintiff  assigned  all  his  effects,  &c, 
over  to  B.,  to  whom,  amongst  others,  he  was  indebted.  The  power  of  attor- 
ney was  made  to  B.  to  call  in  the  debts  for  the  benefit  of  the  creditors  ;  it  was 
part  of  the  security  for  the  payment  of  the  creditors.  Tt  was,  therefore,  by 
law  not  revocable,  and  the  payment  bv  the  defendant  is  good.  [  618  ] 

2.  Watson  v.  Kino.  M.  T.  1*815.  N."  P.   4  Camp.  272  ;   1  Stark.  121.  S.   P.  Bat  death  is 
Siiipmanv.  Thompson.  E»  T.    1718.  K.  B.  Willes,  105.  a  revoca- 

Lord  EUenborough.  A  power  occupied  with  an  interest  cannot  be  revoked tMm  * 
by  the  person  granting  it,  but  is  necessarily  revoked  by  his  death.  How  can  though  * 
&  valid  act  be  done  in  the  name  of  a  dead  man  ?  coupled 

See  Co.  LUt.  52  ;  Styles,  424.  with  an  in- 

3.  Wallace  v.  Cook.  H.T.  1804.  N.  P.  5  Esp.  117.  tereet.* 

Assumpsit,  for  money  had  and  received,  brought  by  the  plaintiff,  as  odminis-  And  a  pay. 

hrator  of  his  son,  who  had  been  a  sailor  on  board  a  king's  ship,  and  who  died  ment  to  *■• 

'  °  v  attorney 

*  Although  the  act  were  appointed  to  be  done  after  the  death  of  the  principal  ;  Roll.  AT*. 
Feoffments,  a.  1 ;  9  Ves.  118  ;  Willee,  565  ;  1  Bac.  Abr.  Authority,  E. 
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madeaftei  on  board  the  Spanker  hospital  ship.  It  was  given  in  evidence,  that  he  enter- 
the  death  e(j  on  ^arj  a  king's  ship  in  September,  1794,  at  which  time  he  had  given  t 
cipatV*"11"  Power  °f  attorney  to  receive  his  wages,  &c.  He  served  on  board  of  other 
bad.*  ships,  the   last  of  which  was  the  Union,  and   died  in  September,  1799.    To 

prove  his  death,  a  clerk  was  called  from  the  Sick  and  Hurt-Office;  he  proda- 
ced  a  book  from  the  office,  in  which  the  death  of  the  plaintiffs  son  was  enter* 
ed.  The  defence  was,  that  the  money  was  paid  to  the  person  having  the  pow- 
er of  attorney.     This  payment  was  made  in  1800. 

Lord  Ellenborough.  This  is  no  defence ;  the  sailor  having  died  in  Sep- 
tember, 1799,  his  death  was  a  revocation  of  the  power  of  attorney,  and  no 
subsequent  payment  was  legal. — Verdict  for  the  plaintiff. 

4.  Alley  v.  Hotson.  M.  T.  1815.  N.  P.  4  Campb.  325. 
Qr.  wheth-  A.  being  indebted  to  B.,  on  going  abroad  leaves  a  general  power  of  attorney 
er  bank.  with  him,  and  sends  an*order  to  C,  to  whom  he  had  consigned  goods  lor  sale, 
ruptcy  ia  a  t0  remit  the  proceeds  to  B.  on  his  account.  C.  sells  the  goods,  and  remits  toe 
oTa^Dower  Procee<^8  to  B-  J  afterwards,  and  before  the  money  was  received  by  B.,  A.  com- 
of  attorney.  H"*8  an  act  of  bankruptcy. 

Lord  Ellenborough.  I  am  of  opinion,  that  B.  has  a  right  to  detain  the  mo- 
ney, in  satisfaction  of  the  debt  due  to  him  from  the  bankrupt.  When  the  order 
of  8th  of  January,  1812,  was  given,  the  bankrupt  had  a  power  to  give  it  ;  and 
being  coupled  with  an  interest,  I  think  it  was  not  countermanded  by  his  sub- 
sequent bankruptcy, 

IV.  RELATIVE  TO  THE  PRODUCTION  OF,  IN  EVIDENCE. 
Johnson  v.  Mason.  H.  T.  1794.  N.  P.  1  Esp.  89. 
An  agent  Replevin.  The  defendant  made  conusance  :  first,  under  Lord  Stamford  ; 
who  exe-  and  second,  under  one  B.,  for  rent  in  arrear.  The  premises,  for  thereat  of 
cutes  a  which  the  distress  had  been  made,  had  been  limited  to  A.  B.  for  life  ;  remain- 
[  619  ]  derover.  The  tenant  for  life  was  dead  ;  so  that,  at  the  time  of  the  distress 
deed  under  taken,  S.  was  seised  in  fee  in  possession.  A.  B.  in  her  life-time  having  no  pow- 
attornev  er  to  ma'ce  lea9es*  had  nevertheless  demised  the  premises  by  lease  to  C.  D.  for 
cannot  be  21  years.  She  died  before  the  lease  expired  ;  and  C.  D.  paid  his  rent  to  S., 
examined  and  continued  in  possession,  though  his  lease  was  void  ;  and  soon  after,  in  con- 
with  respect  sideration  of  100Z,  paid  to  him  by  the  plaintiff,  let  to  him  the  premises  for  the  re- 
to  the  con-  manider  of  the  21  years.  E.  D.,  wife  to  C.  D.,  the  lessee,  was  called  as  a  wit- 
such  deed  Dess*  The  counsel  was  then  proceeding  to  ask  her  some  questions  arising  out 
unless  the  of  the  deed.  This  was  objected  to,  unless  her  power  of  attorney  was  produced, 
power  of     she  having  executed  the  deed  by  virtue  of  such  power, 

attorney  be  Lord  Kenyon  ruled  it  to  be  necessary  that  the  power  of  attorney  should  be 
pro  uce  .T  proc|uce(j# 

I.  RELATIVE  TO  THE  NATURE  AND  DIFFERENT  KINDS  OF. 

(A)  By  common  law,  p.  621. 

(B)    STATUTE   OP  XJ8ES,  p.  621. 

(C)  Relating  to  land,  p.  621. 

II. IN  WHAT  CONVEYANCES,  POWERS  MAY 

BE  INSERTED,  p.   622. 

Ill THE  WOR1JS  NECESSARY  TO  CREATE, 

p.  622. 
IV.  PERSONS  BY  WHOM  POWERS  MAY  BE  GIVEN. 

(A)  Ik  general,  p.  622. 

*  By  the  civil  law,  payment  before  the  death  of  the  principal  can  be  known  is  valid ;  Dig. 
17.  1.  26.  1.  e. ;  Dictum  per  Bayley,  J.,  in  Smith  v.  Mingay,  1  M.  &  S.  95 ;  2  Ves.  118;  18 
Id.  142.  146  ;  5  T.  R.  215. 

{And  in  an  action  on  a  policy  subscribed  by  an  agent  under  a  power  of  attorney,  it  is  snflr 
cient  proof  of  the  agency  that  the  defendant  is  in  the  habit  of  paying  losses  npon  policies  so 
subscribed,  without  producing  the  power ;  Houghton  v.  Anderson,  1  Campb.  88.  Ld.  EUeobo- 
rough,  C.  J.,  1814. 
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(B)  In  fabticulak. 
(a)  Feme  coverts,  p.  622.     (b)  Infants,  p.  623. 

V. WHO  MAY  BE  APPOINTEES,  p.  623. 

VI. THE  CONSTRUCTION  OF,  AND  WHAT 

DOES,  OR  DOES  NOT,  AMOUNT  TO  AN  EXECUTION  OF. 

(A)  AS   TO    WHAT  INSTRUMENT  AMOUNTS  TO    AN  EXECUTION  OF,  IN 
GENERAL,  p.    623, 

(B)  WHERE  A  PARTICULAR  INSTRUMENT  IS   TO  BE  USED,  OR 

MODE  PURSUED,  p.    627. 

NO  PARTICULAR  INSTRUMENT  IS  NAMED,  p.  631. 
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THE    RECITAL    OF  THE  POWER,    p.    632. 


E^  AS  TO  THE  STATEMENT  OF  THE  SUBJECT  OF  THE  POWER,  p.  632.    [    620  1 
F)  TIME  AND  MANNER  OF  EXECUTING,  p.  633. 

*G)  By  whom,  p.  634. 

H)  As  to  what  may  be  implied  from  a  power,  p.  635. 

I)  AN   EXCES8  OF,  p.    635. 

J)  Construction  of,  in  general,  p.  636. 
VII.  RELATIVE  TO  THE  EFFECT  OF  THE  EXECUTION  OF,  p. 
641. 

VHL WHEN  A  COURT  OF  EQUITY  WILL  IN- 

TERFERE,  p.  642. 
IX.  THE  EXTINGUISHMENT  AND  DESTRUC- 
TION OF. 

A)  In  general,  p.  643. 

B)  By  bargain  and  sale,  p.  644. 
CJ  —  complete  execution,  p.  644. 

U)  CONVEYANCE,  p.    644. 

'El  FEOFFMENT,  p.    645. 

F)  FINE   AND  RECOVERY,    p.  615. 

G)  FORFEITURE  TO  THE  CROWN,    p.  645. 

H)  MERGER,    p.   645. 

(I)     RELEASE,    p.   645. 

X.  PARTICULAR  POWERS. 

A)  To  devise,  p.  646. 

B)  As  to  jointures,  p.  647.  * 

C)  To  lease. 
(a)  Origin  and  nature  of,  p.  648.     (b)  In  what  instruments  to  be  inserted,  p. 

649.  (c)  In  what  cases  such  power  may  be  exercised,  and  what  amounts  to  an 
execution  of,  p.  649.  (d)  By  whom,  p.  652.  (i)  As  to  the  instrument,  p.  653. 
{f)  As  to  the  lands  to  be  leased,  p.  653.  (g)  As  to  the  time  when  the  lease  is  to 
commence,  p.  659.  (A)  As  to  the  duration  of  the  lease,  p.  662.  (i)  As  to  the 
rent  reserved,  p*  663.  (j)  As  to  tlte  clauses  and  covenants,  p.  667.  (k)  As  to 
on  whom  binding,  p.  670.  (/)  As  to  the  effects  of  making  several,  p.  670.  (m) 
As  to  Us  being  void  in  part  and  good  for  the  residue,  and  herein  of  the  effect  of  the 
remainder-man  receiving  rent,  p.  671.  (n)  As  to  the  construction  of,  p.  673. 
(o)  How  destroyed  or  suspended,  p.  674.  (p)  As  to  waste  connected  with,  p. 
676. 
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(D)  Statute at?le,  p.  676. 

(E)  To  3IAKE  wills,   p.   678. 


L  RELATIVE  TO  THE  NATURE  AND  DIFFERENT  KINDS  OF. 

(A)  By  common  law.  * 

*  A  power  is  an  authority  given  by  one  individual  to  another  to  do  an  act.  Powers 
were  well  known  to  the  common  law,  and  were  divided  into  two  sorts;  naked  powers  or 
bare  authorities,  and  powers  coupled  with  an  interest.  Thus  Littleton  says,  a  man  may 
devise  that  his  executors  shall  sell  his  land,  in  which  case  the  power  is  a  naked  one.  And 
Lord  Coke,  in  his  comment,  observes,  that  if  a  man  devises  land  to  his  executors  to  be  sold, 
thi*  is  a  power  coupled  with  an  interest.  There  is  a  material  difference  in  common  law 
powers,  between  a  naked  power  or  bare  authority,  and  a  power  coupled  with  an  interest.  In 
the  case  of  a  naked  power,  if  it  is  exceeded  in  the  act  done  it  is  entirely  void  ;  but  in  that 


[621  ] 
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(B)  By  statute  of  uses.  * 

(C)  Relating  to  land.  1 

Eaelof  Darlington  v.  Pultknky.  E.  T.  1775.  K.  B.  Cowp.  263. 
A  power  Per  Cur.     Powcts  are  of  three  kiuds  : — First,  Naked  powers,  unaccompani- 

r elating  to  ecj  witn  any  interest.  To  this  species  of  powers  only  the  common  law  autho- 
land^8  "•  thorilies  apply  ;  aiid  the  construction  of  theui,  like  the  construction  of  condi- 
ftvourobly.  tions  to  whu-h  they  were  compared,  has  been  very  rigid.  Secondly,  Po wet* 
But  a  power  granted  to  the  donee  of  a  particular  estate.  'J 'hese  powers  having  their  foun- 
collateral  to  dation  in  the  will  of  the  donor,  were  formerly  construed  strictly  in  favour  of 
the  land  is  tne  v  em«ii ndet  -man,  but  no  further  ;  and  of  late  even  that  strictness  has  been 
•trictly.t  thought  wronjr  ;  so  that  now  they  are  taken  more  liberally  ;  1  P.  Wms.  244. 
|  622  1  Beale  v.  Bcale ;  2  Burr.  1 136.  Thirdly,  Powers  reserved  by  the  donor  to  him- 
self.    The.se  powers  have  always  been  taken  largely. 


II.  RELATIVE  TO  IN  WHAT  CONVEYANCES  POWERS  MAYBE 

IXSERTED.§ 

III.  RELATIVE   TO  THE  WORDS  NECESSARY  TO  CREATE.!! 

IV.  RELATIVE  TO  THE  PERSONS  TO  WHOM  POWERS  MAY  BE 

GIVEN. 

(A)  IN    GKNERAL.? 

of  a  power  coupled  with  an  interest,  it  is  good  for  so  much  as  ia  within  the  power,  and  void 
for  the  rest  only.  "" 

*  Powers  derived  from  the  statute  of  uses  arc  authorities  of  revocation  and  npnoiutmiul. 
and  may  be  inserted  in  conveyances  which  owe  their  effect  to  the  statute  of  uses ;  and, 
when  executed,  the  uses  originally  declared  cease,  and  new  ones  immediately  arise  to  the 
persons  named  in  the  appointment,  to  which  uses  the  statute  transfers  the  legal  eatate  aad 
possession. 

t  Powers  of  revocation  and  appointment  may  be  reserved  either  to  the  original  owners 
of  the  land,  or  to  strangers  ;  from  whence  arises  the  general  division  of  powers  into  those 
which  relate  to  the  land  and  those  which  are  collateral  to  it.  Powers  relating  to  the  land 
are  those  which  are  given  to  some  person  having  an  estate  or  interest  in  the  land,  over 
which  they  are  to  be  exercised.  These  are  again  subdivided  into  powers  appendant  and  in 
gross.  A  power  appendant  is  where  a  person  has  an  estate  in  land  with  a  power  of  revoea. 
tion  and  appointment ;  the  execution  of  which  falls  within  the  compass  of  his  estate,  as 
where  a  tenant  for  life  has  the  power  of  making  leases  in  possession;  so,  if  a  person  limits 
an  estate  to  such  uses  as  he  shall  appoint  by  his  will,  and  in  the  mean  time  to  the  nee  of 
himself  and  his  heirs,  the  settler  has  a  qualified  fee  and  a  power  of  appointment  appendant 
toahis  estate.  A  power  in  gross  is  where  a  person  has  an  estate  in  the  land  with  a  power  of 
appointment;  the  execution  of  which  falls  out  of  the  compass  of  his  estate,  but  notwithstamL 
ing  is  annexed  in  privity  to  it,  and  takes  effect  in  the  appointee  out  of  an  interest  vested  in 
the  appointor.  Thus,  where  a  tenant  for  life  has  a  power  of  creating  an  estate,  to  commence 
after  the  determination  of  his  own,  just  as  to  settle  a  jointure  on  his  wife,  or  to  create  a  term 
for  years,  to  commence  after  his  deeth  ;  these  are  powers  called  in  gross,  because  the  estate 
of  the  person  to  whom  they  are  given  will  not  be  effected  by  the  execution  of  them. 

X  Powers  collateral  arc  those  which  are  given  to  mere  strangers,  who  have  no  interest  in 
the  land.  Thus  where  powers  of  sole  end  exchange  are  given  to  trustees  *in  a  settlement, 
they  ure  said  to  bo  collateral  to  the  land. 

§  Powers  may  be  inscrjed  in  all  conveyances  which  derive  their  effeot  from  the  atatate 
ot  uses ;  and,  when  executed,  the  uses  originally  declared  cease,  and  new  uses  immedl. 
ately  arise  out  of  tho  seisin  of  tho  cognizees,  recoverors,  relasees,  to  the  person  named  in  the 
appointment ;  and  the  statute  transfers  the  legal  estate  to  the  appointees,  who,  by  that  meant 
acquire  the  legal  estate  and  possession.  The  power  usually  reserved  in  settlements  of  leas, 
ing,  jointuring,  selling,  exchanging,  and  changing,  though  not  usually  called  so,  are,  in  fret, 
powers  of  revocation,  for  they  operate  as  revocationa  pro  tanto  of  the  proceeding  estates  J 
4  Com.  Dig.  229.  Powers  are  in  general  only  inserted  in  conveyances  which  operate  by 
transmutation  of  possession,  that  is,  in  declarations  of  uses,  of  fines,  and  recoveries  or  in  re. 
leases;  4  Com.  Dig.  231 ;  Sugd.  Pow.  117. 

I)  No  particular  words  need  be  used.  It  is  sufficient  if  the  intention  of  the  person  who 
creates  the  power  be  clearly  manifested.  Tnus,  where  the  words,  "and  if  the  said  A.B. 
shall  make  any  estate  in  fee  simple,  or  fee  tail,  then  the  use  shall  lie,"  <fcc.  were  inserted 
in  a  deed  without  mentioning  any  particular  lands,  it  was  resolved  that  they  should  be  in- 
tended of  the  lands  comprised  in  the  deed,  and  were  sufficient  to  create  a  power.  So,  when) 
the  words  were,  "  It  shall  be  lawful  forB.  to  alter,  change,  &c.  any  use,  and  to  limit  newf 
or,  "  that  after  altering,  changing,  &c.  said  uses,  the  fine  shall  be  to  the  new  usee  limited," 
they  were,  held  sufficient  to  create  a  power. 

T  By  the  common  law,  powers  and  authorities  may  be  given  to  persona  who*  in  other 
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PARTICULAR. 

Feme  coverts*. 
(b)  Infant*.]  [  623  ] 


V.  RELATIVE  TO  WHO  MAY  BE  APPOINTEES.  J 

VI.  RELATIVE  TO  THE  CONSTRUCTION  OF,  AND  WHAT  DOES, 
AND  DOES  NOT,  AMOUNT  TO  AN  EXECUTION  OF. 

(A)    As  TO  WHAT  INSTRUMENT  AMOUNTS   TO   AN    EXECUTION  OF,  IN   GENERAL.  § 

1.     Robinson  v.  Hardcastle.  M.  T.  1708.  K.  B.  2  T.  R.  241.  In  exec*. 

Per  Bulier,  J.     1  take  it  to  be  a  clear  rule  of  law  on  the  execution  of  atin*a  P°w- 
power,  that  the  execution  must  have  a  reference  to  the  power  itself;  and  ^^r^go?^1" 

cmoi,  are  incapable  of  disposing  of  lands,  on  account  of  particular  incapacities  and  disabi- 
lities. For  the  execution  of  a  naked  power,  or  authority,  cannot  be  attended  with  any  pre- 
judice to  the  persons  labouring  under  such  incapacities,  or  to  those  for  whose  benefit  the 
authority  is  exercised. 

9  A  married  woman  may  execute  a  power,  whether  appendant  in  gross,  or  simply  colla- 
teral, Harris  v.  Graham,  1  Rol.  Abr.  339.  pi.  12 ;  2  Rol.  Abr.  247.  pi.  6 ;  Gibbons  v.  Moulton, 
Finch,  346;  Daniel  v.  Uply,  Latch.  39 ;  Godb.  327.  pi.  419 ;  Bay  ley  v.  Warburton,  Com.  Rep. 
494;  Tomlinaon  v.  Dighton,  1  P.  Wms.149 ;  Travel  v.  Travel,  3  Atk.  711 ;  2  Ves,  191 ;  and 
as  well  over  a  copyhold  as  a  freehold  estate,  Driver  v.  Thompson,  4  Taunt,  294.    It  is  not 
material  whether  the  power  is  given  to  an  unmarried  woman,  who  afterwards  marries,  Gib- 
boos  v.  Moulton,  sttpru,  or  to  a  woman  while  she  is  married,  who  afterwards  takes  another 
husband,  Bayley  v.  Warburton,  eupra  ;  Barnet  v.  Mann,  1  Ves.  157 ;  in  both  cases  she  may 
execute  the  power,  and  the  concurrence  of  her  husband  is  in  no  case  essential ;  Sugd. 
Pow.  150.  vol.  1.  p.  132.  n.  (N.)  But  a  power  given  to  a  woman  being  *ole,  caunot  be  exe- 
cuted by  her  during  her  coverture  ;  Lord  Antrim  v.  Duke  of  Buckingham,  1  Ab.  Eq.  343 ; 
ICh.  Ca.  17;  2  Freem.  168.     It  is  now  usually  inserted  in  the  deed  by  which  the  power 
is  created,  that  a  woman  shall  be  enabled  to  execute  it,  whether  she  be  eole  or  married. 
The  proper  mode  of  creating  a  power  of  this  kind  is  to  convey  the  lands  to  trustees  to  the 
separate  use  of  the  wife  ;  remainder  to  such  persons,  and  for  such  estates  as  she  shall,  by 
•ay  deed  or  writing  under  her  hand,  notwithstanding  her  coverture,  direct  or  appoint ;  but 
Although  no  such  conveyance  be  made,  and  articles  only  are  entered  into  previous  to  a  mar- 
riage, by  which  is  agreed  that  the  wife  shall  have  a  power  to  dispose  of  any  estate  which 
may  descend  to  her,  it  will  be  sufficient,  and  a  court  of  equity  will  support  such  a  power';  4 
Cro.  Dig.  238;  Wright  v.  Lord  Cadogan,  6  Bro.  P.O.  156;  Ambl.  468;  Rippon  v.  Dowd- 
mg,  Ambl  565;  et  vide  Doe  v.  Staple,  2  T.  R.  684;  Dillon  v.  Grace,  2  Sch.  &  Lef.  456. 
But  where  the  agreement  is,  that  the  wife  may  dispose  of  the  estate  by  will,  a  will  made  be- 
fore the  marriage,  although  subsequently  to  the  agreement,  will  be  revoked  by  the  marriage 
unless  expressly  authorised  by  the  articles  to  be  made  before  the  marriage ;  Hodsden.v. 
Lloyd,  2  Bro.  P.  C.  534 ;  Doe  v.  Staple,  2  T.  R.  684,  697.     It  will  not,  however,  be  infer- 
red, that  the  power  was  only  to  be  executed  in  the  event  of  the  wife  surviving  the  husband, 
from  the  circumstance  that  it  was  to  be  executed  by  will  only,  although  a  feme  covertjcimnot 
laake  a  proper  will ;  Driver  v.  Thomson,  4  Taunt.  294 ;  Sugd.  Pow,  153. 

t  Aa  infant  is  capable  of  executing  a  bare  authority ;  for  it  has  been  held,  that  a  covenant 
entered  into  by  an  infant  on  his  marriage  was  a  good  execution  of  a  power,  It  is,  however, 
now  settled,  that  where  a  power  is  given  to  an  infant  relating  to  his  own  estate,  it  must  be 
inserted  in  the  deed,  that  he  may  execute  it  during  his  infancy,  otherwise  his  execution  of 
it  will  have  no  effect. 

♦  All  those  who  are  capable  of  taking  lands  by  any  common  law  conveyance  maybe  ap- 
pointees. A  woman  may  also  take  by  appointment  from  her  husband,  because  the  [estate 
does  not  pass  immediately  from  hiin,  but  from  the  trustees. 

i  Power  of  revocation  and  appointment  were  formerly  directed  to  be  executed  by  the 
tender  of  a  ring,  the  payment  of  a  sum  of  money,  dec.  ;  but  in  modern  times  they  have  in 
••n^ral  been  directed  to  be  executed  by  deed  or  instrument,  in  writing,  or  by  will  And 
tn.6 ^©cution  of  these  powers  may  be  restrained  by  collateral  circumstances,  and  attended 
*rth  such  forms  and  ceremonies  as  the  persons  creating  such  powers  may  think  proper 
to  require,  nor  can  acourtof  law  dispense  with  the  performance  of  them,  withont  violating 
.1inJantipn  °^ tne  Parties.  It  is  a  general  rule,  that  all  the  forms  and  circumstances  pre- 
scribed by  the  deed  creating  the  power  must  be  strictly  observed ;  see  Digges's  case,  1 
J°»  173  ;  Thruxton  v.  the  Attorney-General,  1  Vern.  340  ;  Hawkins  v.  Kemp,  3  East,  410; 
»«h  and  Montague's  ease,  3  Ch.  Ca.  55  ;  2  Freem.  193  ;  Kibbet  v.  Lee,  Hob.  312  ;  Ward 
▼•  Lenthall,  1  Sid.  143 ;  Darmer  v.  Thurland,  2  P.  Wms.  50fi  ;  Thayer  v.  Thayer,  Palm. 
JW  ;  Wright  v.  Wakeford,  17  Ves.  454 ;  Taunt.  213  ;  Morison  v.  Turnover,  18  Ves-  175  ; 
l>oe,d.  Mansfield  v.  Peach,  2  M.  &  S.  576 ;  Doe. v.  Pearse,  2  Marsh,  102  ;  Wright  v.  Bar- 
low,  3  M.  &  S.  512  ;  Moodie  v.  Reid,  Rep.  516  ;  7  Taunt.  355. 

An  instrument  may  in  some  cases  take  effect,  either  as  an  appointment  of  a  use,  or  aa 
a  common  law  conveyance,  where  the  person  who  conveys  has  a  power  of  appointment 
*ua  aa  estate  in  fee  simple  in  default  of  appointment.    Thus  in  Sir  C.  Clere'e  case,  it  was 
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tea  can  only  a  person  claiming  under  the  execution,  takes  under  the  deed  by  which  the 
*,.^.ftt.       power  is  created  ;  and,  therefore,  that  the  uses  limited  by  the  power  must  be 
Mltor        such  as  would  have  been  good  if  limited  by  the  original  deed. 

might  have  re8°lved,  that  where  a  feoffment  was  made  to  the  use  of  such  a  person  and  persons  as  the  feofc 
done.  ^or  8Q0U'd  appoint,  and  until  appointment  to  the  use  of  his  heirs;  if,  in  such  a  case,  the  feof. 

for  devised  the  land  by  will  (having  a  power  to  devise  it)  as  owner,  without  any  reference 
to  his  power,  it  would  pass  as  a  devise  by  the  will,  and  not  appointed  under  the  power  for 
the  testator  had  an  estate  devisable  to  him,  and  also  a  power  to  limit  a  use,  and  his  election 
to  pursue  whichever  of  them  he  chose.  So  that  when  he  devised  the  land  itself,  without 
any  reference  to  his  power,  he  showed  his  intention  to  pass  the  estate  by  his  will,  as  owner 
of  the  land,  and  not  to  limit  a  use  under  his  power. 

In  a  subsequent  case,  Lord  Hobart  said,  that  where  an  interest  and  an  authority  meet,  if 
the  party  declare  clearly  his  will  to  be,  that  this  act  shall  take  effect  by  his  authority  or 
power,  then  it  shall  prevail  against  the  interest,  for  modus  et  conventio  vincunt  legem.    It  is 
now  the  usual  practice*  where  a  person  has  power  and  an  interest,  for  him  to  make  an  ap- 
pointment in  pursuance  of  his  power,  and  in  the  same  deed,  by  a  new  witnessing  pan,  to 
convey  the  lands  by  lease  and  release.     It  is  also  observable  that,  although  at  law  a  dif- 
ferent  interest  cannot  be  given  from  that  mentioned  in  the  power;  for  example,  a  chattel  in- 
terest instead  of  a  freehold,  Whitlock's  case,  8  Co.  69.  n ;  Battle  v.  Popham  Store.  992 ;  Roe 
v.  Prideux,  10  East,  158 ;  yet  where  the  nature  of  the  interest  is  the  same,  an  appointment 
of  a  lesser  estate  than  that  which  the  appointor  was  enabled  to  limit  was  good  at  law  as  well  as 
in  equity ;  Sugd.  Pow.  447  ;  Phelp  v.  Hay,  Sugd.  Pow.  447.    But  where  a  person  has  a 
power  of  appointment  unto  and  among  his  children,  in  such  shares  and  proportions  as  he 
shall  think  proper,  the  appointor  must  give  the  whole  among  his  children ;  and  although  at 
.  law  any  share,  however  nominal,  will  be  good  execution  of  the  power  ;  1  Vern.  67;  1 T. 
R.  438.  n  ;  et  md.  4.  V es.  785 ;  16  Ves.  26 ;  Morgan  v.  Surman,  1  Taunt.  2895 ;  yet  in  equity 
the  gift  of  a  sum  merely  illusory  with  reference  to  the  amount  of  the  fund,  and  the  number 
of  the  objects  among  whom  it  is  to  be  distributed  (as  if  a  man  give  one  of  his  children  10,- 
0002.  an  1  another  only  2«.  6d.),  will  be  void  ;  Gibson  v.  Kinver,  1  Vern.  66 ;  Vanderxel  v. 
Acclom,  4.  Ves.   771 ;   Ker  v.   Duke  of  Roxburgh,  2  Doug.  199,  200.     So,  where  a  man, 
with  such  a  power  of  appointment,  gave  a  proper  share  to  a  daughter  at  death's  door  at 
the  time,  in  this  way  (as  he  would  to  her  administrator),  making  a  gift  to  himself,  it  was 
held  bad ;  for  the  power,  though  discretionary,  must  not  be  abused,  but  substantially  execu- 
ted ;  S.  C.     But  all  the  interest  given  to  the  child,  contingent  as  well  as  vested,  mast  be 
taken  into  consideration  ;  Bare  v.  Whi  thread,  10  Ves.  15.    The  question,  whether  an  ap- 
pointment is,  or  is  not,  illusory,  must  be  determined  upon  the  circumstances  of  each  case, 
according  to  a  sound  discretion ;  the  power,  however  large  the  terms,  being  in  some  degree 
coupled  with  a  trust ;  but  an  equal   distribution  is  not  required,  nor  any  reason  for  the  in- 
equality, unless  a  share  is  clearly  unsubstantial ;  Butcher  v.  Butcher,  1  Ves.  &  B.  79 ;  9  Ves. 
382;  et  vide  Mocatta  v.  Lonsaday,  12  Ves.  123 ;  Dyke  v.  Sylvester,  12  Ves.  126;  Bare  v. 
Whitbread,  10  Ves.  31 ;  16  Ves.  45.    Where  a  power  of  appointment  extends  over  dif- 
ferent kinds  amongst  the  same  objects,  part  of  each  fund  need  not  be  appointed  to  each:  for 
example,  if  there  are  two  objects,  all  the  reality  may  be  given  to  one,  and  all  the  personal- 
ty to  the  other;  Morgan  v.  Surman,  1  Taunt.  289.     An   appointment,   apparently  illusory, 
may,  be  justified  by  circumstances ;  as  ii  a  child  become  a  bankrupt,  and  has  not  obtained 
his  certificate  ;  Bare  v.  Whitbread,  16  Ves.  25  ;  and  where  a  father,  having  advanced  a  child 
upon  marriage,  recited  that  as  a  reason  for  giving  her  a  small  share,  it  was  held  not  to  be 
illusory;  Bristow  v.  Warde.  2  Ves.  jun.  366 ;  et  vid.  Smith  v.  Lord  Camelford,  2  Ves.  698 ; 
Vanderzce  v.  Acclom,  4  Ves.  771  ;  Lonq  v.  Long,  5  Ves.  445 ;  Spencer  v.  Spencer,  5  Ves. 
3S2  ;  Bare  v.  Whitbread,  ante,  624.  n.     But  it  seems,  that  in  these  cases  the  provision  must 
move  from  the  person  entrusted  with  the  power  of  appointment :   Mocalton  v.  Lonsada,  11 
Ves.  123 ;  Bare  v.  Whitbread,  16  Ves.  25 ;  Lysaght  v.  Royse,  2  Sch.  &  Lef  151 ;  Butcher  v. 
Butcher,  1  Ves.  &  B.  97 ;  Bed  vid.  Vanderzee  v.  Acclom,  4  Ves.  785.      It  is,  however, 
clearly  settled,  that  it  must  not  move  from  the  person  creating  the  power;  Kemp  v.  Kemp, 
5  Ves.  861 .  Lysaght  v.  Royse,  2  S.  &  L.  15.  So  an  illusory  appointment  cannot  be  set  aside 
if  the  parties  have  agreed  to  abide  by  the  intention  of  the  appointor ;  Pawlet  v.  Pawlet,  1  * 
•  Wils.  224.  Where  the  land  is  given  by  the  instrument  creating  the  power  to  the  objects  in 
default  of  appointment,  the  dying  without  any  appointment  as  to  a  part,  is  considered  equal 
to  an  actual  appointment,  and  therefore  a  sufficient  share  being  permitted  to  descend,  will 
prevent  any  question  of  illusion  ;  Wilson  v.  Piggott,  2  ves.  jun  351 ;  and  if  an  appointment  be 
made  of  part  of  the  fund,  including  some  of  the  objects,  but  leaving  a  share  not  illusory  to 
descend,  and  afterwards  an  appointment  be  made  of  the  residue,  wholly  excluding  or  giv- 
ing  an   illusory  share    to  conic,  the  last  appointment  only  shall  be  void,  so  that  the  resides 
may  descend,  and  uphold  the  former  appointment ;  Wilson  v.  Piggott,  2  Ves.  351 ;  et  eta*. 
1  Ves.  &  B.   101 ;  Suijd.  Pow.  490.     Where  the  appointment  is  Fet  aside  as  illusory,  the 
fund  is  distributed  equally  amongst  the  objects ;  Ghison  v.  Kinver,  1  Vern.  66;  et  vid.  Alex, 
ander  v.  Alexander,  2  Ves.  640  ;  Kemp  v.  Kemp,  5.  Ves.  859.     But  an  appointment  to  one 
child,  under  a  power  of  appointment  to  one  or  more,  is  good  if  fairly  made;  Dauberny  v. 
Cockburn,  1  Meriv.  644  ;  though,  if  fraudulent,  it  has  no  consideration  to  support  it;  S.C. 
It  is  farther  observable,  that  a  condition  cannot  be  annexed  to  an  estate  created  nnder  a  power 
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2.  Dos,  o.  Devonshire  v.  Cavendish.  T.  T.   1792.  K.  B.  4  T.  R.  743.  n.    [  625  ] 
Per  Lord  Mansfield,  C.  J.     It  is  objected  that  tbe  appointment,  being  void  Butnhe  ex. 
in  part,  should  be  void  in  toto  ;  but  as  to  that,  we  are  of  opinion  that,  though  ecuti°n may 
void  as  to  part,  it  may  be  good  for  the  lesidue.  good  in 

void  as  to  the  remainder.  **Er  *" 

3.  Hawkins  v.  Kemp.  H.  T,   1803.  K.  B.  3  East,  410.  T  626  1 
In  a  marriage  settlement  made  by  tenant  in  tail,  he  settled  the  same  to  him-  j^  tne  exJ_ 

self  for  life,  and  to  the  children  of  the  marriage,  in  strict  settlement,   with  acutionof  a 
proviso  that  it  should  be  lawful  for  him  by  deed  and  instrument  in  writing,  at- power  in  or. 
tested  by  three  witnesses,  and  to  be  enrolled  with  the  consent,  in  writing  of  ^eL^at  l^e 
certain  trustees,  to  revoke  the  old  and  declare  new  uses.     The  Court  held,  that  J?  oclency 
a  deed  of  rovocation  executed  by  him  and  all  the   trustees  in  person,  except  strument " 
one,  and  the  consent  of  that  one  being  given  by  means  of  a  general  power,  of  may  be  sup. 
attorney  before  made  by  him  to  the -settler  to  consent  to  any  such  deed  as  bePlied  by  the 
might  think  proper  to  make,  by   virtue  of  which  the  settler  executed  the  deeds]J      e"cy 
for  and  in  the  name  of  such  trustee,  is  bad,  though  properly  attested  and  en-  lt  muBt      ' 
rolled;  and  that  another  deed  of  revocation  properly  executed  and  assented  to,  pear  that 
but  not  enrolled  till  after  the  settler's    death,  was  also  void  ;   for  that  every  fhe  party 
thing  required  to  be  done  in  the  execution  of  such  a  power  must  be  strictly  ™tended 
complied  with  in  the  life- time  of  the  person  by  whom  it  is  to  be  executed  ;  operate0* 
and  also  held,  that  the  defect  of  the  one  deed  could  not  be  supplied  by  the  oth-  conjointly, 
er,  it  not  appearing  they  were  to  opperate  conjointly. 

4.  Brudenell  v.  Elwes.  M.  T.  1802.  K.  B.  1  East,  442.    ' 

A  power  of  appointment  was  given  to  husband  and  wife,  and  the  survivor  of  But  an  ap- 
thera  unto  and  among  all  the  children  of  the  marriage,  for  such  estates  as  they  pointment 
should  appoint ;  and.  in  default  of  appointment,  to  the  first  and  other  sons  of  the  .mvali.<»  .'n 
marriage  in  tail  male,  remainder  to  the  right  heirs  of  the  husband.  The  wife  cannofbe 
having  survived,  appointed  the  estate  to  a  daughter  for  life,  remainder  to  her  made  good 
eldest  son  for  life,  remainder  to  his  first  and  other  sons  in  tail  male,  remainder  by  subse- 
to  her  second  son  in  the  same  manner,  remainder  to  her  daughter  in  fee.  °*uent  cir- 
Both  the  sons  died  without  issue.  cumstan- 

Lord  Kenyon  said  the  wife  had  no  power  to  appoint  to  the  children  of  un- 
born children,  but  was  confined  to  execute  her  power  among  the  children ;  so 
far,  therefore,  as  she  appointed  an  estate  for  life  to  the  daughter,  with  remainder 
for  life  to  the  eldest  son,  she  did  well ;  beyond  that,  she  exceeded  her  power 
in  appointing  to  the  issue  of  the  son  ;  and  therefore  the  excess  was  void.  But 
it  was  equally  clear  that  she  did  not  intend  that  subsequent  limitation  over  to 
the  daughter  in  fee  should  be  accelerated,  but  it  was  made  to  depend  upon  the 
intermediate  limitations  to  the  issue  of  her  brothers,  and  she  was  not  to  take 
till  their  issue  male  was  extinct.  Those  intermediate  limitations  therefore  be- 
without  an  express  authority.  So  that  if  a  parent,  having  a  power,  appoint  a  sum  of  money 
among  his  children,  and  qualifies  his  appointment  to  one  of  them,  with  a  condition  that  he 
•hall  release  a  debt  or  pay  a  sum  of  money,  the  appointment  will  be  absolute,  and  the  con. 
dttion  void,  Pawlet  v.  Pawlet,  1  Wils.  224 ;  Burleigh  v.  Pearson,  1  Ves.  281 ;  Alexander  v. 
Alexander,  2  Ves.  640 ;  Daubemey  v.  Cock  bum,  1  Meriv.  645  ;  but  where  an  agreement  is 
made  by  one  of  the  objects  of  a  power  to  return  part  in  consideration  of  an  appointment  in  its 
favour,  it  is  a  fraud  in  the  appointee  as  well  as  in  the  appointor,  both  on  the  other  objects 
of  the  power,  and  on  the  party  who  is  to  take  in  default  of  appointment.  An  appointment 
also  cannot  be  made  to  persons  not  objects  of  the  power;  therefore,  a  power  to  appiont  to 
children  will  not  authorize  an  appointment  to  grandchildren,  Alexander  v.  Alexander,  2  Ves. 
640;  Bristow  v.  Warde,  2  Ves.  jun.  336 ;  Whistler  v.  Webster,  2  Ves.  jun.  367  ;  Smith  v. 
Camelford,  2  Ves.  jun-  6*98;  Crompe  v.  Burrow,  4  Ves.  jun.  681  ;  Aadms  v.  Adams,  Cowp. 
wl;  Brudenell  v.  Elwcs,  1  East,  442;  7  Ves.  382;  Butcher  v.  Butcher  9  Ves.  382 ;  but 
they  may  be  appointed  to  with  the  child's  consent;  Routlcdge  v.  Dorril,  2  Ves.  jun.  357; 
lADgstone  v.  Blackmore,  Ambl.  289  ;  White  v.  St.  Bnrbe,  1  Ves  &  B.  399.  A  power  to  ap- 
point to  children  living  at  the  parent's  death  includes  a  child  en  vendtre  8a  mere  at  that  time ; 
Beale  v.  Beale,  1  P.  Wms.  244 ;  Clarke  v.  Blake,  2  Bro.  C.  C.  320 ;  Thelluson  v.  Woodford, 
4  Ves.  226.  But  where  the  estate  is  settled  on  the  eldest  son,  and  subject  to  that,  a  power 
W  given  of  appointing  portions  to  the  younger  children;  the  younger  child  becoming  eldest 
Wore  receiving  his  portion,  is  not  within  the  power  ;  Chad  wick  v.  Doleman,  2  Vera.  528; 
Lord  Teynham  v.  Welb,  2  Ves  198 ;  Lady  Lincoln  v.  Pelham,  11  Ves.  166  ;  Bowles  v.  Bow- 
ie* 11  Vet.  179 ;  Leake,  v.  Leake,  10  Ves.  479  ^Savage  v.  Carroll,  1  Ball.  &  B.  265. 
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tag  void,  the  ultimate  remainder  dependant  upon  them  must  alio  fall-  If  them 
the  appointment  were  originally  bad  for  the  excess,  the  subsequent  circum- 
stance of  the  death  of  the  brothers  without  having  had  issue  could  not  make  it 
good  ;  the  appointment  must  have  been  legal  at  the  time  of  its  creation ;  there- 
fore, the  estate  must  go  as  in  default  of  appointment 

5.  Strelkey  v.  Ttjbley.  H.  T.  1809.  K.  B.  11  East,  194. 
An  election  committee  had,  under  stat.  28  Geo.  3.  c.  62.  reported  to  the 
House  of  Commons  that  two  several  petitions  against  the  return  of  members 
thority  once  to  8erve  in  parliament  for  East  Grinstead  were  frivolous  and  vexatious  ;  where- 
executed  is  upon  the  then  speaker,  on  application  of  the  parties  grieved,  had  referred  the 
at  an  end,  costs  to  be  taxed  on  both  petitions  jointly,  and  had  first  granted  a  certificate 
•"jjy  aPPMes  of  the  amount  of  such  joint  taxation,  and  afterwards  another  amended  certifi- 
execution  is  ca*e»  referring  to  the  former,  and  apportioning  how  much  of  the  costs  were 
valid,  that  incurred  in  opposing  each  petition  separately,  and  how  much  jointly.  The 
Court  held,  that  both  these  certificates  being  invalid,  by  reason  that  the  act 
only  authorizes  the  costs  to  be  taxed  separately  on  each  distinct  petition,  a 
new  and  valid  certificate,  ascertaining  the  separate  costs  incurred  on  each 
petition,  might  be  granted  by  the  speaker  of  a  new  parliament,  the  act  men- 
tioning the  speaker  generally.  The  speaker's  authority,  qua  speaker,  does 
certainly  end  with  parliament ;  but  this  is  a  statuteable  authority  given  to  be 
exercised  by  the  speaker  for  the  time  being,  whoever  be  may  be  ;  and,  if  it  be 
not  well  exercised  by  one,  it  may  be  executed  by  another. 
(B)  Whkre  a  particular  instrument  is  to  be  used,  or  mode  pursued. 
1.  Darlington  v.  Pulteney.  H.  T.  1790.  K.  B.  Cowp.  260.  S.  P.  Doe, 
d.  Pulteney.  v.  Cavan.  E.  T.  1794.  K.  B.  5  T.  R.  567 ;  S.  C.  6  Bro. 
P.  C.  175. 

The  Earl  of  B.  and  Lord  P.,  his  eldest  son,  joined  in  suffering  recoveries, 
and  declared  the  uses  thereof  to  such  persons  as  Lord  B.  and  Lord  P.,  by  any 
deed  or  deeds,  sealed  and  delivered  by  them  in  presence  of  two  or  more  credi- 
ia tobe i  exe-  ble  witnesses,  should  jointly  appoint ;  and  in  case  of  the  death  of  either  them, 
cuted  ie  then  as  the  survivor  of  them,  by  any  deed  or  deeds  to  be  executed  as  afore- 
specified,  it  gai^  should  appoint.  Lord  B.  having  survived  his  son,  made  his  will,  duly 
adopted  executed  and  sealed,  and  thereby  devised  a  piece  of  ground,  comprised  in  one 
Therefore  °f tne  recoveries.  The  question  was,  whether  this  will  should  operate  as  an 
if  a  deed  be  execution  of  the  power.  A  case  having  been  sent  by  the  Court  of  Chancery 
expressly     to  the  Court  of  King's  Bench  on  this  point, 

Lard  Mansfield  said :  the  first  requisite  which  the  power  prescribed  was 
impossible  to  be  performed  by  will,  which  was  that  it  should  be  by  the  join? 
deed  of  Lord  B.  and  his  son.  It  was  true,  the  survivor  had  the  same  power ; 
but  then  it  was  emphatically  rcseived  to  be  executed  by  deed.  Now,  the 
word  "deed,"  in  the  understanding  of  law,  hid  a  technical  signification,  to 
which  a  will  was  in  no  respect  applicable.     If  any  words  had  been  thrown  io, 

*  Nor  can  a  power,  whi"h  is  expressly  required  tobe  executed  by  will  be  executed  by  any 
act  to  take  effect  in  the  lifetime  of  the  donee  of  the  power  ;  Whaley  v.  Drummond,  8ugd. 
Pow.  309  ;  Reid  v.  Shergold,  10  Vea.  370  ;  Anderson  v.  Dawson,  15  Vea,  532 ;  Heatley 
v.  Thomas,  15  Yes.  596.  But  the  mero  circumstance  of  the  estate  being  limited  to  A.  for 
life,  and  "after  his  death,"  or  "then"  to  be  at  his  disposal,  will  not, by  implication,  restrain 
the  execution  of  the  power  to  a  will,  Anon  3  Leon.  71  ;  Tomlins  v.  Dighton,  1  Com.  174 ;  1 
P.  Wms.  149;  although  it  has  ht  en  decided,  that  a  devise  to  the  testator's  wife  for  her  life,  and 
also  at  her  disposal  afterwards  to  leave  it  to  whom  she  pleased,  gave  her  a  power  of  dispo- 
sition by  will  only,  by  reason  of  the  word  "leave,"  which  was  not  properly  applicable  to  a 
disposition  by  will  ;  Doe  v.  Shorley,  10  East,  438.  So,  if  the  bequeathes  been  to  her  for 
life,  and  then  to  devise  as  she  mi^ht  think  proper,  for  the  word  "devise"  will  admit  but  of 
one  sense  ;  though  it  would  be  otherwise  if  the  bequest  had  been  to  her  for  life,  to  dispose 
thereof  as  she  should  devise  and  think  proper,  which  words  would  give  her  a  general  pow- 
er  ;  Grace  v.  Wilson,  Rolls'  MSS.  Oct.  1811 ;  Sugd.  Pow.  210.  Although,  where  a  pow- 
er is  required  to  be  executed  by  will,  it  cannot  be  executed  by  deed,  yet  if  the  instrument  is 
in  its  nature  testamentary,  the  mere  circumstance  of  its  being  in  the  form  of  a  deed  will  not 
prevent  it  from  operating  as  a  will  ;  Anon.  v.  Dyer,  314.  a.  pi.  97  ;  Hixon  v.  Wytham,  1  Ch. 
Ca.  248  ;  Green  v.  Proude,  1  Mod.  117  ;  Habergham  ▼.  Vincent,  2  Vea.  Jun,  204.  And 
although  all  the  circumstances  required  by  the  person  who  creates  the  poweAnust  be  strictly 
pursued,  yet  there  are  few  cases  in  which  the  Court  requires  any  thing  beyond  the  strict  let 
ter  of  the  power  ;  therefore,  where  a  writing  under  hand  and  seal  is  required,  it  seed  net  be 
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such  as  writing,  instrument,  or  other  term  of  a  general  comprehensive  meaning 
it  might  have  been  fair  to  have  taken  advantage  of  it  in  favour  of  the  intention  ; 
but  there  being  no  general  words,  nor  any  meritorious  censideration,  it  was  im- 
possible to  say  that  a  will  was  a  deed  within  the  terms  of  this  power. 
2.  Doe,  d.  Ellks,  v.   Saxdford.  E.   T.   1737.  K.  B.  1  T.  It.  705. 

Ashkurst,  J.     A  lease  must  be  either  good  or  bad  in   its  creation.     Here,  Because 
the  particular  terms,  under  which  the  power  is  given  to  the  ten  u it  for  life,  are  the  form 
prescribed  in  the  power  itself.     He  has  the  power  of  .granting  leases,  provided  prescribed 
the  usual  covenants  are  inserted  ;  but  then  it  is  expressly  found  that  the  cove-  j?  *  JJJJL- 
nant  in  question  is  unusual.     Then  the  question  is.  whether  this  avoids  the  dent  to  the 
lease  itself,  or  only  that  particular  covenant.     It  being  expressly  required  that  right  of  ex. 
the  tenant  should  execute  his  power  in  a  particular  manner,  that  becomes  a  ecuting  the 
condition  precedent,  and  if  it  be  not  complied  with,  the  power  never  arises.     TnrP°wor* 
truth,  he  has  no  power  to  lease  at  all,  unless  it  be  executed  in  the  form  prescri- 
bed. 

3.  Perrott  v.Perrott.  T.  T,  1811.  K.  B.  14  East,  423.  [  629  ] 

The  defendant's  ancestor  and  devisor  gave  a  bond  in  a  penal  sum,  condition-  A  power  to 
ed  to  pay,  after  M.  T.'s  death,  1000/.  to  such  person  or  persons  as  she  should  by  aPP°hita 
deed  or  will  appoint.     The  Court  held,  that  such  an  alternative  power  to  aP*  ne^bv deed 
point  a  sum  of  money  (not  rlecessdtrily  working  a  transmutation  of  property  like0r  will  is 
an  appointment  of  land)  was  meant  to  be  ambulatory  during  the  life  of  the  per- ambulatory 
son  who  was  to  make  the  appointment  ;.and,  therefore,  thatao  execution  of  itjl"rmf  **>* 
by  deed  (which  in  fact  was  retained  in  her  own  possession)  might  be  revoked  {J JL0,      6 
by  cancellation,  animo  canceUandi,  though  it  contained  no  power  of  revocation*  pointing, 
4.  Buckled  v.  Barton.  E.  T.   1793.  C.  P.  2  H.  Bl.   136. 

Debt  on  bond,  conditioned  for   the  payment   of  an  annuity  of  40/.  a-year   to  A  mere  clo- 
the testatrix  during  her  life  ;  "and  also  incase  she,  the  said  E.  B.,  should  hap- vis©  of  a 
pen  to  depart  this  life  at  any  time  during  or  before  the  expiration  of  five  years  re8^ue  ^U 
from  the  day  of  the  date  of  the  above  written  obligation  :  then,  and  in  that  case,  to  an  execUfm 
if  he,  the  said  J.  B.,  the  defendant,  his  heirs,  executors,  and  administrators,  ortion  of  a 
any  or  either  of  them,  do  and  well  and  truly  pay,  or  cause  to  be  paid,*  to  such  power  of 
person  or  persons  as  she,  the  said  E.  B,,  shall  in  and  by  her  last  will  and  testa-  aPP°int- 
raent  in  writing,  or  in  and  by  any  writing,  purporting  to  be  her  last  will  and  te8-«fij 
tament,  to  be  by  her  signed  and  sealed  in  the  presence  of  two  or  more  credible 
witnesses,  nominate,  direct,  or  appoint  to  have  or  receive  the  full  and  just  sum 
of  1002.  of  lawful  money  of  great  Britain,  without  any  deduction,  defalcation,  or 
abatement    whatsoever  out  of  the  same,  for  or  on  account  or  pretence  of  any 
matter,  cause,  or  thing  whatsoever,  within  the  time  or  space  of  six  months  next 
after  the  time  of  the  decease  of  her,  the  said  E.,  then  the  above  written  obliga- 
tion shall  be  void.'9  &c.     The  defend  int,  after  oyer  of  the  bond,  and  the  above 
condition,  pleaded  that  "the  s  lid  E.  B.,  did  not  in  and  by  her  last  will  and   tes- 
tament, &c.  nominate,   direct,  or  appoint  any  person  or  persons  to  have  or  re- 
ceive the  said  sum  of  100/."  &c.  ;  the  plaintiff  replied,  that  "the  said  E.  B.  did 
duly  make  her  last  will  and  testament,  &c,  and  did  thereby  nominate,   direct, 
and  appoint  the  said  plain tifF  to  have  and  receive  the  said  sum  of  100 J."  &c.  ; 

delivered,  Carter  v.  Carter,  Moore,  369 ;  although  writings  under  hand  and  seal  are  usually 
delivered  also  ;  so,  if  the  deed  is  required  to  be  duly  attested,  an  attestation  by  one  witness 
will  be  sufficient ;  Poulson  v.  Wellington,  2  P.  Wms.  533.  And  where  a  power  is  given 
generally  without  any  restrictions  as  to  the  mode  in  which  it  is  to  be  executed  ;  or,  if  words 
of  a  general  nature  only,  such  as  writing,  or  instrument,  be  inserted,  it  may  be  exercised  ei- 
ther by  deed  or  will  ;Kilberiv.  Lee,  Hob.  312  ;  Roscommon  v.  Fowke,  6  Bro.  P.  C.  1501, 
And  where  a  power  is  not  restrained  to  be  executed  by  deed,  a  simple  note  in  writing,  even 
unattested,  would  be  a  good  execution  of  the  power  ;  launders  v.  Owen,  2  Salk.  467  ;  3 
East,  440.  So,  whether  it  be  a  common  law  authority  given  by  will,  or  a  power  operating 
under  the  statute  of  uses,  it  may  be  executed  by  feoffment,  Daniel  v.  Upley,  Latch.  9.  39. 
134  ;  1  Noy.  137  ;  covenant  to  stand  seised,  Stapleton's  case,  1  Ventr.  228  ;  Dame  Hustings'e 
case,  Raym.  239 ;  S.  C.  3Keb.  511;  Right  v.  Thomas,  3  Burr.  1141;  Wykham  v.  Wyk- 
ham.  11  East,  468  ;  lease  and  release,  Dyer  v.  Ansiter,  1  P.  Wms.  165;  10  Mod.  104. 
nom. ;  Gier  v.  Osseter ;  Dighton  v.  Tomlineon,  1  P.  Wms.  149  ;  or  lease,  and  release,  and 
fine,  Sogd.  Pow.  68;  which  modes  however,  operate  only  as  an  appointment  of  the  estate,  or 
deelaratioa  of  use  under  the  power;  Sagd.  Pow.  201. 
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upon  which  fact  an  issue  was  taken  in  the  rejoinder.  The  will  of  E.  R  refer- 
red to  a  former  bond  given  by  the  defendant  for  the  securing  her  annuity  of  302. 
a  year,  and  which  was  afterwards  cancelled,  but  took  no  notice  of  the  bond  in 
question,  or  of  any  power  of  appointment  ;  but  in  support  of  the  affirmative  of 
the  issue,  the  plaintiff  relied  on  the  following  residuary  clause,  "and  as  to  all  the 
rest,  residue,  and  remainder  of  my  ready  money,  personal  estate,  and  effects 
whatsoever  and  wheresoever,  not  herein  before  given  and  disposed  of  (except 
the  sum  of  102.  whieh  I  give  and  bequeath  to  A.  B.,  to  be  paid  to  him  by  my 
executor  immediately  after  my  decease),  I  give  and  bequeath  the  same  to  the 
said  M.  B.  (the  plaintiff),  for  his  own  use,'*  &c,  and  obtained  a  verdict.  But 
a  rule  was  granted  to  show  cause  why  the  verdict  should  not  be  set  aside,  and 
a  nonsuit  entered  ;  against  which, 

.Eyre,'  C  J.     I  cannot   consider  the    100Z.  in  this  case  as  any  part  of  the 
[  530  1    wife's  estate,  and  unless  that  point  can  be  fully  established,  it  clearly  cannot  pass 
under  the  devise  of  the  residue.     As  to  the  cases  which  have  been  cited  from  2 
Vera.  319.  and  465.  in  those  cases  the  money  subject  to  the  power  was  the  par- 
ty's own  money,  in  one  secured  by  bond,  in  another  by  a  charge  on   the  estate, 
and  if  not  disposed  of,  it  resulted  back  ;  and  the  Court  held  that,  though  there 
was  no  appointment  executed,  yet  being  the  party's  own  money,  it  was  assets  for 
the  benefit  of  creditors,  so  that  in  those  cases  the  money  was  only  left  where  it 
was  before.     With  respect  to  the  case  in   2   Vern.   181.  it  was  difficult  to  say 
that  the  money  was  vested  in  the  wife,  though  the  Court  are  stated   to  bafe 
holden  that  doctrine  ;  for,  if  it  was  vested  in  her,  she  might  have  called  for  it 
in  her  life-time.     But  a  reason  may  be  given  why  the  Court  in   that  case  might 
hold  that  it  was  vested  in  her,  which  is  this,  the  payment  of  4002.  was  a  condi- 
tion precedent  to  the  vesting  of  the  land  in  the  party  who  was  to  pay  it  ;  it  was, 
therefore  a  liberal  construction,  and  for  the  benefit  of  the  party,  because*  be- 
ing a  condition  precedent,  the  estate  might  be  considered  as  not  vesting  in  him 
without  it.     But  the  case  of  Pease  v.  Meade  is  directly  in  point,  and  the  reason 
given  by  Cook  in  the  report  in  Godbolt  is  the  true  one,  that  if  a  man  be  bound 
to  pay  a  sum  of  money  to  the  obligee,  or  his  assigns,  there  the  executors  shall 
have  it,  because  it  was  a  duty  in  the  obligee  himself.     So,  in   the  present  case, 
if  it  could  be  shown  that  there  was  a  duty  in  the  wife  herself,  that  instance  would 
be  applicable  ;  but  she  was  not  to  take  ;  there  was  no  duty  in  her  ;  and,  there- 
fore, the  money  could  not  pass  to  her  assignee  in  law,  it  being  in  that  character 
only  that  her  executor  could  claim  it.     For  it  is  sufficiently  clear,  from  the  cas- 
es cited,  that  a  mere  devise  of  the  residue  does  not  amount  to  an   execution  of 
a  power  of  appointment.     As  to  the  cases  where  money  so  circumstanced  has 
been  made  assets  in  favour  of  creditors,  those  cases  have  been  decided  on  prin- 
ciples peculiar  to  a  court  of  equity  ;  but  decisions  in  a  court  of  equity  afford 
no  authority  for  a  court  of  law,  unless  they  prpceed  on  legal  grounds.    It  was 
a  matter  for  a  court  of  equity  to  supply  the  defective  execution  of  a  power ;  bat 
all  that  we  can  do  is,  to  see  whether  the  money  passed  to  the  executor,  that  is, 
whether  it  were  pait  of  the  wife's  personal  estate.     But  there  is  no  case  which 
hath  gone  that  length  where  a  bond  has  been  conditioned  for  the  payment  o(  mo- 
ney to  the  nominee  of  a  third  person. 
5.  Doe,  d.  Mansfield,  v.  Peach.  E.   T.  IB  14.  K.  B.  2  M.  &  S.  576. 
The  attest.       Lands  were  settled  to  the  use  of  such  person  or  persons,  &c.  as  R.  P.  and 
ation  under  T.  P,  should,  during  their  joint  lives,  by  any  deed  or  writing,  under  both  their 
wfd^re-    nan<k  an<*  aen^99  to  be  by  them  duly  executed  in  the  presence  of,  and  to  be  attest- 
qairof  that  °^  D7'  two  witnesses,  limit  and  appoint,  and  until  such  appointment  to  the  use 
it  shall  be    of  R.  P.   for  life,  remainder  to  the  use  of  T.  P.  for  life  ;  and  they  by  deed, 
attested,      signed,  sealed,  and  delivered  by  them  in  the  presence  of  two  witnesses,  appoint- 
[  631  ]    edthe  land  to  T.  M.  ;  but  the  attestation  endorsed  on  the  deed,  and  subscribed 
nXUIt  th«i    ^  tne  w'tnesses>  on'.v  specified  that  it  was  sealed  and  delivered  by  R.  P.  to  T. 
ajTthe         P'  m  tne*r  Presence»  hut  not  that  it  was  signed.  ' 
forms  requi-  •**•  *°  Bwe  the  iustrument  validity  were  observed.* 

•  Thus,  if  a  signature,  as  well  me  a  sealing  and  delivering,  is  required,  an  attestttioa  that 
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The  Court  held  that  this  was  not  a  due  attestation  as  required  by  the  power* 
and  that  a  subsequent  attestation  by  the  witnesses,  after  (he  death  of  ft.  P. 
certifying  that  the  deed  was  signed  as  well  as  sealed  and  delivered  in  their 
presence,  did  not  cure  the  defect  in  the  original  attestation. 

(C)  Where  no  particular  instrument  is  named.  * 
(D)  Of  the  Recital  of  the  power. 
1.     Guy.  v.  Dormer.  T.  T.  1678.  K.  B.  T.  Raym.  295.  r  632  ) 

W.  D.  conveyed  his  estate  to  trustees  to  certain  uses,  with  a  proviso*  that  *Ae  instru. 
if  he  should,  by  any  writing,  ^executed  in  the  presence  of  two  dr  more  witnesses,  m*p*  by 
in  express  words,  signify  and  declare  his  intention  to  revoke  or  make  void  thatwW<*jh« 
deed,  the  uses  should  cease.     W.  D.  afterwards  made  his  will  ip  writing,  sign- Secnied 
ed  and  sealed  in  the  presence  of  two  witnesses,  by  which  he  gave  and  devised  need  not 
the  lands  to  different  persona  from   those  to  whom  thoy  were  limited  by  the  recite  the 
deed.     It  was  contended,  that  the  phrase  "  by  express  words,'9  excluded  all  P°wer»* 

the  deed  wee  sealed  and  delivered,  without  adding  "signed,"  will  not  be  sufficient ;  Doe, 
d.  Mansfield,  ▼.  Peach,  M.  &  £.  576  ;  Wright  v.  Wakeford,  4  Taunt.  213. 

If  itia  required  by  the  terms  of  a  power  authorizing  a  party  to  charge  by  writing  that  the  exe- 
cution of  the  writing  shall  be  attested,  the  attestation  must  express  that  the  formalities 
required  in  the  execution  of  the  writing  have  been  observed.  Therefore,  where  a  writing 
was  to  be  signed,  sealed,  and  attested,  and  the  attestation  only  expressed  "sealed  and  deliv- 
ered in  our  presence,"  it  was  held  that  the  power  wae  not  well  executed  ;  Wright  v.  Barlow, 
3  M.  &  S.  513.  A  power  of  appointment  to  A.  &  B.  "by  any  deed  or  writing  under  both 
their  hands  and  seals,  to  be  by  them  duly  executed  in  the  presence  of,  and  to  be  attested 
by  two  or  more  credible  witnesses,"  means  executed  with  all  the  forms  essential  to  the  va- 
lidity of  the  instrument  signed  as  well  as  sealed  in  their  presence  ;  Doe,  d.  Mansfield,  v. 
Peach,  2M.A8.  576 ;  Wright  v.  Wakeford,  4  Taunt.  213.  Where  lands  are  limited  to  such 
ases  as  A*,  by  any  deed  or  writing  under  his  hand  and  seal,  attested  by  two  or  more  credible 
witnesses,  shall  direct,  a  will,  with  a  memorandum  of  attestation,  that  it  was  signed  only  In 
the  presence  of  the  subscribing  witnesses,  is  not  a  good  execution  of  the  power.  And  the 
defect  is  not  eured  by  calling  one  of  the  subscribing  witnesses  to  prove  that  in  fact  the  will 
was  sealed  as  well  as  signed  in  their  presence  ;  Doe,  d.  Hotchkin,  v.  Pearce,  2  Mars.  10 ; 
6  Taunt.  402.  An  instrument  under  a  power  is  executed  by  two,  with  all  formalities  essen- 
tial to  give  it  validity  in  the  presence  ofwitnessss;  the  attestation,  however,  is  defective. 
After  the  death  of  one  of  the  parties,  the  witnesses  subjoin  a  fresh  and  complete  attestation  ; 
held  that,  since  it  was  done  after  the  decease  of  one  party,  it  was  unavailing,  for  it  was 
giving  to  his  act  a  force  and  operation  after  his  death  which  did  not  belong  to  it  in  his  life 
time  ;  Doe,  d.  Mansfield  v.  Peach,  2  M.  &  S.  576  ;  Wright  v.  Wakeford,  4  Taunt.  413, 

•It  has  been  said  that,  if  a  power  given  generally  relate  to  real  estate,  and  the  donee  exercise 
the  power  by  will,  the  will  must  be  executed  according  to  the  statute  oi  frauds,  Langford  v. 
Eyre,  P.  Wins.  740 ;  Wagstaff  v.  Wagstaff,  2  P.  Wms.  258 ;  but  this  doctrine  has  been  doubted, 
and  it  seems,  according  to  the  better  opinion,  that  where  a  power  is  given  generally,and  without 
reference  to  any  instrument,  a  will  made  in  execution  of  it  need  not  be  in  the  presence  of  three 
witnesses  ;  Sugd.  Pow.  201.  A  power  over  real  estate  may  be  reserved  to  be  executed  by 
will  unattested,  or  attested  by  only  one  or  two  witneses,  Day  v.  Th wakes,  3  Ch.  Ca.  69  ; 
Wilkes  v.  Hormes,  9  Mod.  485  ;  the  reservation  of  a  power  to  be  executed  by  a  writing  in 
the  nature  of  a  will,  without  witnesses,  is  equally  valid  ;  Langford  v.  Eyre,  1  P.  Wms.  740. 
But  a  roan  cannot  reserve  such  a  power  to  himself  by  his  own  will,  because  that  would  be  an 
invasion  of  the  statute  of  frauds  ;  Habergham  v.  Vincent,  2  Ves.  jun.  204.  The  mode  in 
which  the  instrument  is  to  be  executed  is  usually  expressed,  but  sometimes  implied ;  express- 
ed, as  that  it  shall  be  signed  in  the  presence  of  two  witnesses  ;  implied,  as  where  a  power  is 
given  to  appoint  an  estate  generally  by  deed  or  will,  without  defining  the  manner  in  which  it 
is  to  be  executed,  or  even  expressing  that  it  shall  be  duly  or  legally  executed  ;  it  ie  implied 
that  the  deed  or  will  shall  be  executed  in  the  manner  prescribed  for  the  execution  ot  deed* 
tad  wills  by  the  common  and  statute  law  ;  Sugd.  Pow.  224.  Therefore  a  deed  made  in  exe- 
cution of  a  power  must  be  sealed,  and  a  will  in  the  case  of  real  estate  must  be  executed  ac- 
cording to  the  statute  of  fraud,  1  P.  Wms.  741  ;  and  it  is  the  same  where  a  writing  in  the 
nature  of  a  will  is  required ;  9  Mod.  581.  But  where  a  power  to  be  executed  by  will  em- 
braces both  real  and  personal  estate,  the  will,  although  not  executed  with  the  solemnities  re- 
quired by  the  statute  of  frauds,  yet  may  be  valid  as  to  personalty,  though  void  as  to  real  es- 
tate ;  Duft  v.  Dalxcll,  1  Bro.  P.  C.  149.  If,  however,  a  power  is  given  to  be  executed  by  will 
duly  executed  and  attested,  one  witness  at  least  is  necesrary  to  the  will,  although  it  is  of  per- 
sonal estate,  and  but  for  the  terms  of  the  power  no  witness  to  the  will  would  have  been  neces- 
sary ;  Saunders  v.  Franks,  2  Mad.  Rep.  147.  A  will  made  in  execution  of  a  power  not  only 
operates  as  an  execution  of  the  power,  but  also  in  most  respects  partakes  of  the  qualities  of 
a  proper  will ;  1  Ves.  139  ;  2  Ves.  77.  612. 

*  For,  if  the  act  done  be  of  such  a  nature  that  it  can  have  no  operation,  unless  by  the  vir- 
tue of  the  power,  the  law  will  resort  to  the  power,  and  thereby  give  validity  to  the  instru- 
ment, upon  the  principle  that  quando  rum  valet  quod  ago,  valeat  quantum  wticre potett 
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implied  revocations  ;  but  it  was  determined  that  the  will  operated  aa  an 
cution  of  the  power,  which  need  not  be  recited. 

2.     Rowe  v.  Power.  M.  T.  1806.  C.  P.  2  N.  R.  1. 
Bat  an  ex.       A.  seised  in  fee,  devised  to  B.,  his  son,  for  life  ;  remainder  to  the  heirs  of 
press  refe.   njs  body  in  tail  ;  lernainder  to  his  own  three  daughters  and  their  heirs.     On 
Doire/on        e  (^eatu  °^  ^.,  B.  entered  and  became  seised  of  all  A's  lands  ;  and,  by  deed 
executing     between  himself  and  his  mother,  assigned  to  her  the  possession  of  a  third  part 
it  may  aid    of  all  the  premises,  to  hold  to  her  and  her  assigns  for  her  life,  as   if  she  had 
what  would  been  in  possession  of  the  same  by  virtue  o[  a  writ  of  dower,  and  appointed  E. 
beanbn?     afM*  ^"*  attorn'es»  *°  enter  and  give  livery  and  seisin  of  one  full  third  part, 
perfect  exe-  The  indorsement  of  the  deed  stated,  that  C.  and  D.  delivered  seisin  of  all  the 
cation  of  it.  premises  to  the  mother,  to  bold  according  to  the  uses  and  intentions  of  the  deed. 
B.'s  mother  having  become  seised  of  an  undivided  third  part  of  all  the  lands, 
and  during  her  life  B.  having  levied  a  fine  sur  conusance  de  devii  ceo,  with 
proclamations  of  the  whole  of  the  premises,  and  suffered  a  recovery,  died, 
leaving  no  issue,  having  devised  away  all  the  lands  of  A.  to  a  stranger. 

The  Court,  after  disposing  of  the  principal  question,  admitted  that  an  ex- 
press reference  to  a  power  on  executing  it  might  aid  what  would  otherwise  be 
an  imperfect  execution  of  it. 

(E)    As  TO  TIIE  STATEMENT  OP  THE  SUBJECT  OF  THE  POWEB.  * 
[   633  ]  (F)  As   TO   THE  TIME  AND    MANNER    OF  EXECUTING. 

A  power  1#  DoK>  D#  MBLbukne,  v.  Melroejje.  M.  T.  1788.  K.  B.  2  T.  R.  721. 

•Sadat***"     Lord  Kcnyon,  C.  J.     I  agree  with  the  argument  at  the  bar,  that  a  power 
different      may  be  executed  at  different  times,  if  not  fully  executed  at  first,  provided  that 
times,  if  not  the  party  in  the  whole  execution  do  not  transgress  the  limits  of  the  power, 
wholly  executed  at  first,  provided  the  execution  in  the  whole  does  not  transgress  the  limits  of  the 

power.f 

2,  Herring  v.  Browne.  E.  T.  1681.  K.  B.  2  Show.  185.  Hawkins  v.  Kexp. 
E.  T.  1802.  K.  B.  3  East,  410.  Leicester  case.  H.  T.  1684,  K-  B.  1 
Vent.  278. 
And  the  so-  gjr  j  yjt  made  a  voluntary  settlement  to  the  use  of  himself  for  life;  remain- 
may  becon. ^er  t0  ma  Drotner  in  tail ;  reserving  to  himself  a  power  of  revocation,  by 
sideredas  deed  indented  under  his  hand  and  seal.  Some  time  after  Sir  J.  W.  levied  a 
making  to-  fine,  and  by  deed,  made  between  him,  liis  brother,  and  others,  bearing  date 
gether  bat  a  month  after  the  fine  was  levied,  reciting  the  fine,  it  was  declared  that,  at 


ranee**'1"  ^,e  **me  °^  ^evYinS  tne  sa^  ^ne»  tne  agreement  of  all  the  parties  was  that  it 
should  enure  to  the  use  of  the  said  Sir  J.  W,  and  his  heirs.  It  was  determin- 
ed in  the  Exchequer  Chamber,  by  six  judges  against  two,  that  this  fine  and 
declaration  of  uses  were  to  be  considered  as  one  and  the  same  conveyance, 
and  operated  as  an  execution  of  the  power.  Although  a  power  of  appoint- 
ment be  directed  to  be  executed  by  any  deed  or  writing,  yet  it  may  be  execu- 
ted by  several  acts  and  assurances,  provided  they  have  such  a  relation  to 
each  other  that  they  may  be  considered  as  making  together  but  one  assurance. 
3.  Wooj^tois  v.  Woolston.  E.  T.  1760.  K.  B.  1   Blac.  281 ;   S.  C.  2  Burr. 

1136. 
Hence,  a  A  power  was  given  by  will  to  a  person,  from  time  to  time,  by  deed  or 
P°7ort*f  deeds,  writing  or  writings,  to  limit  or  appoint  to  the  use  of  any  woman  or 
•state  u/the  women>  *°r  ano<  'n  ^eu  °f  a  j°i"ture,  all  or  any  part  of  the  land,  &c. 
wife  may  be  The  devisee,  on  his  marriage,  appointed  part  of  the  premises  to  the  use  of  his 
executed  wife,  pursuant  to  his  power.  Afterwards  the  devisee,  by  another  deed,  recited 
at  different  that  he  had  got  an  additional  portion  by  his  wife  in  consideration  thereof,  awl 
***  as  an  additional  jointure  appointed  another  part  of  the  premises  to  the  use  of 

*  The  instrument  by  which  a  power  is  executed  must  however,  mention,  or  have  some  re- 
ference to,  the  estate  on  which  it  is  intended  to  operate,  otherwise  it  will  not  be  considered  at 
a  revocation  or  appointment.    But  it  will  be  sufficient,  if  the  estate  subjected  to  the  power* 
be  referred  to  in  terms  which  include  it  with  other  property  of  the  appointor,  although    it  be 
not  particularized  ;  Probert  v.  Morgan,  1  Atk.  441. 

t  It  is  also  observable,  that  where  several  modes  of  executing  a  power  are  stated,  h  i* 
in  the  election  of  the  donee,  in  the  absence  of  a  direction  to  the  contrary,  to  execute  it  i* 
which  of  the  ways  he  pleases  ;  Harris  v.  Berrie,  1  Keb.  348. 
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his  wife.  The  question  was,  wether  the  devisee  had  not  completely  exhausted 
bis  power  by  the  first  appointment ;  or  whether  he  had  still  sufficient  power  to 
make  the  second  appointment  ?  It  was  unanimously  resolved)  that  the  power 
was  not  exhausted  by  the  first  appointment,  and  therefore,  that  the  second  ap- 
pointment was  good. 

(G)  By  whom.  [  634  ] 

1.  Ghindley  v.  Barker.  E.  T.  1798.  C.  P.   1  B.  &  P.  229. 

The  question  was,  whether  a  condemnation  by  four  out  of  the  six  triers  wh#re 
of  leather,  appointed  under  1  Jac.  1.  c.  22.  (the  whole  number  being  met  for  P0*01*  "?* 
the  purpose  of  trying)  must  be  considered  as  the  condemnation  of  all  six,  vakTaw  •© 

Per  Cur.     A  question  has  been  made,  whether  or  no  a  power,  requiring  in  be  exerci. 
the  exercise  of  it  skill  and  discretion,  being  delegated  to  a  certain  number  of  aed  by  ma- 
men,  ought  to  be  exercised  by  all ;  or  whether  it  is  sufficient  that  it  should  be  jy\provii 
exercised  by  the  majority  of  them  ?     We  shall  not  advance  public  justice  by  cfe,,*,^^ 
saying  that,  though  a  majority  of  the  tiiers,  who  have  had  the  advantage  of  all  ber  be  as. 
the  information  to  be  derived  from  the  whole  six  who  compose  the  tribunal,  semblcd, 
are  of  opinion  that  the  leather  is  unserviceable;  still  any  one  man  shall  have  die  act  of 
it  in  his  power  to  prevent  a  finding,  by  holding  out  against  the  rest.     All  six  u^i^fu"1* 
must  undoubtedly  try  ;  but  it  does  not  therefore  follow,  that  they  must  all  decide  minority, 
the  same  way.     Each  man  is*  after  due  examination  and  inquiry,  to  decide  ac- 
cording to  the  best  of  bis  judgment,  and  the  question  is  to  be  determined  by 
the  opinion  of  the  majority. 

2.  Guthre  v.  Armstrong.  E.  T.  1822.  K.  B.  5  B.  &  A.  628. 

Assumpsit  against  the  defendant,  as  underwriter  on  a  policy  of  insurance :  As  where  a 
a  question  arose  as  to  the  execution  of  the  policy  by  the  defendant.     In  order  P?w«*  w** 
to  prove  this,  a  power  of  attorney  signed  by  the  defendant  was  produced,  by  |rTen  to 
which  he  constituted  fifteen  persons  there  named  "his  true  and  lawful  a ttor- ^^  joindy 
neys,  jointly  or  separately  for  him,  and  in  his  name  to  sign  and  underwrite  all  and  several, 
such  policies  of  insurance  as  they,  his  said  attorneys,  or  any  of  them,  should  ly  *>  act  as 
jointly  and  separately  think  proper."     The  policy  was  executed  for  the  defend-  ^X  or  •"/ 
ant  by  four  of  the  persons  named  in  the  power  of  attorney.     The  learned  judge  ghouldjoiirt. 
thought  this  a  sufficient  execution  of  the  power,   but  reserved  the  point.     The  iy  and  aeve, 
plaintiff  having  obtained  a  verdict,  rally  think 

Per  Cur.     Here  a  power  is  given  to  fifteen  persons  jointly  and  severally  to  Pr°5er.; 
execute  such  policies  as  they  or  any  of  them  shall  jointly  or  severally  think  !|f   e™u- 
proper.     The  true  construction  of  this  is,  as  it  seems  to  us,  that  the  power  is  tjon  0f  the 
given  to  all  or  any  of  them  to  sign  such  policies  as  all  or  any  of  them  should  power  by 
think  proper.     The  argument  is,  that  the  latter  words  only  apply  to  the  persons  four  was 
who  are  to  exercise  the  discretion  ;  that  would  have  been  quite  correct,  if  those  »u™CIClrt' 
had  been  different  from  the  persons  entrusted  with  the  power ;  but  they  are 
the  same.     These  latter  words,  therefore,  controul  the  meaning  of  the  former, 
and  the  verdict  is  right.  [  636  ] 

3.    Doe.  d.  Devonshire,  v.  Cavknoish,  E.  T.  1791.  K.  B.  4  T.  R.  744.     Butapowei 

Per  Cur.     It  is  perfectly  clear,  that  an  authority  cannot  be  delegated  un-cannotDO 
less  there  be  words  to  authorise  it.     Hence,  where  an  authority  is  given  by  A.  delegated, 
though  where  authority  is  given  by  A.  to  B.  to  execute  it,  or  give  it  to  another,  by  p  iving  it 
to  the  other  he  does  not  delegate.! 

•Bat  where  a  power  of  sale  is  reserved  to  three  trustees  and  their  heirs,  and  one  of  the 
trustees  dies,  and  the  two  surviving?  trustees  execute  the  power;  held  that  the  power  was  not 
well  executed,  although  the  deed  expressly  provided  that  ihe  money  arising  from  the  sale, 
should  be  entrusted  to  the  trustees  for  the  time  being,  and  although  it  also  reserved 
a  power  in  case  of  death,  &c,  to  appoint  new  trustees  ;  Townsend  v.  Nelson,  1  B.  & 
A.  608, 

t  Though  where  the  power  is  originally  authorized  to  be  executed  by  the  donee  and  his 
Uftgna*  and  is  annexed  to  an  interest  in  the  donee,  it  will  pass  with  it  to  any  person  who 
fomeg  to  the  estate  under  him  ;  and  whether  the  claimant  is  assignee  in  fact,  or  an  assignee 
J  law,  as  an  heir  or  executor ;  How  v.  Whitfield,  1  Ventr.  338,  339 ;  Show.  571 ;  Freem. 
47S.  Sof  the  donee  of  a  power  not  annexed  to  an  interest  may  delegate  the  power  by  virtue 
wan  express  authority  in  the  deed  by  which  it  was  created;  Palliser  v.  Ord,  Bunb.  166. 
Bat  the  person  to  whom  such  a  power  is  delegated  must  come  with  the  express  words  au, 
"Kitting  the  delegation,  Cole  v.  Wade,  16  Ves.  27. 

?  £ta*Ue.    Under  a  power  of  attorney  by  A.  to  B.  to  underwrite  any  policy  of  assurance 
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POWERS,— What  u  an  Execution  of. 


Wheraa 

power  »• 
exceeded, 
the  excess 

only  is 
▼oid. 
[  636] 


But  t  condi- 
tion annex- 
ed to  an  ap- 
pointment, 
where  the 
power  doee 
mot  author- 
ise snch 
condition, 
will  be 
deemed 
▼oid. 


to  B.  to  execute  it,  or  vest  it  in  another,  by  giving  it  to  the  other,  it  is  not  de- 
legating it  within  the  rule  which  prohibits  such  mode  of  execution. 

(H)    As  TO  WHAT   MAT  BE  IMPLIED  FROM  A  POWER.  * 

(i)    As  TO  AN  EXCESS  OF. 

1.     Adams  v.  Adams,  M.  T.  1780.  K.  B.  Cowp.  551.     S.  P.  Brudekkll  ▼. 

Elwes.  M.  T.  1802.  K.  B.  1  East,  442. 

Lands  were  limited  to  S.  A.  for  life ,  remainder  to  F.  A.,  his  wife ;  for 
life  ;  remainder  to  the  use  of  such  child  or  children  of  the  said  S.  A.,  and  F. 
his  wife  ; *  and  for  such  estate  and  estates  as  they  should  jointly,  or  as  the  sur- 
vivor (in  case  of  no  joint  appointment)  should  by  deed  or  will  direct  or  ap- 
point :  and  for  want  or  such  direction  or  appointment,  to  the  use  of  the 
first  and  every  other  son  of  the  said  S.  A.  and  his  wife,  severally  and  succes- 
sively in  tail.  F.  A.  survived  her  husband,  and  by  deed,  reciting  her  power, 
appointed  the  premises  to  the  use  of  Mary  S.  A.,  her  eldest  surviving  daugh- 
ter, for  life  ;  remainder  to  trustees,  to  preserve  contingent  remainders ;  re- 
mainder to  her  first  and  other  sons  in  tail  male  :  remainder  to  her  daughters  in 
in  tail  general  ;  remainder  to  C.  A.,  the  other  daughter  of  F.,  for  life;  re- 
mainder to  her  sons  and  daughters  in  the  same  manner  ;  remainder  to  the  use 
of  the  right  heirs  of  the  said  F.  for  ever.  F.  A.  died,  leaving  the  said  two 
daughters  and  one  son. 

The  case  being  referred  by  the  Court  of  Chancery  to  the  Court  of  King's 
Bench,  that  Court  certified  their  opinion  that,  though  F.  A.  executed  her  power 
which  was  confined  to  child  or  children,  by  limiting  estates  to  her  grand- 
children ;  yet  the  same  ought  to  prevail  so  far  as  her  power  extended,  and  that 
the  limitation  to  her  daughters  was  good  ;  but  that  the  disposition  of  the  inheri- 
tance to  the  child  or  children  of  her  daughters  was  void  ;  therefore,  there  was 
no  appointment  of  the  inheritance,  and  the  son  took  an  estate  tail  thereon,  sub- 
ject to  the  estates  for  life  of  his  sisters. 

2.  Pawlett  v.  Pawlett.  T.  T.  1748.  K.  B.   1  Wils.  224. 

Lord  P.  having  a  power  under  his  marriage  settlement  of  distributing 
30,000/.,  which  were  settled  for  bis  youngest  children's  fortunes,  in  such  shares 
and  proportions  as  he  should  think  fit,  appointed  29,900/.  to  his  son  A.  P.,  sub- 
ject to  the  divises  in  his  will,  and  directed  the  other  100/.  to  be  equally  di- 
vided amongst  his  younger  children. 

Per  Lord  Hardwicke.  This  is  void,  as  an  appointment ;  because,  where  a 
father  has  only  a  power  of  0 appointing  or  distributing  portions,  which  are  to  be 
raised  at  all  events,  in  such  shares  and  proportions  as  he  shall  think  fit,  he 
cannot  annex  any  condition  to  the  payment  of  any  share  which  he  appoints ; 
and  if  such  condition  annexed  is  for  the  father's  own  benefit,  it  will  then  have 
the  appearance  of  fraud ;  therefore,  this  Court  will  look  upon  such  appoint- 
ment to  be  void  ;  otherwise  it  is  where  the  portions  are  not  to  be  raised  at  all 
without  the  father's  appointment,  for  then  the  father  may  annex  a  condition. 

not  exceeding  1002.  and  to  subscribe  the  same  in  his  (A's)  name,  and  to  settle  and  adjust 
losses,  &c.  Although  B.  cannot  delegate  his  whole  authority  to  another,  yet,  having  signed 
a  slip  for  a  policy  of  insurance,  the  signature  of  his  clerk  for  him,  and  in  his  absence,  to  a 
policy  made  in  pursuance  thereof,  is  a  good  execution  of  the  power,  that  being" only  a  minis- 
terial act  which  he  might  authorise  another  to  do  for  him,  but  he  must  himself  execute  the 
power  in  all  matters  in  which  his  judgment  and  discretion  are  requisite. 

*  Although  a  power  to  appoint  new  uses  implies  a  power  to  revoke  the  former  ones,  for 
otherwise  the  power  to  appoint  new  uses  could  not  be  exercised ;  yet  it  has  been  held  that  a 
power  of  revocation  alone  does  not  imply  a  power  of  appointing  new  uses.  This  doctrine 
has  been  contradicted  by  Mr.  Sugden,  who  lays  it  down  that,  although  in  the  original  set 
tlement  a  power  of  revocation  can  only  be  reserved,  yet  a  power  to  limit  new  uses  is  impli- 
ed, and  may  be  executed  accordingly,  unless  a  contrary  intention  can  be  collected  from  the 
whole  instrument,  or  the  estate  is  expressly  limited  to  other  uses ;  but  that  every  power  re* 
served  in  a  deed  executing  a  power  will  be  strictly  construed,  and,  therefore,  a  mere  power 
of  revocation  in  such  a  deed  will  not  afford  a  limitation  of  new  uses.  A  power  of  appoint- 
ment which  relates  to  the  land  includes  a  right  to  appoint  either  absolutely  or  with  anew 
power  of  revocation  and  appointment.  But  if  a  person  once  executes  a  power  of  revocation 
and  makes  an  appointment  of  new  uses  by  deed  over  the  whole  estate,  his  power  is  thereby 
completely  exhausted,  unless  he  reserves  to  himself  anew  power  of  revocation  and  appoint- 
menu 


TOWERS.— Construction  of.  461 

Where  the  appointment  to  a  particular  child  is  evasive  and  illusory,  this  Court 
will  set  it  aside,  and  will  not  allow  such  inequalities  to  be  made  amongst  chil- 
dren as  appear  to  be  unconscionable  and  unreasonable* 

(J)  Construction  of,  in  general. 
1.  Rjsx  v.  Bulkelrt.  M.  T.  1779.  K.  B.  Doug.  293. 
Per  Lard  Mansfield.     Powers  came  into  the  court  of  common  law  with  £°£70  ™ 
the  statute  of  uses,  see  27  Hen.  8.  c.  10 ;   and  the  construction  of  them,  by    t  337  1 
the  express  direction  of  the  statute,  must  be  the  same  as  in  courts  of  equity  ;  stinsd  in 
see  1  Burn.  120;  2  Burn.  114.  b.  the  midi 

court  of  law  as  in  equity;*  '  maimer  in  a 

*  Power  under  a  marriage  settlement,  to  appoint  to  the  children  of  the  marriage  is  strict- 
ry  confined  to  those  children ;  Goodtitle,  d.  Russell,  v.  Weal,  2  Wils.  369. 

And  power  under  marriage  to  give  to  the  children  of  the  marriage  in  such  shares,  Ac,  and 
for  such  estate,  Ac,  and  there  is  but  one  child,  such  child  must  have  the  whole  estate  which 
was  settled  ;  Roe,  d.  Burton,  v.  Dent,  2  Wils.  336. 

80  a  power  to  appoint  to  children  extends  to  grandchildren,  where  the  children  were  in  be. 
ing  when  the  power  was  created.  The  duke  of  Devonshire  v.  Cavendish,  2T.R.  244  ;  §ecu9t 
where  they  are  not  in  being  ;  Robinson  v.  Hardcaetle,  2  T.  R.  241. ' 

And  a  power  given  to  appoint  to  children  may  extend  to  grandchildren,  if  an  intention  to 
that  effect  can  be  made  out ;  Doe,  ex  dem.  Duke  of  Devonshire,  v.  Lord  George  Cavendish, 
4.  T.  R.  741.  n. 

If  a  mixed  fund,  consisting  of  real  aad  personal  property,  be  made  subject  to  appointment, 
it  is  not  necessary  that  each  of  the  objects  of  the  appointment  should  have  a  part  of  each 
kind.  Devise  to  the  testator's  wife,  remainder  to  her  children,  subject  to  appointment.  A 
child  born  after  making  the  will  in  the  testator's  lifetime,  is  an  object  of  the  appointment.  If 
one,  having  only  an  estate  for  life  with  a  power  to  appoint  in  fee,  devise  the  property  as  her 
own,  it  shall  be  held  a  good  exercise  of  the  power  ;  secu*  if  she  had  an  interest  in  the  rever- 
sion as  well  as  a  power. 

Devise  to  A.  for  life,  remainder  to  testator's  children,  as  B.  shall  appoint.  The  fee-simple- 
becomes  vested,  on  the  testator's  death,  in  all  the  children  then  living,  subject  to  be  diverted 
by  the  appointment. 

A  general  residuary  clause  will  carry  estates  not  in  the  contemplation  of  the  testator,  un- 
less the  will  contains  special  indications  of  a  contrary  intention ;  Morgan  v.  Surman,  1  Taunt. 
289. 

And  where  A.,  having  a  power  to  limit  an  estate  to  the  use  of  such  child  or  children  of 
the  said  A.,  and  for  such  estate  or  estates  as  she  should  direct,  etc.,  and  having  two  daugh- 
ters, as  to  one  moiety  of  the  said  estate,  appoints  it  to  the  use  of  her  eldest  daughter  B.  for 
life,  with  remainder  to  the  first  and  other  sons  of  her  said  daughter  in  tail  male  ;  remainder 
to  the  daughters  of  the  said  B.  in  tail  general  ;  remainder  to  her  youngest  daughter  C.  for 
life,  with  remainder  to  her  first  and  other  sons,  Ac. ;  remainder  to  the  daughter  of  the  said 
C.  in  like  manner  ;  remainder  to  the  right  heirs  of  the  eldest  daughter  B.,  and  so  vice  versa 
as  to  the  other  moiety;  held,  that  such  appointment  is  an  excess  of  A.'s  power  as  far  as 
respects  the  limitation  to  her  grandchildren,  but  good  as  to  the  limitation  to  her  daughters 
for  life  ;  Adams  v.  Adams,  Cowp.  651. 

In  a  marriage  settlement  there  is  a  power  of  appointing  a  real  estate  to  such  child  and 
children  of  the  marriage  for  such  estate  and  estates  as  the  husband  should  direct.  And  for 
want  of  such  appointment  the  estate  was  settled  upon  all  and  every  the  child  and  children  of 
the  marriage  equal  y ;  held,  that  the  appointment  might  be  to  one  child  in  exclusion  of  the 
rest.  "Such  child,1'  is  an  expression  applicable  to  one  of  several  children  ;  Swift,  ex  dem. 
Hundey,  v.  Gregson,  1  T.  R.  432. 

An  exclusive  appointment  under  a  power  of  appointing  to  and  amongst  such  of  his  relations, 
&c.  is  good  ;  Spring,  ex  dem.  Titcher,  v.  Bills,  1  T.  R.  435. 

Where,  by  a  settlement  in  contemplation  of  marriage,  the  estates  were  given  to  trustees 
for  the  use  of  such  of  the  children,  child,  and  issue  of  the  body  of  the  settler,  by  his  intended 
wife,  and  in  such  shares,  &c,  as  he  and  his  wife,  or  the  survivor  of  them,  should  by  deed  or 
will  appoint ;  held,  that  an  appointment  of  the  whole  estate  to  one  of  the  children  by  the  wid- 
ow was  valid,  and  that  the  words  "such  shares,"  Ac.  did  not  import  that  it  was  necessarily 
to  be  divided,  and  some  part  appointed  to  each  child  ;  Doe  v.  Alchin,  2  B.  A  A.  122. 

An  estate  being  conveyed  by  a  marriage  settlement  to  trustees  to  the  use  of  the  latter  (the 
husband)  for  life,  with  remainders  over,  and  with  a  power  to  the  settlor  with  ihe  consent  of 
the  trustees,  to  revoke  all  the  uses  in  the  settlement ;  and  the  settlor  having  granted  an  es- 
tate for  his  own  life,  for  valuable  consideration  in  the  settled  estate,  a  revocation  subsequent 
thereto  of  all  the  uses  executed  by  him  with  consent  of  the  trustees,  and  a  conveyance  of  the 
estate  to  a  purchaser  for  valuable  consideration,  also,  but  with  notice  of  the  prior  grant,  for 
the  settlor's  life,  shall  not  affect  the  interest  granced  for  his  life  ;  Good  right,  d.  Hare,  v.Ca- 
tor,  Doug.  474. 

A  power  given  to  an  executrix  by  that  name  to  charge  the  testator's  estate,  only  applies 
to  that  portion  of  it  which  comes  to  her  as  executrix,  namely,  the  personal  estate,  even  though 
•he  be  trustee  of  the  real ;  Doe.  ex  dem.  Milborne,  v.  Shelborne,  2  T.  R.  721. 
Am  estate  limited  to  uses,  and  a  power  given  to  revoke  those  uses,  by  selling  and  convey 
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[  638  ]    *.  PmitBRir  v.  Parmngton.  T.  17.  1790.  K.  B.  3  T.  R.  665.    Dob,  d-  De- 
vonshire, v.  Cavendish.  M.  T.  1792,  K.  B.  4  T.  R.  743.  o. 
▼is.  br  <be       Under  the  settlement  of  an  estate,  with  a  power  to  the  tenant  in  possession 

the^oarties  •  *°  ^et  a^  or  any  Part  °^  ^e  P1^1118'869*  so  as  tne  usual  rents  be  reserved,  a  lease 
^^  '  of  tithes,  which  had  never  been  let  before,  was  held  void  by  the  Court ;  and 
Butter,  J.,  said:  the  single  point  to  be  considered  is  the  intention  of  toe 
devisor.  Now,  in  my  opinion,  the  nature  of  the  property  alone  is  sufficient  to 
decide  the  question.  This  gentleman  had  an  estate  of  considerable  value,  part 
of  which  was  in  his  own  occupation,  and  the  rest  was  held  by  lease  ;  that  was 
the  way  in  which  he  occupied  his  property,  and  he  intended  that  those  who 
enjoyed  his  estate  afterwards  should  enjoy  it  in  the  same  manner.  The  part 
of  Lord  Mansfield's  judgment  in  the  case  of  Goodtitle  v.  Funucan  seems  to 
be  a  judgment  formed  for  this  very  case ;  for  it  is  a  reasoning  on  toe  case 
where  part  of  the  estate  is  enjoyed  in  possession,  and  part  on  lease ;  which 

•  L  339  J  Lord  Mansfield  considered  so  clear  as  not  to  admit  of  a  doubt.  In  all  the 
cases  which  Lord  Mansfield  examined,  thtf  intention  of  the  parties  was  the 
only  point  to  be  considered.  The  misfortune  in  Cumberford's  case  was,  that 
the  Court  relied  on  two  words,  ita  quod,  of  little  or  no  signification  in  them- 
selves, but  which  were  thiu^ht  to  have  a  technical  construction.     In  Walkei 

iog  the  estate  to  a  purchaser,  so  as  that  the  purchase  money  should  be  paid  into  the  hands  of 
A.,  and  not  of  B.,  to  be  laid  out  in  lands,  to  be  settled  like  uses  ;  held,  that  the  power  of  re* 
vocation  was  conditional  only,  upon  payment  of  the  purchase  money  in  the  manner  directed ; 
J>oe,  ex  dem.  Willes,  v.  Martin,  4  T.  R.  39. 

A.  devised  lands  lohis  wife  B.  for  life,  with  a  power  of  appointment  to  such  his  child  or 
children,  of  whom  there  were  three  then  alive,  in  such  manner,  share,  and  proportion  as  she 
should  direct,  but  so  as  the  said  lands,  which  were  to  be  considered  as  one  estate,  should 
not  be  divided,  but  transmitted  whole  and  entire  to  his  heirs  and  family  ;  and,  in  default  of 
appointment,  remainder  to  his  own  right  heirs.  Qu.  whether  B.  has  the  power  of  appoint, 
ng  beyond  a  life  estate,  since  otherwise  the  estate  could  not  be  transmitted  whole  and  entire, 
Ac.  But  supposing  she  has,  then,  per  Lord  Kenyon,  G.  J.,  and  Grose,  J.,  the  power  must 
be  exhausted  on  the  children,  and  therefore  that  a  limitation  to  grand-children  in  tail,  after 
an  estate  for  life  to  a  child,  was  void  ;  however,  that  B.'s  general  intention  being,  that  the 
grandchildren  should  inherit,  the  child  took  an  estate  tail.  Per  Ashhurst,  J.  and  Boiler  J. 
The  word  children  is  co-extensive  with  issue,  so  that  the  limitation  to  the  grandchildren  was 
good,  and  the  child  took  for  life  only;  Griffith  v.  Harrison,  4T.  R.  737. 

So,  where  real  and  personal  property  are  bequeathed  to  A.,  subject  to  a  power  of  appoint, 
ing  unto  B.  and  C.  in  such  proportions  as  he  shall  think  proper,  the  power  is  well  executed, 
though  the  personality  (or  a  portion  of  it)  is  appointed  to  one  and  the  reality  to  the  other  ; 
Morgan,  ex  dem.  Surman,  v.  Surman,  1  Taunt.  289. 

A.  devises  a  copyhold  estate  to  trustees,  to  the  use  of  B.  for  her  life,  then  to  such  uses  as 

B.  by  her  last  will  should  appoint  ;  and  in  default  of  such  appointment,  to  the  right  heirs  of  B. 
A  dies  ;  the  trustees  are  admitted  in  fee  on  the  trusts  declared  by  the  will ;  B.,  by  an  ap- 
pointmentin  form  of  a  deed  poll  in  the  nature  of  a  will,  irrevocably  devises  all  her  interest 
in  the  premises  to  C,  and  declares  that  no  subsequent  will  revokes  this  disposition.  The 
premises  are  surrendered  to  the  use  of  C.  in  reversion,  anl  he  is  admitted  accordingly.  B. 
by  another  will,  afterwards  devises  the  premises  to  D.  and  his  heirs,  so  as  not  to  be  subject 
to  any  of  her  debts,  contracts,  or  engagements.  Under  this  will  D,  was  admitted,  and 
soon  afterwards  B.  died  :  held  that  by  the  devise  to  D.t  the  former  appointment  in  favour  of 

C.  was  revoked,  and  the  legal  estate  divested  out  of  the  trustees  under  A.'s  will,  and  vest- 
ed  in  D.,  and  that  a  surrender  to  D.,  by  the  trustees,  was  as  effectual  as  if  it  had  been  made 
by  B.;  Doe,  d.  Woodcock,  v.  Barthrop,  1  Mars.  90  ;  5  Taunt.  282. 

A.  devises,  after  certain  legacies,  all  the  residue  of  what  he  dies  possessed  of,  or  in 
expectancy,  to  his  wife  B.  for  her  life,  reserving  to  her  full  power  to  will  away  any  part  or 
proportion  of  his  snid  residue  at  her  decease,  and  after  that  period  to  his  daughter.  A 
dies,  and  B.  devises  away  the  whole  of  her  property  :  held,  that  this  was  a  good  ex- 
ecution of  the  power;  Cooke  v.  Farrand,  2  Mars.  421  ;  7  Taunt.  122. 

A.  by  his  will  bequeathed  to  R.  S.  and  R.  L.  R.  a  sum  of  money  upon  trust;  and  to  M. 
S.,  R.  8.,  and  Gk  A.  D.,  certain  personal  property  upon  trust ;  and  then  devised  his  real 
property  to  R,  S.  and  G.  A.  D.  also  upon  trust;  and  then  directed  that  if  either  of  his  said 
trustees,  the  said  R.  S.  and  R.  L.  R-,  so  far  as  applied  to  the  trusts  reposed  in  them  respect- 
ively,  or  the  said  M.  S.,  R.  S.,  and  G.  A.  D.,  so  far  as  applied  to  the  trust  reposed  in  them 
respectively  as  afomsiid,  should  decline  to  act,  &c.  it  should  be  lawful  for  the  survivor  of 
the  trustees  so  acting  in  the  trust  wherein  such  vacancy  should  happen,  or  the  executors 
or  administrators  of  the  last  surviving  trustee,  to  appoint  other  trustees  :  held,  1st  that 
this  power  only  extended  to  the  two  first  classes  of  trustees,  and  not  to  the  trustees  of 
the  real  esta*e  ;  2ndly,  that  it  was  not  woll  executed  by  the  two  trustees,  both  of  whom, 
had  wholly  declined  to  act  in  the  trust ;  Shark  v.  Shark.  2  B  &  A.  405* 
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?,  Wakeroan,  these  words  received  a  similar  construction,  though  manifestly 
against  Lord  Hale's  opinion.     In  the  case  of  Baggot  v.  Oughton,  the  Court 
got  rid  of  the  words  ita  quod ;  for  though  the  restriction  in  that  case  was  let 
at  such  yearly  rents  or  more  as  the  same  were  then  let  at,  yet  they  were  the 
same  in  substance.     And  in  Goodtitle  v.  Funucan,  which  was  twice  argued,  it 
was  said,  by  one  of  the  counsel  at  the  bar,  that  there  was  no  difference* 
whether  the  power  were  to  lease  reserving  the  ancient  rent,  or,  ita  quod  the 
ancient  rent  be  reserved  ;  and  the  Court  were-  of  the  same  opinion,  and  the  de- 
termination of  that  case  proceeded  on  the  intention  of  the  parties*     There  Lord 
Mansfield  said,  the  intent  was  apparent  from  the  words  of  the  power  and  the 
nature  of  the  property.     Now  from  what  was  the  intention  collected  ?     First, 
from  the  express  power  to  demise  the  manor  and  fishery,  which  distinguishes 
that  case  from  the  present,  that  showed  that  it  never  could  have  been  intended 
to  annex  the  restriction  of  reserving  the  usual  rent  to  the  demise  of  the  ma- 
nor, because  it  had  never  been  let  before  ;  next,  from  the  value  of  the  manor, 
which  was   merely  nominal ;  and  thirdly,  from  the  smallness  of  the  fishery, 
which  was  worth  only  15*.  per  annum,  and  had  been  let  once  before,  though  it 
was  not  in  lease  of  the  settlement ;  from  whence  the  intent  was  concluded  io 
be,  that  the  party  might  let  all  premises,  reserving  as  much  rent  in  the  whole 
as  had  been  reserved  before.     That  was  a  harsh  attempt  by  a  young  nobleman 
to  set  aside  the  whole  lease,  on  account  of  the  trivial  article  of  the  fishery, 
which  none  of  the  parties  to  the  settlement  ever  understood  was  meant  to  be 
excepted  out  of  the  power  of  leasing.     In  that  case,  too,  the  Court  relied  on 
the  words  at  the  end  of  the  power,  or  pioportionably  for  any  part  thereof,    [  640  ] 
though  no  notice  is  taken  of  it  in  the  printed  report ;  for  those  words  showed 
that  it  was  the  intention  of  the  parties  that  the  quantum  of  the  rent,  and  not 
any  particular  part  of  the  premises  included  in  the  settlement,  was  to  guide  the 
person  in  executing  the  power.     But  in  this  case  the  devisor  did  not  intend 
that  any  part  of  the  estate  should  be  let,  but  that  which  had  been  usually  de- 
mised before. 

3.  Griffith  v.  Hanson.  T.  T.  1792,  K.  B.  4  T.  It.  748. 
Per  Our.     In  the  execution  of  powers,  the  material  object  to  be  attended  Which  is  to 
to  is  the  intention  of  the  person  creating  the  power;  and  that  intention  is  to  be  be  collected 
collected  from  the  words  of  the  will,  or  other  instrument  giving  power,  accord-  \tom  ^ 
ing  to  the  ordinary  and  common  acceptation  of  the  words,  and  not  according  JJJJJJjSJfJi^ 
to  any  legal  or  technical  exposition  o(  them.     A  settlement  on  a  child  forpoW#r.  and 
life,  with  remainders  to  his  first  and  other  sons,  in  strict  settlement,  is  in  com-  each  con- 
moo  parlance  a  settlement  on  the  child  ;  and  the  general  intention  of  persons  fraction  is 
who  look  forward  for  future  settlements  is,  that  the  estate  shall  be  tied  up  as  J^Snato 
long  as  the  rules  of  law  will  allow.  the  common 

•ad  ordinary  acceptation  of  the  words,  unshackled  with  any  legal  and  technical  meaning, 
4.  Dor,  d.  Bartlett,  v.  Rendle.  T.  T.  1814.  K.  B.  3  M.  &,  S.  99. 
Per  Cur.     Where  there  is  a  power  to  let,  so  as  the  ancient  or  accustomed  Using,  at  ft 
rent  is  reserved,  it  is  a  question  of  intention  whether  the  power  is*  or  is  not,  medium  of 
to  extend  beyond  what  has  been  anciently  and  accustomably  demised,  and  interprets. 
where  it  can  be  collected  from  the  nature  of  the  property  never  before  demi-  cumstanoss 
*ed,  or  from  any  other  circumstances,  that  the  power  was  not  intended  to  go  under 
beyond  what  had  before  been  demised,  it  will  be  confined  to  that  propeity.  which  the 
Curoberford's  case,  9  Roll.  Ab.   262.  pi.  15.  proceeded  expressly  upon  theP?werwas 
ground  that  it  appeared  by  the  generality  of  the  words  that  it  was  intended  eT1**11, 
that  the  party  should  have  power  to  lease  all  the  land,  whether  let  within  the 
two  preceding  years  (which  was  the  qualification  in  that  case)  or  not.     Walk- 
*  v.  Wakeman,  1  Vent.  294;  2  Lev.   150;  3  Keb.  544.  547.  586.  595.  was 
grounded  upon  Cumberford's  case,  and  the  decision  there  only  was,  that  un- 
der a  general  power  to  let  the  premises,  or  any  part  thereof  where  the  pre- 
mises consisted  of  land  and  tithes,  a  proviso  that  5>.   should  be  reserved  for 

*  Where  two  intentions  appear,  a  general  and  a  particular  one,  and  the  particular  intent 
ttnnot  take  effect,  the  words  shall  be  so  construed  as  to  carry  the  general  one  into  effect^ 
«*»nton  y.  Hardcastle,  »T.  R,  241. 
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every  acre  of  land  did  not  narrow  the  power  so  as  to  prevent  the  letting  of  the 
tithes.  The  proviso  did  not  imply  an  intention  that  it  should  be  so  narrowed, 
and  there  was  nothing  else  to  show  such  an  intention.  In  Winter  v.  Love- 
don,  Carth.  427  ;  Ld.  Ray  in.  2t>7 ;  the  only  point  decided  was,  that  under  a 
power  to  lease  a  manor,  so  as  the  demise  was  not  of  the  ancient  demesne 
lands,  copyholds  shall  not  be  leased,  and  the  lease  in  that  case,  which  was  of 
copyholds  only,  was  accordingly  adjudged  bad ;  and  the  dictum  in  that  case, 
that  under  a  power  to  lease  -a  manor  and  other  lands,  so  as  the  lease  were  not 
of  the  demesnes,  and  so  as  the  ancient  rents  were  reserved,  would  warrant  a 
lease  of  the  rents,  and  services  of  the  manor,  though  no  rent  could  be  reserved 
[  641  ]  thereon,  was  a  dictum  founded  upon  what  must  necessarily  have  been  intended 
by  the  powei,  for  there  was  express  liberty  to  let  the  manor;  and  as  the  de- 
mesne was  excluded,  if  the  rents  and  services  could  not  be  let,  no  part  of  the 
manor  could  :  Goodtitle  v.  Tunucan,  Dougl.  405.  4th  edit. 

Lord    Marutfield  says  expressly,  that  all  powers  are  to  be  carried  into  eflect 
accoiding  to  the  intentions  of  those  who  create  them. 

Goodtitle  v.  Tuxucan.  H.  T.  1781.  K.  B.  "Doug.  574- 
^      rJere     There  was  a  power  to  grant  leases  in  possession,  but  not  by  way  of  reyer- 
XranullU*"  sion  or  future  interest,     A  lease  per  verba  de  pr&senti  was   held  not  contra- 
fiee  the        ry  to  the  power,  although  the  estate,  at  the  time  of  granting  the  lease,  was 
power,  it     held  by  tenants  at  will,  or  from  year  to  year  ;  if  at  the  time  they  received  dr- 
ought to  be  lotions  fr^n  the  grantor  of  the  lease  to  pay  their  rent  to  the  lessee,  under  a 
dispensed    pQWer  ^0  iease  all  manors,  messuages,  lands,  &c,  so  as  there  be  reseryed  as 
much  rent  as  is  now  paid  for  the  same,  such  parts  of   the  estate  enumerated 
in  the  power  as  have  never  been  demised  may  be  let.     Qu.  ?  If  a  lease  be  made 
under  such  a  power  reserving  the  old  rent  but  with  covenants  less  advantage- 
ous to  the  reversion  than  formerly,  would  it  not  be  a  fraud  on  the. power,  and 
void  ? 


VII.  RELATIVE  TO  THE  EFFECT  OF  THE  EXECUTION  OF. 
1.  V enables  v.  Morris.  T.  T.  1797.  K.  B.  7  T.  R.  342, 
An  appoint-     p^  g;eny(m9  C.  J.  The  defendant's  counsel  has  accurately  stated  the  grounds 
executed  ia00  wn>ch  tn*s  case  ought  to  De  decided  ;  namely,  that  an  appointment   when 
to  be  consi- executed  is  to  be  considered  in  the  same  light  as  if  it  had  been  inserted  in  the 
dered  in  the  original  deed  in  which  the  power  of  appointment  was  created, 
eame  light  as  if  it  had  been  inserted  in  the  original  deed,  by  which  the  power  of  appointment  was  cre- 
ated.* 

•  We  have  seen  that,  in  whatever  mode  the  power  is  executed,  whether  by  an  act  t»- 
ter  vwot,  as  gTant,  bargain  and  sale,  lease  and  release,  covenant  to  stand  seised,  feoffment 
and  fine,  or  by  a  will,  the  instrument  in  every  case  operates  strictly  as  an  appointment  or 
declaration  of  the  use ;  and  as  there  cannot  be  a  use  upon  use,  the  bargainee,  etc,  takes 
the  legal  estate,  the  appointment  being  made  to  him;  and  if  any  ulterior  use  is  declared  it 
operates  merely  as  a  trust  in  equity ;  Sugd.  Pow.  320  ;  2  Prest.  Com.  483.  And  an  appoint- 
ment in  pursuance  of  a  power  operates  under  the  statute  of  uses,  not  as  a  conveyance  of 
the  land,  but  as  a  substitution  of  a  new  use  in  the  place  of  a  former  one;  und  in  gen- 
eral a  deed  executing  a  power  cannot  be  considered  as  a  new  alienation,  or  independant  con- 
veyance, Lady  Gresharc's  case,  Mo.  261  ;  but  there  are  cases  in  which  a  deed  executing 
a  power  is  for  many  purposes  considered  as  a  substantive  independent  instrument.  Thus, 
an  appointment  under  a  power  is  considered  as  a  conveyance  within  the  reeister  sets;  and, 
if  not  registered,  will  be  postponed  to  a  subsequent  mortngagc  duly  registered  :  ScraftonT. 
Qnincy,  2  Ves.  413.  And  a  deed  executing  a  power  has  been  deemed  a  conveyance 
within  the  statute  27  Eliz.  c.  24;  2  Ves.  65  ;  et  vid.  Bartlett.  v.  Ramsden,  1  Keb.  570.  So, 
although  the  estate  did  not  originally  belong  to  the  donee  of  the  power,  and  the  estate 
created  by  the  appointment  is  considered  as  limited  by  the  deed  creating  the  power;  yel, 
a  person  deriving  title  under  an  appointment  is  considered  as  claiming  une'er  the  donee: 
within  the  meaning  of  a  covenant  by  him  for  quite  enjoyment  against  any  person  claiming 
under  him  ;  Hurd  v.  Fletcher,  Dougl.  43;  Sugd.  Pow.  321,  325.  It  is  also  observable,  that 
estates,  created  by  the  execution  of  a  power,  take  eflect  preciecly  in  the  same  manner  as 
if  created  by  the  original  deed.  As,  if  a  general  power  of  appointment  be  given  to  a  mas  by 
deed,  and  he  by  virtue  of  his  power  limit  the  estate  to  A.  for  life  with  remainder  to  his  chil- 
dren in  strict  settlement,  these  limitations  will  take  effect  as  estates  limited  by  the  orig- 
inal deed,  and  in  exactly  the  same  way  as  they  would  have  done  had  they  been  limited  iff 
that  deed  by  the  grantor  of  the  power.  Middleton  v.  Crofts,  2  Atk.  661.    The  appointee 
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2.  Ray  v.  Bury.  E.  T.  1722.  K.  15.  6  R.  &  A.  561.  [  648] 

Certain  lands  were  conveyed  by  A.  B.,  his  heirs  and  assigns,  to  such  uses  as  And  th#  ex- 

C.  D.  should  by  deed  appoint ;  and  in  default  of,  and  until  appointment,  to  the6011*^1  °*a 

use  of  C.  D.  in  fee.     C.  1).  afterwards  in  execution  of  the  power  by  deed  duly  h^'thc  «C 

made  an  appointment  of  the  said  estates  in  favour  of  E.  1*\  in  fee.     C.  D.y  at  feet  of  de- 

tbe  time  of  making  the  appointment,  was  married.  feat  ng  tha 

The  Court  held  his  wife  not  to  be  dowable  out  of  those  lands.  "ght  * 

dower. 

VIII.  RELATIVE  TO  WHEN  A  COUllT  OF  EQUITY  WILL  INTER- 

1ERE.* 

takes  under  the  power  as  if  inserted  therein  ;  but  not  so  as  to  take  by  relation  from  the  crea- 
tion of  the  power,  as  in  case  of  an  assignment  in  a  commission  of  bankruptcy,  that  is,  by 
force  of  the  statute,  and  to  avoid  mesne  wrongful  acts ,  per  Lord  Hardwickc,  Duke  of  Marl-' 
borough  v.  Lord  Godolphin,  2  Yes.  61.  Where  a  person  settles  his  estates  to  the  use  of  him- 
self for  life,  remainder  over,  reserving  to  himself  a  power  of  revocation,  and  executes  his 
power,  he  becomes  immediately  seised  of  his  former  estate,  without  any  entry  or  cluim,  be- 
cause as  he  is  already  in'possession,  he  cannot  enter  on  himself,  and  u  claim  is  necessary. 
Where  an  estate  is  limited  to  such  uses  as  a  man  shall  appoint,  and  in  default  of  appoint- 
ment to  him  in  fee,  he  is  seised  in  fee  until  appointment,  his  wife  becomes  entitled  to  dow- 
er; bat  if  he  executes  his  power  of  appointment,  a  new  use  arises,  and  vests  in  the  ap- 
pointee, and  the  fee  simple,  originally  limited  to  the  appointee,  cases,  by  which  means  it  is 
supposed  that  his  wife*s  right  to-  dower  will  also  cease  ;  C.ive  v.  Ilolford,  3  Ves.  675 ;  Pore 
T.  Chamberlain,  4  Yes.  631 ;  Maundrell  v.  M.iundrell,  10  Ves.  246.     However,  in  order  to 
prevent  this  question  from  arising,  as  the  point  has  not  been  expressly  decided,  it  is  usual, 
in  the  limitations  to  bar  dower,  to  give  an  interposed  estate  in  default  of  appointment  to  a 
trustee,  Sugd  Pow.  332.     But  it  is  clear  that  a  power  to  create  leases,  or  any  other  es- 
tate, to  take  effect  in  possession,  will  control  and  overreach  all  the  estates  in  the  settlement ; 
Bosworth  v.  Farrard,  Park,  111 ;  Snlbot  v.  Sippcrs,  Skin.  427 ;  Bcale  v.  Bealc,  S.  P.  Wins. 
244;  Mosley  and  Mosley,  3  Ves,  246;  Stackhouse  v.  Burnstor,  10  Ves.  433.     But  the  exe- 
cution of  a  power  will  not  defe.it  an  estate  previously  created  by  a  person  who  executes  it; 
Goodright  v.  Cator,  Dougl.  417.     Where  several  houses  have  been  given  by  the  same  deed, 
and  two  or  more  of  them  are  executed,  and  no  provision  has  been  made  in  regard  to  their 
priorties,  the  priority  of  the  estate  created  under  them  must  be  construed  according  to  the  in- 
tention of  the  settlement  and  the  object  of  the  powers  ;  Yelland  v.  Freelis,  Moor.  788.    It 
is  mostly  usual,  however,  to  provide  by  the  settlement  for  the  priority -of  the  several  powers 
contained  in   it. 

*  With  respect  to  equitable  relief,  in  case  of  a  defective  execution  of  a  power,  there  are 
three  cases  in  which  equity  will  relieve  against  a  defective  execution:  1st.  Where  there  is  a 
consideration  as  in  favour  of  a  purchaser,  Fothergill   v.  Fothergill,  2  Freem.  257;  3  Ch. 
Ca.  8 ;  Cowp.  257 :  which  term  includes  a  mortgagee  and  a  lessee,  Barker  v.  Hill,  2  Ch. 
Rep.  113;  Bradley  v.  Bradley,  2  Vern.  103;  T.iylor  v.  Wheeler,  1  Vern.  564;  Jennings  v. 
Moore,  Id.  609  ;  Reid  v.  Shergold,  10  Ves.  370  ;  Marnel  v.  Blike,  4  Dow.  264;  or  in  fa- 
rour  of  a  creditor,  Forthcrgill  v.  Forthergill,  svpra  ;  Pollard  v.  Greenvil.  1  Ch.  C«i.  10 ;  1  Ch. 
Rep.  98;  Wilkes  v.  Holmes,  9  Mod.  4^5  ;  Ithel  v.  Beane,  1  Ves.  216 ;  Bexby,  5  Elix. :  2  Bro. 
C.  C.  325  ;  2  Dick.  698;  wife,  Cowp.  267  ;  Fothergill  v.  Fothergill,  supra,  Lady  Clifford  ▼. 
Earl  of  Burlington,  2  Vern.  397  ;  Coventry  v.  Coventry,  2  P.  Wms.  222.  705  ;  Wykham  ▼. 
Wykharn,  18  Ves.  423;  or  a  legitimate  child,  Surth  v.  Lady  Blanfray,  Gilb.  Eq.  Rep.  166; 
Snecd  v.  Sneed,  Ambl.  64;  Cowp.  2»>4,  2(>5.  267  ;  or  in  favour  of   a  marriage  consideration, 
and  although  the  power  was  executed  after  marriage,  Fotheri/iUv.  Forthergill,  supra;  Hervey 
v.  Hervey,  1  Atk.  561 ;  Churchmen  v.  Hervey,  AmM.  335  ;  but  the  same  equity  is  not  extended 
to  a  natural  child,  Fursakcr  v.  Robinson,  Free.  Ch.  475  ;  Fudor  v.  Anson,  2  Ves.  582  ;  nor  to  a 
husband,  Moodie  v.  Reid,  1  Mad.  Hep.  516 ;  unless  lie  is  a  pun-inner  by  marriage,  Sargison  v.  . 
Sealey,  2  Atk.  412  ;  or  a  mere  volunteer,  .Smith  v.  Aston,  2  Freem.  309 ;  3Ch.  Ca.  113. 126 ; 
Sargison  v.  Sealey,  2  Atk.  115  ;  Godw  in  v.  Kilshu,  Ainb.  084  ;  and  it  seems  that  a  defective 
execution  in  favour  of  a  stranger  c-.mnot  be  supplied  »o  ns  to  give  the  fund  to  creditors;  see 
Sugd.  Pow.  343.     The  person  applying  for   relief  must  have  a  preferable  equity  to  the  per* 
son  against  whom  he  seeks  relief,  J^vers  v.  Jevers,  Dom.  Proc.    1734;  Sugd.  Pow.  344; 
Mortlock  v.  Butler,  10  Ves.  2^2;  but  it  seems  that  a  defect  raiy  be  supplied,  although  all  the 
objects  are  children  ;  Sugd.  1'uw.  350.     Where  there  are  several  detective  executions,  equi- 
ty will  supply  the  defect  in  the  last,  in  order  to  ollectuutc  the  intent  of  the  parties,  Hervy  v. 
Hervey,  supra,  and  generally,  if  the  intention  to  execute  the  power  clearly  appears  in  writing, 
it  is  sufficient,  wheth'-r  it  be  by  covenant,  Fothergill  v.  Fothergill,  supra  ;  Sargison  v.  Sealey, 
supra;  et  vid.  15  Ves.  1731 ;  request  by  will,   Vernon  v.  Vernon,  Ambl.  1 ;  or  by  a  written 
contract  not  under  seal ;  Shannon  v.  Br.idstreet,  1  Rep.  Temp.  Redewdale,  52;  Mortlock 
v.  Buller,  10  Ves.  292.     So,  equity  will  supply  the  defect  where  a  man  promises  by  letters 
to  grant  an  estate,  which  he  can  only  do  by  the  exercise  of  his  power;  Campbell  v.  Leach, 
Ambl.  740.     So,  if  the  intention  appear  from  a  recital  in  the  deed  of  appointment,  Wilson  v. 
Plggott,  2  Ves.  jun.  351 ;  or  from  an  answer  to  a  bill  in  Chancery,  Carter  v.  Carter,  More, 
365 ;  Fortesque  v.  Gregor,  5  Ves.  553  ;  or  from  a  covenant  in  the  original  deed,  Sarth  v. 
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[  643  ]    IX.  RELATIVE  TO  THE  EXTINGUISHMENT  AND  DESTRUCTION 

OF. 

Where  (^)  *x  OKNKBAJ" 

there  ie  no  R°k  v-  Vvxt.  E.  T.   1707.  K.  B.  2  Wils.  336. 

object  for  A  person  had  a  power  given  him  by  his  marriage  settlement  to  appoint  the 
the  execu-  lands  to  the  children  of  the  marriage ;  and,  for  default  of  appointment,  tbeo  to 
Sower  it  all.tne  children  equally,  and  there  was  but  one  child.  The  Court  held  an  ap- 
of  course  P°^ntincnt  to  that  child  was  void  because  be  took  under  the  limitation  in  the 
■ottlemeot. 


lower. 


J  644  ]  (B*)  By  daroain  and  salb.* 

O)  By  complete  execution,  t 

I))  By  conveyance. 
Afcasetgn*  Doe  v.  Britain.  M.  T.  1816.  K.  B.  2  B.  &  A.  93. 

«ient  under     A  trader  being  seined  of  an  estate  for  life,  with  the  general  power  of  appoint- 
ion*™?1*"   ment  with  remainder,  in  default  of  appointment,  to  himself  in  fee,  after  baring 
bankruptcy  committed  an  act  of  bankruptcy,   upon   whjch  he  was  afterwards   declared  a 
is  such  a      bankrupt,  executed  hi?  appointment  in  favour  of  an  appointee. 
convey-  The  Court  held  that,  all  his  interest  having  passed  to  the  assignees  by  the 

©Titrov1  *°  a*8'£nment»  sncn  appointment  was  void,  and  therefore  that  his  assignee  under 
the  commission  had  a  sufficient  legal  estate  to  maintain  an  ejectment. 

Lady  Blanfray,  supra;  it  will  amount  to  an  equitable  execution  of  the  power.  Bat  there 
must  be  a  reference  to  the  fund  to  show  the  party's  intention  to  execute  the  power,  or  the 
party  must  be  in  possession  of  no  other  fund  upon  which  the  covenant  can  operate ;  Jack, 
son  v.  Jackson,  4  Bro.  C.  P.  462  ;  Hole  v.  Hele,  2  Ch.  Cas.  28, 29.  87 ;  1  Vern.  406 ;  Jones  t. 
Tucker,  2  Meriv.  533.  2nd.  Equity  supplies  a  defective  execution  where  there  is  any  food, 
Warde  v.  Booth,  3  Ch.  Cas.  69  ;  Piggott  v.  Penrice,  Com.  250  ;  Prec.  Ch.  471 ;  Stills  t.  Cow. 
per,  3  Aik.  699 ;  Shannon  v.  Bradstreet  supra;  Anon.  Bnnb.  53 ;  Stradfordv.  Lord  Aldbor- 
ough,  Ridgw.  P.  C.  281 ;  accompanied  with  fraud'  and  circumvention ;  3  Ch.  Cas.  114, 115. 
3rd.  So,  equity  will  relieve  where  the  party  was  prevented  from  executing  his  power  by  ac- 
cident or  disability ;  Earl  of  Bath's  case,  3  Ch.  Cas.  68 ;  et  trid.  Cowp.267 ;  Piggott  v.  Pen. 
rice,  supra.  Lastly  equity  will  relieve  against  a  defective  execution,  although  it  be  by  deed 
instead  of  will,  Toilet  v.  Toilet,  2  P.  Wms.  489;  SrC.  More,  46;  Sneed  v.  Sneed,  Ambi. 
66 ;  Cowp.  264, 265;  dr  although  there  are  two  witnesses  instead  of  three ;  Parker  v.  Tucker, 
Gib.  Eq.  Rep.  168 ;  Colter  v.  Layer,  2  P.  Wms.  623 ;  More,  227 ;  Sergison  v.  Sealey,  2  Atk. 
412:  Godwin  v.  Fisher,  1  Bro.  C.  C.  367 ;  Wade  v.  Paget,  1  Bro.  C.  C.  365.  or  though  a 
seal  be  wanting,  Smith  v.  Aston,  Finch,  273;  3  Keb.  551 ;  1  Ch.  Cas.  263,  264;  1  Freem. 
908 ;  3  Ch.  Cas.  69.  106 ,  and  although  the  subject  of  the  power  be  real  estate,  yet  this  re- 
lief is  afforded  as  well  where  the  defective  instrument  is  a  will,  as  where  it  is  an  act  inter 
vivos;  Wilkes  v.  Holmes,  9  Mod.  485  ;  1  Rep.  Temp.  Redesdale,  60.  n. ;  1  Dick.  105 ;  2P. 
Wms.  228,  Sugd.  Pow.  360.  But  the  non-execution  of  a  power  is  in  general,  never  aided, 
Munder  v.  Philpot,  2  Vern.  69  ;  Tomkyn  v.  Sandys,  2  P.  Wms.  228 ;  Wilm.  33 ;  Bull  v.  Var. 
dy,  1  Ves.  jun.  272 ;  Piggot  v.  Penrice,  Com.  250 ;  Gilb.  Eq.  Rep.  138 ;  unless  the  power  is 
in  nature  of  a  trust ;  Garfoot  v.  Gar  foot,  1  Ch.  Cas.  35 ;  Gwilliams  v.  Rowell,  Hard.  204; 
Anly  v.  Doyl,  1  Ch.  Cas.  180 ;  1  Ch.  Rep.  89 ;  nom.  Ainly  v.  Gower,  Witchcot  v.  Souch,  1 
Ch.  Rep.  97  ;Hycr  v.  Woredall,  2  Freem.  135 ;  Locton  v.  Locton,  Freem.  136 ;  CarvH  t. 
Carvil,2Ch.  Rep.156. 

*  Powers  appendant  may  be  extinguished  by  any  of  those  conveyances  which  derive  their 
effect  from  the  statute  of  uses,  and  which  are  said  to  operate  without  transmutation  of  pos. 
session,  as  a  bargain  and  sale,  covenant  to  stand  seised,  and  lease  and  release.  For  whoever 
has  an  estate  in  the  land  mny  convey  it  to  another,  and  it  would  be  unjust  that  he  should 
afterwards  be  admitted  to  avoid  or  do  any  thing  in  derogation  of  his  own  act.  Any  assurance 
therefore  of  this  nature,  which  carries  the  whole  of  the  grantor's  estate,  operates  as  a  total 
destruction  of  all  powers  appendant  to  it. 

It  should,  however,  be  observed,  that  a  feoffment,  or  any  other  conveyance  of  a  part  of  the 
land,  is  an  extinguishment  of  the  power  as  to  that  part  only,  and  the  power  remains  as  to 
the  residue. 

t  The  most  obvious  mode  by  which  powers,  whether  relating  to  the  land  or  collateral  to 
it,  may  be  extinguished,  is  by  a  complete  execution  of  them.  And  it  was  formerly  held, 
that  even  a  particular  execution  of  a  power  operated  as  an  extinguishment  of  it,  but  this 
doctrine  is  not  deemed  law.  If  a  power  reserved  over  a  lega'  estate  is  defectively  executed, 
at  first  it  may  be  executed  over  again,  and  the  last  execution  shall  stand,  the  first  being  a 
a  mere  nullity. 

X  With  respect  to  those  powers  relating  to  land,  which  are  called  powers  in  gross,  as  the  es- 
tates to  be  created  by  them  do  not  fall  within  the  compass  of  the  person's  estate  to  whom  they 
are  granted,  a  mere  alteration  of  that  estate  will  not  affect  them.  Hence,  if  tenant  for  life,  with 
power  to  settle  a  jointure,  or  to  create  a  term  for  years,  to  commence^ from  his  decease,  con- 
veys away  his  life  estate  by  bargain  and  sale,  covenant  to  stand  seise'd,  or  lease  and  releaMi 
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(E)  By  feoffment.  *  [  &*&  ] 

(F)  By  fine  and  recovery,  t 

(G)  By  forfeiture  to  the  crown.  J 

(H)  Ry  merger.  § 

(I)  By  release.  II 

X.  RELATIVE  TO  PARTICULAR  POWERS.  I  646  ] 

(A)  To  devise.     See  ante,  tit.  Devise,  vol.  viii.  p.  98. 
1.     Goodhull  v.  Bingham.  H.  T.  1798.  K.  B.  1   B.  &  P.  19*.       ' 
Devise  in  fee  to  a  feme  covert,  with  a  power  to  dispose  of  the  estate,  with- A  ^w? 
out  the  control  of  her  husband.  a^evisa  in 

The  Court  held  that  such  a  power  was  void,  as  being  inconsistent  with  the  fe6  to  a 

these  conveyances  will  not  destroy  his  powers ;  5  Mad.  371.  And  if  he  should  even  make 
a  conveyance  in  fee,  by  any  e€  these  assurances,  as  they  pass  no  geater  estate  than  the  gran- 
tor has  a  right  to  convey,  the  power  would  be  effected  by  them  ;  1  Cha.  Ca.  103.  Where 
a  tenant  for  life,  with  power  to  jointure,  or  to  create  ony  other  estate  to  commence  after  his 
own,  conveys  away  his  estate  by  feoffment  to  a  stranger  and  his  heirs ;  as  this  species  of  as* 
snrance  not  only  transfers  the  estate,  which  the  feoffor  might  lawfully  passvbut  also  a  tortious 
lee,  it  follows  that  the  whole  inheritance  is  divested,  and  the  seisin,  out  of  which  the  uses 
created  by  the  power  were  to  be  fed,  destroyed  ;  by  which  means  the  power  becomes  ex. 
tincL  And  if  the  tenant  for  life  levies  a  fine  or  suffers  a  rocovery  of  the  lands,  the  power 
will  also  be  destroyed.  At  common  law  a  naked  authority  is  not  barred  by  a  release,  or  any 
other  conveyance  of  the  land.  Thus  Lord  Coke  says,  if  a  man  by  his  will  devised  that  his 
executors  should  sell  his  lands,  and  died,  if  the  executors  released  all  their  right  and  title  to 
the  land  to  the  heir,  this  was  void ;  for  they  had  neither  right  nor  title  to  the  land,  but  only 
a  bare  authority.  Upon  the  introduction  of  uses  this  doctrine  was  adhered  to  ;  and  in  15 
Hen.  7.  where  cestui  que  use  devised  that  his  feoffees  should  sell  his  land  and  died,  and  after, 
wards  the  feoffees  made  a  feoffment  over,  it  was  held  that. the  feoffees  might  sell  against 
their  own  feoffment,  because  the  power  to  sell  was  merely  collateral  to  the  right  to  the  land ; 
1  Inst.  268.  b. 

*  Powers  appendant  may  be  barred  by  the  feoffment  of  the  persons  to  whom  they  are  gi- 
ven; because  a  feoffment  with  livery  is  of  such  force,  that  excludes  the  feoffor  not  only  from 
til  present,  but  also  from  all  future  right  and  titles.  And  in  Albany's  case  it  was  agreed  by 
the  judges,  that  a  power  to  revoke  and  limit  new  uses,  might  be  utterly  gone  and  extin- 
guished by  a  feoffment. 

t  Powers  appendant  may  be  barred  and  extinguished  by  a  fine  or  common  recovery.  See 
also  these  titles. 

t  A  power  of  revocation  may  in  some  cases  be  forfeited  to  the  crown  by  an  attainder  for 
high  treason ;  and  by  that  means  become  vested  in  the  king.  Thus,  if  a  person  is  tenant  for 
life,  with  a  power  of  revocation  over  the  estates  in  remainder,  and  is  attainted  of  high  trea- 
son, bis  estate  for  life,  together  with  his  power  of  revocation,  will  both  be  forfeited.  But  if 
the  execution  of  the  power  be  attended  with  circumstances  inseparably  annexed  to  the  per. 
son  of  him  to  whom  the  power  is  given,  it  cannot  be  executed  by  the  crown  ;  Duke  of  Nor- 
folk's case,  cited  7  Rep.  13.  a.  On  the  other  hand,  if  the  execution  of  a  p  >wer  be  not  at- 
tended with  circumstances  inseparably  annexed  to  the  person  of  him  to  whom  the  power  is 
given,  there,  in  the  case  of  an  attainder  for  treason,  the  power  may  be  executed  by  the  crown  ; 
Englefield's  case,  7  Rep.  11. 

J  A  power  given  to  a  person  having  a  particular  estate  in  the  land  is  merged  by  his  acqui- 
sition of  the  fee  simple  ;  Cross  v.  Hudson,  3  Bro.  R.  36.  An  estate  was  limited  to  J.  H.  for 
life,  remainder  to  his  wife  for  life,  remainder  to  the  children  of  the  marriage  in  tail,  remain- 
der to  the  survivor  of  the  husband  and  wife. in  fee,  with  a  power  to  the  husband  by  deed  or 
will  to  charge  the  lands  with  a  rent.  There  was  no  issue,  and  the  husband,  in  the  life-time 
of  his  wife,  by  will,  reciting  the  power,  devised  in  execution  of  his  power  and  of  all  other 
powers,  a  rent  of  100/.  a  year,  and  survived  his  wife.  Lord  Thurlow  said  the  power  was 
merged ;  but  he  was  of  opinion  that,  though  the  power  was  gone,  and  the  will  purported  lobe 
an  execution  of  the  power;  yet,  as  he  evidently  meant  the  charge  should  take  place  on  the 
estate  at  all  events,  it  must  be  sustained  as  a  charge  on  the  estate  out  of  the  interest  he  had 
at  his  death. 

|  Powers  relating  to  the  land,  whether  appendant  or  in  gross',  may  be  destroyed  by  a  re. 
lease  to  any  person  having  an  estate  of  freehold  in  possession,  remainder,  or  reversion  in  the 
lands  to  which  the  power  relates;  for  where  powers  are  given  to  a  person  having  an  estate  or 
interest  either  present  or  future  in  the  land,  the  exercise  of  them  is  considered  as  a  species  of 
property  advantageous  to  him,  and  there  is  no  reason  why  he  should  not  be  allowed  to  depart 
with,  or  exclude  himself  from,  the  benefit  of  it.  F.  B,  enfeoffed  M,  H,  to  the  use  of  the  said 
F.  for  life,  and  after,  to  the  use  of  D.  B.  in  tail,  &c,  with  a  proviso,  that  it  should  be  lawful 
for  the  said  F.  to  alter,  change,  or  determine  any  of  the  uses  limited  in  the  said  deed.  AC 
terwards  F.  B.  by  his  deed  did  demise,  release,  and  quit  claim  to  the  said  M.,  and  D.,  the  said 
condition,  proviso,  and  agreement,  and  all  his  power,  liberty,  and  authority,  aforesaid.  It 
was  resolved,  that  the  power  was  destroyed  by  this  release ;  1  Rep.  110.  b. 


466 


POWERS.— A*  to  Jointure*. 


married 
woman,  that 
she  may 
dispose  of 
the  estate 
without  the 
control  of 
her  hus- 
ban  is 
.void.* 


T647  1 
Under  a  de- 
vise of  an 
estate  to  A. 
during  her 
life,  and  at 
her  disposal 
afterwards 
to  leave  it  to 
whom  she 
pleases,  the 
appoint, 
ment  can 
only  be  ex. 
ecuted  by 
wilLt 


V 


fee  given  to  her  in  the  first  instance,  and  that  she  should  not  convey  without 
fine. 

And  Eyre,  C.  J.,  said  :  a  point  had  arisen  from  the  circumstances  of  this  case 
which  has  never  before  been  determined  in  a  court  of  law  ;  from  which  I  infer, 
that  such  an  attempt  has  never  been  made,  or,  if  made,  lias  been  deemed  in- 
supportable. The  law  says  that  a  married  woman  shall  not  alienate  without 
fine.  \f  a  man  would  give  a  fee  simple  to  zfeme  covert,  with  a  power  to 
alienate  without  fine,  he  must  do  it  by  means  of  trustees ;  that  has  not  been 
done  in  this  case.  When  a  man  gives  a  fee  simple,  he  shall  not  be  allowed  to 
Bay  that  such  fee  simple  shall  not  be  subject  to  all  the  restraints  which  the  law 
imposes  upon  it.  The  devisor  having  given  a  fee  simple,  he  could  add  nothing 
to  it.  It  has  been  said,  that  possibly  by  our  decision  we  shall  defeat  the  inten- 
tion of  the  devisor  ;  but  if  that  intention  be  contrary  to  law,  it  does  in  fact 
defeat  itself.  It  seems  to  have  been  his  intention,  that  the  object  of  his  boun- 
ty should  not  act  under  the  control  of  her  husband.  £)n  tbe  facts  of  this  case, 
however,  it  appears  that  she  has  acted  under  his  control,  having  conveyed  an 
estate  to  her  husband  jointly  with  him,  and  without  the  intervention  of  any  legal 
authority. 

2.  Doe,  d.  TnoRLEY,  v.  Tiiorley.  H.  T.  1809.  K.  B.  10  East,  438. 

A.  B.  devises  all  his  freehold  estate  to  his  wife  during  her  natural  life,  and 
also  at  her  disposal  afterwards  to  leave  it  to  whom  she  pleases. 

Per  Cur.  This  only  gave  her  a  power  to  leave  it  by  will ;  and,  therefore, 
a  disposition  of  it  by  feoffment  in  her  lifetime  was  voidi  The  word  "leave," 
as  applied  to  the  subject  matter,  prima  facie  means  a  disposition  by  will;  and 
if  that  be  the  ordinary  sense  of  the  word,  we,  who  are  now  to  decide  upon  the 
meaning  of  the  testator,  must  say  that  he  meant  to  use  it  in  that  sense,  unless 
something  appears  to  show  that  he  used  it  in  a  sense  different  from  the  ordina- 
ry one  ;  but  nothing  of  that  sort  does  appear.  And  this  construction  is  con- 
firmed by  one  consideration,  that,  if  the  widow  were  confined  to  dispose  of  it 
by  will,  she  would  retain  the  power  of  disposition  over  it  to  the  end  of  her  life: 
but  if  she  might  dispose  of  it  by  deed,  having  once  conveyed  it  away,  she 
would  be  precluded  from  the  exercise  of  any  further  disponing  power  for  the 
remainder  of  her  life.  Then  if  this  be  a  power  to  dispose  of  the  property  on- 
ly by  will,  that  being  different  from  a  power  to  dispose  of  it  by  deed,  the  pow- 
er was  ill  executed. 

(B)  As  TO  JOINT1T11ES.J 

*  As  being  inconsistent  with  the  estnte.  Lord  Eldon  has  denied  this  doctrine,  and  said  it 
had  been  long  settled,  that  a  person  might  reserve  to  himself  a  power  at  the  same  time  to 
himself  the  whole  interest  in  the  fee,  over  which  the  power  was  to  be  exercised.  And  in  an 
opinion  of  Mr.  Fearne's,  he  says,  **  the  reservation  of  a  power  of  appointment  of  an  use  j* 
not  rendered  void  by  a  subsequent  limitation  of  the  fee  to  the  same  person.  It  was  a  mis- 
take  to  suppose  that  a  limitation  of  the  fee  comprehended  every  power  of  appointment  what- 
soever, for,  a  person  seised  in  fee  could  not,  by  a  mere  instrument  in  writing,  pass  the  fee  Uii 
or  make  it  vest  in,  another,  but  a  proper  form  of  conveyance  was  requisite  ;  whereas,  under 
a  power  of  limiting  the  use,  a  person  may,  by  such  instrument  only,  vest  the  fee  in  another,  t 
without  any  of  the  usual  cc/emonies  requisite  to  a  conveyance  of  lands." 

+  M.  P.  devised  all  her  lands,  &c.  in  Whestly,  in  the  county  of  S.,  to  A.  and  his  issue,; 
and  in  default  of  issue,  to  such  uses  as  A.  might  by  his  will  appoint,  A.  by  his  will,  made 
in  the  life-time  of  M.  P.,  devises  all  his  lands  in  the  parish  of  Worther  and  elsewhere  in  the 
county  of  S.,  after  several  estates  for  life  and  in  tail,  to  his  own  right  heir  in  fee;  and  after- 
wards, by  a  codicil  made  after  the  death  of  M.  P.,  revokes  the  devise  of  the  reversion  to  hi* 
heir,  in  all  other  respects  expressly  confirming  the  will,  and  then  devises  the  reversion  in 
fee  of  all  his  said  lands  in  the  parishes  of  Worther,  Westbury,  and  Cherbury,  in  the  county 
of  S.,  to  B.  A.  had  no  other  land  in  Westbury,  except  what  he  took  under  the  will  of  M.P. 
Held,  however,  that  the  power  of  appointment  was  not  well  executed  by  the  codicil ;  Power 
v.  Lonsdale,  2  Bl.  291. 

tSoon  after  tbe  statute  of  uses,  the  practice  of  limiting  estates  in  strict  settlement  be- 
came frequent;  but,  as  estates  for  life  are  not  subject  to  dower,  a  power  was  usually  pTen 
to  tenants  for  life,  of  appointing  an  estate  to  any  woman  whom  they  should  marry  for  their 
lives,  by  way  of  joint  use,  which  in  now  become  universal.  As  rent-charge  is  a  much  more 
convenient  species  of  property  than  an  estate  in  land,  it  Js  the  usual  practice  to  give  ten- 
nants  for  life  a  power  of  appointing  a  rent-charge,  not  exceeding  a  certain  annual  aum,&y 
way  of  jointure  ;  and  where  the  power  is  to  appoint  all  or  any  part  of  the  lands,  the  usual 
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Hemkins  v.  Kemi\  M.  T.  1802.  K.  B.  3  East,  410. 
A  husband,  tenant  for  life,  had  a  power  of  revocation,  by  any  deed  or  in-  Where  In  a 
atrument  in  writing  to  be  executed  by  him  in  the  presence  o(9  and  attested  by,  JJSSJJJ?* 
three  or   more  credible  witnesses,  and  to  be  enrolled  in  one  of  his  Majesty's  by  tenant  in 
courts  of  record  at  Westminster,  by  and  with  the  consent  and  approbation  in  tail  a  power 
writing  of  nine  persons,  or  the  survivors  or  susvivor  of  them,  but  not  otherwise,  is  reserved 
One  of  the  nine  persons,  whose  consent  was  necessary,  gave  a  power  of  attor-  to  m™  of 
ney  to  the  husband,  authorizing  him  to  consent  to  any  revocation  he  should  [hcTolcT^and 
think  proper  to  make,  and  to  execute  any  deed  or  instrument  necessary  for  that  declaring 
purpose*     By  a  deed  poll  executed  by  the  husband  in  his  own  character,  and  new  uses 
also  as  attorney  to  one  of  the  trustees  under  the  power,  he  revoked  the  uses,  by  writ*n£» 
and  this  deed  was  enrolled  seven  years  afterwards,  the  husband,  by  an  inden-  Xree  wit/ 
tore,  reciting  the  deed  of  revocation,  and  that  of  it  being  executed  by  the  hus-    r  g4g  i 
band  as  the  attorney  of  one  of  the  persons  whose  consent  was  necessary,  nesses  and 
Upon  that  account  doubts  were  entertained  of  its  validity,  as  a  revocation  re-  to  be  en- 
voked  the  uses  with  the  consent  of  all  the  parties  required,  but  this  deed  was  rolled  with 
not  enrolled  in  the  life-time  of  the  husband.  consent  of 

certain 

The  Court  resolved  that  the  first  deed  was  not  a  good  revocation,  because  ^g^g  '^m 
the  consent  of  one  of  the  persons,  whose  consent  was  necessary,  was  not  suf-  enrolment 
ficiently  given  by  the  execution  of  the  deed  by  the  husband  as  his  attorney,  mast  be  in 
for  if  such  a   mode  of  signifying  a  consent  was  held  sufficient,  it  would  be  a  *"■  hfetime. 
total  destruction  of  the  check   intended  by  requiring  the  personal  approbation 
of  a  third  person ;  that  the  second  deed  was  not  sufficient,  because  it  was  not 
enrolled  ;  and  that  the  enrolment  of  the  first  deed  could  not  be  transferred  to 
the  second,  for  every  thing  required  to  be  done  in  the  executiou  of  such  a  pow- 
er ought  to  be  strictly  performed. 

(C)  To  LEASE. 
(a)  Origin  and  nature.'11' 

way  is  to  appoint  certain  lands  to  the  wife,  with  a  proviso  that,  in  case  the  person  in  re- 
mainder shall  pay  to  the  wife  a  certain  annual  sum  by  way  of  rent-charge,  out  of  the  lands 
as  a  jointure,  then  that  he  may  retain  the  possession  of  the  whole  estate.  In  powers  of 
this  kind  the  common  phrase  is,  that  it  shall  be  lawful  for  the  tenant  for  life  to  appoint  any 
part  of  the  lands  comprised  in  the  settlement  to  his  wife  as  a  jointure  uot  exceeding  the 
clear  yearly  value  of  a  certain  sum  of  money;  and  whirc  an  appointment  of  a  jointure  is 
made  in  this  manner,  clear  of  all  taxes  and  other  outgoings,  this  refers  to  such  outgoings 
and  taxes  as  are  in  being  at  the  time  when  the  appointment  is  executed.  Powers  of  joint 
using  are  sometimes  given  proportioned  to  the  wife's  fortune;  and  :n  eases  of  this  kind,  if 
the  power  be  to  appoint  a  jointure  not  exceedirg  100/.  for  every  1000/.  which  the  husband 
acquires  as  a  marriage  portion,  and  part  of  the  wife's  foitune,  is  settled  on  the  husband  for 
life,  and  after  to  increase  the  younger  children's  portions :  although  there  be  no  younger  chil- 
dren, and  it  goes  back  to  the  wife,  yet  it  will  be  considered  as  received  by  the  husband  with- 
in  the  intent  of  the  power,  and  the  husband  will  be  compelled  to  settle  a  jointure  according- 
ly; Tyrconner  v.  Ar.caster,  2  Vcs.  4D9.  It  was  resolved  by  Lord  Kinsr,  that,  where  a  ten- 
am  for  life,  with  power  to  make  a  jointure  of  100/.  a  year  for  every  1000/.  which  he  had  by 
his  wifo  covenanted  on  marriage  to  muke  a  jointure  accordingly  and  also  to  make  an  addi- 
tional jointure,  on  receiving  or  becoming  c  milled  to  any  further  money  in  right  of  the  wife  ; 
and  after  the  death  of  the  husband,  the  widow  become  entitled  to  an  addditional  fortune,  she 
shall  not  compel  the  remainder-man  to  make  an  additional  jointure  on  her  on  this  account ; 
but,  on  the  other  hand,  the  husband's  creditors  shall  not  take  from  the  wife  that  additional 
fortune. 

*  As  all  leases  made  by  tenants  for  life  determir  e  by  the  death  of  the  lessor,  powers  are 
usually  inserted  in  modern  settlements,  enabling  the  tenants  for  life  to  grant  leases  to  be  va- 
lid against  the  persons  in  remainder  and  reversion  ;  whl»*!i  are  productive  of  great  advan- 
tage, not  only  to  the  person3  interested,  hut  also  to  the  public,  for  tenants  for  life  are  there- 
by enabled  to  grant  a  certain  term  to  the  lessee  ;  by  this  means  they  get  a  higher  rent, 
which  is  equally  beneficial  to  the  rcmainch  r-men  and  reversioner;  and  the  public  is  bene- 
fited, because  the  extent  and  security  of  the  tenants's  interest  induce  him  to  expend  his 
capital  in  the  cultivation  and  improvement  of  the  estate.  But  least  tcn-mts  for  life  should 
exert  these  powers  to  the  prejudice  of  the  persons  in  remainder  or  reversion,  they  are  in 
general  restrained  by  the  words  of  the  power  from  making  leases  but  on  certain  conditions; 
hy  which  means  they  are  forced  to  secure  the  same  advantages  to  those  which  may  suc- 
ceed to  the  estate  as  to  themselves.  It  has  therefore  been  lon<i  settled,  that  the  restrictive 
part  of  these  powers  shall  be  construed  strctly  against  the  tenants  for  life,  and  in  favour  of 
the  remainder-man  and  reversioner,  because  the  conditions  upon  which  powers  of  this  kind 
*ra  given  are  inserted  with  a  view  to  their  interest ;  and  the  leasees  under  such  leases, 
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[  649  ]  (b)  In  tehat  instrument  to  be  inserted.* 

(c)  In  what  cases  such  power  may  be  exercised,  and  what  amounts  to  an  exe- 
cution of.] 
1.  Roe,  d.  Bolton,  v.  Grantham.  M.  T.  761.  K.  B.  3  Burr.  1269. 
A  power  to,     Upon  an  ejectment  brought  by  the  Duke  of  B*  for  lands  in  East  Portle- 
make  lefties  mouth,  it  appeared  that  part  of  the  estate  which  had  once  belonged  to  R.  W., 
uorossed    k°r(*  ®.»  an<*  WQicn  had -been  settled  by  a  private   act  of  parliament, made  in 
cannot  be '   ^  Hen.  8.  upon  the  ancestors  of  the  Duke  of  B.,  with  a  clause  to  restrain 
implied  vn.  alienations,  except  for  the  jointures  of  wives  for  term  of  life,  &c.     The  special 
[  650  J    verdict  was  long  ;  and  there   was  an  argument  upon  it  at  the  bar  ;  but  the 
der  a  pri-     question  was  no  more  than  "whether  the  Duchess  of  B.  could  lease  the  lands 
vale  act  of  settled  Up0n  her  for  life,  under  the  power  given  by  the  exception  in  the  said 
*  act,"  for  three  lives,  or  years  determinable  upon  three  lives,  that  being  the  usu- 
al manner  of  leasing  in  the  county  where  these  lands  lay,  and  the  usual  man- 
ner in  which  they  had  been  leased. 

,  The  Court  was  clear  that  such  power  not  having  been  given  to  jointresses 
by  the  said  act  of  parliament  could  not  be  implied.  It  would,  therefore,  be  of 
no  use  to  abridge  the  case  fully. — Judgment  for  the  plaintiff. 

standing  only  in  the  place  of  the  tenants  for  life,  and  deriving  their  title  merely  under  the 
power,  if  that  he  not  strictly  followed,  the  right  of  the  remainder-man  and  reversioner  to  pos- 
sees  the  estate,  freed  from  the  lease,  will  take  place  of  the  right  of  the  lessees,  as  superior 
to  it.  From  whence  it  follows,  that  every  circumstance  required  by  the  power  most  be 
strictly  followed,  otherwise  the  lease  will  be  void;  5  T.  R.  567. 

♦It  is  laid  down  in  Mjldmay's  case,  1  Rep.  176.  that  although  a  power  of  leasing  maybe 
reserved  in  a  declaration  of  uses  for  a  fine  or  recovery,  yet  that  no  such  power  can  be  re- 
served in  a  bargain  and  sale  or  covenant  to  stand  seised ;  for  as  uses  may  be  raised  on  a  fine 
or  recovery  without  any  consideration  ;  therefore,  a  use  will  arise  to  the  lessees  without  con- 
sideration, and  the  former  estates  being  raised  without  consideration  may  be  defeated  with- 
out consideration.  But  as  no  uses  can  arise  on  a  bargain  and  sale,  orga  covenant  to  stand 
seised  without  consideration,  therefore,  no  use  can  arise  to  the  lessee  ;  for  where  the  per- 
sons are  altogether  uncertain,  and  the  terms  unknown,  there  can  be  no  consideration,  so 
that  the  former  estates  which  were  raised  upon  consideration  cannot  be  defeated  by  sack 
leases. 

tA.  h&ving  a  life  estate  with  a  power  to  grant  building  leases  for  99  years,  so  as  the  best 
rent  be  reserved  that  can  be  got  for  the  same,  &c,  demises  (reciting  the  power,  and  by  vir- 
tue thereof,  and  all  other  powers  in  her  vested)  to  B.  in  consideration  of  rent,  and  of  the 
surrender  of  a  former  demise  by  the  previous  tenant  in  fee,  &c,  and  at  the  time  the  original 
lease  and  counterpart  are  mutually  cancelled  and  exchanged  ;  and  on  a  special  vordict  find- 
ing the  second  lease  to  be  void,  the  best  rent  not  being  reserved.  Held  that,  although  A. 
had  a  life  estate,  and  might  have  made  a  good  demise  for  her  life,  yet  the  lease  referring 
to  the  powers,  it  was  the  intention  of  the  parties  it  should  operate  by  virtue  of  the  power, 
and  not  out  of  the  estate  ;  and  as  the  second  lease  was  void  under  the  power,  and  did  not 
operate  according  to  the  intention  of  the  parties,  it  was  no  surrender  of  the  first;  Rex, 
d.  Earl  Berkley,  v.  Archbishop  of  York,  2  Smith,  16G  ;  S.  C.  East,  86. 

And  where  a  devisee  for  life,  with  a  power  enabling  her,  in  consideration  of  marriage, 
to  revoke  the  limitation  to  her,  and  to  appoint  to  such  uses,  and  such  powers  and  provisoes, 
and  in  such  manner  as  was'by  her  afterwards  done,  by  a  deed  of  settlement,  in  eonsidera- 
.  tion  of  marriage,  revoked  the  uses,  and  appointed  the  lands  to  hold  to  the  use,  after  the 
marriage  of  her  husband  for  life,  sans  waste  ;  and  after  his  decease  to  the  use  of  herself  forjlife, 
.  son*  waste  ;  with  remainder  to  divers  other  uses  for  the  benefit  of  the  issue  of  that  marriage 
and  also  of  the  issue  of  the  issue  of  the  appointor;  remainder  as  she  should  by  will  appoint,  with 
remainder  to  the  use  of  herself  in  fee.  The  settlement  contained  a  power  for  the  husband 
and  wife  from  time  to  time,  when  in  possession  of  the  premises  so  limited  to  them  for  their 
lives  by  indenture,  to  demise  such  premises  as  then  were  leased  for  lives,  or  for  years  deter- 
minable on  lives,  to  any  person  ui  possession  or  reversion  for  one,  two,  or  three  lives,  so  as 
there  were  not  thereon  any  greater  estate  or  interest  subsisting  at  any  one  time  than  what 
would  be  determinable  on  the  dropping  of  three  lives;  and  so  as  there  were  reserved  the 
ancient  and  accustomed  yearly  rents,  duties,  and  services,  or  more,  or  as  great  or  beneficial 
rents,  duties,  and  services,  or  more,  or  a  just  proportion  of  such  ancient  or  the  then  reser- 
ved rents,  &c,  except  heriots,  which  might  be  varied  at  will,  and  so  as  there  were  contained 
in  every  such  lease  a  power  of  re-entry  for  non-payment- of  the  rent  thereby  to  be  reserved, 
and  also  by  indenture  to  demise  any  of  the  premises  for  any  term  absolute,  not  exceeding 
twenty-one  years,  in  possession,  and  not  in  reversion;  so  as  there  were  reserved  so  much 
or  as  great  and  beneficial  yearly  and  other  rent  and  rents,  and  other  services  proportionally 
as  then  were  therefore  paid  and  yielded ;  or  the  best  and  most  improved  yearly  rent  and 
rents  that  could  be  reasonably  had  or  obtained  for  the  same,  without  taking  any  fine ;  and 
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2.  Doe,  d.  Martin,  v.  Watts.  II.  T.   1797.  K.  B.  7  T.  R.  83.  [  651  ] 

A  tenant  for  life,  under  a  limited  power  of  leasing,  grants  a  lease  exceeding  A  lease  by 
his  power;  the  remainder-man  accepts  rent  after  the  death  of  the  tenant  for  JS1*?! j0r 

*"e*  power,  not 

Per  Cur.     If  the  defendant  were  not  a  tenant,  he  must  have  been  a  trespass-  pursuant  to 

er,  and  so  he  must  have  continued  if  he   had  remained  on   the  premises  for  the  atithori- 

any  number  of  years  ;  but  the  plaintiff  has,  by  his  own  act,  admitted  the  defend-  ty,  \9  void 

ant  to  be  his  tenant,  and  cannot,  therefore,  now  consider  him  as  a  trespasser.  Ijfa,J|fLa8l. 

It  has  been  said,  however,  that  the  plaintiff  was  ignorant  of  his  title  when  he^^n^ 

received  this  rent ;  but  he  was  bound  to  know  his  own  title,  and  he  cannot  be  and  incapa. 

permitted  to  avail  himself  of  his  ignorance  to  the  prejudice  of  the  defendant,  ble  of  con- 

and  to  say  that  because  he  did  not  examine  his  own  title,  he  may  consider  the  finnathra  by 

so  aa  in  every  such  lease  there  were  contained  a  clause  of  re-entry,  in  case  the  rents  reserved 
were  unpaid  by  the  space  of  twenty-eight  days :  and  also  by  indenture,  to  demise  any  of 
the  premises  wherein  or  whereupon  any  mine  or  mines  should  be  open,  or  any  person  should 
be  willing  to  open  any  mine,  for  any  term  not  exceeding  thirty-one  years  in  possession,  so 
as,  upon  every  such  lease,  there  were  reserved  such  share  of  the  produce,  or  such  yearly 
rent,  as  could  reasonably  be  obtained,  witlyut  taking  any  fine ;  and  so  as  the  lessees  were 
not,  by  any  express  clause,  freed  from  impeachment  of  waste,  other  than  in  the  necessary 
and  reasonable  working  thereof;  and  so  as  there  were  inserted  such  proper  and  usual  cove- 
nants  for  the  more  effectually  mining  and  working  the  mines,  and  smelting  the  ore,  and 
doing  other  acts  as  were  usually  inserted  in  leases  of  the  like  nature.  The  lands  in  the 
declaration  mentioned  had  been,  and  were  leased,  and  were  under  and  subject  to  a  lease  for 
a  term  of  years,  determinable  on  lives.  The  husband,  after  the  marriage,  by  indenture,  in 
consideration  of  the  former  lease,  and  of  105/.  and  of  the  yearly  rents,  duties,  payments, 
services,  articles,  covenants,  provisoes,  and  agreements  thereinafter  specified  and  reserved 
on  the  part  of  the  lessees,  demised  the  lands  in  question  for  ninety-nine  years,  if  three,  or 
either  of  them,  should  so  long  live,  paying  the  yearly  rent  of  21.  by  equal  portions,  at  Mi- 
chaelmas, and  Lady-day,  with  a  couple  of  fat  capons,  or  Is.  Sd.  in  lieu  thereof,  at  the  elec- 
tion of  the  lessor,  and  also  an  beriot  of  the  best  beast,  or  40*.  in  lieu  thereof,  upon  the 
death  of  every  tenant  dying  in  possession ;  and  the  like  upon  every  assignment,  sale,  for- 
feitnre,  or  alienation ;  and  also  the  lessees  yielding  and  doing  constant  suits  of  mill,  paying 
such  toll  and  mulcture,  as  others  grinding  their  corn  there  should  pay.  The  lease  contain, 
ed  a  covenant  by  the  lessee  to  pay  the  yearly  rent  of  2/.,  and  the  duties,  heriots,  suits,  ser- 
vices, and  other  reservations,  at  the  time,  and  in  the  manner  limited  and  appointed  for  pay- 
ment and  performance  of  the  same,  or  else  the  several  sums  reserved  in  lieu  thereof,  with 
a  proviso,  that  if,  at  any  time,  the  rent  of  21.  and  every  or  any  of  the  duties,  services,  re- 
servations,  and  payments  thereby  reserved,  or  any  part,  should  be  unpaid  or  undone  by 
fifteen  days  next  over,  or  after  any  of  the  times  whereat  or  wherupon  the  same  ought  to  be 
paid,  done,  or  performed,  and  no  sufficient  distress  or  distresses  could  or  might  be  taken 
upon  the  premises ;  or  if  the  lessees  should  leave  the  premises  in  decay  six  months  after 
view  had,  and  notice  given,  or  should  commit  any  wilful  waste,  or  grind  their  corn  at  any 
other  mill,  the  lessor's,  mill  bejng  in  repair  >  or  if  the  lessees  should  assign  without  license, 
or  if  any  default  should  be  by  the  lessees  made  in  the  payment  or  performance  of  all  or  any 
of  the  reservations,  covenants,  and  agreements  thereinbefore  on  their  parts  contained; 
then,  the  lessor  and  the  person  to  whom  the  freehold  of  the  premises  should  belong  might 
re-enter.  Upon  the  trial  of  an  ejectment,  evidence  was  received  that  the  usual  and  accus- 
tomed form  of  leases  of  the  estate  contained  in  the  marriage  settlement  for  lives  or  years, 
determinable  upon  lives  as  well  prior  as  subsequent  to  that  settlement,  was  with  a  condi. 
tional  proviso  of  re-entry,  similar  to  that  in  this  indenture.  Held,  that  the  clause  of  re- 
entry in  the  lease  pursued  the  form  required  by  the  leasing  power.  Held,  also,  that  the 
evidence  of  the  former  lease  was  well  received  ;  Smith  v.  Doe,  ex  dem.  Jersey,  2  B.  &  B. 
473 ;  S.  C.  5  Moore,  332 ;  7  Price,  281 ;  5  M.  &.  S  467 ;  S.  C.  10  East,  427  ;  Forrest.  19. 
If  a  feme  coverle  possess  such  a  power,  no  fine  is  necessary  to  the  execution  of  it,  be- 
cause the  estate  of  the  lessee  does  not  pass  from  the  lessor,  but  is  derived  from  the  seisin 
of  the  original  feoffees  or  releases;  and  nothing  more  is  requisite  to  the  rising  of  the  es- 
tate in  the  lessee,  but  what  is  required  by  the  deed  creating  the  power,  which  in  general 
is  only  an  indenture,  signed  by  the  parties  making  the  lease,  and  made  in  other  respects 
as  the  power  requires;  Baily  v.  Warburton,  Com.  497. 

Freehold  leases,  made  by  virtue  of  power  in  conveyances  which  operate  by  the  statute  of 
uses,  require  no  livery  of  seisin  ;  and  although  some  of  the  books  say,  that  if  livery  is  made 
of  the  land  by  the  tenant  for  life,  it  is  a  forfeiture  of  the  estate  for  life;  yet  it  seems  to  be 
the  better  opinion  that  the  lease  takes  effect  by  the  sealing  of  the  deed ;  the  use  being  then 
limited,  the  possession  is  executed  by  the  statute  immodaitely;the  livery,  the  refore,  comes 
too  late,  and  is  merely  nugatory ;  Moor.  514. 611.  645  ;  2  Lev.  149  ;  1  Vcntr.  291 ;  3  Keb.  512. 
*t  is  true,  generally,  that  the  execution  of  such  a  power  has  relation  to  the  conveyance  in 
which  the  power  is  contained ;  but  those  claiming  under  the  execution  of  a  power  must 
claim  according  to  the  nature  of  the  instrument  by  which  the  power  is  executed. 
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defendant  as  a  trespasser,  and  turn  him  out  of  possession  without  notice.  And 
if  this  is  to  be  determined  on  the  reason  of  the  thing,  it  is  much  more  rea- 
sonable that  the  plaintiff,  who  ought  to  have  looked  into  his  title,  should  be 
bound  by  his  own  act,  than  that  the  defendant  should  be  turned  out  of  possession 
without  any  notice,  merely  on  account  of  the  supposed  ignorance  of  the 
plaintiff. 
[  652  ]  (d)  By  whom* 

How  v.  Whitotejld.  T.  T.  1677.  K.  B.  T.  Jones,  110 ;  S.  C.  1  Vent.  339; 

S.  C.  Skin.  67. 
The  autho-  A  fine  was  levied  on  certain  lands  to  the  use  of  T.  for  life  ;  remainder  to 
rity  being  »p  $  bis  son,  and  the  heirs  male  of  his  body  ;  remainder  to  T.,  his  executors  and 
tonal  can-'"  a88^ns  f°r  eighty  years,  and  that  he  and  his  assigns  of  the  said  term  shook! 
not  be  dele,  have  full  power  and  authority  to  demise,  &c.  for  twenty-six  years,  or  three 
gated,  un-  lives,  rendering  the  ancient  rent.  The  son  devised  this  term,  and  died  without 
lees  the  issue  male.  The  devisee  entered,  made  his  executors,  and  died.  The  execu- 
gtontothe tor8  ass'£nea*  OYer  *ne  ^rm,  with  power  to  make  leases ;  and  the  question  was 
donee  or  his  whether  the  power  annexed  to  the  term  for  eighty  years  was  transferable  with 
aesigns.t      the  term  to  assignees  at  law.  ^ 

The  Court  were  of  opinion  that  the  power  was  well  transferred,  and  bad 
been  good  if  reserved  to  a  stranger ;  but  here  it  was  annexed  to  an  interest, 
and  not  merely  collateral,  and  the  assignees  might  execute  it.  The  Court  al- 
so conceived  that  assignees  included  assignees  in  law,  as  well  as  in  fact ;  but 
that  the  tenant  in  tail  having  devised  the  term,  the  devisee  was  no  assignee, 
and  the  power,  in  the  greatest  strictness  of  acceptance,  was  in  fieri,  and,  con- 
sequently, must  go  to  the  executors,  and  by  the  same  reason  to  their  as- 
signees. 
[  663  ]  (e)  As  to  the  Instrument. 

#  Dob  d.  Pultenby  v.  Covan.  E.  T.  1794.  K.  B.  5  T.  R.  367. 

The  instra.  »pne  Qourt  held  that  the  lease  of  a  tenant  for  life,  with  power  of  leasing  no- 
exwessiy*  ^er  certam  conditions,  must  strictly  comply  with  the  conditions  ;  and  if  it  vary 
follow  the  fr°m  them  in  the  interest  demised,  or  the  rent  reserved,  it  cannot  be  supported 
power4       against  the  remainder-man. 

(f)  As  to  the  lands  leased.  [| 

*  A  power  of  this  kind  can  be  exercised  by  a /em*  cove&e,  even  without  the  concurrence 
of  her  husband,  Harris  v.  Graham,  Com.  496 ;  and,  although  it  seems  to  have  been  thought, 
in  some  of  the  old  cases,  that  such  a  power  would  be  suspended  during  the  coverture,  vet 
that  was  only  because  the  courts  formerly  were  too  apt  to  reason  upon  powers  of  this  kind 
upon  principles  applicable  only  to  common  law  authorities.  Thus,  in  the  case  of  the  Duke  of 
Bucks  y.  Lord  Antrim,  3  Salk.  276.  Bridgraan,  C.  J.,  is  said  to  have  held  the  husband  and 
wife  ill,  that  is,  in  other  words,  the  execution  during  the  coverture  he  considered  ineffectual 
in  case  where  an  interest  passed  with  the  power ;  otherwise  of  a  naked  authority.  Bat 
Lord  Hale  thought  it  might  admit  of  argument.  The  Lord  Chancellor,  however,  concur- 
ring with  Bridgman,  C.  J.,  the  bill  was  dissmissed.  But  this  case  is  also  cited  in  3  Salk. 
276.,  and  there,  as  well  as  in  the  1  Ch.  Ca.  18.,  the  power  is  said  to  have  been  given  to 
the  wife,  being  sole ;  and  so  it  is  recited  in  Eq.  Ca.  Abr.  343.  It  has  been  likewise  held, 
that  a  power  of  this  kind  maybe  exercised  by  a  feme  coverte,  without  the  concurrence  of  her 
husband,  where  it  has  been  created  during  the  coverture  by  fine  in  which  the  husband  and 
wife  have  both  joined ;  Godb.  347. 

An  infant  cannot  convey  under  a  power  of  this  kind  without  a  special  act  ot  parliament, 
Bac.  Abr.  Lease ;  for  he  can  only  execute  a  power  where  he  is  a  bare  instrument  or  con- 
duit pipe,  not  where  he  has  an  interest,  or  where  it  is  to  be  exercised  over  real  estate ;  How 
v.  Whitfield,  Tho.  Jon.  110 ;  1  Ventr.  339 ;  2  Show.  57. 

tBut  in  a  case  where,  by  a  setlement  a  father  was  tenant  for  life,  with  remainder  to 
his  son  for  life,  with  a  power  of  leasing  to  each  when  in  possession,  although  the  son  ob- 
tained an  assignment  of  his  father's  life-interest,  it  was  held  that  he  could  not  exercise 
•      either  his  father's  power  of  leasing  or  his  own,  till  he  came  into  possession  in  his  own  right,  as 
tenant  for  life  in  remainder ;  Cox  v.  Day,  13  East,  118. 

X  And  is  generally  required  to  be  by  deed  indented,  sealed,  and  delivered  in  the  presence 
of  and  attested  by  two  or  more  witnesses.  It  is  usually  required  that  the  tenant  should 
execute  a  counterpart  of  such  i  denture. 

H  With  respect  to  the  lands  to  be  leased,  powers  of  this  kind  are  generally  restrained  to 
those  which  have  been  usually  let  or  demised  to  farmers,  in  order  to  prevent  the  tenant  for 
life  from  leasing  the  mansion-house,  giving  gardens,  pleasure-grounds,  parks,  or  other 
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1.     Right  v.  Thomas.  M,  T.  1763.  K.  B.  5  Burr.  1441. 
J.  P.  B,  being  seised  in  fee,  in  consideration  of  an  intended  marriage  be-  A  covenant 
tween  him  and  A.  P.,  conveyed  to  trustees  and  their  heirs,  to  the  use  of  him-*0***0*"0** 
self  and  bis  heirs  till  the  marriage ;  then  of  himself  for  life  :  remainder  to  tbedcre<j  a8 
trustees  to  preserve  contingent  remainders  ;  and,  after  his  own  death,  then  re-  evidence  pf 
mainder  to  secure  a  rent-charge  to  his  intended  wife  for  her  life  ;  remainder  the  usual 
to  the  first  and  other  sons  of  the  marriage  in  tail  male  ;  remainder  to  such  uses  wanner  of 
as  he  should  by  deed  or  will  appoint;  remainder,  for  want  of  such  aPP°mt-^?|JTob. 
meet,  to  heirs  of  his  body  in  tail  male  ;  remainder  to  his  brother,  F.  B.,  the  jectlon  that 
lessor  of  the  plaintiff  for  life ;  temainder  to  the  first  and  other  sons  of  the  said   [  654  ] 
F.  B.  in  tail  male ;  remainder  to  himself,  his  heirs,  and  assigns  for  ever  ;  which  the  cove- 
several  estates  and  limitations  aforesaid  are  subject  to  a  proviso  that  it  should  nant  to 
be  lawful  for  himself  and  F.  B.  during  their  respective  lives,  and  the  son  and  »^d  seised 
sons  of  their  respective  bodies,  and  the  heirs  male  of  such  son  and  sons,  and  bis^Db_  ^J° 
own  heirs  male,  as  they  should  be  severalty  and  successively  in  the  possession  of  of  provision 
the  freehold,  by  virtue  of  the  limitations  aforesaid  ;  and  for  the  said  trustees  for  a  young. 
and  the  survivors  and  survivor  of  them,  and  the  heirs  of  such  survivor,  during  j>r  child, 
the  minority  of  any  such  son  or  sons  or  issue  male,  at  any  time  or  times,  by  any  {j®6^ 9 
deed  or  deeds  to  be  signed  and  sealed  by  him  or  them  respectively  in  the  pre-  weight.* 
sence  of  two  or  more  credible  witnesses,  to  demise,  lease,  or  grant  to  any  per- 
son or  persons,  either  in  possession  or  reversion,  for  one  life  or  for  two  or  three 
lives,  or  for  a  number  of  years,  determinable  on  the  death  of  any  one,  two  or 
three  person  or  persons  to  be  named  in  every  such  lease,  all  or  any  part  of 
the  said  premises  which  had  been  usually  so  demised  and  letten  ;  so  as  there 
should  be  no  more  than  three  lives  in  being  at  any  one  time  of  or  on  any  one 
lease  or  demise  so  to  be  made  and  granted  ;  and  so  as,  upon  every  such  lease 
or  demise  so  to  be  made,  there  should  be  reserved  so  much  or  more  yearly  rent 
as  then  was  or  had  been  given  or  received  for  the  same  premises  within  twenty 
years  then  last  past ;  or  a  proportionable  rent,  where  a  greater  or  lesser  part 
of  any  farms  or  tenements,  either  separately  or  apart,  or  together  with  any 
other  part  or  parcel  of  the  said  premises  or  other  lands,  should  be  demised,  or 
be  payable  quarterly,  or  otherwise  ;  and  to  continue  during  the  estate  and  term 
thereby  granted,  and  to  be  incident  and  go  along  with  the  reversion  and  re- 
mainder expectant  on  such  leases  respectively,  with  usual  covenants  on  the 
lessee's  part ;  and  so  as  no  such  lessee  should  be  dispunishable  of  waste ;  and 
so  as  in  every  such  lease  there  should  be  a  condition  of  le-entry  for  nonpay- 
ment of  ient,  and  for  waste  ;  and  so  as  every  such  lessee  should  execute  a 
counterpart  of  such  lease.     And  it  was  by  the  said  indenture  declared  and 

parts  of  the  lands  usually  occupied  by  the  proprietors  of  the  estate,  and  deemed  necessary 
to  the  dignity  of  the  family.  This  clause  is  taken  from  that  inserted  in  the  stat.  32  Hen.  8., 
by  which  tenants  in  tail  are  enabled  to  make  leases ;  and  the  rules  adopted  by  the  judges,  in 
the  eaaea  which  have  arisen  on  that  statute,  apply  equally  to  leases  made  in  pursuance  of 
powers.  Lands  which  have  been  demised  three  times,  are  considered  as  land  s  usually  let ; 
so  lands  which  have  been  demised  twice ;  but  lands  which  have  been  only  once,  do  not 
fall  within  the  description  of  lands  usually  let ;  for  ueue  fit  ex  iteratie  actvbu*.  Lands 
not  demised  for  the  space  of  twenty  .one  years  previous  to  the  making  of  a  lease  under  a 
power,  are  not  considered  aa  lands  usually  let ;  Trestiam  v.  Baltinglass ;  Vaugh.  31. 

*  la  ibis  ease  there  was  a  power  to  lease  for  one  two,  or  three  lives  or  for  any  term  of 
yean  determinable  upon  one,  two,  or  three  lives,  such  parts  of  the  estate  as  were  then  de- 
mised for  that  time  ;  the  words  "  for  that  time"  were  considered  to  mean  for  one,  two,  or  three 
or  for  any  number  of  years  determinable  on  one  two,  or  three  lives.  The  power  therefore 
waa  held  not  to  include  lands  which  had  been  demised  in  nature  of  a  family  settlement,  in 
the  following  manner,  viz.  for  the  term  of  ninety-nine  years  if  A.,  (the  son  of  the  lessor)  or 
any  woman  he  should  marry,  and  who  should  be  his  wife  at  the  time  of  his  decease,  and  any 
son  of  his  body  lawfully  begotten,  or  to  be  begotten,  which  should  be  his  eldest  son  living, 
or  in  ventre  9a  mere,  at  the  time  of  his  decease ;  or  if  at  that  time,  he  had  no  son  born,  nor 
in  ventre  $a  mere,  then,  if  any,  his  eldest  daughter  should  she  be  then  living,  or  in  ventre 
•a  mere  or  any  or  either  of  those  three,  viz.  of  the  aaid  A.,  and  such  his  wife  and  son,  if  any 
or  daughter,  if  no  son  at  the  time  of  his  decease,  should  so  long  live ;  remainder  to  B.,  (ano- 
ther son  of  the  lessor)  for  the  term  of  ninety-nine  years  (in  the  same  manner)  yielding  and  pay. 
lag  daring  the  term  the  yearly  rent  of  90s.,  with  a  proviso  that  the  lessor  might  revoke  the 
said  term  during  his  life ;  the  power  of  leasing  was  only  held  to  extend  to  leases,  such  as  are 
usual  where  all  the  lives  are  certain  and  co-existing ;  Doe  v.  Halcombe,  6  T.  11.  713. 
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agreed  that  all  such  leases,  grants  and  sets,  as  should  be  made  by  virtue  there- 
of, should  be  good,  valid,  and  effectual  in  the  law  to  all  intents  and  purposes; 
and  that  the  respective  lessees,  their  executors,  &c  should  and  might  bold  and 
enjoy  the  several,  &c.  to  them  respectively  demised  for  the  respective  terms 
and  estate  for  which  such  lease  should  be  made.  The  marriage  was  solemniz- 
ed in  1737.  The  said  J.  P.  B.  died  on  the  19th  of  September,  1739,  without 
making  any  appointment  of  the  premises,  leaving  his  wife,  enceinte  with  a  son, 
who  was  born  on  the  22nd  May,  1740,  and  was  baptized  J.  P..  and  became 
entitled  to  an  estate  tail  in  the  premises,  subject  to  the  said  rent-charge  to  his 
mother,  and  such  other  incumbrances  as  then  a  flee  ted  the  premises. 

By  an  order  of  the  Court  of  Chancery,  C.  H.,  Esq.  was  appointed  receiver, 
end  was  empowered  to  make  contracts  for  leases  for  one,  two,  or  three  life 
or  lives,  or  years  determinable  thereon,  of  all  such  parts  of  the  said  estates  as 
have  been  usually  so  granted,  and  to  fill  up  and  renew  the  lives  in  the  said 
leases,  and  to  receive  the  fines  payable  thereon.     In  pursuance  of  which  order, 
the  said  M.  H.  contracted  with  N.  T.  for  a  lease  of  four  fields,  &c.  parcel  of 
the  premises  in  question,  which   by  the  death  of  H.  P.  were  then  fallen  into 
,   posssession  for  ninety-nine  years,  of  M.,  the  wife  of  the  said  N.   T.  his  son, 
I  e*°   J  and  A.,  his  daughter,  or  either  of  them,  should  they  so  long  live,  in  consider- 
eration  of  a  fine  of  1  762.  to  be  paid  as  hereinafter  mentioned,  and  the  yearly  rent 
of  13*.  4<2.,  and  13*.  4<Z.  for  a  heriot.     Accordingly,  by  an  indenture  of  leases 
bearing  date  the  2nd  of  June,  1742,  and  made  between  the  surviving  trustees 
in  the  said  settlement  on  the  one  part,  and  the  said  N.  T.  on  the  other  part, 
reciting  the  said  proviso  and  power  of  leasing  in  the  said  settlement  contain- 
ed, and  of  the  appointment  of  M.  H.  as  above  mentioned,  and  the  said  con- 
tract made  by  him  with  the  said  S.,  with   the  approbation  of  the  Master  in 
Chancery,  the  said  surviving  tiustees,  in  pursuance  of  the  said  power,  andia 
consideration  of  872.   10*.  then  paid  to  Mr.  11.  by  T.  and  of  872.  10*.  more 
to  be  paid  in  six  months,  and  of  the  rents  and  covenants  thereinafter  men- 
tioned, and  with  the  approbation  of  the  said  Master,  demised,  leased,  and  gran- 
ted to  the  said  N.  T.,  his  executors,  administrators,  and  assigns,  all  those  four 
Adds,  &c,  to  hold  for  ninety-nine  years,  if  M.,  the  wife  of  the  said  N.  T.. 
his  son,  and  A.,  his  daughter,  or  any  of  them,  should  so  long  live  ;  yielding 
and  paying,  therefor,  yearly  the  rent  of  13*.  4*2.  payable  quarterly  during  the 
said  term,  and  13*.  4d.  in  lieu  of  a  heriot,  at  or  after  the  several  respective 
deaths  of  the  said  M.,  N.,  und  A.  ;  and  also  repairing,  &c.     And  in  the  said 
indenture  is  contained  a  proviso,  that  if  the  872.  10*.  should  not  be  paid  with- 
in the  stipulated     time  ;  or  if  the  yearly  sum  of  13*.   4(2.,  or  any  other  the 
said  reservations  and  agreements  should  be  behind  and  unpaid,  and  unper- 
formed in  part  or  in  all,  one  year  after  the  same  ought  to  be  paid  or  perform- 
ed :  or  if  the  said  N.  T.,  his  executors,  &,c,  shall  do  or  suffer  any  waste  on 
the  said  premises,  then  it  should  be  lawful  to  all  and  every  person  or  persons 
who  for  the  time  being   shall  be  entitled  to  the  reversion  of  the  said  premises, 
to  re-enter  and  the  same  to  have  again  as  in  his  and  their  former  right  and 
estate.     And  the  said  N.  T.    executed  a  counterpart  of  the  said  lease;  and 
the  said  872.  10*.  was  duly  paid  at  the  stipulated  time  ;  and  N.  T.  and  N.,  his 
son,  are  still  living.     On  the  17th  of  May,    1765,   the  said  J.  P.  B.  died  an 
infant  under  seventeen,  intestate,  without  issue,  and  unmarried  ;  whereupon 
the  lessor  of  the  plaintiff,  who  is  a  remainder-man  under  the  limitation  in  the 
settlement,  and  also  heir  at  law  to  his  nephew,  the  said  J.  P.  B.,  and  heir  gene- 
ral, the  said  J.  P.  B.  claims  the  premises  in  question,  by  virtue  of  the  said  re- 
mainder to  him  limited  as  aforesaid.     Then  the  case  states  that  there  were 
contained  in  the  deed  of  settlement  several  tenements  other  than  the  Barton 
of  Pendarves,  which  were  enjoyed  by  the  said  J.  P.  B.,  and  his  ancestors,  at 
and  before  the  said  1 1th  of  April,  1737,  by  leasing  the  same  from  time  to  time 
respectively  for  terms  of  ninety-nine  years,  each  of  such  terms  being  deter- 
minable respectively  on  the  expiration  of  three  lives  :  and  that  there  were  se- 
yeral  other  tenements  in  the  said  deed  of  settlement  likewise  contained,  wbicb 
were,  on  the  said  11th  day  of  April,  and  had  been  before  that  time,  holdenof 
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the  said  J.  P.  B.  and  his  ancestors  to  farm  by  leases  at  a  rack-rent.  Then  there 
are  stated  several  old  leases  of  the  Barton  of  Pendarves,  &c.  as  far  back  as 
Queen  Elizabeth's  time,  and  reciting  others  in  Henry  the  Eighth's  time  ;  some 
for  terms  of  years,  and  some  for  ninety-nine  years  determinable  on  three  lives, 
at  different  rents  ;  and  that  on  the  15th  of  September,  1631,  the  fee  simple  of. 
the  said  Barton  of  Pendarves  was  conveyed  to  W.  P.  and  by  him  afterwards 
in  1738,  to  S.  P.  ;  and  in  1738,  on  the  death  of  S.  P.  came  into  possession  of  [  656  ] 
the  said  J.  P.  B.  And  an  indenture  tripartite  is  stated,  bearing  date  the  15th  of 
December,  1738,  whereby  the  said  S.  P.,  in  consideration  of  natural  love  and  fa- 
therly affection,  to  his  second  son,  S.  P.,  and  for  his  better  advancement,  liveli- 
hood, and  maintenance,  covenanted  to  stand  seised  to  the  use  of  the  said  S.  for 
life,  then  of  the  said  T.  P.,  his  executors,  &c.  for  ninety-nine  years,  if  the  said 
S.  P.,  or  any  woman  he  should  marry,  or  any  issue  of  his  body  should  so  long 
live,  paying  yearly  unto  the  heirs  and  assigns  of  the  said  S.  P.  the  yearly 
rent  of  42.,  payable  quarterly,  with  covenants  on  the  part  of  S.  P.  to  pay  the 
rent  and  repair  the  premises.  It  was  stated,  that  the  rent  reserved  on  the  said 
lease  of  the  24th  of  June,  1742,  to  N.  T.  is  more  than  a  proportionable  part 
of  the  rent  reserved  for  the  whole  in  the  deed  of  the  1 5th  day  of  December, 
1638.  The  said  F.  B.  demised  the  premises  to  the  plaintiff:  under  which  de- 
mise, the  plaintiff  entered,  and  was  possessed,  and  being  so  possessed,  the  de- 
fendants entered  and  ejected  him.  The  question  submitted  to  the  opinion  of 
the  Court,  was,  whether  the  lease,  bearing  date  on  the  24th  of  June,  1742,  and 
made  to  the  said  N.  P.,  be  a  good  and  effectual  lease,  by  virtue  of  the  power 
hereinbefore  mentioned  as  part  of  the  deed  of  settlement  made  12th  of  April, 
1737,  and  thereupon  whether  the  plaintiff  ought  to  recover. 

The  Court  said,  here  is  an  estate  settled  on  a  marriage  in  strict  settlement, 
and  a  power  reserved  to  the  guardians  and  trustees  for  infants,  to  demise, 
lease,  and  grant  for  one,  two,  or  three  lives,  or  for  any  number,  of  years  de- 
terminable on  three  lives  in  being,  any  part,  &c.  usually  so  demised,  and  re- 
serving the  usual  rent.  Now,  there  is  no  doubt  but  these  lands  had  been  usu- 
ally leased  for  lives,  and  the  usual  profit  made  by  fines.  But  it  is  objected, 
that  the  last  lease  was  made  by  covenant  to  stand  seised,  &c.  A  covenant 
to  stand  seised,  entered  into  by  the  owner,  is  a  lease.  But  it  is  said,  that  this 
is  by  way  of  provision  for  a  younger  child. 

Answer.  This  is  every  day's  experience  ;  nothing  is  so  common  as  making 
these  leases  for  the  benefit  of  younger  children.  And  it  would  be  very  incon- 
venient were  it  otherwise  ;  for,  if  the  trustees  were  obliged  to  let  the  lands  at  a 
rack-rent,  it  might  be  quite  inconsistent  with  the  nature  of  these  estates.  Pow- 
ers are  derived  from  equity  ;  and  ought,  even  at  law,  to  be  construed  equita- 
bly. And  this  is  the  case  of  an  infant  tenant  in  tail,  who  shall  have  all  advan- 
tages of  enjoying  his  estate.  And  these  lands  have  been  usually  so  demised, 
even  from  the  time  of  Queen  Elizabeth. 
%.  Walker  v.  Wakemax.  H.  T.  1674.  K.  B.  1  Vent.  294  ;  S.  C.  2  Lev,  150. 

An  estate,  which  consisted  of  lands  and  a  rectory,  was  conveyed  to  the  useV^ere 
of  a  person  for  life,  with  power  to  let  the  premises,  or  any  part  of  them,  sopearsa„  jn- 
as  a  rent  of  five  shillings  was  reserved  for  every  acre  of  land.     The  tenant  for  tention  that 
life  demised  the  rectory,  which  consisted  of  tithes  only,  reserving  a  rent;  and  the  tenant 
the  question  was,  whether  the  power  warranted  such  a  lease.     It  was  argued  [or  *'*•  8na^ 
that  it  did  not,  for  a  construction  was  to  be  made  upon  the  whole  clause,  and  to  lea£j  ^ 
the  latter  words  that  required  a  reservation  of  rent,  and  restrain  the  general  the  lands, 
word  "  premises"  to  land  only,  or  things  out  of  which  a  rent  might  issue,  which  and  a  provi- 
it  could  not  out  of  tithes.     But  it  was  resolved  [  657  ] 

By  the  Court,  on  the  authority  of  Cumberford's  case,  2  Roll.  Ab.  262.  in  *J »  in8ert- 
which  a  conveyance  was  made  of  diverse  manors,  rents,  and  services  to  the  use  f  jJnuaYr    ta 
of  A.  B.  for  life,  with  power  to  make  leases  of  the  same,  or  of  any  part  there-  ai,an  be 
of,  so  that  such  rent  or  more  was  reserved  and  paid  for  the  same,  within  two  reserved, 
years  then  next  before.     Some'part  of  the  premises  consisted  in  woods  that tbie  *&&11 
had  not  been  before  leased  at  any  rent  within  the  two  preceding  years.     It  J^1  con™6 
Was  determined  that  the  tenant  for  life  might  make  leases  of  that  part,  rescrv-    e  powor 
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to  those 
lands  which 
have  been 
usually  let, 
but  will  be 
construed  to 
extend  to  all 
the  lands. 


A  power  to 
make  leases 
excepting 
the  ancient 
demesnes, 
does  not  au- 
thorise the 
demising  of 
copyhold. 


But  a  power 
to  demise 
all  the  ma- 
nors* &c* 
and  heredi- 
taments, 
compre- 
hends a 
fishery. 
[   658  J 


ing  such  rent  as  he  pleased,  because  it  appeared,  from  the  generality  of  the 
words,  that  it  was  intended  he  should  have  power  to  lease  all  the  lands,  and 
the  restrictive  power  was  meant  to  apply  only  to  such  lands  as  had  been  de- 
mised for  two  years  before  ;  that  the  lease  of  the  rectory  was  good,  for  the 
power  was  general  and  enabling  ;  and  the  last  clause  being  affirmative,  though 
restrictive,  would  not  restrain  the  generality  of  the  former  ones  ;  therefore,  the 
power  must  be  construed  to  be  to  demise  the  premises  that  consisted  of  acres, 
at  five  shillings  an  acre  ;  but  of  what  were  not  acres,  no  rent  need  be  reserved. 
And  it  was  said  by 

Lord  HaU,  that  if  the  power  had  been  to  let  the  manor  and  rectory,  ex- 
pressly reserving  five  shillings  per  acre,  the  lease  could  have  been  good  of  the 
rectory  without  any  rent. 
3.  Winter  v.  Love  don.  M.  T.   1695.  K.  B.    1  Ld.  Raym.   267;  Com.  37. 

A  manor  and  other  hereditaments  were  settled,  with  a  power  to  the  tenant 
for  life  to  make  leases,  exempting  the  ancient  demesne  lands,  and  so  as  the  an- 
cient rent  was  reserved.  It  was  determined  that  this  power  did  not  enable  the 
tenant  for  life  to  demise  the  copyhold  lands  held  of  the  manor,  because  they 
were  part  of  the  demesnes  ;  but  that  the  rents  and  services  of  the  manor  might 
be  demised,  notwithstanding  that  one  qualification  annexed  to  the  exercise  of 
the  power  was,  that  the  ancient  rent  should  be  reserved  on  a  Jease  of  rent  and 
services,  for  it  appeared  that  part  of  the  manor  was  intended  to  be  comprised 
within  the  power ;  but  as  the  demesne  lands  were  not  comprised,  the  rent  and 
services  must,  for  the  whole  manor  consisted  of  demesnes,  rents,  and  services ; 
and,  if  a  man  had  a  power  reserved  to  him  of  making  leases  of  two  things, 
and  a  qualification  was  annexed  to  the  power,  which  could  not  extend  to  one 
of  these  things,  he  might  make  a  lease  of  that  thing,  without  any  regard  to  the 
qualification. 

4.  Goodtitle,  d.  Clakgbs,  v.  Ftjxucan.  E.  T.  1780.  K.  B.  Doug,  565. 

A  tenant  for  life,  with  powers  to  demise  all  the  manors,  &c.  and  heredita- 
ments, or  any  part  thereof,  reserving  so  much  or  as  great  yearly  rents,  or  more, 
as  was  then  paid,  made  a  lease  of  a  manor  and  fishery,  which-  had  never  been 
let  together,  with  other  premises,  reserving  a  greater  rent  than  had  formerly  been 
reserved.  It  was  contended  that  the  manor  and  fishery  was  not  demisable  un- 
der the  power,  as  no  rent  was  then  paid  for  them.  To  which  it  was  answered, 
that  the  qualification  in  the  power,  with  regard  to  the  reservation  of  rent  then 
paid,  could  only  apply  to  such  parts  of  the  subject  of  the  power  as  were  then 
let ;  but  the  power  itself  expressly  extended  to  the  manors  and  fishery ;  and  it 
must  have  been  known,  at  the  time  of  the  settlement,  that  neither  the  manors 
nor  fishery  were  then  let ;  for,  where  a  general  authority  is  given  by  a  power 
to  let  manors,  lands,  &c,  and  afterwards  there  is  a  qualification  that  the  usu- 
al rent  shall  be  reserved,  such  affirmative  qualification  shall  not  restrain  the 
generality  of  the  power,  but  shall  only  apply  to  the  part  which  was  formerly 
demised.  It  was  also  objected  that,  as  the  rent  was  entire,  and  could  not  be 
apportioned,  it  was  not  clear  that  the  ancient  rent  was  reserved  for  that  part 
of  the  premises  which  had  formerly  been  let ;  in  answer  to  which  it  was  said  to 
be  sufficient  that  the  advance  on  the  whole  was  302.  and  that  the  fishery  was 
only  worth  152.  a-year,  and  the  manor  was  not  of  any  pecuniary  value. 

Lord  Mansfield  said  :  the  power  was  express  to  demise  the  manors  and 
fisheries  ;  they  were  particularly  mentioned  in  the  settlement,  and  the  power 
went  to  the  whole.  They  paid  under  this  lease  as  great  a  yearly  rent  as  at  the 
time  of  the  settlement,  for  they  paid  nothing  then ;  the  words,  therefore,  were 
complied  with,  and  this  objection  could  only  stand  upon  intent.     But 

The  Court  thought  that  no  such  intent  appeared.  The  manors  were  nominal, 
of  no  value,  no  object  of  yearly  income,  the  fishery  worth  only  152.  a-year; 
they  were  convenient  to  the  lessee,  living  on  the  land,  and  of  no  use  to  the  re- 
mainder-man ;  the  right  of  fishing  and  shooting  was  reserved  to  him.  They 
thought  the  intent  was  to  give  leave  to  demise  all,  reserving  as  much  rent  in 
the  whole  as  had  been  paid  before,  and,  in  fact,  302.  more  had  been  reserv- 
ed.    The  Court  was  of  opinion  that  the  lease  was  good. 
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5.  Roue  v.  Partington.  T.  T.  1790.  K.  B.  3  T.  R.  665. 
A  person  devised  his  estate  in  strict  settlement,  and  gave  to  all  the  tenants  A  power 
for  life  a  power  to  grant,  demise,  and  lease  all  or  any  of  the  said  manors,  majr»  £•** 
messuages,  lands,  tenements,  and  hereditaments,  so  as  the  usual  parts  of  manors  ^en  to  be 
rents  and  other  yearly  payments,  dues,  reservations,  and  heriots,  were   from  special,  and 
time  to  time  reserved,  and  made  due,  and  payable.     A  tenant  for  life  made  a  not  allowed 
lease  of  certain  tithes,  which  had  never  been  leased  before ;  and  the  question  toeytend  to 
was,  whether  the  lease  was  good.  S«tco£ 

Lord  Kenyan  said :  when  he  first  read  over  the  case,  he  entertained  nOprisedintha 
doubt  upon  the  question  ;  but  when  Gumberford's  case,  2  Roll.  Ab.  262.  was  deed  * 
stated  at  the  bar,  he  wished  to  see  on  what  ground  the  Court  proceeded  in  de-  wherein  the 
termining  it.     For,  if  certain  legal  ideas  were  annexed  to  certain  technical  wthority  is 
words,  as  in  the  case  of  limitations  of  real  estates,  it  would  be  extremely  dan-  f™^  from 
gerous  to  depart  from  the  sense  given  to  them  by  the  law,  however  apparent  the  nature 
the  intention  of  the  parties  might  be  to  the  contrary.     Now,  on  looking  into  of  the  power 
that  case,  the  rule  will  be  found  to  be  clear  and  undoubted ;  but  the  counsel  compared 
who  argued  Goodtitle  v.  Funucan,  Doug.  665.  in  stating  Cumberford's  case,  Jepro^Jf^ 
omitted  the  most  important  words,  namely,  "  that  the  intention  of  the  parties  t0  have 
was  to  govern."     If  that  was  the  rule,  and  the  judges,  in  construing  the  par-  been  tfre 
ticular  words  of  different  powers,  had  appeared  to  make  contrary  decisions  at  intention  of 
different  times,  it  was  not  that  they  had  denied  the  general  rule,  but  because    L  659  J 
some  of  them  had  erred  in  the  application  of  the  general  rule  to  the  particu-  i^1^111** 
lar  case  before  them  ;  for,  in  all  cases,  they  professed  to  determine  upon  the  Bnoilid  be 
intention  of  the  parties.     It  was  not  necessary  to  go  into  all  the  cases,  because  special, 
they  were  all  arranged  in  Douglas,  and  the  due  effect  given  to  them  by  Lord 
Mansfield,  from  all  which  he  at  last  extracts  the  general  rule,  that  the  construc- 
tion of  these  powers  must  be  governed  by  the  intention  of  the  parties;  and,  in 
applying  that  rule  to  the  oase  of  Baggot  v.  Oughton,  8  Mod.  249.  he  said,  in 
a  family  settlement  of  an  estate,  consisting  of  some  ground  always  occupied 
together  with  the  seat,  and  all  lands  let  to  tenants  upon  rentf  reserved,  the 
qualification  annexed* to  the  power  of  leasing,  that  the  ancient  rent  must  be 
reserved,  manifestly  excluded  the  mansion-house  and  lands  about  it  netor  let. 
No  man  could  intend  to  authorize  a  tenant  for  life  to  deprive  the  representa- 
tive of  the  family  of  the  use  of  the  mansion-house.     The  words  in  such  a  case 
show  that  the  power  is  meant  to  extend  only  to  what  has  been  usually  let ;  by 
that  means  the  heir  enjoys  all  the  premises  in  the  settlement  just  as  tfiey  were 
held  by  his  ancestors,  the  tenant  for  life  ;  he  has  the  occupation  of  what  was 
always  occupied,  and  the  rent  of  what  was  always  let.     Now,  the  whole  of  this 
reasoning  applied  most  pointedly  to  the  case  before  the  Court :  these  tithes  had 
never  been  let,  but  had  always  been  occupied  by  the  possessor  of  the  estate  ; 
therefore,  he  did  not  think  that  the  case  of  Baggot  v.  Oughton  could  be  dis- 
tinguished from  this  in  principle.     This  was  the  broad  ground  on  which  he  was 
of  opinion  that  the  lease  in  question  was  not  a  valid  one.     The  other  judges 
concurred.     And 

Bit/fa*,  J*f  observed,  that  in  the  case  of  Goodtitle  v.  Funucan,  the  Court 
relied  on  the  words  at  the  end  of  the  power,  "  or  proportionably  for  any  part 
thereof,"  though  there  is  no  notice  of  it  in  the  printed  report.  For  those 
words  showed  that  it  was  the  intention  of  the  parties  that  the  quantum  of  the 
rent,  and  not  any  particular  part  of  the  premises  included  in  the  settlement, 
was  to  guide  the  person  in  executing  the  power.  But  in  this  case  the  de- 
fendant did  not  intend  that  any  part  of  the  estate  should  be  let,  but  that  which 
had  usually  been  demised  before. 

(g)  As  to  the  time  when  the  lease  is  to  commence* 
1.  Pugh  v.  Leeds.  M.  T.  1777.  K.  B.  Cowp.  714. 
A  tenant  for  life,  with  power  to  make  leases  for  twenty-one  years  in  posses-  A.  under  a 
sion,  and  not  in  reversion,  made  a  lease  to  his  daughter,  to  hold  from  the  dav  P°we.r  in  his 
of  the  date  of  the  indenture  for  twenty -one  years.  setSnumt 

Lord  Mansfield,  after  stating  all  the  authorities  on  this  subject,  delivered  his  to  i6Me  for 
opinion  that  "  from**  might,  in  the  vulgar  sense,  and  even  in  strict  proprie-  31  years  in 
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possession,  ty  of  language*  mean  cither  inclusive  or  exclusive;  that  the  parties  necessa- 
but  oot  in  rily  understood  it  in  that  sense  which  made  the  deed  effectual  ;  the  courts  of 
reversion,  jU8tice  were  to  construe  the  words  of  parties  so  as  to  effectuate  their  deeds, 
lease  to  hit an<*  not  to  destroy  them ;  more  especially,  when  the  words  themselves,  abstract- 
r  qqq  l  edly,  might  admit  of  either  meaning.  It  was,  therefore,  adjudged  that  the . 
only  daugh-  lease  should  be  deemed  a  lease  in  possession,  and,  consequently,  good,  being 
tor  for  21  warranted  by  the  power, 
years,  to       commence  from  the  day  of  the  date  ;  the  lease  is  good. 

2.  Shecomb  v.  Hawkins.  M.  T.   1656.  K.  B.  Yelv,  222  ;  S.  C.  Brownl.  148 
But  slower      a  woman,  tenant  in   fee  simple,   levied  a  fine  to  the  use  of  herself;  re- 
ireneraHY*    mam^er  to  her  eldest  son  in  tail,  reserving  to  herself  a  power  to  make  leases 
does  not    *  at  anv   ^me  f°r  twenty-one  years,  or  three  lives.     She  afterwards  leased  a 
authorise      part  of  the  premises  to  A.  for  twenty-one  years  ;  and,  before  that  lease  expir- 
the  donee     ed,  made  another  to  A.  for  twenty-one  years,  to  begin  after  the  determination 
to  make  a    Qf  tne  former  lease  ;  and  died.     The  first  lease  expired,  and  then  a  question 
commence   arose  whether  the   latter  lease  was  good  under  the   power.     It  was  adjudged 
after  the  de- that  it  was  not ;  for  upon  such  power  she  could  not  make  a  lease  to  commence 
termination  at  a  day  to  come,  but  was  confined  to  a  lease  in   possession,  and  could  not 
of  a  lease    convey  an  interest,  to  commence  in  futuro,  in  reversion,  after  another  estate  ex- 
*,      pited :  but  the  law  would  adjudge  upon  a  general  power  to  make  leases,  without 
saying  more  than  that  they  ought  to  be  leases  in  possession  ;  for  if,  under  such 
a  power,  a  lease  might  be  made  upon  a  lease,  the  donee  might  by  making  infi- 
nite leases  detain  those  in  remainder  out  of  possession  for  ever,  which  would 
be  contrary  to  the  intent  of  the  parties,  and  against  reason. 

3.  Doe  v.  Cavan.  E.  T.   1794.  K.  B.  5  T.  II.  567. 

Whether  it       Lord  Bath  being  tenant  for  life,  with  power  to  grant  leases  for  any  number 

be  made  to  0f  years  not  exceeding  forty  years,  in  possession  and  not  in  reversion,  demised 

whoPho!ds    tne  Prem'ses.m  question  to  B.  T.  for  sixty  years;   which  term  became  after- 

under  the     Wards  vested  in  Colonel  Lambert.     On  the  30th  of  April,  General  Pulteney, 

former         who  was  then  tcised  of  the  premises  for  life  under  the  same  settlement,  made 

lease  or  to   a  lease  to  C.  L.  for  thirty-four  years,  to  commence  at  die   expiration   of  the 

a  stranger.   former  lease  for  sixty  years.     It   was  argued  that    this  was  a   reversionary 

lease,  to  take  effect  after  the  determination  of  another  lease  then  in  existence, 

and  which  had  at  that  time  twenty-six  years  to  run.     The  circumstance  of  the 

second  lease  being  granted  to  the  same  lessee,  and  to  commence  after  the  ex- 

[  661  ]    piration  X>{  the   former  lease,  could   not  vary  the  case,  and  operate  so  as  to 

make  it  a  continuance  of  the  former  lease ;  it  must  therefore,  be  considered 

as  a  reversionary  lease,  as  much  as  if  it  had  been  granted  to  a  different  lessee. 

The  Court  held  this  case  to  be  void. 

4.  Doe,  d.  Allan,  v.  Calvert.  E.  T.  1802.  K.  B.  2  East,  376. 
the  ower  ***  ^"  being  tenant  for  life,  with  a  power  to  make  leases  in  possession, 
was  to  lease  ana*  not  in  remainder  or  reversion,  or  expectancy,  by  indenture  of  lease  bear- 
in  posses,  ingdate  and  executed  the  29th  of  March,  1798,  demised  the  lands  in  question 
sion-and  not  to  C,  to  hold  the  same  in  manner  following,  viz.  the  tillage  ground  from 
in  rever-  tne  igtu  Qf  February  then  last  past,  the  pasture  ground  from  the  5th  of  April 
sion,  a        ^^  nexif  an(j  the  residue  from  the  12th  of  May  also  then  next,  for  the  term 

*  Or  indefinitely,  without  mentioning  the  time  when  they  are  to  commence,  shall  be  ta- 
ken strictly  against  the  donee  of  the  power,  and  consequently  be  construed  so  as  only  to 
authorize  leases  in  possession,  and  not  leases  in  reversion  ;  Suffolk  v.  Wrath,  Cro.  Eli*.  36; 
Rep.  33.  a.  Under  a  power  to  tenant  for  life  to  lease  for  ninety-nine  years,  determinable  on 
one,  two,  or  three  lives,  a  lease  for  nincty-nino  years,  if  E.  II.  should  so  long  live,  to  com- 
mence from  the  death  of  S.  L.  and  M.  B.  (two  lives,  on  which  a  subsisting  lease  for  years 
was  determinable)  was  held  ill ;  Doe,  d.  Copleston,  v.  Hiam,  5  M.  &  S.  40. 

t  Where  a  person  has  a  general  power  to  make  leases,  he  may  make  a  current  lease  to 
commence  immediately,  although  the  lands  are  then  .held  under  an  existing  lease,  made 
either  by  a  former  proprietor,  or  the  person  making  such  lease.  It  was  adjudged  by  the 
Court  of  Common  Pleas,  about  17  Cha.  2.  that  if  a  man  had  power  to  make  a  lease  for  years, 
when  there  was  another  lease  in  being,  then,  if  he  made  a  lease  to  commence  in  prttenti* 
the  power  was  well  executed  ;  and  the  second  lease  should  continue  as  long  as  it  might, 
taking  effect  in  possesion  after  the  determination  of  the  first  lease ;  Read  v.  Nash,  1  Leon  147. 

X  It  seems  to  have  been  agreed  by  all  the  judges,  in  the  case  of  Gray  v.  Turingham,  3 
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1  of  twelve  years,  from  the  said  respective  days.     The  periods  mentioned  in  the  1****  fo* 
habendum  of  the  lease  were  the  usual  periods  of  entry  by  tenants  on  arable, years  to 
pasture,  and  meadow  ground  in  the  county  where  the  lands  lay.     C,  the  les-  forthwith 
•ee,  on  the  day  of  the  date  of  the  lease,  held  the  premises  as  tenant  fiom  year  a*  to  put, 
fo  year,  and  which  tenancy,  according  to  the  custom  of  the  country,  would  end  •»/***- 
determine  on  the  13th  of  February,  the  fifth  of  April,  and  12th  of  May,  in  the1****0  *■ 
year  1798.     It  was  contended  that  this  was  a  lease  in  reversion  and  not  in  "*  deinu 
possession,  except  as  to  the  tillage  ground  ;  and  the  lease  being  entire,  if  void  ed  void, 
for  part,  must  be  void  for  the  whole.    , 

The  Court  was  of  that  opinion,  and  observed  that  those  cases  which  deter- 
mined that  leases  were  void  for  excess  only  did  not  apply,  for  this  was  no  ques- 
tion of  excess ;  in  those  cases,  by  retrenching  the  excess  a  lease  might  be 
brought  within  the  terms  of  the  power,  but  no  limitation  of  the  term  would 
make  a  lease  in  reversion  a  lease  in  possession. 

-  (A)  As  to  the  duration  of  the  hose.  [  662  1 

1.     Winter  v.  Lovbdorb.  M.  T.   1696.  K.  B.  2  Salk.  537. 

A  person  was  tenant  for  life,  with  power  to  lease  for  one,  two,  or  three  The  lease  ie 
lives  in  possession  ;  or,  in  reversion,  for  one,  two,  or  three  lives,  or  thirty  good  for  the 
years,  or  for  any  number  of  years,  determinable  on  one,  two,  or  three  lives.     luneh0!L  r 

It  was  resolved  that  he  might  make  a  lease  in  reversion  for  thirty  years  ab-  ^eg  gp^j. 
solutely  by  virtue  of  its  own  power,  because  the  limitations  or  restrictions  werefied  in  the 
disjoined,  and  the  latter  part  was  carried  on  by  way  of  enlargement  of  the  power;* 
*x>wer. 

eb,  768.  that*  where  a  tenant  in  possession  makes  a  settlement,  with  powers  to  make  lea- 
es  generally,  there  the  leases  made  in  pursuance  of  the  power  must  be  in  possession ;  bat 
i£  at  the  tune  of  the  settlement,  the  person  making  it  is  only  possessed  of  the  reversion,  such 
%  general  power  will  warrant  a  lease  in  reversion.  And,  although  the  case  of  Shecomb  v. 
Hawkins,  ante,  p.  660.  as  it  is  reported  in  Cro.  Jac.  318.  apparently  impeaches  it,  yet  in 
Raym.  133.  that  case  is  said  to  differ  from  the  Record ;  and  Yelverton,  who  likewise  reports 
it,  mentions  it  as  the  case  ef  a  power  created  upon  the  settlement  of  lands  in  possession. 
The  tenant  for  life  made  a  lease  for  twenty-one  years  m  pursuance  of  the  power,  and  before 
the  expiration  of  the  term  made  a  second  lease  for  the  same  number  of  years.  The  second 
lease  was  clearly  adjudged  void,  and  contrary  to  the  meaning  of  the  power.    The  case  there-  * 

fore  is  only  an  example  under  the  first  part  of  the  distinction  above-mentioned;  Leper  v. 
Wroth,  Palm.  468.  So,  where  the  husband,  seised  in  right  of  his  wife,  made  a  lease  for 
twenty-one  years,  pursuant  to  the  stat.  32  Hen.  8 ;  and  afterwards  it  was  enacted,  by  a  pri- 
vate act  of  parliament,  that  the  husband  should  have  the  lands  for  life ;  remainder  to  the 
wife  for  life  ;  remainder  over ;  and  that  all  leases  and  grants  thereof  to  be  made  by  the  hus- 
band for  three  lives,  or  twenty-one  years,  reserving  the  ancient  rent,  should  be  good ;  a  lease 
nude  by  the  husband,  to  begin  after  the  expiration  of  the  first  lease,  was  held  good ;  for  the 
lands  being  in  lease  at  the  time  of  the  making  of  the  act  seemed  to  warrant  such  a  lease  in 
reversion ;  and  the  rather,  because  there  was  no  restraint  upon  making  leases  in  reversion, 
as  in  the  statute  of  32  Hen.  8 ;  but  it  was  agreed  that,  if  the  lands  had  not  been  on  lease  at 
the  time  of  making  the  act,  or  if  a  lease  had  been  made  in  possession  pursuant  to  it,  the  hus- 
band could  not  in  either  of  these  cases  have  made  a  lease  in  reversion,  or  to  begin  at  a  future 
time,  because  then  the  power  might  be  well  executed  by  making  leases  in  possession,  which 
could  not  be  done  when  the  tenant  for  life  had  only  the  reversion.  Where  there  is  a  power 
to  lease  both  in  possession  and  reversion,  for  lives  as  well  as  years,  it  cannot  be  strictly  exe- 
cuted as  to  leases  for  lives  in  reversion ;  because,  a  lease  for  lives,  being  a  freehold  interest, 
most  begin  immediately  or  not  at  all,  and  then  it  can  only  take  effect  as  a  lease  in  possession. 
Bat  Lord  Holt  thought  that  such  a  power  should  be  intended  to  authorise  a  lease  of  the  re- 
version, because,  without  such  a  construction,  it  could  not  be  well  executed  according  to  ffce 
intention  of  the  parties ;  see  also  Doe  v.  Calvert,  2  East,  376. 

*  The  usual  practice  is  to  restrain  tenants  for  life  from  making  leases  for  a  longer  term  than 
twenty.one  years,  except  in  those  counties  where  lands  are  usually  let  for  lives ;  for  then  the 
tenant  for  life  is  allowed  to  grant  leases  for  one,  two,  or  three  lives.  And  where  a  power 
'»  given  to  make  lessen  for  three  lives,  it  will  be  executed  for  a  lease  by  three  lives,  and 
the  life  of  the  longest  liver  of  them,  because  that  is  the  same  thing.  A  distinction  is 
taken  in  Wbitlock's  case  between  a  power  to  make  leases  (which  in  the  beginning  is  ge- 
neral) absolute,  affirmative,  .and  indefinite  ;  so,  to  make  a  lease  or  leases,  grant  or  grants, 
&c*  without  any  restriction,  and  then  a  proviso  of  correction  added,  namely,  that  such  lease  or 
leases,  grant  or  grants,  <fec.  shall  not  exceed  the  number  of  three  lives  at  most,  or  twenty- 
one  years,  which  clause  is  negative,  and  qualifies  the  generality  of  the  power;  and  where 
the  power  is  particular,  entire,  and  affirmntive,  to  make  leases  for  three  lives,  or  twenty-one 
years.  For,  in  the  first  case,  the  donee  of  the  power  may  make  any  lease  or  grant,  provided 
it  does  not  exceed  the  utmost  extent  of  interest  that  the  power  warrants ;  aa  if  a  person  has 
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2.  Sikewood  v.  Claknon.  H.  T.  1815.  R.  B.3M.&  S.  382. 

Or  for  a  Devise  to  the  use  of  H.  T.  for  life,  without  impeachment  of  waste,  &c,  re- 

i!l°|rt*rpe"  mainder  to  the  use  of  plaintiff  for  life,  with  power  to  make  leases  for  two  or 

that  named  tnree  lives,  &c.,  as  for  the  terra  of  twenty-one  years,  so  as  there  be  reserved 

inthepow.  the  best  rent  without  taking  any  sum  or  sums  of  money  or  other  things  for  or 

er.  in  lieu  of  a  fine  ;  and   H.  T.,  by  indenture  1 5th  October,  leaded  for  fourteen 

[  663  ]    years,  to  be  computed  as  to  the  meadow  land  from  13th  February   last,  the 

pasture  from  25th  March  last,  and  the  messuage  from  12(h  May  last,  under  a 

yearly  rent,  payable  to  lessor  and  such  other  person  as  should  be  entitled  to 

the  freehold  and  inheritance,  half  yearly,  on  11  th  Novembei  and  26th  March; 

the  first  payment  to  be  made  on  the  1 1th  November  next  ensuing;  and  lessee 

covenanted  with  lessor,  his  heirs  and  assigns,  for  payment  to  lessor  and  such 

other  person,  &c.  of  the  rent  at  the  day  and  times,  &c. 

The  Court  held  that  the  lease  for  fourteen  years  was  warranted  by  the 
power  to  lease  for  twenty-one  ;  and  that  the  reservation  of  the  first  half  year, 
payable  at  the  end  of  twenty-seven  days,  was  not  taking  a  sum  of  moT\ey  for  a 
fine,  being  in  consideration  of  a  preceding  occupation;  and  that  plaintiff  af- 
ter the  death  o£  H.  T.  was  an  assignee  within  stat.  32  Hen.  8.  c.  34.  and 
might  maintain  covenant  against  the  lessee  for  rent-arrear  after  the  death  of 
v  H.  T.,  and  during  the  continuance  of  the  term. 

(i)  .4*  to  the  rent  reserved.  * 

a  power  to  make  leases,  provided  that  they  do  not  exceed  the  number  of  three  lives,  or  twenty* 
one  years ;  there  he  may  make  a  lease  for  ninety-nine  years,  if  three  lives  shall  so  long  lire; 
for  that  does  not  exceed  the  number  of  three  lives,  but  in  truth  is  less.  But,  to  the  second 
case,  he  must  pursue  the  power  which  is  particular  and  entire ;  as, if  a  person  has  a  power  of 
making  leases  for  three  lives,  or  twenty-one  yea  re, he  cannot  make  a  lease  for  ninety-nine  yeara^ 
if  three  lives  shall  so  long  live.  A  power  to  let  leases,  provided  they  ^o  not  exceed  thirty, 
one  years,  or  three  lives,  will  warrant  a  lease,  or  thirty-one  years,  whichever  shall  last  long- 
est ;  Commons  v.  Marshall,  6  Bro.  Pari.  Ca.  168. 

*  The  common  practice  formerly  was  to  requite  that  the  ancient,  usual  and  accustomed 
renfrshould  be  reserved,  in  order  that  the  persons  in  remainder  might  not  be  prejudiced  by 
such  leases.  Lord  Holt  was  of  opinion,  that  the  words  "  ancient  and  accustomed  rest," 
meant  that  rent  which  was  reserved,  when  the  power  was  created  if  a  lease  were  rhen  in 
being ;  or  that  which  was  but  before  reserved,  if  no  lease  were  in  being;  for  he  who  cre- 
ated such  a  power  intended  no  more  than  that  the  tenant  for  life  should  not  be  able  to  pat 
the  estate  in  a  worse  condition  than  it  was  in  when  the  power  was  created.  Lord  Cow. 
per  doubted  as  to  this  point,  and  suggested  that,  if  lands  were  leased  once  at  a  greater,  and 
twice  at  a  lesser  rent,  he  should  consider  the  rent  of  the  former  lease  to  be  the  ancient  rent; 
for  the  last  lease  might  be  made  by  the  person  who  had  the  fee,  and  who  was  not  bound  to 
reserve  the  ancient  rent,  but  might  let  it  for  nothing  if  he  pleased.  He  also  said,  this  rale 
could  not  apply  to  lands  anciently  demised,  where  fines  hnd  been  taken ;  for  there  the  rents 
were  more  or  less  as  the  fines  were  higher  or  lower ;  3  Cha.  Rep.  66. 

Where  lands  have  been  usually  leased  for  lives,  and  the  usual  profits  made  by  fines,  a  tern 
ant  for  life  under  a  settlement,  with  a  power  to  lease,  reserving  so  much  or  more  yearly 
rent  as  had  been  received  for  the  premises  within  twenty  years  then  last  past,  will  not  be 
obliged  to  let  the  lands  at  a  rack-rent,  but  may  demise  them,  reserving  the  usual  fines  and 
rent ;  as  a  lease  at  rack-rent  may  be  consistent  with  the  nature  of  the  estate ;  Right  v. 
Thomas,  3  Burr.  1441.  Where  a  power  required  that  two-thirds  of  the  improved  value 
should  be  reserved  as  a  rent,  the  reservation  might  formerly  have  been  made  in  the  terms 
of  the  power.  But,  in  generil,  it  now  seem*  necessary  that  the  precise  sum  intended 
to  be  reserved  should  be  specified  in  the  lease,  for  otherwise  the  persons  in  remainder  may 
b#  put  to  infinite  trouble  and  expense  in  proving  the  value  of  the  lands  demised,  or  the 
quantum  of  the  ancient  accustomed  rent? ;  2  Cha.  Rep.  82. 

Where  lands  have  never  been  leased,  and  a  power  is  given  to  demise  them,  reserving 
such  rent  as  was  reserved  for  them  within  the  two  preceding  years,  a  lease  may  be  made 
of  them,  reserving  any  rent  that  the  lessor  pleases.  So  where  a  power  was  given  to  a  tea. 
ant  for  life  to  make  leases,  with  fine  or  without  fine,  rendering  snch  rents  and  services  aahe 
should  think  fit,  and  he  made  a  lease  without  rend 2 ring  any  rent,  the  lease  was  held  good; 
Talbot  v.  Tipper,  Skin.  427. 

Where  the  power  required  the  ancient  rent  to  bo  reserved,  it  must  be  made  payable  at  the 
same  time,  and  in  the  same  manner,  as  the  former  rent ;  therefore  the  reservation  of  rent 
half  yearly,  where  it  was  formerly  reserved  quarterly,  will  make  the  lease  void ;  because  it 
is  ad  nocumentum  of  the  persons  in  remainder,  it  being  more  profitable  for  them  to  have  it 
paid  quarterly  than  half  yearly ;  and  all  the  beneficial  qualities  of  the  rent  ought  to  be  preserv. 
ed ;  Doe  v.  Wikon,  5  B.  &  A.  363;  5  Rep.  3.  The  rent  must  also  issue  out  of  the  same  land: 
therefore  it  was  resolved  iu  Mountjoy**  cose,  that  if  two  severs?  farms,  which  had  formerly 
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1.     Pomery  v.  Partington.  T.  T.   1790.  K.  B.  3  T.  R.  665.  A  power  to   _ 

This  was  the  case  of  a  power  under  a  will  to  let  all  or  any  part  of  the  pre-  ®a8e*|*  or 
mises,  so  as  the  usual  rents  be  reserved,  and  the  leases  made  by  virtue  of  the  fiaf^  heredi- 
power  were  to  be  dispunishable. for  waste.     The  question  was,  whether  a  lease  taments, 
of  tithes  which  had  never  been  let  before  was  good.  &c.  so  as 

The  Court  resolved,  that  this  ease  was  not  to  be  distinguished  from  Bagot tne  U8^ 
v.  Oughton,  3  Mod.  249  ;  Fort.  332  ;  8  Mod.  381  ;  which  had  been  affirmed  ^J0; 
in  the  House  of  Lords.     The  Court  decided  this  case  upon  the  general  P"nct"  Do  reserved 
pie,  that  the  words  "  so  as  the  usual  rents  are  reserved  "  sufficiently  showed i8  confined' 
the  intention  of  the  testator  to  confine  the  power  to  the  premises  usually  de-   [  665  ] 
mised  ;   besides  which,  the  clauses-  that  they  should  be  dispunishable  for  waste  to  such 

could  not  apply  to  tithes.  Part8  of  *• 

premises  mi 

been  demised  separately,  were  included  in  the  same  lease,  reserving  one  rent,  though  equal  Jja"  ree,n 
to  the  two  ancient  rents;  or  if  part  of  a  farm  was  let,  reserving  a  rent  pro  rata,  it  would  be  demised 
void.     And  the  stat.  39  and  40  Geo.  3.  c.  41.  does  not  extend  to  this  case.    An  improve-  D°i°r** 
ment  in  the  estate  will  not  be  considered  such  an  alteration  as  to  vary  the  rent,  by  making 
it  issue  out  of  other  hereditaments  than  those  contained  in  the  power;  Read  v.  Nash,  1 
Leon.  147.     The  rent  must  also  be  reserved  in  such  a  manner  that  all  the  persons  in  remain- 
der, claiming  under  the  settlement  by  which  the  power  was  created,  may  be  enabled  to 
compel  pa  yment  thereof. 

By  a  private  act,  passed  in  the  year  1770,  certain  estates  were  settled  jn  strict  settlement, 
and  a  poorer  was  reserved  to  the  respective  tenants  in  tail,  by  deed,  to  lease  any  part  of  the 
lands  thereby  settled,  for  the  term  of  three  lives,  or  twenty-one  years,  or  for  any  term  or 
number  of  years,  determinable  upon  the  death  or  determination  of  three  lives,  so  as  upon 
every  such  lease  there  be  reserved,  and  made  payable  yearly,  during  the  continuance  there. 
of  the  usual  aud  accustomed  yearly  rent,  boons,  and  services  for  the  same ;  and  so  as  there 
be  contained  therein  a  condition  of  re-entry  for  non-payment  of  the  said  rent  and  Tents 
thereby  to  be  reserved.    By  lease  dated  6th  of  January,  1785,  a  tenant  in  tail  of  the  said 
estates  demised  a  part  of  the  premises  thereby  settled,  to  hold  from  the  date  of  the  lease, 
for  ninety-nine  years,  if  three  persons  therein  named  should  so  long  live,  yielding  and  pay. 
ing  yearly  and  every  year,  during  the  said  term,  unto  the  lessor,  the  yearly  rent  of  50/.  upon 
ihe  35th  of  March  and  29th  of  Sept.  by  even  and  equal  portions,  the  first  payment  to  be  made 
on  the  25th  of  March  ensuing  the  date  of  the  lease.    There  was  a  proviso  that,  if  the  rent 
should  not  be  paid  on  those  days,4  or  if  certain  amerciaments  and  fines  thereinafter  men- 
tioned, after  reasonable  demand,  should  not  be  paid,  it  should  be  lawful  for  the  lessor,  his 
heirs  and  assigns,  to  re-enter  and  distrain,  and  the  distress  to  take  away,  detain,  and  keep, 
until  the  rent  he  satisfied  ;  and  there  was  the  following  proviso  for  re-entry :  "  that,  in  case 
the  said  yearly Xent  should  be  unpaid  for  the  space  of  twenty-eight  do ys  after  it  became 
due,  being  lawfully  demanded,  it  should  be  lawful  for  the  lessor,  his  heirs  and  assigns,  to 
re-enter."    Previous  to  the  time  of  passing  the  act,  the  premises  demised  by  this  lease  had 
been  demised  jointly  with  other  premises,  by  the  settler's  ancestor,  by  a  lease  bearing  date 
Feb.  2,  1808,  for  ninety-nine  years,  determinable  upon  three  lives,  at  a  yearly  rent  of  82i. 
payable  on  the  same  day  as  those  mentioned  in  the  lease  of  the  6th  of  January,  1785,  and 
the  first  payment  to  commence  on  the  25th  of  March  ensuing  the  date  of  the  lease.    It  con- 
tained also  a  similar  power  for  the  lessor  to  distrain,  and  a  power  of  re-entry  upon  the  rent 
being  behind  for  twenty-eight  days,  upon  its  being  lawfully  demanded,  and  not  paid,  and  no 
sufficient  distress  being  found  upon  the  premises.    It  did  not  appear  whether  any  other  lease 
was  granted  between  that  period  and  the  year  1756.    At  that  time  another  lease  of  the 
premises,  demised  by  the  lease  of  the  6th  of  January,  1785,  was  granted  at  a  rent  of  322., 
payable  at  the  same  period  as  in  the  other  leases;  containing  the  same  powers  of  distress 
and  re-entry  for  non-payment  of  rent  as  those  in  the  lease  of  the  6th  of  January,  1785.    Held, 
1st,  that  it  was  not  a  valid  objection  to  the  lease  of  the  6th  of  January,  1785,  that  the  rent 
was  made  payable  on  the  25th  of  March  and  the  29th  of  September,  although  the  term 
commenced  on  the  6th  of  January ;  and  therefore  there  was  a  forehand  rent,  which  might 
prejudice  the  remainder-man,  in  as  much  as  the  rent  was  made  payable  on  the  same  days 
by  the  former  lease ;  therefore  this  was  the  usual  and  accustomed  rent.    Held,  2udly,  for 
the  same  reason,  that  it  was  no  objection  to  the  lease,  that  the  rent  was  made  payable  by 
half-yearly  payments,  although  the  power  required  it  to  be  payable  yearly  the  word  yearly 
meaning  a  payment  of  rem  in  the  year.    Held,  Sdly,  that  it  was  no  objection  to  die  lease, 
that,  by  the  terms  of  it,  the  landlord  could  distrain  only  a  reasonable  demand,  and  that  he 
was  bound  to  detain  the  distress  until  the  distress  be  satisfied ;  for  this  being  a  clause  intro* 
duced  for  his  benefit,  he  was  not  thereby  abridged  of  any  right  of  distress  which  he  had  by 
common  law,  or  of  sale,  under  the  stat.  4  and  5W.&  M.    Held,  4ihly,  that  it  was  no  ob- 
jection to  this  lease,  that  the  clause  of  re-entry  reserved  the  right  of  entry  to  the  landlord 
upon  the  rent  being  twenty-eight  days  in  arrear,  for  this  was  a  reasonable  condition  of  re- 
entry, and  was  conformable  to  the  old  lease.    Nor  was  it  any  objection  that  the  ri^bt  of  re- 
entry was  made*  to  depend  upon  the  rents  being  lawfully  demanded,  for  the  landlord  was  not 
thereby  deprived  of  the  benefit  of  4  Geo.  2.  c.  28.  and  consequently  was  entitled  by  that 
statute  to  enter  without  making  any  demand.    Held,  also,  that  part  of  premises  formerly  de* 
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* 

Btttmtfara  2.  Goodtitle,  d.  Clahoes,  v.  Funucan.  E.  T.  1780.  K.  B.  Doug.  578. 
Powerls!?  In  this  case  the  power  required  the  rent  then  .paid  for  the  premises,  or  more 
manors,  to  ^e  rea*rve4>  or  proportionably  for  any  part  thereof.  The  question  was, 
messuages,  whether  certain  manors  and  a  fishery  might  be  demised  within  the  power,  the 
lands,  dfcc.,  manors  never  having  been  let,  and  the  fishery  not  being  in  lease  at  the  time  of 
so  m  there  jettlement. 

as  much*        I^ord  MansMd  expressed  himself  as  to  this  point  to  the  following  effect : — 
rent  as  wash  the  case  of  Bagot  v.  Oughton,  8  Mod.  249.  the  nature  of  the  thing  shewed 
than  paid    that  the  power  could  not  be  meant  to  extend  to  letting  the  ancient  manor- 
[  666  1   house  at  all,  much  less  to  letting  it  without  reserving  any  rent.     In  a  family 
for  the        settlement  of  an  estate,  consisting  of  some  ground  always  occupied  together 
narta  oFth  w^  ^e  ^am^y  seat» an<*  °^  Ian(k  let  to  tenants  upon  rents  reserved,  the  qoali- 
estates  enu.  fication  annexed  to  the  power  of  leasing,  that  the  ancient  rent  must  be  re- 
meratedin  served,  manifestly  excludes  the  mansion-house  and  lands  About  it  never  let 
ihe  power    No  man  could  intend  to  authorize  a  tenant  for  life  to  deprive  the  lepresenta- 
as  have  ne-  ^ve  0f  ^  famyv  0f  the  use  of  the  mansion-bouse.    The  words  in  such  a  case 
demised      80ew  *^at  *ne  Power  **  meant  to  extend  only  to  what  has  been  usually  let ;  by 
may  be  let.*  that  means  the  heir  enjoys  all  the  premises   in  the  settlement,  just  as  they 
were  held  and  enjoyed  by  his  ancestor,  the  tenant  for  life  ;  he  has  the  occupa- 
tion of  what  was  always  occupied,  and  the  rent  of  what  was  always  let.    We 
all  agree,  therefore,  as  to  the  rectitude  of  the  decision  in  Bagot  v.  Oughton. 

raised  jointly  with  others,  at  one  entire  rent,  might  be  let,  under  the  terms  of  this  power,  at 
a  rent  bearing  the  same  proportion  to  the  old  rent  that  the  premises  demised  by  the  lease 
bore  to  the  whole  premises  formerly  demised ;  Earl  of  Shrewsbury  v.  Wilson,  5  B  A  A. 


Lease  by  tenant  for  life  under  a  deed  of  settlement  on  marriage,  giving  him  a  power  to 
demise  the  lands,  eVc.  for  lives,  or  years  determinable  on  lives,  upon  certain  conditions,  one 
of  which  was  in  these  words;  "  and  so  as  there  be  contained  in  every  snch  leases  power  of 
re-entry  for  non-payment  of  the  rent  thereby  to  be  reserved :"  immediately  alter  the  cove- 
nant by  the  lessee  for  payment  of  the  rent  was  inserted  the  following  proviso :  "  Provided  al- 
ways that  if  it  should  happen,  &c.  that  the  said  yearly  rent,  duties,  dec.  hereby  reserved,  or 
any  part  thereof,  shall  be  behind,  unpaid  or  undone,  in  part,  or  in  all,  by  the  space  of  fifteen 
days  next  over  or  after  any  or  either  of  the  days  or  times  whereat  or  whereupon  the  same 
ought  to  be  paid,  done,  or  performed,  as  aforesaid,  and  no  sufficient  distress  or  distresses  caa 
or  may  be  had  and  taken  upon  the  said  premises,  whereby  the  same  and  all  arrearages  there- 
of (it  may  be)  may  be  folly  raised,  levied,  and  paid,  &c.,  it  may  and  shall  be  lawful  to  and 
for  the  tenant  for  life,  his  heirs  and  assigns,  and  the  person  and  persons  to  whom  the  fret- 
hold  or  inheritance  of  the  premises,  as  aforesaid,  belong,  into  and  upon  the  said  hereby  de- 
mised, Ac.  wholly  to  re-enter,  &c.w  Held  in  an  action  of  ejectment  by  the  reversioner 
against  the  lessees  to  be  valid,  on  the  ground  that  the  above  proviso  contained  in  the  lease  for 
re-entry  was  conformable  with  the  power  to  demise  contained  in  the  deed  of  settlement, 
and  satisfied  the  particular  condition  in  question  on  which  it  was  to  be  exorcised ;  and  that 
the  lease  was  therefore  a  good  execution  of  the  power  to  demise,  which  was  held  to  be 
general,  and  such  as  authorized  the  lessor  to  annex,  in  the  fair  and  bona  fide  exercise  of  a 
due  discretion,  reasonable  and  legal  qualifications  to  the  power  of  re-entry  for  non-payment 
of  the  rent  reserved,  and  did  not  require  the  tenant  for  life  to  exact  an  absolute  unqualified 
right  to  have  an  immediate  power  to  re-enter  on  the  expiration  of  the  day  on  which  the  rent 
reserved  should  be  made  payable.  Both  of  the  above  qualifications  ore  legal  and  reasonable, 
and  may  be  annexed  to  a  power  of  re-entry  for  non-payment  of  rent,  required  by  an  indefinite 
leasing  power  to  be  contained  in  leases  to  be  made  under  it,  to  temper  the  rigour  of  each  1 
right,  where  the  requisition  in  such  leasing  power  is  general  in  its  terms,  or  does  not  ex- 
pressly  prohibit  their  introduction  without  being  a  departure  from  the  exigency  of  the  power; 
Jersey  v.  Smith,  7  Price,  28. 

*  If  X.  and  Y.  closes  are  devised  for  life  with  remainders  over,  with  power  to  the  ten- 
ant  for  life  to  lease  X.  only,  reserving  the  ancient  and  accustomed  rent  usually  paid  on 
leasing  it,  a  demise  of  both,  reserving  the  ancient  rent  payable  for  X.,  is  void  against  the 
remainder-man  altogether,  and  not  astoY.  close  only :  the  rent  reserved  isnes  out  of  both 
closes,  so  that  the  ancient  rent  was  not  reserved  on  demising  X.  If,  however,  there  be 
separate  reservation,  viz.  the  ancient  rent  for  X„  and  an  additional  for  Y.,  the  lease  is  only 
void  as  to  Y.,  since  a  lease  may  (nothing  opposing)  be  good  as  to  port,  and  void  as  to  the 
residue ;  Doe,  d.  Bartlett.  v.  Rendle,  3  M.  &  S.  99  It  has  been  held,  however,  thai  a  lease, 
comprising  lands  of  which  the  lessor  was  seized  in  fee,  and  other  lands  of  which  the  les- 
sor was  seized  for  life  only,  with  a  power  to  lease  at  one  entire  rent,  is  good  for  the  lands 
in  fee  simple ;  and  this  was  held  on  the  authority  of  Co.  Litt  148.  b.,  because  the  rent  might 
be  apportioned ;  Doe  v.  Meylor,  2  M.  &  S.  a.  276 ;  Bees  v.  Philips,  Wight.  Exch.  Bep.  <S; 
Stevenson  v.  Lambard,  2  East,  575. 
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The  nature  of  the  thing  spoke  the  intent  as  forcibly  as  the  most  direct  words 
could  have  done  ;  k  was  demonstration  ;  but  where  no  intent  appears,  where 
nothing  arises  from  the  nature  of  the  thing,  the  rule  laid  down  by  Lord  Hoh, 
in  Winter  v.  Loveday,  ante,  657.  applies,  namely,  that  where  a  qualification  is 
annexed  to  a  power  of  leasing,  which,  if  observed,  goes  in  destruction  of  the 
power,   the  law  will  dispense  with  such' qualification.     So,  in  Cumber  ford's 
case,  the  reasoning  was,  that  the  power  being  to  let  all,  it  would  go  in  destruc- 
tion of  the  power  to  restrain  me  tenant  for  life  from  letting  part  because  it  had 
been  let  before ;  and  it  was  there  observed,  that  the  case  did  not  resemble 
leasee  under  the  stat.  32  Hen.  8.     Walker  v.  Wakeman  is  another  case  equal- 
ly strong.     Thus  stand  the  authorities  ;  now  to  -apply  them  to  the  present  case. 
The  power  is  express  to  demise  the  manors  and  fisheries  ;  they  are  mention- 
ed particularly  in  the  settlement,  and  the  power  goes  to  the  whole.    They 
pay  as  great  a  yearly  rent  as  at  the  time  of  the  settlement,  for  they  paid  noth- 
ing then.     The  words,  therefore,  are  complied  with,  and  the  objection  can  on- 
ly stand  upon  the  intention  ;  but  we  think  no  such  intent  appears.    The  manors 
are  nominal,  of  no  value,  no  object  of  yearly  income  ;  the  fishery  only  worth 
fifteen  shillings  a. year.     They  are  convenient  to  the  lessee  living  on  the  land, 
and  of  no  use  to  the  remainder-man,  to  whom  the  right  of  shooting  and  fishing 
is  reserved.     For  my  own  part,  concluded  Lord  Mansfield,  I  think  the  intent 
was  to  give  leave  to  demise  all,  reserving  as  much  rent  for  the  whole  as  had 
been  paid  before,  and  in  fact,  302.  more  has  been  reserved. 

3.     Doe,  d.  Lawson,  v.  Radcxiffje.  M.  T.  1808.  K.  B.  10  East,  278.       r  £37  1 
The  defendant  claimed,  under  a  lease  made  in  1799  by  the  last  tenant  for  i^e  feast  of 
life  of  the  estate,  under  a  power  to  lease  for  the  best  rent ;  and  the  remain-  two  offers 
der-man  now  endeavoured  to  impeach  the  lease,  which  had  been  granted  at  a  m*y  he  the 
bona  fide  rack-rent  of  43/.  a-year,  by  evidence  that  the  last  tenant  for  life  before  Jj6*  renti># 
he  leased  had  two  offers  from  other  tenants,  one  at  502.  and  the  other  at  near  ot>tajne(j 
60J.  a-year,  against  whose  responsibility  nothing  appeared.     But  there  was  con-  within  the 
tradictory  evidence  of  opinion  as  to  the  value,  whether  432.  a-year  were  not  a  meaning  of 
fair  rent;  and  the  jury,  under  all  the  circumstances,  found  a  verdict  for  the**6*8"1* 
defendant.     It  was  moved  for  a  new  trial,  on  the  ground  that  this  was  a  verdict  ^^e  re. 
against  the  evidence  ;  the  fact  not  being  controverted,  that  the  late  tenant  for  gard  may 
life  received  two  specific  offers  of  a  higher  rent  at  the  time  of  the  lease  granted  be  paid  to 
from  responsible  tenants.  the  qualifi- 

The  Court,  however,  refused  the  rule,  there  being  no  pretence  to  impeach  jj? u?ni^V 
the  lease  on  the  ground  that  the  letting  at  432.  a-year  was  not  bona  fide  by  the 
tenant  for  life  at  the  time,  he  not  having  taken  any  fine  or  other  consideration 
for  the  lease,  and  having  a  manifest  interest  to  get  the  best  rent,  which,  under 
all  the  circumstances,  and  due  consideration  bad  of  the  ability  and  good  man- 
agement of  the  tenant,  could  reasonably  be  obtained ;  and  they  said  that  where 
the  transaction  was  fair,  and  no  fine  or  other  collateral  consideration  was  taken 
by  the  tenant  for  life  leasing  under  the  power,  or  injurious  partiality  manifestly 
shewn  by  him  in  favour  of  the  particular  lessee,  there  ought  to  be  something 
extravagantly  wrong  in  the  bargain  in  order  to  set  it  aside  on  this  ground ;  for 
in  the  choice  of  a  tenant  there  were  many  things  to  be  regarded  besides  the 
mere  amount  of  the  rent  offered. 

(j  )  As  to  clauses  and  covenants. 
1.  Carmgan  v.  Montague.  M.  T.  1790.  K.  B.  Cited  1  Burr.  122. 
Toe  Duke  of  M.  was  tenant  for  life,  with  power  to  lease,  reserving  the  an-  All  clauses 
cient  usual  and  accustomed  rents,  heriots,  boons,  and  sei  vices.     In  the  former  and  reser- 

1  eases  the  tenants  covenanted  to  keep  in  repiiir,  and  that  covenant  was  omit- vation8  ^^ 
t    .  covenants 

Lord  Hardwicke  wa3  of  opinion  that  the  covenant  was  a  boon  and  beneficial  the  power, 
to  the  remainder-man,  and  held  the  leases  void  for  want  of  it ;  he  took  some  mast  be  in. 
days  to  consider,  and  declared  he  was  clear  upon  the  argument,  but  took  time  sorted; 
because  there  was  no  case  in  point.    The  more  he  thought  of  it,  the  more  he 
was  convinced.    The  principle  he  rested  upon  was  that  the  estate  must  come 
to  the  remainder-man  in  as  beneficial  a  manner  as  the  ancient  owners  held  it. 
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2.  Cabdigai?  v.  Montague.  M.  T.  1790.  K.  B.  Cited  1  Burr.  125. 
At  a  cove-      Per  Cur,     The  omission  of  a  covenant  for  payment  of  Tent  will  also  vitiate 
nam  for       a  lease  made  under  a  power.     For  mere  reservation  of  rent  does  not  make  it 
PMf!«ft  1    Paya^e  tiN  entry»  an(*  therefore  it,  in  fact,  may  not  be  payable  during  the  term ; 
"■  J    besides,  if  there  be  no  covenant  to  pay  the  rent,  the  lease  may   be  assigned  to 

entry.*  a  succession  of  beggars.  And  the  omission  of  a  clause  of  re-entry  will  also 
invalidate  a  lease  of  this  kind  ;  for  if  such  a  clause  be  not  inserted,  the  ground 
may  be  unoccupied  without  a  sufficient' distress  upon  itrso  that  the  remainder- 
man can  neither  have  his  rent  nor  his  land. 

3.  Doe  v.  Smith  H.  T.  1820.  C.  P.   1  B.  &  B.  97;  S.  C.  3  Moore,  339. 
And  it  was       Devisee  for  life,  with  a  porter  enabling  her,  in  consideration  of  marriage, 
held  by  the  to  revoke  the  uses  limited  to  her,  and  to  appoint  to  such  uses,  and  with  powen 
S*l     h6'  anc*  Prov'8oes>  and  *n  8ucn  nianneras  was  by  her  afterwards  done  by  a  deed  of 
a  power  re-  settlement,  in  consideration  of  marriage,  revoked  the  uses,  and  appointed  fAe 
quired  in      lands  to  bold  to  the  use,  after  the  marriage,  of  her   husband  for  life  tm 
the  leasee     waste,  and  after  his  decease  to  the  use  of  herself  for  life  sans  waste;  with  re- 
to  be  roa/le  mainder  to  divers  other  uses,  for  the  benefit  of  the  issue  of  that  marriage,  and 
proviso  for  a^so  °^ tne  *ssue  °^ tne  appointor;  remainder  as  she  should  by  will  appoint, 
re-entry,  on  w>tn  remainder  to  the  use  of  heiself  in  fee.     The  settlement  contained  a  pow- 
non-poy-      er  for  the  husband  and  wife,  from  time  to  time,  when  in  possession  of  the  pre* 
mentofrentrjjises  so  limited  to  them  for  their  lives  by  indenture,  to  demise  such  premises 
the  power    as  tnen  were  jease(j  for  lives,  or  for  years  determinable  on  lives,  to  any  person, 
well  follow-  *n  possession  or  reversion,  for  one  or  three  lives,  so  as  there  were  not  therein 
edbya        any  greater  estate  or  interest  subsisting  at  any  one  time  than  what  would  be 
clause  of     determinable  on  the  dropping  of  three  lives,  and  so  as  there  were  reserved 
re-entry  if  tne  ancient  and  accustomed  yearly  rents,  duties,  and  services,  or  more,  or  a 
were^m  ar-  Jus*  ProPorti°n  of  such  ancient  or  the  then  reserved  rents,  &c.  except  heriots, 
rear  for  fif-  which  might  be  varied  at  will  ;  and  so  as  there  were  contained  in  every  such 
teen  da  ys  lease  a  power  of  re-entry  for  non-payment  of  the  rent  thereby  to  be  reserved ; 
and  also  by  indenture  to  demise  any  of  the  premises  for  any  term  absolute, 
not  exceeding  twenty-one  years,  in  possession,  andtoot  in  reversion,  so  as  there 
were  rese/ved  so  much,  or  as  great  and  beneficial  yearly  and  other  rent  and 
rents,  and  other  services  proportionably,  as  then  were  therefore  paid  and  yield- 
ed, or  the  best  and  most  improved  yearly  rent  and  rents  that  could  be  reasons- 
[  669  ]    bly  had  or  obtained  for  the  same,  without  taking  any  fine  ;  and  so  as  in  every 
such  lease  there  were  contained  a  clause  of  re-entry,  in  case  the  rents  reserved 
were  unpaid  by  the  space  of  twenty-eight  days  ;  and  also  by  indenture  to  de- 
mise any  of  the  premises  wherein  or  whereupon  any  mine  or  mines  should  be 
open,  or  any  person  should  be  willing  to  open  any  mine,  for  any  term  not 
exceeding  thirty-one  years  in  possession,  so  as  upon  every  such  lease  there 
were  reserved  such  share  of  the  produce,  or  such  yearly  rent,  as  could  reasona- 
bly be  obtained  without  taking  any  fine,  and  so  as  the  lessees  were  not  by  any 
express  clause  freed  from  impeachment  of  waste  other  than  in  the  necessary  and 
reasonable  working  thereof,  and  so  as  there  were  inserted  such  proper  and  usual 
covenants  for  the  effectually  winning  and  working  the  mines,  and  smelting  the 

*  Where,  however,  die  usual  covenants  are  not  specially  mentioned  in  the  power,  it  new 
that,  under  a  power  requiring  the  best  rent,  mere  reservation  of  a  rent  is  not  a  sufficient  ex- 
ecution of  the  power,  unless  tbe  most  ample  remedy  is  given  to  the  remainder-roan  ")rt*J 
recovery  of  it;  it  has  been  said,  therefore,  that  there  ought  to  be  a  covenant  for  P8VI?e?y 
vest,  for  under  a  mere  reservation,  the  rent  would  not  be  payable  before  entry,  and,  in  k<* 
might  not  be  payable  during  the  term,  because  no  entry  might  be  made;  lBBrr,*J?' 
Vent  41 ;  I  Salk.  209 ;  4  Leon.  18 ;  Hutt.  54 ;  Dyer,  15.  a. ;  Lutw.  66 ;  2  Danv.  588.   The* 
should  be  likewise,  a  clause  for  re-entry,  because  the  ground  might  be  unoccupied  witoon 
sufficient  distress  upon  it;  and  so  the  remainder-man  could  neither  have  the  rent  nor  tne 
land;  1  Burr.  125;  also  a  counter  part  is  an   unusual  omission,  and  very  prejud'^**. 
the  remain  dec-man,  as  has  been  seen  in  the  rase  of  Doe  v.  Horde,  1  Burr.  60.    But  if  to 
-covenants  be,  upon  the  whole,  such  as  leave  the  parties  on  the  same  footing  as  under  tor* 
mer leases,  their  differing  in  trifling  circumstances  is  not  material;  Goodtitle  v.  Fiibbcmi 
DougL  573.  nk 

*  Bat  this  was  reversed  in  the  House  of  Leeds ;  2  B.  &  B.  473  \  Doe  v.  Wilton,  &  *  * 
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ore,  and  doing  other  acts,  as  were  usually  inserted  in  leases  of  the  like  nature. 
The  lands  in  the  declaration  mentioned  had  been  and  were  leased,  and  were 
under  and  subject  to  a  lease  for  a  te/rn  of  years  determinable  on  lives.     The 
husband,  after  the  marriage  by  indenture,  in  consideration  of  the  former  lease 
of  I05l.9  and  of  the  yearly  rents,  duties,  payments,  services,  articles,  covenants, 
provisoes,  and  agreements  thereinafter  specified,  and  reserved  on  the  parts  of 
the  lessees,  demised  the  lands  in  question  for  ninety-nine  years,  if  three  or  ei- 
ther of  them  should  selong  live,  paying-  the  yearly  rent  of  21.  by  equal  por- 
tions at  Michaelmas  and  Lady-day,  witli  a  couple  of  fat  capons,  or  Is.  6d.  in 
lieu  thereof,  at  the  election  of  the  lessor 'and  also  an  he  riot  of  the  best  beast,  or 
40*.   in  lieu  thereof,  upon  the  death  of  every  tenant  dying  in  possession,  and 
the    like  upon  every  assignments  sale,  forfeiture,  or  alienation  ;  and  also  the 
lessees'  yielding  and  doing  constant  spit  of  mill,  paying  such  toll  and  mulcture 
as  others  grinding  their  corn  there  should  pay.     The  lease  contained  a  cove- 
nant by  the  lessees  to  pay  the  yearly  rent  of  2/.,  and  the  duties,  heriots,  suits, 
services,  and  other'reservations,  at  the  time  and  in  the  manner  limited  and  ap- 
pointed for  payment  and  performance  of  the  same,  or  else  the  several  sums  re- 
served in  lieu  thereof;  with  a  proviso,  that  if  at  any  time  the  rent  of  2/.,  and 
every  or  any  of  the  duties,  servtees,  reservations  and  payments  thereby  reserv- 
ed, or  any  part,  should  be  unpaid  or  undone  by  fifteen  days  next  over  or  after 
'   any  of  the  time  whereat  or  whereupon  the  same  ought  to  be  paid,  done,  or  per- 
formed, and  no  sufficient  distress  or  distresses  could  oi   might  be  taken  upon 
the  premises  ;  or  if  the  lessess  should  leave  the  premises  in  decay  six  months 
after  view  had  and  notice  given,  or  should  commit  any  wilful  waste,  or  grind 
their  corn  at  ariy  other  mill  (the  lessor's  mill  being  in  repair),  or  if  the  les- 
sees should  assigu  without  licence,  or  if  any  fault  should  be  by  the  lessees  made 
rn  the  payment  or  performance  of  all  or  any  of  the  reservations,  covenants,  and 
agreements  thereinbefore  on  their  parts  contained ;  then  the  lessor,  and  the  per- 
son to  whom  the  freehold  of  the  premises  should  belong,  might  re-enter.     Up- 
on the  trial  of  an  ejectment,  evidence  was  received  that  the  usual  and  accus- 
tomed form  of  leases  of  the  estate  contained    in  the  marriage  settlement,  for 
lives  or  years  determinable  on  lives,  as  well  prior  as  subsequent  to  that  settle- 
ment, was,  with  a  conditional  proviso  of  re-entry,  similar  to- that  in  this  inden- 
ture. 

Held  by  four  judges  against  three,  that  the  clause  of  re-entry  in  the  lease  did 
not  pursue  the  form  required  by  the  leasing  power. — Held  by  three  judges, 
that  the  evidence  of  the  former  leases  was  well  received. 

4.  Dor,  n.  Ellis  v.  Sandham.  E.  T.  1787.  K,  B.  1  T.  R.  705.  Aa  tne 

A  person  having  a  leasing  power,  reserving  usual  and  reasonable  covenants,  omission  of 
demised  a  house,  with  a  covenant  that,  in  case  the  premises  should  be  blown  a  usual  co- 
down  or  burned,  the  lessor  or  his  assigns,  or  the  persons  who  for  the  time  be- venant 
ing  should  be  entitled  to  the  inheritance,  should  re-build  them,  otherwise  the  jea8e  g0t 
rent  should  cease.     The  juiy  found  that  this  was  an   unusual  and  unheard-of  tho  intra. 
covenant  on  the  part  of  the  lessor,  and  it  was  adjudged  that  the  lease  was  void,  duction  of 
aa  unusual  covenant  will  have  the  same  effect. 

(j)  On  whom  binding.* 
(/)  As  to  the  effect  of  making  several. 
Goodtitle,  d.  Clakges,  v.  Fuxccan.  E.  T.  1780.   K.  B.  Doug.  565. 
In  this  case  it  was  argued  that  a  concurrrent  lease  was  in  effect  a  lease  in  If  A.  undo 
reversion,  and  consequently  not  warranted  by  the  power,  which  in  this  caseaSeneral 
especially  directed  that  the  leases  made  in  pursuance  of  it  should  be  in  posses-  ^TYuL 
sion  only,  and  not  in  reversion,  or  as  a  future  interest.     Part  of  the  lands,  at8e8|  make  a 
the  time  of  making  the  lease,  were  in  the  occupation  of  tenants  under  leases,  lease  for 
and  part  farmed  by  tenants  at  will.     The  lessor  directed  the  occupiers  of  the  twenty-one 
land  to  pay  their  rents  to  the  lessee  under  the  lease  in  question  ;  and  tbey  ac-  J6*1"8'  Wld 
cordingly  did  pay  to  the  lessee  all  the  rent  which  accrued  afterwards.     It  was  c0ndleaae 

*  In  the  case  of  Shannon  v.  Bradsreet,  1  Sch.  &  Lef.  52.  an  tenant  for  life,  with  a  pow. 
er  of  leasing,  entered  into  an  agreement  to  grant  a  lease  in  conformity  to  his  power;  and 
Lord  Redeadale  decided,  that  this  was  not  binding  on  the  remainder-man. 
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to  begin  be.  contended  that  the  lessor,  at  the  time  of  the  demise,  could  not  grant  an  imoe- 

fore  the  ex-<)iate  lease  in  possession,  because  part  of  the  premises  were  then  let  under  to 

the*fint,  it  exPres8  agreement  for  a  term,  of  which  Several  months  were  then  to  run  ;  and 

ii  good  as    though  the  rest  was  stated  to  be  in  the  hands  of  tenants  at  will,  yet,  as  the  lav 

a  concur-     now  stands,  they  must  be  considered  as -tenants  from  year  to  year.    The  lessor, 

rent  leaae.    therefore,  had  no  possessory  right,  and,  therefore,  could  not  execute  the  power ; 

besides  which,  it  was  said  that  the  clause  confining  tenants  for  life  to  granting 

leases  in  possession  was  borrowed  from  the  statutes  relative  to  ecclesiastical 

persons  :   the  case,  therefore,  of  Hunt  v.  Singleton,  under  the  stat.  14  Ehz., 

might  be  applied  to  the  present  questidn.     But 

Lord  Mansfield,  in  delivering  the  opinion  of  the  Court,  said  that  three  an- 
swers had  been  given  to  the  objection  made,  each  of  which,  if  valid,  was  de- 
cisive. First,  that  the  tenants  agreed  to  this  lease,  and  surrendered  their  pos- 
session before  the  execution  of  it,  in  order  to  -make  it  valid.  This  was  ex- 
pressly led  by  Baron  Eyre  to  the  jury  at  the  trial,  who  found  that  the  lessee 
was  in  possession-  at  the  time  of  the  execution.  The  second  answer  was,  that 
if  the  jury  bad  not  found  the  defendant  to  have  been  in  possession  at  the  time 
r  649  1  of  the  execution  of  the  power,  still  the  lease  would  have  been  good  as  a  con- 
current lease  ;  and  the  case  of  Reid  v.  Nash,  1  Leon.  148.  was  cited  for  this; 
and  no  authority  was  cited  against  it,  or  any  answer  given  to  the  reasoning  in  it. 
The  words  of  the  stat.  13  Eliz.  were  as  strong  in  requiring  leases  to  be  in  pos- 
session, and  not  in  reversion,  as  those  in  this  or  any  of  the  common  poweis  gi- 
ven tenants  for  life ;  yet,  in  the  case  of  Fox  v.  Colly er,  Palm.  468.  all  the 
judges  held,  that  an  immediate  lease  for  twenty-one  years  of  premises  oo  which 
there  was  a  subsisting  lease  for  four  years  unexpired  was  good.  The  third 
answer  was  of  the  same  nature  as  the  first,  and  therefore  not  material  to  the 
.  point  at  present  under  discussion.  The  Gourt,  .however,  thought  each  of  thes* 
three  answers  equally  valid,  and  therefore'  gave  a  direct  sanction  to  concur- 
rent leases,  even  where  the  power  specified  that  leases  in.  possession  only  should 
be  made  in  execution  of  the  power. 

See  Lady  Sussex's  Case,  Moor,  1 99. 
(i*A  As  to  Us  being  good  in  part,  and  void  as  to  the  residue,  *  and  ksrm  0 

the  effect  of  the  remainder-man  recieving  rent. 
U  Wallis  v.  Wood.  M.  T.  1703.  K.  B.  S  Salk.  4. 
If  the  lease  Lease  for  years  was  made  to  T.  S.  rendering  rent,  which  being  in  arrear, 
acceptance  ^e  'G8see  died  intestate,  and  administration  was  granted  to  the  defendant, 
of  rent  by  against  whom  an  action  of  debt  was  brought  for  the  rent,  who  pleaded  that 
the  remain-  the  intestate  had  assigned  the  term,  and  that  after  such  assignment  the  lessor 
^•"nan  had  accepted  rent  of  the  assignee.  The  parties  were  at  issue  upon  the  accept- 
makeft  ftQCe  °^  *^e  ren*'  axH*  l^e  Pontiff  had  a  verdict ;  but  because  part  of  the  rent 
valid.  became  due  pending  the  action,  the  plaintiffcould  never  get  judgment. 

2.     Ludford  v.  Barber.  H.  T.  1786.  K.  B.  1  T.  R.  86. 
At  where  k     A  lease  having  been  made,  naming  both  the  tenant  for  life  and  the  rever- 
waanot       sioner,  but  the  leversioner,  on  account  of  infancy,  not  having  executed  the 

Px>Peted't  *ease  at  ^e  time  lt  was  ma<*e'  although,  after  the  death  of  the  tenant  for  life, 
w     '    the  reversioner,  being  of  full  age,  executed  the  lease,  and  the  lessee  accept- 

*  It  is  said  to  have  been  several  times  determined  in  equity,  that  if  one  has  power  to  make 
leases  for  twenty  years  it  is  good  for  ten  years,  Powell  v.  Brown,  1  Ch.  Ca.  23 ;  but  it  may 
be  doubted  whether  such  a  lease  would  be  supported  in  the  present  day,  unless  it  wai  made 
in  favour  of  persons  who  are  peculiarly  the  object  of  the  protection  of  a  Court  of  equity; 
namely,  creditors,  or  purchasers  for  valuable  consideration  without  notice.  On  this  principle, 
where  a  person  having  a  power  to  make  leases  for  twenty-one  years  in  possession,  made* 
lease  for  twenty-one  years,  to  begin  at  a  future  day ;  it  was  supported  in  equity,  because  it 
was  in  trust  for  the  payments  of  rents ;  Pollard  v.  Greenville,  1  Ch.  Ca.  10 ;  1  Ch.Rep»  1°5* 
Edin  v.  Battely,  2  Lev.  752. 

t  The  case  of  Goodtitle  v.  Strahan,  Dougl.  52.  n. ;  Cowp.  201.  seems  contrary  to  those  in 
the  text ;  but  there  appears  to  he  great  room  for  a  distinction.  A  mortgage  had  been  made  of 
a  feme  covert's  estate  in  the  form  of  a  lease  by  her  and  her  husl^and  :  nfter  the  husband's deain 
the  deed  being  in  the  hands  of  the  mortgagee,  the  widow  directed  the  tenants  in  possession, 
to  allow  to  the  mortgagee,  and  did  not  question  his  possession  for  a  great  number  of  yean* 
Ld.  Mansfield  said,  the  Court  were  of  opinion,  that  the  conveyance  in  this  case,  although  « 
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ed  the  execution.     As  a  confirmation,  it  was  held  that  this  execution  was  not 
-  sufficient  to  bind  the  lessee  after  death  of  the  tenant  for  life  ;  and,  that,  to 
to  entitle  the  reversioner  to  bring  an  action  of  covenant,  the  lessee  should  also 
have  re-executed  the  lease  after  the  £ea.th  of  the  tenant  for  life. 

3.     Roe  v.  Ward.  H.  T.  1789.  C.  P.  1  tf.  Bl.  9?.  [  672  ] 

Tenant  for  life  makes  a  lease  for  years,  to  commence  on  a  certain  day,  and  Though  it 
<fies  (before  the  expiration  of -the  lease)  in  the  middle  of  a  year.    The  remain-  wemg  to 
der-man  receives  rent  from  the  lessee  (who  continues  in  possession,  but  not  ™18e  a  ie" 
•  under  a  fresh  lease,)  for  two 'years  together,  on  the  days  of  payment  mentioned  year  t0 
in  the  lease.  4  year. 

The  Court  held  this  was  evidence,  from  which  they  would  presume  an  agree- 
ment between  the  remainder-man  and  the  lessor,  that  the  lessee  should  continue 
to  ho&4  from  the  day,. and  according *to  the  terms  of  his  original  demise  :  so  that 
notice  to  quit  ending  on  that  day  is  proper. 

4.     RokV.  Pridbaux.  T.T.  1808.  K.  B.  10  East,  163. 
Upon  a  special  verdict,  it  was  contended  that  the  principle  upon  whichaAtaU 
tenancy  from  year  to  year  was  implied  was,  that  the  rent  was  a  compensation  events,  it  is 
.   for  the  land,  and  therefore,  since  the  ancient  rent  bore  no  proportion  to  the  strong  evi. 
rack  rent,  no  tenancy  could  be  inferred,  because  the  ancient  rent  was  no  com-  d«nc°  f°r  a 
'pensation  for  the  value  of  the  larfd.  The  case  of  Right  v.  Bawden,  3  East,  250.  a  jury" 
was  cited  as  an  authority  for  this  position  :  where,  on  a  special  case,  it  ap- 
peared that  certain  copyhold  lands  were  demised  to  A.  for  the  lives  of  B.  and 
0.  ;  after  the  death  of  A.,  B.  v^as  admitted,  and  died  in  possession  of  the  pre- 
mises, having  paid  the  reserved  rent  during  his  life.     His  widow  was  held  not 
entitled  to  nor  free  bench  because  be  was  a  mere  cestui  que  vie ;  neither  did  the 
pavment  of  rent  create  a  tenancy  from  year  to  year,  so  as  to  entitle  her  to 
notice,  because  the  payment  was  not  made  as  between  landlord  and  tenant ;  but 
if  expressly  appeared  that  there  was  another  tenancy,  which  was  not  void  or 
unexpired,  on  account  of  which  B.  had  made  the  payment. 

Lord  EUenborough  C.  J.,  observed  that  the  case  of  Right  v.  Bawden  was  * 

on  a  special  case,  not  a  special  verdict,  like  the  present  one  ;  and,  as  it  was 
obvious  that  the  jury  must  have  been  directed  to  draw  a  conclusion  against  a 
tenancy  from  year  to  year,  the  Court  might  not  have  thought  it  necessary  to 
send  the  case  back  to  have  that  conclusion  drawn  ;  but  the  principal  case  was 
upon  a  special  verdict,  and  if  what  the  jury  had  found  were  evidence,  and  suf- 
ficiently material  not  to  be  rejected  as  surplusage,  the  Court  could  not  draw 
the  conclusion  of  fact  therefrom,  however  palpable  that  conclusion  might  be. 
As  to  the  disproportion  between  the  rent  and  the  value,  the  verdict  did  not  [  673  ] 
enable  the  Court  to  say  what  that  disproportion  was  during  the  period  for 
which  the  rent  was  received  ,  because  it  only  found  what  the  value  was  at  the 
time  of  the  verdict ;  but,  if  the  disproportion  during  the  time  for  which  the 
rent  was  received  had  been  ever  so  clearly  ascertained,  the  Court  could  not 
act  upon  it,  because  it  would  only  furnish  ground  to  induce  a  jury  to  decide 
against  a  tenancy.  The  receipt  of  a  rent  is  some  evidence  of  a  tenancy  ;  upon 
that  evidence  it  is  peculiarly  the  province  of  a  jury  to  decide  ;  and  though 
they  would  probably  receive  a  very  strong  direction  to  decide  against  a  tenancy 
they  only  could  decide  it.  Unless,  therefore,  the  defendants  would  c (ft sent  to 
strike  out  from  the  special  verdict  every  fact  which  could  be  deemed  any  evi- 
dence of  a  tenancy  from  year  to  year,  the  Court  are  of  opinion  that  there  must 
be  a  venire  de  novo. 

(n)  As  to  the  construction  of. 

the  form  of  a  lease,  was  in  substance  a  mortgage ;  and  not  being  within  the  reason  for  which 
leases  by  a  feme  covert  are  held  to  be  only  voidable,  was  absolutely  void.  The  Court,  how- 
ever  thought  that  the  acts  done  by  the  widow,  the  deed  being  in  the  possession  of  the  mort- 
gagee, amounted  to  a  redelivery,  which,  without  re-execution,  is  equivalent  to  a  new  grant. 
In  the  case  of  Doe  v.  Butcher,  Dougl.  52.  tenant  for  life  without  any  authority  made  leases 
for  years,  and  after  his  death  the  lesse  paid  rent  for  several  years  to  the  remainder-man  ; 
but  the  Court  held  the  lease  void,  and  more  particularly  because  the  remainder-man  was  ig- 
norant of  his  right*. 

VOL.  XIII.  60 
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Apo**r  to  i.     Right,  d.  Bawett,  v.  Thohas.  M.  T.  1763.  K.  B.  1  Blac.  446  ;  S.  C . 

temm  3  Burr*  144K 

ed liberal/       ^^  Mansfield,  C.  J.     Leasing  powers  are  to  be  liberally  construed;  and 

ly;»  therefore  land  settled  for  years,  determinable  on  lives,  by  a  family  settlement, 

And  ec-  shall  be  said  to  have  been  thereby  usually  demised. 

cording  to  2.     Dknn  v.  Btjlkeley.  M.  T.   1779.  K.  B.  Doug.  292. 

the  inten-  Lord  Mansfield.  The  creation,  execution,  and  destruction  of  powers,  depends 

L  674  J    on  the  substantial  intention  and  purpose  of  the  parties. 
Hence,  a     tion  of  tbe  partie8.t 

lPe°Mefor0  3*     DoE'  D*  VVyndham»  v-  Halcoijbk.  T.  T.  1798.  K.  B.  7  T.  R.  713. 

one,  two,         There  was  a  power  to  lease  for  one,  two,  or  three  lives  for  any  term  of  yens, 
or  three       determinable  upon  one,  two,  or  three  lives,  such  parts  of  the  estate  as  were 
lives  such    then  demised  for  that  time.     The  words  "'for  that  time  "  were  considered  to 
lands  as       mean  for  one,  two.  or  three  lives,  or  for  any  number  of  years,  determinable  on 
demised      one'  two>  or  tnree  lives.     The  power,  therefore,  was  held  not  to  include  land* 
for  any  such  which  had  been  demised,  in  the  nature  of  a  family  settlement,  in  tbefcUow- 
terro,  ap-     ing  manner,  viz.  for  the  term  of  ninety-nine  years.    If  A.  (the  son  of  the  les- 
pliesto8uchgor^  or  any  woman  he  should  many,  and  who  should  be  his  wife  at  the  time 
aTthVlives  °^  nis  decease,  and  any  son  of  his  body,  lawfully  begotten,  or  to  be  begotten, 
on  which     which  should  be  his  eldest  son  living,  or  in  venire  sa  mere  at  the  time  of  his 
th%y  are      decease  ;  or  if  at  that  time  he  had  no  son  born  nor  in  ventre  sa  mere,  then  if 
held  are      anv>  his  eldest  daughter,  should  be  then  living  or  in  ventre  sa  mere,  or  any  or 
Teriat       e*ther  °^tnos<3  tnree>  v^-  of  the  said  A.,  and  such  his  wife  and  son,  if  any,  or 
ing.t     "      daughter,  if  no  son  at  the  time  of  his  decease,  should  so  long  live,  remainder 
to   B.  (another  son  of  the  lessor)  for  the  term"  of  ninety-nine  years  (in  tbe 
same  manner),  yielding  and  paying  during  the  said  term  the  yearly  rent  of 
20*.,  with  a  proviso  that  the  lessor  inijjht  revoke  the  said  term  during  hisr  life : 
the  power  of  leasing  being  only  held  to  extend  to  leases  such  as  are  usual  where 
all  the  lives  are  certain  and  co-existing. 

(o)  How  destroyed  or  suspended. 

*  Where  a  power  of  leasing  at  the  usual  rent  is  granted,  the  term  "  usual*  means  the  rent 
at -which  the  property  had  been  before  let  ten,  not  the  rent  at  which  property  of  that  des- 
cription usually  demised  in  the  neighbourhood.  Hence,  where  A.  devised  a  reversion  ei- 
pectant  on  the  death  of  B.  with  power  to  the  devisee  to  grant  leases,  bo  as  there  shall  be 
reserved  thereon  the  usual  or  most  rent  that  can  be  had  for  the  same;  and  the  devisee  let 
the  premises  at  a  rent  exceeding  that  at  which  the  party  in  possession  had  leased  then  it 
the  time  of  A.'s  death,  but  inferior  to  the  real  value  (having  taken  a  fine  upon  the  leaie^ 
it  was  held,  that  the  power  of  leasing  was  well  executed;  Doe,  d.  Newnham,  v.  Creed, 4 
M.  &  S.  371.  A  power  of  leasing,  which  stipulates  against  giving  leave  to  the  tenant  to 
commit  waste,  does  not  prohibit  the  landlord  covenanting  to  repair ;  Doe,  d.  Bromejef, 
▼.  Bettison,  11  East,  305.  If  a  power  to  demise  refer  to  "  such  ancient  and  accustomed, 
or  as  great  and  beneficial  rents,  duties,  and  services,  aa  had  formerly  been  reserved,"  Ac  J 
or  if  from  its  general  tenor  it  may  be  collected  that  the  creator  of  the  power  iitfendea 
that  the  maker  of  the  leases  should  have  regard  to  the  state  of  the  property  during  former 
occupations,  the  form  and  covenants  of  previous  leases  may  be  taken  as  a  guide  by  tbe  les- 
sor in  framing  new  leases,  and  the  contents  of  the  former  may  be  received  in  evidence  on 
a  question,  as  to  whether  the  power  were  well  executed  affecting  the  validity  of  suebnew 
leases,  to  show  that  thev  were  framed  in  the  same  terms  as  those  of  the  old  leases;  Jersey  v. 
Smith,  Thrice,  281. 

t  But  since  the  restrictive  part  of  the  power  is  for  the  benefit  of  the  remainder-man,  tbe  pow- 
er ae-  to  him  must  be  strictly  followed ;  and  a  demise  of  more  interest,  or  a  less  beoencia 
reservation  than  ths  power  directs,  will  vitiate  the  whole  appointment  as  far  aa  be  is  con- 
cerned, so  that  no  act  of  acquiescence  by  the  remainder-man,  or  those  claiming  under  bun, 
can  make  it  good.     Where,  the.  ?forc,  under  a  power  to  lease,  with  a  condition  for  re-e&try 
on  non-payment  of  rent  for  twenty-one  days,  a  lease,  granted  with  a  condition  for  re-en  ry 
on  non-payment  of  rent  for  twenty  days  in  case  no  sufficient  distress  could  be  found  on 
premises  whereby  to  levy  the  rent,  was  held  not  to  be  a  pood  execution  of  ™e  P°**[ 
such  a  conditional  power  of  re-entry  beinu  less  beneficial  than  an  absolute  P<wreJ'0*     \* 
try;  Cox  v.  Day,  13  East,  118.     It  has  been  further  determined.  Roe  v.  York,  ft  *"*» 
that  if  it  appears  that  the  lease  is  intended  to  operate  only  as  an  appointment  under  toe  po 
er.  and  it  is  not  a  good  execution  of  it,  the  lease  will  be  void  ab  initio,  and  eannot  ev 
operate  as  a  voidable  demise  at  the  common  law  to  the  extent  of  the  interest  or  tbepe 
executing  thepower.  M 

t  A  power  to  iejso  for  any  term  not  exceeding  twrnty-one  year*,  or  three  lives,  so 
greater  csUie  than  for  three  lives  be  in  bein^dors  not  warrant  a  lease  for  ninetf-wne  / 
determinable  upon  three  lives ;  Roe,  d.  Bruce,  v.  Prideaux,  10  East,  158. 
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Denn  ▼.  Bulkeley.  M.  T.  1779.  K.  B.  Doug.  292.  Thought 

In  1 74 1 ,  by  the  marriage  settlement  of  Lord  O.,  the  premises  in  question  were  |.ernan^ for 

settled  upon  him  for  life,  remainders  over  in  strict  settlement,  with  a  power  to  power  t 

the  tenant  for  life  in  possession  to  make  leases  for  any  term  not  exceeding  grant  leases 

twenty-one  years,  to  take  effect  in  possession  and  not  in  reversion,  reserving  in  posses- 

the  best  rent  that  could  be  had  without  taking  a  fine,     in   1754,  Lord  O,,  byeion*°r 

lease' and  release,  conveyed  all  his  life  estate  to  B.  and  his  heirs,  upon  trust,  twenty-on« 

to  apply  the  profits  to  the  payment  of  an  annuity  of  150*.  to  W.,  during  the vJyhkHfr 

life  of  Lord  O.,  and  Ihe  surplus  to  Lord  O.     The  year  following  he  convey- estate  to 

ed  all  his  estate  to  trustees  of  his  debts,  but  with  an  express  reservation  as  P*y  an  an. 

to  all  leases  granted,  or  to  be  granted.     Afterwards,  in  1760,  he  made  a  lease P.™**  forhi» 

life,  and  the 

] 


plaintiff.  Lord  O,  died  in  1776,  and  in  1777  the  remainder-man,  who  had  himself  the 
tome  into  possession  on  his  death,  conveyed  to  the  defendant  The  same  power  is  not 
rent  was  reserved  by  the  lease  to  L.  which  he  had  paid  for  several  years  as  thereby  ex. 
tenant  at  will,  and  he  had  besides  covenanted  for  repairs.  tmguished. 

Per  Lord  Mansfield,  C.  J.     It  is    said,   that   the  grantor,    in  this  case,  granUeMee 
was  not  in  possession,  and  that  it  was  necessary  that  he  should  be  to  execute  agreeably 
the  powers.     But  I  think  possession  here  means  the  receipt  of  the  rents  and  thereto.* 
profits,  which  were  applied  to  his  use.     If  actual  possession  were  necessary, 
a  leasing  power  could  never  be  executed  where  the  land  is  in  the  hands  of  a 
tenant;  see  Goodtitle  v.  Funucan,  H.  20  Geo.  3.     2.  It  is  contended  that,  by 
granting  away  bis  life  estate,  he  extinguished  the  power.     Certainly  where  the 
whole  life  estate  is  cotfVeyeA  away  by  the  intention  of  the  parties,  the  power 
must  be  at  an  end,  and  eannbt  be  afterwards  exercised  to  the  prejudice  of  the 
grantee.     But  the  conveyance  here  was  only  to  let  in  a  particular  charge,  sub- 
ject to  which  the  rents  and  profits  still  belong  to  Lord  O.,  and  the  lease  could 
not  prejudice  the  security,  nor  the  remainder-man,  for  the  best  rent  must  be  re- 
served.    It  would,  therefore,  be  contrary  to  the  intention  of  all  the  parties  to 
hold  that  the  power  was  extinguished  by  the  conveyance  to  B. 

(p)  As  to  waste  connected  with. 
Doe  v.  Bettison.  M.  T.  1811.  K.  B.  12  East,  305.  Although 

It  was  provided  by  the  power  that  no  lease  made  in  pursuance  of  the  pow- tnere  *■  no 
er  should  contain  any  clause  by  which  any  power  or  authority  should  be  given  ezPre8S 
to  any  lessee,  nor  should  be  exempted  from  punishment  for  committing  waste  ;  t0  waste  in 
the  lessor  covenanted  to  repair  ;  and  it  was  argued  that  such  a  clause  in  ef-  the  power, 
feet  exempted  the  lessee  from  punishment  for  permissive  waste  in  the  mansion-  j*  muat  be 
house,  and  that  the  power  must  be  taken  to  refer  to  permissive  as  well  as  imPlied- 
commissive  waste,  by  analogy  to  the  statute  of  Marlebridge  and  the  statute  of 
Gloucester. 

The  Court  held  that  the  argument  extended  only  to  the  sufficiency  of  the 
rent,  and  that  it  was  a  question  for  the  jury  at  the  trial,  whether,  taking  into 
consideration  that  the  repairs  were  to  be  made  by  the  landlord,  the  rent  re- 
served was  a  fair  rent.     And 

Lord  Ellenborough  denied  that  the  lessees  were  exempted  from  punishment 
for  waste.  And  it  was  incumbent,  on  the  other  side,  to  show  that  the  re- 
pairs could  not  be  thrown  on  the  lessor ;  and  since  that  was  not  prohibited,  the 
argument  fell  to  the  ground.  [  676  ] 

(D)  Statute  able. 
Rex  v.  Choke.  E.  T.  1774.  K..  B.  Cowp.  26. 

*  These  powers  are  liable  to  be  destroyed  or  suspended  by  the  release,  feoffment,  fine, 
or  recovery  of  the  donee  of  the  power ;  as  also  by  any  of  the  conveyances.  Cook  v.  Bromhill, 
Noy.  66.  which  do  not  operate  by  transmutation  of  possession ;  any  assurance,  therefore, 
which  carries  the  whole  estate  of  the  grantor  may  destroy  it ;  and  by  parity  of  reason,  any 
each  assurance  as  carries  a  part  of  the  estate  will  suspend  the  exercise  of  the  power  du- 
ring the  continuance  of  such  partial  alienation  ;  Co.  Lit.  342.  b. ;  Dougl.  293 ; '  Sugden  on 
Powers,  55.  But  where  a  tenant  with  such  a  power  conveyed  his  life  estate  to  trustees  to  pay 
an  annuity  during  bis  life,  Lord  Mansfield  thought  that  the  conveyance  beingDnly  intended  to 
let  on  a  particular  charge,  did  not  extinguish  the  power;  Denn  v.  Bulkeley, ,  Dougl.  292; 
Seville  v.  Blackett,  1  P.  Wins.  777 ;  Gill's  Uses,  5 ;  Foster  v.  Graham,  2  Stra.  962. 
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Where  by  fc     By  stat.  9  Geo.  3.  c.   89.  entitled  an  act  for  making  a  road  from  Blact- 
statute  a      friar»s  Bridge  across  St.  George's  Fields,  &c,  a  power  is  given  to  the  major, 
thortty  is"  aldennan,  and  commons,  in, common  council  assembled  to  treat  with  the  own- 
delegated     ers  and  occupiers  of,  and  other  persons  interested  in,  such  houses,  lands*  and 
to  particu-    tenements,  as  shall  be  necessary  to  be  purchased  for  the  purposes  of  the  act, 
lar  persons  for  tne  purchase  of  the  same.     And  it  is  enacted,  "  that  all  bodies  politic,  d&c, 
proMrtyof6*11^  evcry  person  possessed  of,  or  interested  in,  any  lands,  d&c.  which,  by  the 
individuals,  ^^  mayor,  aldermen,  and  commons  in  common  council  assembled,  shall  be 
it  must  be'    thought  necessary  for  any  of  the  purposes  of-  the  act,  shall  have  power  to  sell 
strictly  pur.  and  convey  any  of  such  lands,  &c.  to  the  mayor,  commonalty,  and  citizens  of 
sued,  and     ^e  cjtv  0j  Lon(ion>     ^nd  in  case  of  refusal  or  inability  to  treat,  then  the  jus- 
have  been   *ices  of  the  county  of  Surry,  at  their  quarter  sessions,  or  at  any  adjournment, 
so  adhered  are  required,  upon  application  of  the  said  mayor,  aldermen,  and  commons  in 
to  on  the      common  council  assembled,  or  of  any  persons  on  their  behalf,  to  issue  a  pre- 
face of  the  ^pt  i0  ^e  sheriff  to  summon  a  jury,  who  are  to  assess  the  value  of  such  ka<k, 
F™°ee         and  of  the  proportionable  value  of  the  respective  estates  and  interests  claimed 
*  thereon,  notice  in  writing  having  been  previously  given  to  the  persons  interest- 

ted  at  least  fourteen  days  before,  and  left  at  the  dwelling-house  or  usual  place 
of  abode  of  such  person,  or  with  some  tenant  of  such  lands,  &c  And  it  is 
further  enacted,  that  all  and  every  person  and  persons  who  shall  have  toy 
mortgage  or  mortgages  on  such  lands,  tenements,  and  hereditaments,  not  being 
in  possesion  thereof  by  virtue  of  such  mortgage  or  mortgages,  shall,  on  the 
tender  of  the  principal  money,  and  interest  due  thereon,  together  with  six  mouths' 
interest  of  the  said  principal  money  by  the  said  mayor,  aldermen,  and  commons 
in  common  council  assembled,  or  by  any  person*  or  persons  whom  they  shall 
appoint,  immediately  assign  such  mortgage  or  mortgages  to  the  said  mayor, 
and  commonalty,  and  citizens,  or  such  person  or  persons  ns  they  shall  appoint, 
in  trust  for  them  ;  or  in  case  such  mortgagee  or  mortgagees  shall  have  notice 
in  writing  from  the  said  mayor,  aldermen,  and  commons  in  common  council 
assembled,  that  they  will  pay  off  and  discharge  the  principal  and  interest  which 
shall  be  due  on  the  said  mortgage  or  mortgages  at  the  end  or  expiration  of  six 
calendar  months,  to  be  computed  from  such  notice  given  ;  that  then,  at  the 
end  of  the  said  six  months,  on  payment  of  the  principal  and  interest  so  due, 
such  mortgagee  or  mortgagees  shall  assign  his  or  their  interests  in  the  pre- 
mises to  the  said  mayor,  and  commonalty,  and  citizens,  or  such  person  or  per- 
sons as  they  shall  appoint  in  trust  for  them  ;  and  in  case  such  mortgagee  or 
mortgagees  shall  refuse  to  assign  as  aforesaid,  on  such  tender  or  payment,  then 
all  interest  on  every  such  mortgage  shall  cease  and  determine."  The  defend- 
ant, being  a  mortgagee  out  of  possession  of  a  greater  quantity  of  land  than  the 
commissioners  wanted,  insisted  that  he  was  entitled,  under  the  act,  to  the 
whole  of  such  mortgage  money.  The  city  refused  to  comply  with  this  de- 
mand; whereupon  a  jury  was  empanelled,  and  the  quarter  sessions,  upon  a 
hearing,  made  the  following  order. 

**  Surry,  to  wit. — Be  i*  remembered  that,  in  pursuance  of  an  act  of  parlia- 
ment made  in  the  ninth  year,  &c,  at  a  general  quarter  sessions  of  the  peace, 
&c.  hqlden,  &c.  at  Southwark,  &c.  before  Joseph  Mawby,  &c.  justices,  &c. 
[  677  ]  assigned  to  keep  the  peace  in  the  county  aforesaid,  &c.  upon  application  be- 
ing made,  &c.  by  and  on  behalf  of  the  mayor,  and  commonalty,  and  citizens 
of  the  city  of  London,  the  said  Court  did  issue  a  precept,  directed  to  the 
sheriff  of,  &c.  to  empanel,  &c.  a  competent  number  of  persons  qualified  to 
serve  on  juries,  &c,  to  inquire  and  assess  upon  their  oaths,  the  value  of  all 
that  piece  of  ground  in  the  tenure  and  occupation  of  G.  H.,  and  of  the  pro- 
portionable value  of  the  respective  estates  and  interests  claimed  therein,  or  in 
any  part  thereof,  so  that  the  said  Court  might  give  such  judgment  thereupon, 
as  in  and  by  the  said  act  they  were  authorized  to  give,  and  they  lawfully  might, 
.  to  the  enjd  that  the  said  ground  and  premises,  and  the  several  and  respective 
estates  and  interests  therein,  might  be  vested  in  the  mayor,  and  commonalty, 
and  citizens, and  the  said  city  of  London,  in  and  for  the  purposes  in  the  said 
act  mentioned.    And  afterwards,  to  wit,  at  an  adjournment,  &c*  out  of  such 
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persons  a  jury  of  twelve  persons  are  drawn,  to  inquire  of  the  value  of  the 
said  premises,  and  of  the  proportionable  value  of  the  respective  estates  and  in- 
terest claimed  therein,  or  in  any  part  thereof,   who  having  proceeded  to  hear 
evidence  given  upon  oath  duly  administered  by  the  said  Couit,  and  what  is 
alleged  by  the  council  on  behalf  of  the  mayor,*  and  commonalty,  and  citi- 
zens of  the  said  city  of  London  ;  and  on  proof  upon  oath  of  due  notice  having 
beeu  given  to  B.  C,  <fcc.  of  Prim rose-street,  &>c.  a  mortgagee  or  assignee  of 
the   premises,  o(  this  application  to  the  Court,  of  their  verdict,  upon  their 
oaths  say,  that  the  estate  and  interests  in  the  said  premises  for  and  during  the 
remainder  by  the  said  B.  C,  as  a  mortgagee  or  assignee  thereof,  of  which 
there  were  four  years   unexpired  at   Michaelmas,   1772,  are  of  the   value  of 
2001.     Therefore,  it  is  consideied  and  adjudged  by  the  said  Court  that  the 
said  sum  of  2 JO/,  so  found  by  the  said  jury  in  manner  aforesaid  be  the  value 
of  the  said  estate  and  interest;  and  they  do  assess  and  award  that  the  same  be 
paid  for  the  purchase  thereof  to  the  said  B.  C,  or  to  such  other  person  or 
persons  as  is  or  are  seised  of  or  interested  in  the  same,  according  to  his  or 
;  their  respective  estates  or  interests  therein,  on  making  out  a  good  title  to  the 
same,  and  executing  proper  conveyances  and  assignments  thereof  to  the  mayor, 
and  commonalty,  and  citizens  of  the  said  city  of  London.9' 
This  order  being  removed  by  certiorari. 

Lord  Mansfield.  This  is  a  special  authority  delegated  by  act  of  parliament 
to  particular  persons,  to  take  away  a  man's  property  and  estate  against  his 
will ;  therefore,  it  must  be  strictly  pursued,  and  must  appear  to  be  so  upon  the 
face  of  the  order.  Several  objections  have  been  taken  to  this  order  in  point 
of  form,  which  are  material.  First :  That  the  mayor,  aldermen,  and  commons 
in  common  council  assembled,  have  not  given  an  opinion  th.U  the  lands  are 
accessary  to  be  purchased,  nor  that  an  application  was  made  by  them  to  the  jus- 
tices, but  that  an  application  was  made  by  the  mayor,  commonalty,  and  citizens, 
'Now,  they  are  two  distinct  things  :  the  one  is  a  select  body,  the  other  is  the 
corporation  at  large  ;  and  we  cannot  here  go  into  any  fact  tending  to  reconcile 
auch  distinction,  or  to  show  that  in  truth  the  latter  are  the  proper  persons. 
But  it  ought  to  have  been  stated  that  the  mayor,  aldermen  and  commons  in 
common  council  assembled,  had  given  such  opinion,  and  that  an  application 
had  been  made  by  them  to  the  justices.  There  is  another  objection  in  point  of  [  678  ] 
form,  which  is  not  mentioned  at  the  bar ;  which  is,  that  the  order  doe*  not 
state  that  a  notice  was  given  in  writing  to  Mr.  C,  according  to  the  requisites 
specified  in  the  act,  but  only  says,  "  upon  proof  of  due  notice  having  bejn 
given  to  him, "  which  is  insufficient,  a  particular  notice  being  specified  by  the 
act.  As  to  the  case  upon  the  merits,  it  appears  that  the  defendant  is  a  mojt- 
gagee  out  of  possession  of  this  piece  and  some  other  lands  for  a  term  of  years, 
of  which  four  only  are  to  come.  Now,  the  act  has  made  an  express  provi- 
sion in  the  case  of  mortgagee  out  of  possession,  and  directed  that,  upon  pay- 
ment of  principal,  interest  and  costs,  the  mortgagee  shall  make  an  assignment 
of  his  mortgage.  The  reason  seems  to  be  this,  that  there  can  be  no  account 
to  settle  between  mortgagor  and  mortgagee ;  and  no  injustice  is  done  in  res- 
pect of  the  mortgagor,  because  the  mortgagee  might  always  assign  to  any 
other  person;  As  to  the  mortgagee  in  possession,  the  act  is  totally  silent. 
But  the  city,  instead  of  proceeding  upon  the  clause  above  mentioned,  have 
considered  the  defendant  as  a  proprietor  having  an  interest  in  the  whole  laud  ; 
besides,  the  mortgagor  is  not  summoned,  nor  made  a  party,  nor  is  any  sum  ad- 
judged to  him  ;  and,  instead  of  fixing  the  value  and  proportion  of  each  respec- 
tive interest,  they  have  adjudged  that  2002.  shall  be  paid  to  the  defendant,  or 
to  such  person  as  shall  be  seised,  &c.  according  to  their  interest.     Who  that  * 

person  is,  or  what  proportion  he  is  in  entitled  to,  does  not  appear.     Therefore, 
both  in  point  of  substance  as  well  as  in  form,  this  order  is  greatly  defective. 
We  desire  not  to  be  understood  to  give  our  opinion  that  the  city  may  not  pro-     . 
ceed  against  the  mortgagor  and  mortgagee,  as  persons  interested  under  the    , 
the  first  clause,  but  then  they  must  both  be  joined. 

(E)  To  make  wills.    See  also  post,  tit.  Wills! 
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1.  Driver,  d.  Berey,  v.  Thompson.  E.  T.  1812.  C.  P.  4  Taunt  194. 
A  power  gi-     Ejectment.     The  evidence  was,  that  at  a  court  held  on  the  6th  day  of  Decern- 
ven  to  a  f«-ber,  180ti,  it  was  found  that  J.  T.  and  Mary,  his  wife  (she  the  said  Mary,  be- 
™*c'*,"rtJ£  ing  first  examined  by  the  two  customary  tenants,  and  consenting),  by  surren- 
by  will  is     der  in  writing,  dated  the  28th  ef  June  then  last,  surrendered  the  premises  (of 
sufficient  if  which  they  were  seised  in  right  of  the  wife)  to  the  use  and  behoof  of  the  said 
done  by  a     J.  T.  and  M.,  his  wife,  and  their  assigns,  for  the  term  of  tneir  natural  lives, 
writing  pur-  an ^  ^  jjfe  0ftne  survivor  of  them  ;  and  from  and  imnfediately  after  the  de- 
be  a  will,     cease  of  the  survivor  of  them,  to  the  use  of  such  person  or  persons,  and  for 
such  estate  and  estates,  uses,  intents,  and  purposes,  and  under  and  subject  to 
such  powers,  provisoes,  payments,  limitations,  restrictions  and  agreements  as 
the  said  M.,  the  wife  of  the  sard  J.  T.,  hid  already,  or  thereafter  should,  in  tod 
by  her  last  will  and  testament,  or  any  codicil  thereto,  to  be  by  her  duly  eie- 
cuted  in  the  presence  of  and  attested  by  three  or  more  credible  witnesses, 
give,  devise,  direct,  limit,  or  appoint  the  same.     M.  T.,  by  her  will,  dated  the 
5th  of  November,  1807,  devised  all  her  messuages,  cottages,  lands,  grounds, 
tenements,  and  hereditaments  whatsoever  and  wheresoever,  as  well  freehold 
{  679  ]  as  copyhold,  the  copyhold  having  been  duly  surrendered  to  the  use  of  her  will, 
unto  her  nephew,  J.  B.,  the  plaintiff's  lessor,  his  heirs,  and  assigns  forever, 
subject  to  certain  legacies  and  annuities.     M.  T.  died  on  the  21st  of  Novem- 
ber, 1809;  her  husband,  T.,  died   5th  April,  1811.     The  title  thus  princi- 
pally depending  on  the  documentary  evidence,  the  parties  merely  laid  before 
the  judge  the  briefs  containing  copies  of  these  documents,  and  little  other  evi- 
dence was  given.     For  the  plaintiff  were  cited  at  the  trial  the  cases  of  Comp- 
ton  v.  Collinson,  1  H.  Bl.  334.   and  Taylor  v.  Phillips,  1  Ves.  229 ;  and  for 

the  defendant  was  cited  the  case  of  George,  d.  Thornbury,  v. ,  Arobl. 

627.  A  verdict  passed  for  the  plaintiff,  subject  to  the  objection  made  for 
the  defendant  at  the  trial,  that  a  feme  coverte  could  not  make  a  will  to  pass 
real  estate.  Rule  nisi  to  set  aside  the  verdict,  and  enter  a  nonsuit  upon  this, 
that  a  feme  coverte  cannot  in  general  make  a  will. 

Mansfield,  C.  J.  It  is  unnecessary  to  cite  cases  to  prove  that  a  power  to 
appoint  by  deed  cannot  be  well  executed  by  will,  and  vice  versa,  which  is  all 
that  is  established  by  th  it  case.  But  your  objection  here  is,  that  this  power  is 
to  be  executed  by  a  will,  and  that  a  feme  covert  cannot  make  a  will.  But 
there  are  a  thousand  cases  in  all  the  Chancery  Reports  on  the  will  offemei 
covert,  and  the  courts  of  equity  have  gone  even  so  far  as  to  say  that  a  woman 
who  has  a  separate  estate  may  make  a  will  without  a  power  ;  Eyre  v.  Long- 
ford 1  P.  Wms.  740. 
'The  Court  discharged  the  rule. 

2.  Doe,  d.  Harman,  v.  Morgan.  H.  T.  1797.  K.  B.  7  T.  R.  103. 
Under  a  H.  L.  being  seised  in  fee  of  the  premises  in  question,  which  are  copyhold 

power  to      of  inheritance  within  the  manor  of  Trellegg,  and  which  descended  to  him  tx- 
appoint  co.  parte  materna,  on  the  7th  of  July,  1785,  duly  surrendered  them  to  the  use  of 
<teed°or  *  mrD8C^  anc-  n*s  assigns  for  life,  with  remainder  to  the  use  of  such  persons, 
will,  signed  and  8UCD  estates,  as  he  should  by  deed  or  will,  signed  in  the  presence  of  three 
in  the  pre.  witnesses,  direct,  with  remainder  over,  in  default  of  appointment  or  devise,  to 
sence  of      Dis  heirs   and  assigns,  according  to  the  custom  of  the  manor/    On  the  6tb  of 
three  wiu     August,  1788.  at  a  courf  baron  of  the  manor,  H.  L.  surrendered  the  premises  to 
will  need     tne  use  °^  T*  B-»  h*8  customary  heirs  and  assigns,  to  hold  to  the  use  of  T.  B., 
only  be  at    and  his  customary  heirs  and  assigns.     At  the  foot  of  the  surrender  a  memo- 
tested  randum  was  written,  that  the  surrender  was  made  for  securing  the  ^-payment 
by  three      0f  JOOOJ.  and  interest  then  due  from  L.  to  B.,  and  that  after  payment  there- 
and  nouhe  °^  tDe  Prem-ses  were  to  revert  to,  and  follow  the  uses  of  the  abovementioned 
deed.  surrender  made  by  L,  on  the  7th  of  July,   1785,  and  B.  was  thereupon  an- 
mitted  tenant.     In  1792  B.  died  seised,  and  on  his  death  the  premises^lescend- 
t     jed  to  his  in/ant  son  and  customary  heir,  and  soon  afterwards  L.  paid  the  mor- 
tage money  and  interest  to  B.'s  executor.     In  March,  1794,  T.  B.,  the  infant 
appeared  personally  before  the  lord  of  the  manor,  out  of  court,  and  was  ad* 
mitted  tenanj  of  the  premises  in  question  to  hold  to  him,  his  heirs  and  assigns 
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according  to  the  custom  of  the  manor ;  and  on  the  same  day  the  infant,  by  [  680  ] 
virtue  of  an  order  of  the  Court  of  Chancery,  surrendered  the  premises  into 
the  hands  of  the  lord,  to  the  use  of  the  said  H.  L.,  bis  heirs  and  assigns,  ac- 
cording to  the  custom  of  the  manor.  On  the  1 1th  of  April,  1794,  at  a  court  ' 
baron,  H.  L.  was  admitted  tenant  of  the  premises,  to  hold  to  him,  his  heirs 
amd  assigns,  according  to  the  custom  of  the  manor  ;  and  on  the  1 1th  of  Janua- 
ry, 1795,.  he  died  intestate.  S.  H.,  one  of  the  plaintiffs,  is  the  paternal  heir 
of  H.  JU»  and  the  defendant  is  his  maternal  heir.  The  question  for  the  opin- 
ion of  the  Court  is,  whether,  on  the  death  of  H.  L.  the  premises  in  question 
descended  to  his  maternal  oi  paternal  heir?  It  was  for  the  defendant  said,  that 
the*  only  ground  on  which  he  could  rest  the  defendants^  title  was,  that  the  le- 
gal estate  remained  in  H.  L.  notwithstanding  the  surrender  to  B.,  the  mor- 
tgagee, who  had  an  equitable  interest  only  ;  for,  at  the  time  of  such  surren- 
der, H.  L.  had  only  an  estate  for  life,  with  a  power  of  appointment  by  deed 
or  wiil»  attested  by  three  witnesses. 

Lord  Kenyon,  C.  /.     If  it  were  material  to  decide  that  point  in  this  case, 
I  should   think  that  an  appointment  by  L.  by  deed  would  have  been  good,    . 
though  not  executed  in  the  presence  of  three  witnesses,  and  that  number  of 
witnesses  only  applied  to  an  appointment  by   will.     But  it  is  immaterial  to 
consider  that  point  here. 

3.   Moodib  v.  Rbid.  H.  T.   1817.  C.  P.  7  Taunt.  355. 
Limitation  of  stock  to  the  use  of  such  person  as  S.  C.  should,  by  her  last  Bat  under  « 
will,  or  any  writing  of  appointment  in  nature  of  a  will,  to  be  by  her  signed  power  to 
and  published  in  the  presence  of,  and  attested  by,  two  or  more  credible  wit-aPPoin?  by. 
nesses,  appoint.     An  appointment  by  will  was  thus  made  :  "  These  my  last™d' pjy^ 
bequeaths,  signed  by  me  this  4th  February,   1812.  S.  M.     Witnesses,  B.  H.  edinpre- 
and  J.  H."     The  testatrix  told  each  of  the  witnesses  that  that  paper  was  hersence  of, 
V/\\\.  and  attest- 

Gibb*  C.  J.    We  will  certifiy  to  the  Vice-chancellor,  but  I  think  it  neces-  ^Jj*^ 
sary  to  say  a  few  words  on  this  case.     Let  us  go  back  to  the  origin  of  wills,  ^y  «gjg^. 
A  will  of  land,  in  its  present%xtent,  can  only  be  made  by  the  statute  of  Hen.  ed  by  me 
8  ;  see  32  Hen.  8.  c.  s.  1.     Although  I  am  aware  that  wills  existed  before  S.  M.,  wit. 
the  statute  of  Hen.  8.  of  lands  devisable  by  custom,  and  the  writ  ex  graviue*?**'n^' 
qutBrela  existed  for  the  recovery  of  those  lands  ;  and  to  such  will  I  think,  in-  w^en  '^g^ 
deed  I  know,  that  publication  was  not  necessary.     The  statute  of  29  Car.  2.  trix  stated 
c.  3.  s.  5.   made  certain  formalities  necessary  to  wills  of  land  ;  but  I  know  that  the  pa. 
that  neither  the  statute  of  Hen.  8.  nor  that  of  29  Car.  2.  speak  of  publication,  ^y?8}1?' 
A  will,  as  such,  requires  no  publication,  be  publication  what  it  may  :  a  will  ^^...fll  * 
may  be  good  without  it.     But  here  the  power  is  to  be  exercised  by  a  will,  sign*  c-ient  exe". 
ed  and  published  ;  therefore  there  must  be  some  publication  here.     The  will  cution  of 
must  be  signed,  published,  and  attested  ;  and  there  must,-  therefore,  be  some  the  power, 
attestation  and  publication.     Though  the  most  respected  late  chief  justice  of 
this  Court  differed  from  the  other  judges  in  Wright  v.  Wakeford,  it  is  establish- 
ed by  that  case,  that  the  witnesses  must  attest  every  thing  that  is  necessary 
for  the  execution  of  the  power.     Here  the  witnesses  have  clearly  attested  the 
signing.     The  question  is,  whether  they  have  attested  the  other  formality  of 
publication  in  attesting  the  signing.     If  the  act  of  the  testatrix  in  calling  on 
the  witnesses  to  attest  her  will  be  a  publication  of  it,  then  their  attesting  that 
she  signed  it  attests  her  publication  also,  because  they  attest  that  by  which  she    [  681  ] 
publishes  it.     I  called  on  the  bar  to  say  what  publication  was.     I  do  not  won- 
der that  I  had  no  answer  :  for  though  the  parties  use  the  term  publication,  it  is 
a  term,  in  this  sense,  unknown  to  the  law.     I  know  what  publication  is  if  spo- 
ken of  many  things  ;  as,  for  instance,  of , a  libel.     I  know  what  an  uttering  is  ;  ' 
if  a  man  puts  forth  base  money  in  certain  cases,  it  is  an  uttering  ;  but  I  do  not 
know  what  the  publication  of  a  will  is.     I  can  only  suppose  it  to  be  that  by 
which  a  person  de*i?nates  that  he  means  to  give,  effect  to  a  paper  as  his  will.#     * 
I  throw  this  out,  that  it  may  not  be  supposed  that,  if  our  decision  should  be  < 
adverse  to  that  which  has  been  argued,  it  is  therefore  contrary  to  the  cases 
the  have  been  decided  in  this  court. 
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FIRST.— IN  CIVIL  PROCEEDINGS: 
I.  RELATIVE  TO  WHEN  AN  ACTION  CAN,  OR  CANNOT,  BE 
SUSTAINED.     See  arte,  tit.  Action. 

II. THE  TIME  WITHIN    WHICH  AN  ACTION 

MUST  BE  BROUGHT.     See.  ante,  tit.  Limitation  of  Actions. 

III. NOTICE  OF  ACTION.     See  ante,  tit.  Action, 

Notice  of. 

[  682  J       IV. THE    JURISDICTION    OF    THE    COURTS. 

See  particular  tits,  according  to  the  name  of  the  Court. 
V.  RELATIVE    TO  THE    OFFICERS     OF    THE     DIFFERENT 
COURTS.     See  tits.  Attorney,  &c.  according  to  the  name  of  the 
particular  office. 
VI.  RELATIVE  TO  THE  ORDINARY  PROCEEDINGS  TO  DECLA- 
RATION  IN   BAILABLE  ACTIONS  AGAINST  COMMON  PER- 
SONS. 

*  The  analysis  here  given  of  the  practice  of  the  courts  has  been  framed  with  a  view  of  ■ 
showing  all  the  titles  and  divisions  applicable  to  practice  in  a  connected  and  combined  form; 
so  that  the  reader,  when  consulting  particular  divisions  of  the  work  in  its  alphabetical  posi- 
tion, may  be  able  to  form  an  opinion  of  the  order  in  which  the  different  points  may  occur  by 
1  consulting  the  general  tit.  Practice.  With  the  design  of  further  assisting  the  student,  aad 
facilitating  his  knowledge  of  the  practice,  when  examined  in  the  consecutive  order  in  winch 
the  different  stages  of  a  course  occur,  the  following  note  is  subjoined  : 

Under  the  term  Practice,  in  a  legal  sense,  is  included  all  the  measures  necessary  to  be 
adopted  in  the  prosecution  and  defence  of  actions  or  suits  in  courts  of  justice.  Hie  routine 
of  this  practice  is  prescribed  and  enforced  by  acts  of  parliament,  the  decision  of  the  judges, 
and  by  express  rules  or  order  of  the  tribunals  themselves. 

It  will  be  useful  here  to  enumerate  the  titles  by  which  the  several  actions  or  suits  at  com- 
mon law  are  known  in  practice ;  some  of  which  are  brought  indifferently  in  either  of  ihe  su- 
perior courts;  others  are  proper  to  one  of  them  only. 

Those  which  are  brought  indifferently  in  either  court,  are 

1.  The  action  of  trespass. 

2.  The  action  of  trespass  on  the  cose,  or  trespass  founded  upon  a  particular  statement  of 
the  nature  of,  and  means  by  which,  an  injury  has  been  committed,  or  right  withheld. 

3.  The  action  of  debt ;  debt  on  statute ;  on  judgment. 

4.  The  action  of  detinue. 

5.  The  action  of  covenant. 

6.  Real  actions,  or  actions  for  the  recovery  of  right  in  lands,  or  real  property,. 

7.  The  action  of  ejectment. 

One  mode  of  commencement  of  suit  against  persons  not  privileged  is  common  to  all  tbes* 
actions,  except  the  hwt,  namely,  by  writ;  where  persons  are  privileged,  the  commencement 
of  process  is  in  some  cases  by  writ,  and  in  others  by  bill.  The  commencement  of  the  last 
itfsntioned  acrton,  namely,  ejectment,  is  by  declaration.  Where  the  first  step  in  practice  is 
a  writ,  operating  as  a  summons  to  the  party  to  appear  in  court,  the  different  descriptions  of 
of  writ  may  be  thus  specified. 

1.  The  original  writ,  with  the  capias  founded  thereon. 

2.  Latitat. 

3.  Bill  of  Middlesex.    This,  although  in  form  and  substance  a  writ,  yet  is  but  a  precept. 

4.  Capias  ad  respondendum. 

5.  Quare  clausum  fregit. 

The  originnl  writ  is  sued  out  of  Chancery.  The  capias  thereon  is  common  to  the  King* 
Bench  and  Common  Pleas. 

The  Latitat  and  bill  of  Middlesex  are  proper  to  King's  Bench. 

The  Capias  ad  respondendum  and  Quare  clausum  fregit  are  proper  to  Common  Pleat. 

Process  is  commented  against  privileged  persons,  namely,  against  a  peer  by  original  writ 
and  against  other  privileged  persons,  some  by  bill,  as  attorneys ;  and  some  by  writ  or  bill, 
as  members  of  parliament;  and,  lastly,  the  process  in  ejectment  is  commenced  by  declare* 
tion. 

Process  having  been  issued,  or  bill  being  filed  at  the  instance  of  the  complaining  party  or 
plaintiff,  as  he  is  called,  against  the  party  whose  appearance  is  sought,  who  is  called  the  de- 
fendant; he  thereupon  either  finds  bail,  actual  and  personal,  called  special  bail,  or  he  appears 
by  attorney  by  fictitious  bail,  called  common  bail,  or  he  is  altogether  silent;  and,  without  any 
more  steps  taken  on  bis  part,  allows  the  suit  to  go  on  towards  its  legal  termination.  Why  be 
finds  special  bail,  or  simply  appears,  or  files  common  bail,  results  from  the  nature  of  the  pro- 
cess :  that  is  to  say,  whether  it  have  attached  his  person,  or  whether  it  shall  have  been  merely 
"'  tf-suramons  to  appear,  conformably  with  the  notice  to  appear  usually  subjoined  to  writs  or 
process  not  demanding  special  bail.    Presuming  special  bail  to  have  been  perfect*!*  or  ip- 
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(A)  Op  THR  CAC9R3  OP  ACTION,    I2f  WHICH    A  PABTY  MAT,  OTt  MAT    HOT, 

Bib  holdkn  to  bail.     See  ante,  vol.  ii.  p.  282. 

(B)   PERSONS    WHO    31  AY,    OR    MAY   NOT,    BE  HOLDS?!    TO    BAIL. 

See  ante,  vol.  ii.  p.  281.295. 

(C)  —  notice  of  actions.     See  aide,  vol.  i.  tit  Action,  Notice 

of. 

(D)  OF  HOLDING  TO  BAIL  ON  A  SECOND  SUIT  FOR  THE  SAME  CAUSE  OF  AC- 
TION.    See  ante,  vol.  ii.  p.  306. 
E)  Op  the  affidavit  to  hold  to  bail.     See  ante,  vol.  i.   p.  379. 

F) process  to  hold  to  bail.     See  ante,  tit.  Process. 

G)  Of  bail  to  the  sheriff,  and  proceedings  incident  thereto* 

See  ante,  vol.  iii.  p.    14. 
(H)  ■    action,  and  bail  above.    See  ante,  vol.  iii.  p.  di. 

pea  ranee  duly  entered,  the  next  step  in  order  is  to  prepare  and  file,  or  deliver  the  declare. 
lion.  This  states  the  grounds  upon  which  the  defendant  is  called  upon  to  answer  the  plaintiff. 

Tho  declaration  is  matter  for  grave  consideration  ;  at  all  times  requiring  great  attention, 
both  as  to  form  and  substance  ;  see  ante,  tit.  Declaration  ;  post,  tit.  Pleading. 

The  defendant  having  been  properly  required  so  to  do,  answers  the  declaration  within  a 
stated  period ;  that  is  to  say,  answers  or  pleads,  as  his  answer  is  termed,  within  a  period  set. 
.tied  by  rules  of  practice. 

The  answer  may  be  a  demurrer  upon  the  law  of  the  case  appearing  upon  the  face  of  the 
declaration;  or  it  may  be  a  plea  denying  the  jurisdiction  of  the  court ;  or  it  may  be  personal, 
as  misnomer;  or  it  is  a  denial  of  guilt,  or  of  the  fact  of  imputed  wrong  ;  or  of  the  liability 
charged  in  the  declaration.  Upon  the  demurrer  or  plea,  the  plaintiff  joins  issue ;  that  is  to 
say,  his  answer  is  so  framed  as  that  the  question  is  either  to  be  determined  by  the  court  at 
Westminster,  or  by  a  judge  before  a  jury  at  Nisi  Prius. 

If  the  determination  be  referred  to  the  Court,  a  day  for  argument  of  the  legal  question  ap- 
pearing on  the  pnper-book,  in  K.  B.  or  roll  on  demurrer  book,  in  C.  P.  is  appointed ;  on  which 
day  the  points  in  question,  or  differences,  are  argued  in  open  court,  by  counsel,  or  Sergeant, 
on  each  side,  and  judgment  is  thereupon  given  for  or  against  the  remedy  sought.  If  the 
plea  be  as  to  matter  of  fact,  and  not  of  law,  the  question  between  the  parties  is  referred,  to 
be  tried  by  a  judge  and  jury  at  Nisi  Prius ;  that  is  to  say,  before  a  Court  sitting  to  try  the  me. 
rits  of  the  case. 

The  result  of  a  trial  is  either  a  nonsuit,  a  special  verdict,  a  special  case,  or  a  verdict  ge- 
nerally, for  tho  plaintiff  or  defendant. 

Of  this  verdict,  whatever  it  may  be,  an  accurate  record  is  made,  called  a  posiea.  This 
pottea  in  due  time  becomes  the  ground  or  basis  of  a  final  judgment.  And  it  is  upon  this 
judgment  that  executioti  issues. 

What  is  above  said  supposes  the  progress  of  the  suit  from  process  to  execution  to  have  been 
uniform  ad  uninterrupted. 

But  it  very  seldom  happens  that  the  current  of  the  suit  is  uninterrupted.  And  hence  it 
is  that  numerous  titles  will  be  found  to  occur,  all  of  them  having  reference  to  the  suit,  and 
thereby  becoming  incidental  to  its  progress  and  termination.  It  will  therefore  appear  that, 
for  the  purpose  of  acquiring  a  connected  view  of  a  civil  suit  in  the  Courts  of  King's  Bemm 
and  Common  Pleas,  the  subjoined  titles  may  be  usefully  read  in  the  order  in  which  .they 
stand  in  the  following  columns  : 


Action, 

King's  Bench,  Court  of, 

Common  Pleas,  Court  of, 

Trespass,  Action  of  Trespass, 

Case,  Action  on, 

Debt, 

Detinue, 

Covenant, 

Trover, 

Ejectment, 

Real  Action, 

Replevin, 

Right,  Writ  of  Right, 

Qua  re  Imped  it, 

Original,  ' 

Latitat, 

Middlesex,  Bill  of, 

Capias  ad  Respondendum, 

Process, 

Replevin, 


Affidavit  of  Debt, 

Arrest, 

Bail, 

Common  Bail, 

Appearance, 

Declaration, 

Demurrer,  Issue, 

Jury, 

Special  Jury, 

Snbposna, 

Witness, 

Trial, 

Nonsuit, 

Exception,  Bill  of, 

Verdict, 

Damages, 

Postea, 

Judgment, 

Scire  Facias, 

Trial, 


Judgment,  Arrest  of, 

Error, 

Execution, 

Capias  ad  Satisfaciendum, 

Fieri  Facias, 

Levari  Facias, 

Sheriff, 

False  Return, 

Escape,  Action  for, 

Outlawry, 

Pleas, 

Pleading, 

Summons  and  Order, 

Demurrer, 

Paper  Book, 

Inquiry,  Writ  of  Inquiry, 

Bill  of  Exchange,  and  Promi- 

sory  Notes, 
Prisoner, 
Habeas  Corpus. 
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[  684  ]  VU.  RELATIVE  TO  THE  ORDINARY  PROCEEDINGS  TO  DEC- 
LARATION IN  NON-BAILABLE  ACTIONS  AGAINST  COMMON 
PERSONS. 

(A)  See  tiiv.  A.,  B.,  and  C,  supra. 

Of  Appearance.     See  ante,  tit.  Appearance.    / 
common  bail.     See  ante,  tit.  Bail. 

VIII.  RELATIVE  TO  THE  ORDINARY  PROCEEDINGS  TO  DEC- 
LARATION,  EITHER  IN  BAILABLE  OR  NON-BAILABLE  AC- 
TIONS, AGAINST  PARTICULAR  PERSONS. 

See  tits.  Alien,  Ambassador,  Apothecary,  Army,  Attorney,  Auction  and 
Auctioneer,  Bail,  Bankrupt,  Baron  and  Feme,  Carrier,  Churchwarden,  Con- 
stable, Coroner,  Corporation,  Ecclesiastical  Persons,  Executor  and  Adminis- 
trator, Guardian,  Hundred,  Infant,  Innkeeper,  Insolvent  Debtor,  Judge,  Justice 
of  the  Peace,  Lunatic,  Master  and  Servant,  Naturalization  and  Denization, 
Overseer  of  the  Poor,  Papist,  Partners  and  Partnership,  Pauper,  Pawnbroker, 
Peer,  Principal  and  Agent,  Principal  and  Surety,  Printer,  Prochein  Amy, 
Proctor,  Receiver  General,  Sheriff,  Slave,  South  Sea  Company,  Surgeon, 
Trustee,  Wharfinger,  Witness,  West  India  Company. 

IX.  RELATIVE  TO  THE  ORDINARY  PROCEEDINGS  FROM  DEC- 
LARATION TO  FINAL  JUDGxMENT  AND  EXECUTION. 

A)  Of  the  pleadings  in  general.     See  ante,  tit.  Pleading. 

*B) declaration.     See  ante,  tit.  Declaration. 

'C 1  — — —  flea.     See  ante9  tit.   Plea. 

D) replication,  &c.    See  post,  tit.  Replication,  Rejoinder, 

liirrejoinder. 

"£\ issue.     See  ante,  tit.  Issue. 

[  685  ]  (fS  Of  the  notice  of  trial.     See  post,  tit.  Trial. 

G)    ■  nisi  frius  record.     See  ante,  tit.  Nisi  Prius  Record,  vol. 

748. 

evidence.     See  ante,  tit.  Evidence. 

jury  process,  and  jury.     See  anUy  tit  Jury. 

J )   ENTERING  THE  CAUSE  FOR  TRIAL.      See  pOSt,  tit.  Trial. 

'K)  — ~  trials  at  bar,  or  at  nisi  FRius.     See  post,  tit  Trials. 

*L)  —  trials  by  jury.     See  post,  tit.  Trials. 

M)  —  fleas  puis  darrien  CONTINUANCE.     See  post,  tit.  Puis  danieB 

Continuance,  Pleas  of. 
rN)  —  the  witnesses.     See  post,  tit.  Witnesses. 
*0)  Demurrer  to  evidence.     See  ante,  tit.  Demurrer  to  Evidence. 
P)  Of  bills  of  exceptions.     See  ante,  tit.  Exceptions,  Bill  of. 
SQ)  —  a  nonsuit.     See  ante,  tit.  Nonsuit. 
verdict.     See  post,  tit.  Verdict. 
rSJ   —  the  postea.     See  ante,  tit.  Postea. 
TV  —  the  judgment.     See  ante,  tit.  Judgment. 
V)  —  a  writ  of  error.     See  ante,  tit.  Error,  Writ  of. 
[V)  —  the  execution.     See  ante,  tits.  Execution,  Capias  ad  Satis- 
faciendum, Fieri  Facias,  Elegit,  &c. 
W)  —  proceedings  against  bail.     See  ante,  tit.  Bail. 
'X)  —  entering  satisfaction  on  the  koll.     See  post,  tit  Satis- 
faction, Entry  of. 

X.  RELATIVE  TO  THE  INCIDENTAL  PROCEEDINGS  IN  A  SUIT. 
(A)  Of  fleas  in  abatement,  and  to  the  jurisdiction.    See  «*fc 

tit.  Abatement,  Pleas  in. 

—  feigned  issues.     See  ante,  tit.  Feigned  Issues. 

—  demurrers.     See  ante,  tit.  Demurrer. 

—  cognovit.     See  ante,  tit.  Cognovit. 

—  warrants  of  attorney.     See  post,  tit.  Warrant  of  Attorney. 

—  judgments  of«default.     See  ante,  tit.  Judgment. 
— -  writs  of  inquiry.     See  ante,  tit.  Inquiry,  Writ  of. 

RULE  TO  COMPUTE   PRINCIPAL  AND  INTERB8T>      See  ffllfc,  BiUi 

of  Exchange,  and  Promissory  Notes ;  Inquiry,  Court  of. 
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I )  —  ovtulwrims.    See  ante,  tit.  Outlawry. 

BMTBB1KG   PBOCB88    TO  0AVB   STATUTE    OF  UMIT  ACTONS*       See 

onto,  tit.  Limitations,  Statute  of. 
(K)  —  bemovikg  causes.     See  ante,  tits.  Certiorari,  Habeas  Corpus  ; 
posif  tit*  Replevin. 

claiming  cognizance.     See  ante,  tit.  Cognizances,  Claim  of*     [  686] 
consolidating  actions.     See  ante,  tit.  Consolidating  Actions. 

STRIKING  OUT  SUPERFLUOUS  COUNT8  IN  DECLARATION,      Sfi*  Oftfe. 

tit.  Declaiation. 

changing  tub  venue.     See  post,  tit.  Venue. 
faying  money  into  court.    See  ante,  tit.  Payment  of  Money* 
into  Court. 
[Q)  —  staying  proceedings.     See  post,  tit.  Staying  Proceedings. 
R)  —  obtaining  8BCUBJTY  for  costs.     See  ante,  tit.  Costs. 
S)  —  obtaining  particulars  of  demand,  residence,  4fcc.     See  ante, 
tit.  Particulars  of  Demand,  &c 

staying  proceedings.     See  post,  tit.  Staying  Proceedings. 
setting  aside  proceedings.     See  post,  tit*  Setting  aside  Pro* 
ceedings. 
'V)  —  oyer  of  DBBDs,  &c     See.  ante,  tit.  Oyer. 
W  —  compounding  penal  actions.     See  ante,  tit.  Compounding. 
X)  —  discontinuance.     See  ante,  tit.  Discontinuance. 
*Y)    -  nolle  prosequi.     See  ante,  tit.  Nolle  Prosequi. 
[Z)  —  RBMrrrrruR  damna.     See  ante,  tit.  Damages. 
Al")  —  a  new  trials     See  post,  tit.  Trial. 
'Blj  —  arrest  of  judoment.     See  ante,  tit.  Judgment,  Arrest  of. 
\Q\) —  entering  suggestions  on  the  roll.   See  post,  tit  Suggestion. 
(Dl) — abatement  of  suit.     See  ante,  tit.  Abatement  of  Suit.    . 
(El)  —  motions,  orders,  and    BULEs.     See  post,  tit,.  Rules,  Motions, 

and  Orders. 
(Fl) —  affidavits.     See  ante,  tit.  Affidavit. 
(Gl)— amendments.     See  ante,  tit.  Amendment. 
(Hi} —  costs.    See  ante,  tit.  Costs. 
XL  RELATIVE    TO  PROCEEDINGS  IN  PARTICULAR  ACTIONS 
AND  REMEDIES. 

(A)  In  scire  facias*    See  post,  tit.  Scire  Facias. 

(B)  —  ejectment.     See  ante,  tit.  Ejectment. 

iC)  —  distresses.     See  ante,  tit*  Distresses. 
u)  —  bbpletin.    See  post,  tit  Replevin. 

8ECOND—IN  CRIMINAL  PROCEEDINGS. 
I.  RELATIVE  TO  WHEN  AN  ACT  IS,  OR  IS  NOT,  MATTER  OF 
CRIMINAL  CHARGE.     See  ante,  tit.  Indictment,  vol.  x.  p.  437. 
n.  RELATIVE  TO  THE  JURISDICTION  OF  THE  COURTS.    See  [  $87  ] 
particular  titles,  according  to  the  name  of  the  court 

IH.  RELATIVE  TO  THE  ARREST.    See  ante,  tit.  Arrest,  vol.  H.  p. 

398. 
IV.  RELATIVE  TO  THE  OFFENCES  FOR    WHICH  A  PARTY 
MAY,  OR  MAY  NOT,  BE  BAILED,  AND  OF  THE  PROCEEDINGS 
INCIDENT  THERETO,  vol.  iii.  p.  362. 

V.  RELATIVE  TO  THE  COMMITMENT,  AND   OF  THE  PRO- 
CEEDINGS  INCIDENT  THERETO,  vol.  v.  p.  664. 

VI.  RELATIVE    TO  THE  PRESENTMENT,   FINDING,   INDICT. 
MENT,  AND  PROCEEDINGS  INCIDENT  THERETO.     See  ante, 

vol.  x.  p.  437. 

VII.  RELATIVE  TO  THE  REMOVAL  OF  INDICTMENTS,  &c. 
See  OBIS,  tit  Certiorari;  Error,  Writ  of;  Habeas  Corpus;  Indictment 

VHI.  RELATIVE  TO  THE  ARRAIGNMENT.    See  ante,  tit.  Arraign- 
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IX.  RELATIVE  TO  TUK  PLEAS.  See  ante,  tit.  Abatement;  An- 
trofoi3  Acquit;  Autrefois  Attaint;  Autrefois  Convict;  Highway;  Nuis- 
ance ;  Pat'tion,  &c. 

X.  RELA  liVE  TO  THE  JUIIY.     See  ante,  tit.  Jurv. 
XL  RELATIVE  TO  THE  EVIDENCE.'  See  ante,  ti't.  Evidence,  vol. 
x.  p.  fx)7. 
X(l.  RELATIVE  TO  THE  VERDICT.     See  ante,  tit.   Indictment,  vol. 

x.  p.  519. 
XIII.  RELATIVE  TO  THE  JUDGMENT.     See  ante,  tit.  Indictment, 

Vol      X     D      S2o 

XIV.' RELATIVE  TO  FORFEITURES   AND  ATTAINDERS.    Sea 

ante,  tits.  Attainder;  Forfeiture. 
XV.  RELATIVE  TO  CRIMINAL    INFORMATION.     See  ante,  tit. 

Information,  Criminal. 
XVI.  RELATIVE  TO  COST*  IN  CRIMINAL  CASES.     See  ante,  tits. 

Costs,  Indictment. 


UraeCfjtf  for  OrtgCnal.     See  ante,  tit.  Original,  p.   13. 
praecipe  On  Icfcgftlfl  ffilM.     tfee  ante,  tit.  Fine,  vol.  ix.  p.  648. 
iljfraeClJK  QttOif  teDftclt.     See  ante,  tit.  Fine;  post,  tit.  Recovery. 

[  688  ]  JPraroutttfre.* 

Thepwwiir    &EX  v-  Caywood.  M.  T.  1 767.  K.  B.  1  Stra.  472 ;  S.  C  .2  Ld.  Raym.  1361. 
filrt  clause       The  defendant  being  convicted,  came  now  to  receive  the  judgment  of  the 

♦Corrupted  from,  or  apparently  synonymous  with,  nramoneri,  to  be  forewarned;  the  writ 
ao  called,  or  the  offence  whereon  the  writ  is  granted;  the  one  may  be  understood  by  the 
other.  The  offence  is  of  a  nature  highly  criminal,  though  not  capital,  and  more  immedi- 
ately affecting  the  King  or  his  government.  It  is  named  from  the  words  of  the  writ,  pre- 
paratory to  the  prosecution  thereof,  praemunire  facia*  A.  B.  c~use  A.  B.  to  be  forewarned; 
that  he  appear  before  us  to  answer  the  contempt  wherewith  he  stands  charged,  which  coo- 
tempt  is  particularly  recited  in  the  preamble  to  the  writ.  It  took  its  origin  from  the  exor- 
bitant power  claimed  and  exercised  in  England  by  the  Pope,  and  was  originally  ranked  at 
an  offence  immediately  against  the  king,  because  it  consisted  in  introducing  a  foreign  power 
into  this  land,  and  creating  imperium  in  imperio,  by  paying  that  obedience  to  papa!  process 
which  constitutionally  belonged  to  the  king  alone,  long  before  the  reformation  in  the  reign 
of  Hen.  VIII. ;  4  Comm.  c.  8 ;  35  E.  1.  at.  1 ;  25  Ed.  3.  st.  6 ;  2  Hen.  4.  c.  4 ;  5  Elix.  c  1  *. 
I  *  3  P.  &  M.  c.  8.  s.  40 ;  21  Jac.  1.  c.  3.  s.  4 ;  12  Car.  2.  c.  21 ;  12  Geo.  3.  c.  11. 

The  punishment  of  this  offence  mny  be  learned  from  the  foregoing  statutes,  which  are 
thus  shortly  summed  up  by  C^ke  :  "That,  from  the  conviction  the  defendant  shall  he  out  of 
the  king's  protection,  aud  his  lands  and  tenements,  goods  and  chattels  forfeited  to  the  king, 
and  that  bis  body  shall  remain  in  prison  at  the  king's  pleasure,  1  Inst.  129.  or  (as  authorities 
have  it)  during  life  ;M  1  Bulst.  199  ;  both  which  amount  to  the  same  thing,  as  the  king  by  his 
prerogative  muy,  at  any  time,  remit  the  whole  or  any  part  of  the  punishment,  2  Bulst.  299* 
except  in  the  case  of  transgressing  the  et itute  of  habeas  corpus.  The  forfeitures  here  in- 
flicted do  not  (by  the  bye)  bring  this  offence  within  the  general  definition  of  felony,  being 
inflicted  by  particular  statutes,  and  not  by  the  common  law.  But  ao  odious,  Sir  Edward 
Coke  adds,  was  the  offence  of  prcemunire,  that  a  man  who  was  attainted  of  the  same  might 
have  been  slain  by  any  other  man  without  danger  of  law,  because  it  was  provided  by  fiat 
25  Edw.  3.  st.  6.  c.  22,  that  any  man  might  do  to  him  us  to  the  king's  enemy,  and  any  man 
may  lawfully  kill  an  enemy.  Hereby  the  position  itself,  that  it  is  at  any  time  lawful  to  kill 
an  enemy,  is  by  no  means  tenable,  it  is  only  lawful  by  the  law  of  nature  and  nations  to  kill 
him  in  the  heat  of  battle,  or  for  necessary  self  defence.  And  to  obviate  such  savage  and 
mistaken  notions,  the  stat.  5  Eliz.  c.  1.  provides,  that  it  shall  not  be  lawful  to  kill  any  person 
attainted  in  a  pramunire>  any  law,  statute,  opinion,  or  exposition  of  law  to  the  contrary  not- 
withstanding. But  still  such  delinquent,  though  protected  as  a  part  of  the  public  from  pub. 
lie  wrongs,  can  bring  no  action  for  any  private  injury,  how  atrocious  soever,  being  ao  far  ont 
of  the  protection  of  the  law  that  it  will  not  grant  his  civil  rights,  nor  remedy  any  grievance 
which  he,  aa  an  individual,  may  suffer ;  7  Inst.  130.  And  no  man  knowing  him  to  be  guilty, 
can  with  safety  give  him  comfort,  aid,  or  relief ;  1  Hawk.  P.  C.  c.  19 ;  4  Comm.  c.  8. 

A  defendant,  against  whom  judgment  has  been  obtained  in  the  Court  of  King's  Bench, 
cannot  be* sued  upon  the  statute  of  pntmnuire,  27  E.  3.  for  bringing  the  English  bill  in  the 
Court  of  Chancery,  to  be  relieved  against  euch  judgment ;  King  v.  Standiah,  1  Mod*  59;  1 
Lev.  241,  S.  C. 
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Court,  which  was  prayed  by  the  Attorney-General  upon  the  statute'  of  pramu* 
nire;  whereupon  t lie  counsel  for  the  defendant  argued  that  the  statute  had  not 
tied  up  the  hands  oi*  the  Court  from  pronouncing  any  milder  sentence,  if  any 
favourable  circumstances  could  belaid  before  them,  but  had  left  a  discretiona- 
ry power  in  the  Court  to  punish  as  (the  words  are)  for  a  common  nuisance, 
and  if  they  thought  fit,  that  then  the  party  should  likewise  incur  any  of  the 
pains  and  penalties  ordained  by  the  statute  of  pramunire,  to  which  the  Court 
assented. 


in  the  6 
Geo.  1.  c. 
18.  s.  19. 
leaves  poi 
er  in  the 
Court  to 
moderate 
the  judg. 
ment. 


JJreamfclr.     See  post,  tit.  Statute. 


ihrecettCtlt  <£tmfcftt01L     See  ante,  tit.  Condition. 


[  689] 
[  690] 


J3  rC=tOttt r«Kt.     See  ante,  tit.  Marriage. 

3?rejtUaifCg»     Sec  ante,  tit.  Abortion. 

*The  rules  of  precedence  in  England  are  reduced  by  Blackstone  to  the  following  table, 
in  which  those  marked*  are  entitled  to  the  rank  here  allotted  them  by  stat.  31  Hen.  8.  c.  10 ; 
those  marked  t  by  stat.  1  W.  &  M.  c.  21 ;  those  marked  ||  by  letters  patent  9,  10,  &  14  Jac. 
1.  which  see  in  Seld.  tit.  Hon.  those  marked  X  by  ancient  usa  e  and  established  custom  ;  for 
which  see  (among  others)  Camden's  Britannia,  tit.  Ordines ;  Miller's  Catalogue  of  Hon. 
edit.  1610;  and  Chamberlayne's  Present  Stat,  of  England,  b.  3.  c.  3. 

Table  of  Precedence. 

The  King's  children  and  grand-children,      t  Viscount's  eldest  sons, 


* 
* 
* 


brethren, 

uncles, 

nephews, 


» 
» 


If 
Barons. 


Above 
all 

Peers 
of  their 

own 


Archbishop  of  Canterbury, 

Lord  Chancellor,  or  Keeper,  if  a  Baron, 

Archbishop  of  York, 

Lord  Treasurer, 

Lord  President  of  Council, 

Lord  Privy  Seal, 

Lord  Great  Chamberlain,  But1 

see  private  stat.  1  G.  I.e. 3. 
Lord  High  Constable, 
Lord  Marshal, 
Lord  Admiral, 
Lord  Steward  of  the  House. 

hold, 

*  Lord     Chamberlain    of    the 

Household, 

*  Dukes, 

*  Marquesses, 
X  Dukes'  eldest  sons, 

*  Earls, 

X  Marquesses'  eldest  sons,. 
X  Dukes*  youngest  sons, 

*  Viscounts, 
X  Earls'  eldest  sons, 
X  Marquesses'  younger  sons, 

*  Secretary  of  State,  if  a  Bishop, 

*  Bishop  of  London, 
* Durham, 

*  ■     Winchester, 

*  Bishops, 


t  Earls'  younger  sons, 

I  Barons'  eldest  sons, 
||  Knights  of  the  Garter, 

II  Privy  Counsellors, 

II  Chancellor  of  the  Exchecquer, 

||  Chancellor  of  the  Duchy, 

H  Chief  Justices  of  the  King's  Bench, 

II  Master  of  the  Rolls, 

||  Chief  Justices  of  the  Common  Pleas, 

||  Chief  Baron  of  the  Exchequer, 

j|  Judges,  and  Barons  of  the  Coif, 

||  Knights  Bannerets,  Royal, 

|1  Viscounts'  younger  sons, 

|j  Barons'  younger  sons, 

II  Baronets, 

,  jj  Knights  Bannerets, 

degree.    t  Knight9  of  the   Bath#     [Enlarged  in   1815, 

and  distinguished  as  Knights  Grand  Cross, 
es,  and  Knights  Commanders.] 

t  Knights  Bachelors, 

|i  Baronets'  eldest  sons, 

||  Knights'  eldest  sons, 

jj  Baronets'  younger  sons, 

II  Knights'  younger  sons, 

X  Colonels, 

t  Serjeants  at  Law, 

t  Doctors.  With  whom,  it  is  said,  rank  Bar- 
risters at  L:iw. 

t  Esquires.  [Of  whom  Companions  of  the 
Bath  rank  first.] 

t  Gentlemen, 

X  Yeomen, 

X  Tradesmen, 

X  Artificers, 

X  Labourers. 


*  Secretary  of  State,  if  a  Baron, 

*  Barons, 

t  Speaker  of  the  House  of  Commons, 
t  Lord  Commissioners  of  the  Great  Seal, 

Married  women  and  widows  are  entitled  to  the  same  rank  among  each  other  as  their  hus- 
bands would  respectively  have  borne  between  themselves  ;  except  such  rank  is  merely  pro. 
fessional  or  official : — and  unmarried  women,  to  the  same  rank  as  their  eldest  brothers 
would  bear  among  men,  during  the  lives  of  their  fathers  j  3  Comm.  c.  21.  p.  405.  in  n. 
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IV MATTER    CONNECTED    WITH   FOREIGN 

STATES,  AND  MAKING  WAR,  OR  REFUSING  OR  GRANTING 
PEACE. 

(A)  In  genkbal,  p.  695. 

(B)  Of  ambassadors,  consuls,  &c.     See  ante,  tit.  Ambassador ;  Con- 
suls. 

(C) LETTERS  OF   MARQtTE,  REPRISAL,   &C.   ,  See  OUtC,  tit    Letter!  of 

Marque. 

(D) the  armt,  militia,  and  navy.    See  ante,  those  titles. 

(E)  —  aliens.     See  ante,  tit.  Aliens. 

V. ECCLESIASTICAL  AFFAIRS,  p.  695. 

VI THE  HOUSE9  OF  PARLIAMENT,  See  tit 

Parliament. 
VII MATTERS  CONNECTED  WITH  THE  AD- 
MINISTRATION OF  JUSTICE. 

(A)  In  general,  p.  696. 

(B)  Of  pardons  and  reprieves.     See  arte,    tit   Pardon ;  post,  tit 

Reprieve. 

(C)[ prisons.     See  post,  tit.  Prison. 

(D) royal  proclamations.     See  post,  tit.  Proclamations. 
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PRIVILEGES,  &c. 

'A}  In  general,  p.  697. 

[B }  As  to  peers.     See  ante,  tit  Descent ;  Peers ;  Precedence. 

'C) dignities  in  general.     See  post,  tit.  Titles  of  Honour. 

*D) corporations,  deodands,  estrats,    FISH  AND    nSHKRUt, 

GAME,    MARKETS    AND    FAIRS,    MINES,    TREASURE-TROVE,   WAIFS,   AK» 

wrecks.    See  those  titles. 

IX. THE  KING  AS  PARENS  PATRLE. 

(A)  As  to  infants.     See  tit.  Infant. 

/  B) lunatics.     See  tit  Lunatic.  . 

X.  _— COMMERCE.     See  post,  tit  Trade. 

XI  ► THE  REVENUE.     See  port,  tit.  Revenue. 

XII* PROCEEDINGS  AT  THE    SUITS  OF  THE 

CROWN. 
(A)  In  general,  p.  698. 

LB\  By  extents  in  chief  or  in  aid.    See  ante,  tit*  Extents. 
XIIL  J PROCEEDINGS  AGAINST  THE   CROWN. 

(A)  Petition  of  right,  p.  700. 

(B)  Monstrans  de  droit.     See  ante,  tit  Monstrans  de   Droit,  tot 

xii.  p.  692.  ' 

(C)  Traverse  of  office,  p.  701. 

(D)  Of  resisting  extents.     See  ante,  tit.  Extents. 
XIV  GRANTS  FROM  THE  CROWN,  p.  701. 

Xv" THE  PRIVILEGES    AND    INCAPACITIES 

OF  THE  KING,  AND  WHAT  STATUTES  BIND  HIS  MAJESTY, 
p.  702. 

*  The  above  analysis  of  this  important  subject  is  taken  in  an  abridged  form  from  Mr. 
ChittrV  ran.  Treatise  on  die  Law  of  the  Prerogatives  of  the  Crown,  and  the  relative  Da. 
dee  and  Right*  of  the  Subject.  In  thia  work  the  reader  will  find  collected,  with  treat  m- 
dnstrv,  and  arranged  in  a  very  scientific  manner,  much  valuable  and  intereeting  informs- 
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I.  RELATIVE  TO  IN  GENERAL  *  [  6W  ] 

*  la  England,  the  supreme  government,  that  is,  the  power  of  making  and  enforcing 
laws,  in  divided  into  two  branches ;  the  one  legislative,  consisting  of  king,  lords,  and  com- 
mons ;  the  other  executive,  consisting  of  the  king  alone. 

Tke  executive,  or  regal  office  is  hereditary  on  certain  conditions ;  bat  the  right  of  in- 
heritance may  be  changed  or  limited  by  act  of  parliament.    Tbe  principal  duty  of  the  king 
is  to  govern  the  people  according  to  the  laws.    "  But  although  the  king,"  says  Lord  Bacon, 
**  is  the  fountain  of  justice,  and  is  entrusted  with  the  whole  executive  power  of  the  law, 
yet  he  hath  no  power  to  change  or  alter  the  laws  which  have  been  received  and  establish- 
ed ia  these  kingdoms,  and  are  the  birthright  of  every  subject ;  for  it  is  by  those  very  laws 
that  he  is  to  govern."    The  king  owns  no  superior  but  God  and  the  laws.    It  is  a  Maxim  of  the 
constitution,  that  the  king  in  his  political  capacity  can  do  no  wrong,  because  he  acta  only  by 
officers  responsible  to  the  law.    The  king  never  dies ;  that  is,  the  executive  authority  never 
eeases  to  exist.    The  king  is  head  of  the  church,  but  he  cannot  alter  the  established  religion. 
He  is  also  generalissimo  of  all  the  forces,  but  he  cannot  raisj  an  army  without  the  consent 
of  parliament,  nor  can  he  maintain  it  without  that  consent  being  renewed  from  year  to  year. 
He  has  the  power  of  coining  money,  but  he  cannot  alter  the  standard.    He  is  tbe  sole 
representative  of  the  people  with  foreign  states,  having  the  power  of  sending  ambassadors, 
concluding  treaties  of  alliance,  and  making  peace  or  war.    The  king  has  the  power  of  sum- 
moning, proroguing,  or  dissolving,  the  parliament;  but  he  is  bound  to  summon  a  new  parlia- 
ment at  least  every  seven  years.    He  is  also  bound  to  administer  justice  in  the  established, 
course  in  his  courts  of  law,  not  as  a  free  gift,  but  as  the  due  of  his  people.    The  king  is 
the  fountain  of  mercy ;  he  alone  con  pardon  all  public  offences,  either  absolutely  or  con- 
ditionally, and  of  honour,  as  the  constitution  has  entrusted  him  -with  the  sole  power  of  con- 
ferring titles,  dignities  and  honours.    He  is  also  entrusted  with  the  immense  patronage  of 
the  church,  the  army,  the  navy,  the  excise,  and  the  colonies.    As  first  magistrate  of  a  a  rest 
and  free  people,  he  is  invested  with  many  other  splendid  marks  of  regal  dignity  and  pre. 
eminence,  all  intended  by  the  constitution  to  be  employed  for  the  good  of  the  people.   The 
legislative  authority  is  vested  in  a  parliament,  consisting  of  the  king,  the  lords  spiritual  and 
temporal,  and  the  commons.    Though  delegated  by  particular  places,  they  are  bound,  as 
members  of  parliament,  to  act  for  the  general  good  of  the  country.    Their  principal  duties 
are  to  check  and  reform  abuses  of  the  administration  ;  to  redress  public  and  private  grievan- 
ces  to  watch  over  the  public  expenditure ;  to  enforce  by  their  power  of  inquiry  and  im- 
peachment a  pure  administration  of  justice  in  all  departments ;  to  assist  in  framing  wise 
laws ;    and,  finally,  to  preserve  and  promote,  by  every  constitutional  means,  the  freedom 
and  prosperity  of  the  great  body  of  the  people.    The  power  and  privileges  of  this  part 
of  the  legislature  are  commensurate  to  its  great  importance  to  the  government.    The  com-  . 
mons  possess  the  sinews  of  war :  thev  are  the  keepers  of  the  public  puree  :  all   grants, 
subsidies,  and  taxes  must  originate  with  them  ;  for  it  is  a  constitutional  maxim,  that  taxa- 
tion and  representation  go  hand  in  hand ;  and  that  the  people  only  have  a  riant  to  tax  them. 
selves.    By  the  power  of  withholding  supplies,  they  have  a  strong  control  over  the  exe- 
cutive ;  and,  by  tbe  constitution,  they  enjoy  all  the  privileges  necessary  to  their  dignity 
and  independence,  and  the  unbiassed  discharge  of  their  high  functions.    Though  new  Taws 
may  be  proposed  by  any  member  of  either  house,  the  consent  of  all  the  three  constituent 
parts  of  the  legislature  is  necessary  to  make  them  binding  on  the  subject ;  and,  though  any 
part  of  the  legislature  may,  by  withholding  its  consent,  prevent  the  enactment  of  a  law,  it  re. 
quires  the  agreement  of  the  three  to  repeal  an  existing  statute. 

•*  Thus,"  as  is  observed  by  Blackstone,  "  tbe  true  excellence  of  the  British  government 
consits  in  all  its  pane  forming  a  mutual  check  upon  each  other.  The  legislature  cannot 
abridge  the  executive  power  of  any  rights  which  it  now  has  by  law,  without  its  own  consent. 
The  people  are  a  check  upon  the  nobility,  and  the  nobility  are  a  check  upon  the  people,  by 
the  mutual  privilege  of  rejecting  what  the  other  has  resolved ;  while  the  kingis  a  check 
upon  both ;  which  preserves  the  executive  power  from  encroachment.  And  this  very  exe- 
cutive power  is  again  checked,  kept  and  within  due  bonnds,  by  the  two  houses,  through  tbe 
privilege  they  have  of  inquiring  into,  impeaching,  and  punishing  the  conduct,  not  indeed  of  the 
king  which  would  destroy  his  constitutional  independence  ;  but,  which  is  more  beneficial  to 
the  public,  of  his  evil  and  pernicious  counsellors." 

The  same  laws  that  secure  to  the  king  bis  crown  and  prerogative  secure  to  the  meanest  f  G95  1 
subjects  those  rights  which  are  emphatically  styled  the  brirhtright  of  Britons.  These  are  prin- 
cipally tbe  right  of  personal  security,  of  personal  liberty,  end  of  private  property.  They  are 
asserted ;  1st.  By  the  Great  Charter,  obtained  sword  in  hand  from  King  John,  and  after- 
wards confirmed  in  parliament  by  Henry  III.  Next,  by  a  multitude  of  corroborating  statutes, 
and  after  a  long  interval,  by  the  Petition  of  Right,  the  Habeas  Corpus  Act,  and  the  Bill  of  Rights. 
And,  lastly,  these*  liberties  were  again  asserted  in  the  same  act  (tbe  Act  of  Settlement)  that 
limits  the  crown  to  the  present  royal  family.  The  Great  Charter,  declaratory  of  these  rights, 
states,  "That  no  freeman  shall  be  taken  or  imprisioned,  but  by  the  lawful  judgment  of  his 
squats,  or  the  law  of  the  land ;"  and  the  Petition  of  Rights,  "That  no  person  shall  be  im- 
prisoned or  detained,  without  cause  shewn,  to  which  he  may  answer  according  to  law  ;•»  see 
PetersdoriTs  Lectures,  vol.  i.  p.  41. 
Jn  considering  who,  in  legal  contemplation,  is  entitled  to  exercise  prerogatives,  it  will 
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naturally  be  our  first  inquiry  in  whom  the  crown  is  constitutionally  vested?    It  it  unneees- 
Bary  to  remark  that,  by  tho  king  alone  can  the  prerogatives  be  exercised. 

"The  crown  is,"  says'Sir  W.  Blackstone,  1  Bla.  Com.  J9I.  "  by  common  law  and  consti- 
tutional custom,  hereditary  in  a  manner  peculiar  to  itself,  and,  though  the  right  of  inheri- 
tance may  from  time  to  time  be  changed  or  limited  by  act  of  parliament,  as  was  done  at 
the  Revolution  in  lt>6S,  srill,  u-i.L-r  ntfh  hm'.tuiiois,  the  crawa  continues  hereditary." 
This  rule  is  admirably  illustrated  by  Sir  W.  Blackstone,  by  an  Historical  Sketch  of  the  Ti- 
tles of  the  Kings  of  England.  The  rules  of  inheritance,  which  govern  the  descent  of  pri- 
vate estates,  are  in  general  equally  applicable  to  the  descent  of  the  crown;  5  Bac.  Abr.  591. 
tit.  Prerogative,  c.  1.  The  few  differences  which  exist  were  introduced  on  grounds  of  a 
political  necessity;  the  general  doctrine,  that  all  the  daughters  of  the  father,  who  died  seised, 
are  entitled  to  his  estate,  on  failure  of  a  mile  heir,  Lit.  sect.  241.  does  not  apply  to  the  descent 
of  the  crown,  so  that  the  eldest  daughter  of  the  last  king  is,  under  such  circumstances,  ex- 
clusively heiress  to  the  throne;  Co.  Lit.  15.  b.;  7  Co.  12.  b.;  1  Bla.  Com.  194;  1  Wooddr. 
69.  So,  the  rule  of  possess io  fratris  does  not  hold  on  the  descent  of  the  crown,  nor  is  half- 
blood  any  impediment  in  such  case.  Therefore,  it  a  king  has  issue  a  son  and  a  daughter  by  one 
ventre  and  a  son  by  another  ventre,  and  die,  on  the  death  of  the  eldest  son  without  issue,  the 
younger  brother  is  entitled  to  the  crown,  to  the  exclusion  of  the  daughter;  Plowd.  245;  4 
Inst.  206;  Co.  Lit.  15.  b.;  1  Wood  dr.  69.  Even  the  doctrine  which  anciently  prevailed  in  the 
law  of  descents,  that,  when  the  eldest  son  was  already  provided  for,  the  next  brother  should 
take  the  rest  of  their  father's  inheritance,  was  never  adopted  as  a  rule  of  public  succession  ; 
1  Blac.  Com.  200. 

It  should,  however,  be  remarked,  that  even  a  king  de  facto,  or  one  in  the  actual  exercise 
of  sovereignty,  whilst  he  remains  on  the  throne,  is  by  law  entitled  to  the  royal  prerogative*, 
Plowd.  245;  4  Inst,  206;  Co.  Lit.  15.  b.,  1  Wooddr.  69;  and  is  so  far  king,  that  treason  may, 
legally  speaking,  be  committed  against  him  ;  1  Hawk.  P.  C.  b.  1.  c.  17.  s.  11 ;  Hil.  Hist.  P.  C. 
102;  4  Bla.  Com.  77.  The  doctrine  is  grounded  on  the  maxim,  protestio  trahit  subjectkmem 
et  wubjeetio proteciionem,  7  Rep.  3;  and,  though  it  evidently  contradicts  a  very  common  prin- 
ciple, that  no  one  shall  avail  himself^of  his  own  wrong,  it  appears  to  be,  in  a  political  point 
of  view,  highly  reasonable. 

Immediately  on  the  demise  of  the  king,  his  successor  is  entitled  to  the  prerogatives  at- 
tached to  the  crown  ;  no  coronation,  no  form.il  recognition  of  the  claim  of  the  successor  is 
necessary  to  the  perfection  of  his  title ;  he  becomes,  instantly  on  the  dissolution  of  his  an- 
cestor, a  king  for  every  purpose  ;  Calvin's  case,  7  Co.  Rep.  12;  Plowd.  213  ;  3  Inst.  7;  Hal. 
P.  C.  101 ;  Fost.  R.  189;  1  Bla.  Com.  195.  369  ;  1  Wooddr.  73.  Much  inconvenience  would 
occur,  if  the  realm  were  deprived,  even  for  a  short  period,  of  a  sovereign,  without  whom 
no  act  of  legislation,  however  trilling,  can  be  perfected,  or  executive  affn  r,  however  imma- 
terial, be  legally  performed.  Hence,  it  is  a  maxim  in  the  English  law,  that  the  king  never 
diet ;  his  political  existence  is  never  in  abeyance,  or  suspended.  A  titular  kinu,  or,  in  other 
words,  the  husband  of  a  queen  regnant,  who  is,  in  her  own  right,  heiress  to  the  crown,  has 
no  legal  claim  to  tho  royal  rights,  3  Inst.  7,  8 ;  1  Hawk.  P.  C.  c.  17.  s.  26 ;  which  are  in  such 
case  vested  by  the  constitution  in  the  queen  ;  Hal.  P.  C.  101.  Hence,  treason,  in  the  legal 
acceptation  of  the  term,  cannot  be  committed  against  the  husband  of  a  queen  regnant,  though 
it  maybe  committed  against  the  queen  herself.  It  may  safely  be  advanced  that  a  king  who 
resigns  the  throne,  and  whose  resignation  is  confirmed  in  parliament,  cannot  afterwards  re- 
sume those  prerogatives  which  he  has  previously  renounced  by  his  own  voluntary  act ;  and 
see  2  Hal.  P.  C.  104. 

*  The  king,  we  have  seen,  is  the  head  of  the  church,  1  Chalmer's  Op.  12;  is  possessed  of 
a  snare  of  legislation  ;  and  is  generalissimo  throughout  all  his  dominions:  in  every  part  of 
them  his  Majesty  is  alone  entitled  to  make  war  and  peace ;  but  in  countries  which,  though 
dependent  on  the  British  crown,  having  different  and  local  laws  for  their  internal  govern- 
ment, as  for  instance  the  plantations  or  colonies,  the  minor  prerogatives  and  interests  of  the 
crown  must  be  regulated  and  governed  by  tho  peculiar  and  established  law  of  the  place, 
though  If  such  law  be  silent  on  the  subject,  it  would' appear  tint  tho  prerogative  as  establish- 
ed by  the  English  law  prevails  in  every  respect :  subject,  perhaps,  to  exceptions  which  the 
difference  between  the  constitution  of  tins  country  and  that  of  the  dependent  dominion  may 
necessarily  create.  By  this  principle  many  difficulties  which  freqnently  arise  as  to  the 
king's  foreign  prerogative  may  be  readily  solved.  This  distinction  being  admitted,  it  be- 
comes material  to  eonsider  in  what  countries  dependent  on  England  the  English  laws  as 
such  prevail.  By  ascertaining  this,  we  shall  perceive  to  what  countries  the  royal  preroga- 
tives as  such  extend,  and  how  far  they  may  be  exercised  therein. 

Wales  was  not  completely  conquered  by  England  until  the  reign  of  Edward  the  First. 
That  sovereign  abolished  the  line  of  their  ancient  princes;  constituted  his  second  son  Ed. 
ward  Prince  of  Wales,  and  re-nnnexed  the  country  by  a  kind  of  feudal  resumption  to  the  do- 
minion of  the  crown  of  England  ;  1  Bla.  Com.  93,  94  ;  Burr.  R.  850,851.  Edward  the  First 
treated  the  Welsh  territory  as  a  conquest;  and  of  his  own  authority,  and  by  virtue  of  bis  pre. 
rogative,  made  various  regulations  for  its  governance;  Cowp.  B.  210.  At  last,  however,  in 
the  reign  of  Henry  the  Eighth  it  was  united  to  England,  and  was  pot,  and  still  remains,  on 
the  smms  footing  with  rsspset  to  its  rights,  liberties,  and  laws,  27  Hsn.  8.  e.  9.  &.  34.  a.  35 ; 
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Hen.  8.  c.  26 ;  and  all  statute*  made  in  England  bind  Wales  also,  though  it  be  not  specially 
named,  1  Bla.  Com.  99 ;  Burr.  853 ;  therefore,  as  the  English  laws  extend  to  Wales,  all  his 
Majesty's  prerogatives  equally  apply  to  both  countries ;  Com.  Dig.  tit.  Wales.     By  the  18th 
article  of  the  Union  of  England  and  Scotland,  which  was  effected  in  the  reign  of  Queen  Anne, 
5  &  6  Anne,  ch.  8.  it  is  ordained  that  all  the  then  existing  Scotch  laws  should  remain  in 
force,  alterable  however  by  the  united  parliament  of  Great  Britain ;  so  that  the  municipal  or 
common  laws  of  England  are,  generally  speaking,  of  no  force  or  validity  in  Scotland ;  though, 
since  the  Union,  all  statutes  passed  in  England  bind  and  extend  to  Scotland,  though  that 
country  be  not  particularly  mentioned ;  2  Burr.  R.  853.    The  town  of  Berwick-upon-Tweed 
was  once  part  of  Scotland,  but  is  now  part  of  England,  and  governed  by  English  laws ;  and 
statutes  made  by  the  British  parliament  extend  to  it  unless  it  be  expressly  excepted;  1  Bio. 
Com.  99 ;  2  Burr.  R.  853.  The  inhabitants  of  Ireland  are  for  the  most  part,  observes  Sir  Wil- 
liam BlackBtone,  descended  from  the  English,  who  planted  it  as  a  kind  of  colony,  after  the 
conquest  of  it  by  King  Henry  the  Second,  and  the  laws  of  England  were  then  received  and 
sworn  to  by  the  Irish  nation,  assembled  at  the  council  of  Lismore ;  Pryn.  on  4  Inst.  249. 
The  change  made  in  the  ancient  Irish  laws  was  not  effected  by  any  English  parliament,  but 
by  the  charters  of  Henry  the  Second  and  other  subsequent  sovereigns,  who  considered  it  as 
a  dependent  conquered  domain;  and,  as  such,  possessed  a  legislative  right  over  it;  Cowp. 
Rep.  210.    So  that  it  is,  generally  speaking,  true,  that  the  English  common  law  prevails  in 
Ireland ;  and  it  is  clear  thai  all  statutes  made  in  England  before  the  10  Hen.  7.  were  extend, 
ed  to  Ireland,  and  rendered  of  equal  force  there  by  one  of  Poyning's  laws ;  4  Inst.  351 ;  1  Bla. 
Com.  103.     But  before  the  union  of  the  two  kingdoms,  acts  of  parliament  mado  in  England 
since  the  10  Hen.  7.  in  which  Ireland  was  not  expressly  comprehended,  did  not  relate  to 
that  country.    When  that  important  event  took  place  in  the  year  1800,  and  the  two  countries 
were  incorporated  together,  it  was  expressly  provided  by  39  &  40  Geo.  3.  c.  67.  art  8.  that 
all  laws  in  force  in  Ireland  at  the  time  of  the  Union  should  remain  as  by  law  established,  but 
subject  to  be  altered  by  the  united  parliament.   Since  the  Union  it  should  seem  that  statutes 
made  by  the  parliament  of  the  United  Kingdom  extend  to  Ireland,  though  not  specifically  men- 
tioned,  unless  expressly  excluded,  in  the  same  manner  and  for  the  same  reason  that  Scot, 
land  is  bound  by  English  statutes  since  her  union  with  England.    The  effect  of  the  two  un- 
ions is  to  render  the  different  countries  inseparably  one  and  the  same,  with  certain  excep- 
tions ;  and  as  both  Scotland  and  Ireland  send  representatives  to  the  English  parliament,  there 
seems  no  reason  why  a  statute  made  by  such  united  parliament,  without  any  mention  of  the 
places  to  which  it  should  be  applicable,  should  not  bind  the  whole  United  Kingdom.    With 
regard  to  the  other  adjacent  islands,  which  are  subject  to  the  crown  of  Great  Britain,  some 
of  them,  as  the  Isle  of  Wight,  of  Portland,  of  Thanet,  dec.  are  comprised  within  some  neigh, 
bouring  county ;  and  are,  therefore  to  be  looked  upon  as  annexed  to  the  mother  island,  and 
part  of  the  kingdom  of  England.     But  there  are  others  which  require  a  more  particular  con. 
sideration. 

The  Isle  of  Man  is  a  distinct  territory  from  England  and  is  not  governed  by  our  laws ; 
neither  does  an  act  of  Parliament  extend  to  it,  unless  it  be  particularly  named  therein ;  and 
then  an  act  of  parliament  is  binding  there  ;  4  Inst. 2014;  2  And.  116;  1  Bla. Com.  105,  106. 
The  islands  of  Jersey,  Guernsey,  Sark,  Aldemey,  and  their  appendages,  were  formerly 
parcel  of  the  Duchy  of  Normandy,  and  were  united  to  the  crown  of  England  by  the  first 
prince  of  the  Norman  line ;  Hal.  Hist.  Common  Law,  184.  to  189  ;  3  Burr.  R.  856,  857. 
They  are  governed  by  their  own  separate  laws,  1  Bla.  Com.  106 ;  1  Chalmer's  Op.  58 ;  and 
are  not  bound  by  our  statutes,  unless  particularly  named. 

*  The  constitution  has  made  the  king  the  delegate  or  representative  of  the  people,  with 
regard  to  foreign  affairs ;  and  has  invested  his  Majesty  with  the  supreme  exclusive  power 
of  managing  them ;  1  Bla.  Com.  252. 

t  The  supremacy  of  the  crown  in  all  matters  of  an  ecclesiastical  nature  is,  as  observed 
by  Lord  Hale,  Fortesque,  R.  388.  a  most  indubitable  right,  which  may  be  proved  by  records 
of  unquestionable  truth  and  authority ;  and  though  the  popes  made  great  usurpation  and  en- 
croachments on  this  right,  they  were  ever  complained  of  and  resisted  as  illegal,  2  Burn. 
Ecc.  35,  36 ;  Lord  Raym.  25 ;  and  were  effectually  destroyed  in  the  reign  of  Henry  VIII. 
By  the  stat.  26  Hen.  8.  c.  1.  it  is  declared  that  "  (he  king  shall  be  taken,  accepted  and  repu- 
ted the  only  supreme  head  on  earth  of  the  church  of  England,  called  Anglicana  Ecclesia; 
and  shall  have  and  enjoy,  annexed  and  united  to  the  imperial  crown  of  this  realm,  as  well 
the  title  and  style  thereof,  as  all  honours,  dignities,  preeminences,  jurisdictions,  privileges, 
authorities,  immunities,  profits,  and  commodities  to  the  said  dignity  of  supreme  head  of  the 
same  church  belonging  and  appertaining ;  and  that  the  king  shall  have  full  power  and  author, 
ity,  from  time  to  time,  to  visit,  repress,  redress,  reform,  order,  correct,  restrain,  and  amend 
all  such  errors,  heresies,  abuses,  offences,  contempts,  and  enormities,  whatsoever  they  be, 
which  by  any  matter,  spiritual  authority  or  jurisdiction,  ought  or  may  lawfully  be  reformed, 
VOL.  XIII.  62 
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repressed,  ordered,  redressed,  corrected,  restrained,  or  amended,  most  to  the  pleasure  of 
Almighty  God,  the  increase  of  virtue  in  Christ's  religion,  "and  for  the  preservation  of  the 
peace,  unity,  and  tranquillity  of  this  realm,  any  usage,  custom,  foreign  laws,  foreign  author- 
ity, prescription,  or  any  other  thing  or  things  to  the  contrary  thereof  notwithstanding.** 

It  need  not  be  observed,  that  the  king  cannot  alter  the  established  religion  either  in  this 
country  or  in  any  other  parts  of  his  dominions. 

Ecclesiastics,  and  the  ecclesiastical  laws,  and  the  execution  of  them,  are  peculiarly  sub. 
ject  to  the  royal  authority  and  superintendence,  though  the  king  docs  not  execute  this  pre- 
rogative in  person.  Tnus,  the  kins  hus  in  general  the  power  of  visiting  and  reforming  abus- 
es in  the  church,  Stro.  1056.  through  the  medium  of  the  Lord  Chancellor  or  of  commission- 
ers appointed  under  the  great  seal.  Free  chapels,  hospitals,  and  donations  of  the  King's 
foundation  arc  visitable  only  by  his  Majesty:  and  where  a  king  and  a  subject  join  in  a  found- 
ation, the  king  shall  visit,  for  he  is  founder ;  2  Inst,  68. 

The  right  and  power  of  the  crown  to  dispense  with  the  ecclesiastical  law  in  matters  not 
repugnant  to  the  law  of  God  existed  before  the  time  of  Henry  the  Eighth,  Dav.  70.  b.  A  73; 
Godb.  108 ;  Com.  Dig.  Prerogative,  D.  (D.  29) ;  6  V.  38 ;  Vin.  Ab.  Prerogative,  31.  f.  17. 
vol.  255  ;  2  Burn's  Eccl.  Law,  164,  and  still  exists,  notwithstanding  the  stat.  25  Hen.  8.  c. 
21.  which  vests  a  right  to  grant  dispensations  in  the  archbishop  of  Canterbury ;  for  there 
are  no  words  in  the  statute  expressly  depriving  the  king  of  his  prerogative,  who  enjoys  it 
concurrently  with  the  Archbishop  of  Canterbury;  Hob.  146;  Cro.  Eliz.  542.  601 ;  Moore, 
542 ;  Com.  Dig.  ubi  supra  D.  This  power  is  confined  to  ecclesiastical  regulations,  and  does 
not  apply  where  any  express  provisions  are  pointed  out  by  a  statute,  with  which  the  King 
cannot  dispense  ;  but  in  most  ecclesiastical  affairs  the  power  applies.  Thus  the  king  may 
grant  an  exemption  from  the  visitation  and  jurisdiction  of  the  ordinary,  Day.  72.  which  might 
enable  a  bastard  to  be  a  priest.  Hob.  R.  147 ;  17  Vin.  Ab.  255 ;  1  Burn's  Eccl.  Law,  tit.  Ben- 
efice, 3.  p.  156 ;  1  Bla.  Com.  458,  459  ;  and  may  grant  dispensations  in  commendam.  Tne 
riffhtof  the  kingto  appoint  and  direct  superstitious  uses  to  such  uses  as  are  truly  charitable, 
and  to  pardon  offences  against  the  ecclesiastical  laws,  flows  from  the  same  principle.  So 
the  king  may,  by  a  proclamation,  appoint  fasts  and  days  of  thanksgiving  and  humiliation,  and 
issue  proclamation  for  preventing  and  punishing  immorality  and  profaneness,  and  enjoin  the 
reading  of  the  same  in  churches  and  chapels ;  Comp.  Incumb.  354 ;  10  Anne,  c.  7.  s.  11 ; 
32  Geo.  3.  c.  63  s.  5. 

On  the  same  principles,  the  king  was,  at  common  law,  and  is,  the  ultimate  judge  and  der- 
nier resort  in  ecclesiastical  causes,  though  he  does  not  exercise  this  jurisdiction  in  person ; 
1  Woodr.  V.  E.  77  ;  1  Bla.  Com.  280. 

By  the  stat.  25  Hen.  8  c.  19  it  is  declared,  that  "  for  lack  of  Justice,  at  or  in  any  the  conns 
of  the  archbishops  of  this  realm,  or  in  any  the  king's  dominions,  it  shall  be  lawful  to  the  par- 
ties  grieved  to  appeal  to  the  king's  majesty  in  the  king's  Court  of  Chancery,  and  that  upon 
each  such  appeal,  a  commission  shall  be  directed  under  the  great  seal,  to  such  persons  as 
shall  be  named  by  the  king,  like  as  in  case  of  appeal  from  the  Admiral's  Court,  to  hear  and 
definitively  determine  such  appeals,  and  the  causes  concerning  the  same  ;  which  commis- 
sioners, so  by  the  king  to  be  named  or  appointed,  shall  have  full  power  and  authority  to  hear 
and  definitively  determine  every  such  appeal  with  the  causes,  and  all  circumstances  con- 
cerning the  same ;  and  that  such  judgment  and  sentence  as  the  said  commissioners  shall 
make  and  decree  in  and  upon  any  such  appeal  shall  be  good  and  effectual,  and  also  defini- 
tive ;  and  no  further  appeals  to  be  had  or  made  from  the  said  commissioners  for  the  same.** 

The  disposal  of  the  principal  ecclesiastical  preferments  belongs  also  to  the  king,  as  the 
head  of  the  national  church.  The  stat.  25  Hen.  8.  c.  20.  enacts,  "  that  on  every  avoidance 
of  every  archbishopric  or  bishopric  within  this  realm,  or  in  any  other  the  king's  dominions, 
the  king  may  grant  to  the  prior  and  convent,  or  the  dean  and  chapter  of  the  cathedral  churches 
or  monasteries  where  the  see  of  such  archbishopric  or  bishopric  shall  happen  to  be  void,  a 
licence  under  the  great  seal,  as  of  old  time  hath  been  accustomed,  to  proceed  to  election  of 
an  archbishop  or  bishop  of  the  see  so  being  void,  with  letters  missive,  containing  the  name 

*  The  prerogative  of  creating  courts  and  offices  has  been  immemorially  exercised  by  the 
kings  of  England,  and  is  founded  on  the  capacities  of  executive  magistrate  and  distributor  of 
justice,  which  the  constitution  of  the*  country  has  assigned  to  the  sovereign  ;  Finch,  L.  162; 
1  Bla.  Com.  226,  272.  The  judges  can,  generally  speaking  derive  their  authority  only  from 
the  crown  ;  27  Hen.  8  c.  24  ;  Co.  Lit.  2G0 ;  2  Bac.  Abr  97.  And  those  who  claim  a  prescrip- 
tive right  to  hold  a  judicial  office,  implied  to  hold  by  royal  grant;  1  Bla.  Cora.  24.  The 
Lord  Chancellor  is  appointed  by  the  mesne  delivery  of  the  king's  great  seal  into  his  custody: 
Lamb.  Archeion,  65;  1  Rol.  Ab.  385.  The  Chief  Justice  of  the  Court  of  King's  Bench  is 
created  by  writ;  4  Inst.  74,  75.  The  Vice-chancellor,  5  Geo.  3.  c.  24.  and  the  rest  of  the 
judges,  4  Inst.  74,  75.  are  named  by  letters  patent.  By  the  policy  of  the  common  law,  the 
people  choose  the  sheriffs,  conservators  of  the  peace,  and  other  officers  of  a  similar  descrip- 
tion who  were  concerned  in  matters  that  affected  the  public  liberty ;  2  Inst.  558.  172; 
Edw.  1.  c.  8 ;  Lamb.  15,  16,  &  17 ;  1  Bla.  Com.  347 ;  1  Woodv.  88. 
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of  the  person  which  they  shaU  elect  and  choose  ;  by  virtue  of  which  licence  the  same  dean 
and  chapter,  or  prior  and  convent,  to  whom  any  such  licence  and  letters  missive  shall  be  di- 
rected, shall  with  all  speed  and  celerity  in  due  form  elect  and  choose  the  same  persons 
named  in  the  said  letters  missive,  to  the  dignity  and  office  of  the  archbishopric  or  bishopric 
bo  being  void,  and  none  other  ;  and  if  they  do  defer  or  delay  their  selection  above  twelve 
days  next  after  such  license  or  lctrers  missive  to  the  in  delivered,  that  then  for  every  such 
default,  the  king  at  his  liberty  and  pleasure  shall  nominate  and  present,  by  his  letters  patent 
under  his  great  seal,  such  a  person  to  the  said  office  and  dignity  so  being  void  as  he  shall 
think  able  and  convenient  for  the  same  ;  and  that  every  such  nomination  and  presentment 
to  be  made  by  the  ki:ig,  if  it  be  made  to  the  office  and  dignity  of  a  bishop,  shall  bctnade  to 
the  archbishop  and  metropolitan  of  the  province  where  the  see  of  the  same  bishopric  is  void, 
if  the  see  of  the  said  archbishopric  be  then  full,  and  net  void ;  and  if  it  be  void,  then  to  be 
made  to  such  archbishop  or  metropolitan  within  this  realm,  or  in  any  the  king's  dominions, 
as  shall  please  the  king's  highness,  his  heirs,  or  successors;  and  if  any  such  nomination 
or  presentment  shall  happen  to  be  made  for  default  of  such  election  to  the  dignity  or  office 
of  any  archbishop,  then  the  king,  by  his  letters  patent  under  his  great  seal,  shall  nominate 
and  present  such  person  as  he  will  dispose  to  have  the  said  office  and  dignity  of  archbish- 
opric being  void  to  one  snrh  archbishop,  and  two  such  bishops,  or  else  to  four  such  bishops 
within  this  realm,  or  in  any  the  kings  dominions,  as  shall  be  assigned  by  his  majesty."  This 
statute  was  afterwards  repealed  by  Edw.  6.  c.  2.  which  enacted,  that  all  bishoprics  should 
be  donative  as  formerly.  It  states  in  the  preamble,  that  these  elections  are  in  very  deed  no 
elections  ;  but  only  by  a  writ  of  conge  d'elire  have  colours,  shadows,  or  pretences  of  elec- 
tion ;  1  Burn's  Eccl.  Law,  202.  This  is  certainly  good  sense  ;  for  the  permission  to  elect 
where  there  is  no  power  to  reject  can  hardly  be  reconciled  with  the  freedom  of  election. 

In  consequence  of  his  prerogative  in  church  matters,  and  as  founder  of  archbishoprics, 
and  bishoprics,  the  king  is  entitled  to  the  custody,  and  is  seised  of  the  freehold,  1  Wooddr. 
V.  L.  297;  of  the  temporalities  of  bishops,  that  is,  the. lay  revenues,  lands,  and  tenements, 
which  belong  to  the  archbishops'  or  bishops'  see,  1  Bla.  Com.  282 ;  during  the  vacancy  of  the 
archbishopric  or  bishopric.  This  prerogative  is  of  so  hiju'h  a  nature  that  a  subject  cannot 
claim  the  temporalities  during  the  vacancy  by  grant  or  prescription  ;  2  Inst.  15.  But  now 
by  stat.  14  Ed.  3.  s.  4.  c.  4.  5.  the  king  may  after  the  vacancy  lease  the  temporalities  to  the 
dean  and  chapter,  saving  to  himself  all  advowsons,  escheats,  and  the  like.  During  the  va- 
cancy, the  crown  has  the  right  of  presenting  to  such  benefices  and  other  preferments  as  fall 
within  the  time  of  vacation  ;  17  Ed.  2.  c.  14;  1  Bla.  Coin.  282;  6  Com.  Dig.  45.  And  by  the 
stat.  17  Ed.  2.  s.  2.  c.  14.  the  king  shall  have  escheats  of  lands  of  the  freeholders  of  arch, 
bishops  and  bishops,  when  such  tenants  be  tainted  for.  felony  in  time  of  vacancy,  whilst  their 
temporalities  were  in  the  king's  hands  to  give  at  his  pleasure,  saving  to  such  prelates  the 
service  that  thereto  is  due,  and  accustomed.  Accordingly,  the  temporalities  being  in  Queen 
Elizabeth's  hands,  a  copyhold  escheated,  which  was  granted  by  the  Queen,  and  it  was  held 
to  be  good. 

*  It  is  impossible,  says  Sir  Wm.  Black  stone,  that  a  government  can  be  maintained  with, 
oat  a  due  subordination  of  rank,  that  the  people  may  know  and  distinguish  such  as  are  set 
over  them,  in  order  to  yield  them  their  due  respect  and  obedience  ;  and  also  that  the  offi- 
cers themselves,  being  encouraged  by  emulation  end  the  hopes  of  superiority,  may  the  bet. 
ter  discharge  their  functions:  and  the  law  supposes  that  no  one  can  be  so  good  a  judge  of 
their  several  merits  and  services  as  the  king,  himself,  who  employs  them  ;  3  Bla.  Com.  271. 
396;  3  Cruise  Dig.  171.  The  crown  alone,  therefore,  can  create  and  confer  dignities  and 
honours.  The  king  is  not  only  the  fountain  but  the  parent  of  them.  Nor  can  even  an  ordi- 
nance of  the  House  of  Lords  confer  peerage ;  1  Ld.  Rjytn.  16. 

t  Though  justice  flows  from  the  king  ns  its  fountain,  he  cannot  administer  it  personally, 
or  authorize  any  deviation  from  the  laws.  The  first  principles  of  equity  forbid  that  any  one 
should  be  judge  in  his  own  cause ;  which  may  be  one  reason  that  the  constitution  has,  by  an 
indiscriminate  dictate,  deprived  the  crown  of  the  power  of  personally  interfering  with  the 
administration  of  justice.  If  this  were  not  the  case,  the  prerogative,  instead  of  being  in  fact 
subservient  to,  would  be  above,  the  laws,  and  the  properly  of  the  subject  would  be  defence. 
lew. 

There  nre  certain  substantial  and  important  peculiarities  in  favour  of  the  king  with  re- 
spect to  legal  proceedings,  which  will- be  here  mentioned;  others  of  less  importance  will 
be  incidentally  stated  in  the  course  of  this  and  the  following  paragraph.  Extraordinary  re. 
medies  are  assigned  to  the  king,  because,  as  Lord  Coke  observes,  Thesaurus  Regie  est  fvnda- 
mentum  belli  et  firmamentum  pari* ;  Co.  Lit.  131.  b.  In  the  first  place,  though  his  subjects  _ 
are  in  many  instances  under  the  necessity  of  suing  in  particular  courts,  the  king  has  the  un- 
doubted privilege  of  suing  in  any  court  he  pleases;  4  Inst.  17;  Plowd.  243;  Roll. R. 290; 
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Finch,  L.  81 ;  Fortescuc,  R.  101.  He  may  bring  a  quare  impedit,  or  writ  of  right,  or  of 
cheat,  in  K.  B.  and  may  have  a  quare  impedit  in  K.  B.  though  there  have  b?en  a  recovery  in 
C  B.;  Blac.  Rep.  131.  132.  The  crown  possesses  also  the  power  of  causing  suits  in  other 
courts  to  be  removed  into  the  Court  of  Exchequer,  where  the  revenue  is  concerned  in  the 
eventof  the  proccading,  or  the  action  touches  the  profit  of  the  king  however  remotely,  and 
though  the  king  be  not  a  party  thereto;  Parker,  143;  Anstr.  205, 214.  And  an  account  with 
the  king  can  only  be  enforced  in  this  his  court  of  revenuer 

The  modes  of  redress  which  the  crown  may  adopt  against  a  subject,  are — 1st,  by  the  usu- 
al common  law  actions  :  2nd,  by  inquisition,  or  inquest  of  office ;  and  uBder  this  head  may 
be  included  extents  in  chief  and  in  aid,  see  ante,  tit.  Extents,  and  the  writ  of  diem  elamsrt 
extremum :  3rd,  by  scire  facais  to  repeal  grants,  &c. ;  4th,  by  information  of  instrusion,  or  debt, 
and  in  rem  ;  5th,  by  quo  warranto  ;  6th,  by  mandamus.  The  general  rule  is,  that  the  king 
may  waive  his  prerogative  remedies  and  adopt  such  as  are  assigned  to  his  subjects.  He 
may  maintain  the  usual  common  law  actions,  as  trespass  quare  clausum  f regit,  or  for  taking 
his  goods  ;  1  Rol.  Abr.  373.  The  only  exception  seems  to  be  in  the  case  of  actions,  which 
suppose  an  eviction  or  disseisin  as  an  assize,  or,  it  seems,  an  action  of  ejectment;  12  East, 
96.  The  king  cannot  maintain  such  actions,  they  being  inconsistent  with  his  royal  dignity, 
and  contradictory  to  the  fiction  of  law,  that  the  king  cannot  be  dispossessed  of  property  once 
vested  in  him ;  3  Bla.  Com  257.  But  the  king  may  maintain  a  quare  impedit  which  supposes 
the  claimant's  possession,  and  might  also  maintain  a  writ  of  ravishment  of  ward.  And  though 
the  king  choose  a  common  law  action,  he  may  by  virtue  of  the  prerogative  we  have  just 
noticed  commence  it  in  any  court;  3  Bla.  Com.  257.  Where  the  king  proceeds  by  suit  at 
common  law,  and  another  person  is  interested  with  him,  it  seems  that  the  action  may  be 
brought  in  the  name  of  the  king  and  such  common  person.  The  law,  having  provided  more 
efficacious  and  peculiar  remedies  in  favour  of  the  crown,  it  is  verv  unusual  for  it  to  proceed 
by  the  usual  common  law  actions.  Proceedings  under  an  inquisition  of  office,  or  an  office, 
as  it  is  termed  in  the  old  books,  is  a  peculiar  prerogative  remedy  for  the  benefit  of  the  crown, 
which  was  formerly  much  in  use,  and  is  still  resorted  to  on  many  occasions.  It  is  an  inqui- 
ry made,  through  the  medium  of  an  indefinite  number  of  jurors  summoned  by  the  sheriff*,  Finch, 
L.  323,  324 ;  35  Com.  Dig.  Viscount,  c.  5 ;  by  the  king's  officer,  his  sheriff,  coroner,  varfoie 
officii,  or  by  writ  to  them  sent  for  that  purpose,  or  by  commissioners  specially  appointed, 
[  699  ]  concerning  any  matter  that  entitles  the  king  to  the  possession  of  lands  or  tenements,  goods, 
or  chattels.  These  offices  are  of  two  sorts,  one  of  entitling  and  another  of  instruction.  The 
former  issued  out  of  Chancery,  in  cases  where  an  office  is  necessary  to  entitle  the  king,  and 
is  under  the  great  seal,  as  the  king  cannot  take  but  by  the  matter  of  record ;  the  latter  issued 
out  of  the  Exchequer  Court  under  its  seal :  or,  if  the  land.were  under  52.  in  value,  was  takes 
by  the  king's  escheator,  &c,  of  his  own  accord  and  virtute  officii,  in  cases  where  an  office 
waBnot  necessary  to  entitle  the  king  for  the  better  instruction  of  the  officer  before  seizure, 
and  in  favour  of  the  subject  that  hasty  measures  might  not  be  adopted  ;  Gilb.  Excbeq.  109. 
113,  114 ;  16  Vin.  Abr.  79.  Office  B.;  12  East,  102.  This  inquiry  is  an  office  or  presentment ; 
an  office  which  finds  matter  to  entitle  the  king  to  some  possession,  for  an  office  is  a  title  for 
the  king ;  Finch,  L.  3.  24 ;  2  Ark.  399.  This  is  an  admirably  constructed  barrier  between 
the  crown  and  the  subject ;  the  object  evidently  is  to  support  that  fundamental  principle  of 
English  law,  that  the  king  may  not  enter  upon  or  seize  any  man's  possessions  upon  bare  sur- 
mises, without  the  intervention  of  a  juay ;  Magna  Charta ;  9  Hen.  3.  29  ;  2  Inst.  46 ;  Gilb. 
Excheq.  132 ;  Hob.  347 ;  1  Bla.  Rep.  130  ;  3  Bla.  Com.  259.  And  the  object  is  attained  by 
the  opportunity  afforded  the  subject  of  interpleading  with  the  crown  by  traversing  its  title,  or 
setting  up  a  be'ter  in  a  monstrous  de  droit,  er  petition  of  right,  which  wili  be  considered  in 
a  future  section.  For  in  cases  where  an  office  is  a  necessary  preliminary,  the  king  and  his 
officers  cannot  seize  the  property  without  it ;  nor  has  the  king  a  title  tor  many  purposes ;  12 
East,  90. 

At  present  our  inquiry  will  be, — first,  as  to  offices  with  respect  to  real  property;  and  so. 
condly,  with  respect  to  goods  and  debts ;  under  which  head  also  might  be  considered  the 
law  of  extents,  see  ante,  tit.  Extents ;  and  some  geueral  observations  on  the  law  of  offices 
will  be  submitted  to  the  reader's  attention.    With  respect  to  lands,  inquests  of  offices  were 
more  frequently  in  practice  than  at  present  during  the  continuance  of  the  military  tenures 
amongst  us,  when  upon  the  death  of  every  one  of  the  king's  tenants  an  inquest  of  office  was 
held,  called  an  inquisitio  poet  mortem,  to  inquire  of  what  lands  he  died  seised,  nho  was  his 
heir,  and  of  what  age,  in  order  to  entitle  the  king  to  his  marriage-wardship,  relief,  primer 
seisin,  or  other  advantages,  as  the  circumstances  of  the  case  might  justify.     To  superintend 
and  regulate  these  inquiries,  the  court  of  wards  was  instituted  by  stat.  32  Hen.  8.  c.  46.  which 
was  abolished  at  the  restoration  of  King  Charles  II.  together  with  the  oppressive  tenares 
upon  which  it  was  founded ;  3  Bla.  Com.  258.     Latterly,  the  inquiries  are  whether  the 
king' 8  tenant  for  life  died  seised,  whereby  the  reversion  accrues  to  the  king.     Whether  A. 
who  held  immediately  of  the  crown,  died  without  heirs,  in  which  case  the  lands  belong  to 
the  king  by  escheats;  12  East,  96.    Whether  B.  is  attainted  of  treason,  whereby  his  estate 
is  forfeited  to  the  crown.    Whether  C,  who  has  purchased  lands,  be  an  alien,  which  is  an- 
other cause  of  forfeiture.    Whether  D.  be  an  idiot,  a  nativitate,  and,  therefore,  together 
with  his  lands  appertains  to  the  custody  of  the  king  ;  and  other  questions  of  the  like  import, 
concerning  both  the  circumstances  of  the  tenants  and  the  value  or  identity  of  the  lands;  3 
Bla.  Com.  258.    The  principal  rule  with  respect  to  offices  is,  that  they  are  not  necessary 
when  the  king's  title  already  appears  in  any  shape  of  record ;  12  East,  95. 
With  respect  to  the  necessity  of  having  an  office,  the  rule  is,  that  in  all  cases  where  a 
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common  person  cannot  have  possession,  neither  in  deed  nor  in  law,  without  an  entry,  the 
king  cannot  have  it  without  an  office  or  other  record.  As  if  the  king's  tenant  alien  in 
mortmain,  or  without  license,  or  his  majesty  claim  upon  a  forfeiture  on  a  condition  broken, 
an  office  is  necessary.  With  respect  to  forfeitures,  and  the  right.of  the  crown  to  enter 
without  office,  under  a  proviso  of  re-entry  in  a  crown  lease,  on  non-payment  of  rent, 
Ac,  the  distinction  seems  to  be  whether  or  not  such  forfeiture  appear  of  record.  If 
the  rent  in  such  case  be  made  payable  at  the  exchequer,  an  office  seems  necessary;  be- 
cause, if  the  rent  had  been  paid,  the  payment  would  have  been  entered  of  record,  and  not 
being  so,  the  default  appears  of  record,  12  East,  113;  aliter,  if  the  rent  be  not  so  payable. 
So,  if  the  king  claim  the  land  of  an  idiot,  lunatic,  &c,  the  person  ought  to  be  found  an 
idiot,  &c.  by  office.  So,  if  he  claim  the  year,  day,  and  waste  of  a  felon  attainted,  or  the 
temporalities  of  a  bishop,  or  a  freehold  or  inheritance,  as  forfeited  for  a  contempt.  So,  if 
be  claim,  as  forfeited  to  the  crown,  choses  in  action  which  belonged  to  an  alien  enemy;  in 
such  case  a  peace  before  the  inquisition  taken  discbarges  the  forfeiture ;  Parker,  267.  And 
an  office  seems  necessary  to  entitle  the  king  to  a  bond,  forfeited  by  one  or  two  joint  obli- 
gees committing  suicide. 

As  to  personalty,  the  general  rule  seems  to  be  that  the  ktng  is  entttled  without  office,  or 
other  matter  of  record,  as  in  the  case  of  goods  and  choses  in  action  of  felons,  wreck  of 
the  sea,  treasure  trove,  the  profits  of  lands,  of  clerks,  &c.  convicted  of  felony,  or  of  per- 
sons outlawed  in  a  personal  action ;  2  Vent.  270  ;  2  B.  &  A.  258.    So,  in  the  case  of  si. 
rnony,  the  king  shall  present  without  office :  and  it  is  unnecessary  on   the  nomination  of 
the  crown  to  an  office  void  by  the  stat.  5  and  6  Edw.  6.  c.  16.    On  this  subject,  Sir  Wm. 
Blackstone  remarks,  3  Com.  259.  that  "  with   regard  to  other  matters,  the  inquests  of  of. 
fice  shall  remain  in  force,  and  are  taken  upon  proper  occasions,  being  extended  not  only 
to  lands,  but  also  to  goods  and  chattels  personal,  as  in  the  case  of  wreck,  treasure  trove,  and 
the  like,  and  especially  as  to  forfeitures  for  offences.     For  every  jury  which  tries  a  man 
for  treason  or  felony,  every  coroner's  inquest  that  sits  upon  a  felo  deee,  or  one  killed  by  a 
chance  medley,  is  not  only,  with  regard  to  chattels,  but  also  as  to  real  interests,  in  all  res- 
pects an  inquest  of  office ;  and  if  they  find  the  treason  or  felony,  or  even  the  flight  of  the 
party  accused  (though  innocent),  the  king  is  thereupon  by  virtue  of  this  offiee  found  entitled 
to  have  his  forfeitures;  and  also  in  the  case  of  chance  medley,  he  or  his  grantee  are  en- 
titled to  such  things,  by  way  of  deodand,  as  have  moved  to  the  death  of  a  party.     By  the 
stat.  1  Hen.  8.  c.  8.,  the  escheators  were  to  sit  in  open  places,  and  the  she  riffs  were  to  re. 
turn  jurors,  and  the  inquisition  was  to  be  taken  by  indenture,  whereof  one  part  was  to  re. 
main  with  the  foreman  of  the  jury,  and  the  other  part  was  to  be  returned  into  the  Chancery 
or  Exchequer  within  one  month,  and  from  the  Chancery  it  was  to  be  transcribed  into  the  Ex. 
chequer.     The  reason  why  jt  was  returned  into  Chancery  was,  because  that   was  a  court 
that  was  always  open,  since  the  Chancellor  was  always  an  itinerant  with  the  Prince  ;  see 
Gilb.  Excheq.  110  ;  and  Finch.  L.326. 

*  The  petition  de  droit,  or  petition  of  right,  is  an  ancient  common  law  remedy  for  the 
subject  against  the  crown,  and  it  is  said  to  owe  its  origin  to  Edw.  1 ;  3  Bia.  Com.  256. 
This  mode  of  proceeding  is  peculiarly  suited  to  the  dignity  of  the  sovereign,  and  being  in- 
stituted for  the  purpose  of  preserving  entire  the  respect  and  submission  due  to  the  king,  can 
be  adopted  only  against  him,  and  does  not  lie  in  the  case  of  the  queen  or  the  prince.  But 
where  the  king  is  concerned,  and  a  petition  is  the  proper  remedy,  it  is  immaterial  whether 
bis  maiesty  be  seised  of  the  property  in  question  in  his  own  or  another  person's  right.  It 
will  be  material  to  consider — 1st.  When  a  petition  is  the  proper  remedy ;  and  2dly.  The 
mode  of  proceeding  upon  it. 

Aneicntly,  a  petition  was  the  necessary  course  of  proceeding  in  numerous  cases,  but  the 
delay  and  expence  attending  the  proceeding  induced  the  legislature  to  afford  the  subject  a 
much  more  summary  method  of  interpleading  with  the  crown.  This  was  effected  by  extend- 
ing and  rendering  almost  universal  the  remedies  by  "  monstran*  de  droit"  and  "  traverse  of 
office,"  which  will  be  considered  in  the  ensuing  section.  Whenever,  therefore,  either  of 
such  remedies  can  be  adopted,  that  by  petition,  though  it  be  sustainable,  would  not  be  adopt- 
ed, and  is  irrelevant. 

As  to  the  mode  of  proceeding,  it  is  the  very  essence  of  the  petition  that  it  should  contain 
nothing  of  a  mandatory  nature.  The  petition  is,  however,  substantially,,^  well  as  nominally, 
a  petition  of  right,  as  the  prayer  of  it  is  grantable  ex  debito  juotitia,  and  Magna  Chartasays, 
nulli  vendemus  nulli  neg animus  out  differ emus  justitiam  vel  rectum  ;  Tr.  2  Marr.  378.  The 
petition  must  be  carefully  drawn  up,  and  must  state  the  whole  of  the  title  or  titles,  or  claim 
of  the  crown  ;  for  if  it  be  found  by  the  writ  of  search  that  any  title  of  the  King  be  omitted, 
the  petition  shall  abate  ;  and  the  reason  of  it  is,  because  that,  if  on  this  suit  of  petition  the 
king  take  an  issue  with  the  party,  which  is  found  against  him,  his  highness  then  shall  be 
concluded  for  evermore  to  claim  by  any  of  the  points  contained  in  the  said  petition;  3  Bia. 
Com.  256 ;  and  of  course  the  plaintiff,  or  supplicant,  must  state  his  own  title  at  length. 
Thus,  if  a  disseisor  of  lands  which  are  holder  of  the  crown  dies  seised,  without  any  heirs, 
whereby  the  king  is  prima  facie  entitled  to  the  lands,  see  12  East,  96 ;  and  the  possession 
is  cast  upon  him,  either  by  inquest  of  office  or  by  any  act  of  law,  without  any  office  found  ; 
•now  the  disseisee  shall  have  remedy  by  petition  of  right,  suggesting  the  title  of  the  crown 
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and  his  own  superior  right  before  the  disseisin  made.  The  petition  may  be  to  the  king  in 
parliament,  or  in  any  of  the  king's  courts  of  record,  and  is  usually  in  the  treasurer's  remem- 
brancer's office. 

*  The  traverse  of  office  was,  at  common  law,  a  very  contracted  remedy.  It  only  lay  in 
the  case  of  goods  and  chattels,  or  where  the  office  did  not  give  a  seisin  or  possession  of 
land  to  the  king,  but  merely  entitled  him  to  an  action  for  the  recovery  of  land ;  as,  for  in- 
stance, in  the  case  of  an  office  rinding  that  the  king's  tenant  had  done  waste,  collusively 
conveyed,  &c.  It  was  not  sustainable  at  common  law,  where  the  king  was  entitled  to  lands 
by  office,  or  by  other  matter  of  record,  judicial  or  ministerial,  however  untrue;  and  it  was 
a  still  more  mischievous  hardship  on  the  subject,  that,  at  common  law,  only  offices  of  in- 
struction could  be  traversed.  All  these  mischiefs  are  now,  however,  removed  by  several 
statutes,  which  give  a  traverse  (or  monstrans  de  droit)  in  lieu  of  the  proceeding  by  petition 
and  that  at  the  present  day  offices  may  be  traversed  by  any  subject  claiming  property  seis- 
ed by  the  crown,  whether  the  object  be  to  recover  land  or  not,  and  though  the  office  be  un- 
true, or  the  traverser  have  no  record  showing  his  right;  or,  in  some  cases,  though  the  king 
be  entitled  by  double  matter  of  record,  and  the  subject  be  not  put  out  of  possession  by  the 
escheator. 

Between  subject  and  subject  mere  prior  possession  rs  in  general  sufficient  against  a  wrong 
doer,  or  person  who  cannot  show  a  better  title.  But  in  the  case  of  a  seizure  of  land  by  the 
crown,  it  is  not  sufficient  for  the  subject  traversing  the  office  to  rely  on  his  own  title  or  pos- 
session, however  strong,  but  he  must  answer  the  king's  title  as  found  by  the  office;  and 
though  the  king  have  none,  and  the  office  be  untrue,  yet  if  the  traverser  cannot  show  a  le- 
gal title,  his  prior  possession  will  not  avail,  and  the  King  may  retain  against  him.  But  it 
seems,  an  estate  by  disseisin  is  sufficient;  2  Saund.  3.  The  party  traversing  must  also  es- 
tablish his  title  as  stated  in  the  traverse ;  if  he  cannot,  it  will  not  avail  that  he  has  in  fact  a 
good  title. 

t  It  is  a  clear  rule,  that  as  well  for  the  protection  of  the  king,  as  the  security  of  the  sub- 
ject, and  on  account  of  the  high  consideration  entertained  by  the  law  towards  his  majesty, 
no  freehold,  interest,  franchise,  or  liberty,  &c.  can  be  transferred  from  the  crown  but  by  mat- 
ter of  record.  This  is  effected  by  letters  patent  under  the  great  seal,  which  is  a  record  and 
evidence  per  »e  without  further  proof;  and  that  such  seal  may  not  he  affixed  without  due 
caution  and  consideration,  certain  preliminary  steps  are  requisite.  It  also  appears  that  chat- 
tels real  can  in  general  only  pass  from  the  crown  under  the  great  seal ;  but  it  is  a  general 
rule,  that  personal  things,  as  goods  or  choses  in  action,  or  the  discharge  of  a  debt,  need  not 
be  granted  by  the  crown  under  the  great  seal,  but  may  be  legally  transferred  under  the 
privy  seal.  Various  other  matters  of  small  importance  may  also  be  done  without  the  great 
seal ;  and  it  seems  that  land  may,  by  the  course  of  the  court,  be  granted  or  leased  under 
*  the  Exchequer  seal.  Nor  can  the  king  lake  away  any  freehold  interest,  or  even  a  term  for 
years,  or  surrender,  &c.  without  matter  of  record  ;  as  a  deed  enrolled,  &c.  But  it  seems 
that  the  surrender  of  a  copyhold  to  the  king,  as  lord  of  a  mannor,  in  pursuance  of  the  cus- 
tom of  the  manor,  is  good;  and  the  crown  may  take  goods  and  choses  in  action,  without 
matter  of  record,  either  by  way  of  grant  or  testamentary  bequest. 

In  ordinary  cases,  between  subject  and  subject,  the  principle  is,  that  the  grant  shall  be 
construed,  if  the  meaning  be  doubtful,  most  strongly  against  the  grantor,  who  is  presumed 
to  use  the  most  cautious  words  for  his  own  advantage  and  security  :  but  in  the  case  of  the 
king,  whose  grants  chiefly  flow  from  his  royal  bounty  and  grace,  the   rule  is  otherwise,  and 
crown  grants  have  at  all  times  been  construed  most  favourably  for  the  king  where  a  fair 
doubt  exists  as  to  the  real  meaning  of  the  instrument,  as  well  in  the  instance  of  grants  from 
his  majesty  as  in  case  of  transfers  to  him  ;  3.  T.  R.  279 ;  4  East  338 ;  5  Taunt.  751.     As,  if 
the  king  grant  a  minor-house,  held  by  him,  with  all  franchises  belonging,  Ac,  the  fran- 
chises in  the  hands  of  the  feoffor,  and  which  became  merged  in,  or  re-annexed  to,  the  crown 
by  the  king's  purchase,  do  not  pass.     So  if  the  king  grant  a  manor,  with  all  lands,  accepted 
or  reputed  as  parcels,  nothing  passes  which  is  not  a  parcel  in  truth  and  of  right,  and  which 
had  not  immemonally  been  so  ;  2  Rol.  Ab.  106.     Nor  will  a  grant  of  mines,  amerciaments, 
and  excheats,  pass  royal  franchise  of  that  description,  Plowd.  336:  Dav.  17.  57  ;  or  a  grant 
of  bona  et  catera  sua  pass  specialities  ;  2  Rol.  195.  b.  20  ;  1  Bla.  Rep.  120;  or  a  grant  of 
bona  felonum  pass  the  goods  of  a  suicide  ;  17  Vin.  Ab.  130.     Because  general  words  in  the 
king's  grant  never  extend  to  a  grant  of  things  which  belong  to  the  king  by  virtue  of  his  pre- 
rogative,  for  such  ou^lit  tube  expressly  mentioned,  Rol.  Ab.  130 ;  Com.  Dig.  G.  7 ;  in  other 
words,  if  under  a  general  name  a  grant  comprehends  things  of  a  royal  and  base  nature,  the 
base  only  shall  pass;  I  Bla.  Rep.  181. 

A  decided  uncertainty  will  avoid  a  grant  from  the  crown,  not  only  as  against  the  patentee 
but  also  as  against  the  king,  because  it  raises  a  presumption  of  deceit ;  Bulstr.  10  :  17  Yin. 
Ab.  140;  Prerog.  F.  6;  6  Bic.  Ab.  602;  Co.  Ent  384.  As  if  the  king  grant  a  peace  of 
land,  parcel  of  a  waste,  &c.  without  designating  what  piece,  Leon.  30.  pi.  36;  12  Rep.  86; 
or  grant  land  or  a  rent,  in  which  there  may  be  various  interests  without  limiting  or  specify- 
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ing  any  particular  estate  in  the  gift ;  and  in  this  case  the  patentee  takes  no  interest  whatso- 
ever ;  Rol.  Ab.  845 ;  Dav.  35. 45 ;  1  Bla.  Rep.  118. 

With  respect  to  mis-recitals  and  false  suggestions  or  deceit,  these  also  will,  in  certain 
eases,  invalidate  a  grant  from  the  crown ,  2  Bla.  Com.  345.  And  here  it  may  be  noticed, 
that  to  prevent  deceits,  it  is  in  general  necessary  that  a  grant  by  the  crown  of  any  reversion 
should  recite  the  particular  previous  term,  estate,  or  interest,  still  in  esse,  and  which  is  of 
record;  17  Vin.  108  Prerog.  Q.  b.  2;  Com.  Dig.  Grant.  G.  10.  And  even  if  the  king  (by 
matter  of  record,  as  is  necessary)  lease  land  to  B.,  and  afterwards  grant  him  a  new  lease 
'without  reciting  the  first,  the  last  charter  is  void,  without  regard  to  the  effect  it  may  have 
on  the  first ;  Cro.  Eliz.  231. 

The  general  rule  appears  to  be,  that  the  grant  need  not  recite  the  king's  title  ;  1  Co.  45. 
b.  51.  a ;  Mo.  318.  20;  aad  it  seems  that,  if  after  reciting  certain  facts,  a  charter  draw  as  a 
conclusion"  that  the  king  has  a  certain  estate,  which  is  neither  correct  in  law  or  fact,  this 
false  conclusion  not  being  any  part  of  the  consideration  of  the  grant,  and  not  having  arisen 
from  the  misinformation  or  fault  of  the  grantee,  but  being  the  surmise  and  mistake  of 
the  king,  shall  not  avoid  the  charter ;  6  Co.  55.  a.  In  the  case  of  lands  the  grantee  does 
not,  by  taking  them  from  the  crown,  acquire  any  particular  privileges.  He  is  not  thereby 
protected  against  the  common  law  remedies  and  rights  which  others  may  possess  in  respect 
of  the  property,  however  such  remedies  and  rights  might  be  impeded  whilst  the  king  held 
it,  nor  shall  he  take  advantage  of  the  maxim  nullum  tempus  ocaurrit  regi;  Poph.  26. 

The  assignee  of  a  chose  in  action  granted  by  the  crown  may  either  sue  in  his  own  name 
or  use  the  king's  name  and  the  prerogative  process,  though  the  assignment  contain  no 
words  expressly  enabling  the  grantee  so  to  do;  Owen,  113;  Cro.  Jac.  82.  179;  Dyer,  30; 
1  PI.  7,  8 ;  Sav.  2.  133 ;  1  P.  Wma.  252 ;  17  Vin.  Ab.  96.  tit.  Prerog.  M.  69 ;  5  Bac.  Ab.  606. 
Prerog.  F.3. 

When  royal  grants  are  void,  a  scire  facias  is  in  general  requisite ;  but  by  stat.  1  Ann.  c 
7.  s.  7.  for  restraining  grants  of  the  lands  and  revenues  of  the  crown,  grants  contrary  to  that 
act  shall  be  void,  without  any  inquisition,  or  scire  facins,  or  other  proceeding. 

*  The  dignity  of  the  sovereign  and  the  safety  of  the  state,  necessarily  free  the  person  of 
the  king  from  liability  to  be  arrested  on  any  occasion,  2  Inst.  50 ;  neither  can  he  be  a  mm  e  re- 
ed or  nonsuited ;  Bro.  Ab.  Prerogative,  pi.  110  ;  Vin.  Ab.  Prerog.  T.  2.  As  the  law  cannot 
presume  indiscretion  or  imbecility  in  the  king,  however  young,  his  not  being  twenty-one 
years  of  age  does  not  avoid  his  acts,  Co.  Litt.  40;  and  his  non-age  does  in  no  case  operate 
as  a  disability.  The  kings's  goods  are  also  exempt  from  various  liabilities  which  affect  the 
personalty  ot  his  subjects.  Even  if  a  subject  succeed  in  a  petition  against  the  king,  his  Majes- 
ty's goods  are  not  liable  to  be  taken  in  execution.  The  king  is  not  liable  to  pay  taxes,  toll,  Pal- 
mer, 85 ;  pontage,  passage,  Jenk.  83.  pi.  62 ;  Vin.  Abr.  Prerog.  T.  2 ;  custom,  Bro.  Ab.  Pre- 
rog. pi.  112;  Fitz  Ab.  Toll.  5;  or  poor  rates;  nor  is  his  personal  property  subject  to  the  laws 
relative  to  wreck,  estrays,  waifs,  Vin.  Abr.  Prerog.  T.  2;  sale  in  market  overt,  2  Inst.  713; 
Plowd.  C.  243.  b;  distress,  damage  feasant,  2  Manning,  P.  £.  551 ;  or  the  like.  It  is,  in- 
deed, generally  laid  down,  that  no  custom  which  goes  to  the  person  or  goods  of  the  king 
shall  bind  him  ;  Vin.  Abr.  Prerog.  T.  2.  But  the  king  is  not,  it  seems,  by  virtue  of  his  pre- 
rogative discharged  of  tithes  for  the  ancient  demesne  lands  of  the  crown ;  but  his  majesty, 
being  persona  mixta,  is  capable  of  a  discharge  de  non  decimando,  by  prescription,  which  in 
effect  operates  as  a  general  discharge  from  tithe  ;  Hardw.  315;  Sir  Wm.  Jones,  307 ;  2  Bla. 
Com.  31 ;  3  Cruise,  60.  But  this  privilege  does  not  extend  to  the  king's  grantee,  Hotham 
v.  Fosket,  3  Gwill.  869;  and  by  the  alienation  the  prescription  is  destroyed  forever,  and  will 
not  revive,  even  though  the  lands  subsequently  come  to  the  crown  ;  Hordw.  315. 

Also,  on  account  of  the  dignity  of  the  king, tie  is  not  bound  to  offer  an  acquittance  to  any 
man,  but  the  subject  who  pays  to  the  king  ought  to  bring  with  him  the  acquittance,  and  de- 
mand it  of  the  king;  Bro.  Ab.  Prerog.pl.  ll.  cites  2  H.  7,  8.  Nor  can  the  king  be  a  copy- 
holder; and,  therefore,  where  a  person  who  holds  a  copyhold  estate  becomes  king,  the 
copyhold  is  suspended,  for  it  would  be  beneath  the  dignity  of  a  king  to  perform  such  services 
as  those  to  which  copyholds  are  subject.  The  king  is  not  bound  by  fictions  or  relations  of 
law,  or  by  estoppels,  1  Co.  R.  43 ;  even  though  such  estoppels  would  effect  the  party 
through  whom  the  crown  claims.  But  this  does  not  prevent  the  king  from  taking  advantage 
of  estoppels,  though  they  ought  in  general  to  be  mutual;  Co.  Lit.  352.  a.  b.  It  is  also  an 
established  principle,  that  where  the  king's  right  and  that  of  a  subject  meet  at  one  and  the 
same  time,  the  king's  shall  be  preferred;  Co.  Lit.  306 ;  4  Co.  55 ;  9  Co.  129 ;  3  ^eon.  251. 

The  general  rule  clearly  is,  that,  though  the  king  may  avail  himself  of  the  provisions  of 
any  acts  of  parliament,  11  Co.  68.  b. ;  he  is  not  bound  by  such  as  do  not  particularly  and  ex- 
pressly mention  him.  To  this  rule,  however,  there  is  a  most  important  exception  ;  namely, 
that  the  king  is  impliedly  bound  b>  statutes  passed  for  the  public  good;  the  relief  of  the 
poor,  the  general  advancement  of  learning,  religion,  and  justice,  or  to  prevent  fraud,  injury, 
or  wrong.  Therefore  the  king,  though  not  named,  is  bound  by  the  statute  de  donis  to  pre- 
vent wrongful  alienation,  11  Co.  f68.  b. :  the  statute  of  H.  6 :  against  discontinuances  or 
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I.  RELATIVE  TO   THE  ORIGIN    AND  DEFINITION  OF.* 

alienations  by  husbands  of  their  wife's  estates,  and  the  statutes  of  Elizabeth  against  leases 
of  ecclesiastical  lands,  11  Co.  76;  simony,  Co.  Lit.  120;  and  fraudulent  conveyances  to  de- 
fraud purchasers,  &c. ;  11  Co.  74.  b.  But  acts  of  parliament  which  would  divest  or  abridge 
the  king  of  his  prerogatives,  his  interests,  or  his  remedies  in  the  slightest  degree,  do  not 
in  general  extend  to,  or  bind  the  king,  unless  there  be  express  words  to  that  effect.  There- 
fore the  statutes  of  limitation,  bankruptcy,  insolvency,  set  off,  &c.  are  irrelevant  in  the  case 
of  the  king ;  nor  does  the  statute  of  frauds,  29  Car.  2.  c.  3.  relate  to  him  ;  1  Salk.  162.  So, 
on  the  statute  qui  emptores,  that  none  shall  be  aliens  in  fee  to  hold  of  himself;  and  Magna 
Charta,  that  common  pleas  shall  be  holden  in  some  certain  place ;  and  other  instances  may 
be  mentioned  ;  Bac.  Abr.  Prerog.  E.  4. 

*  The  doctrine  of  prescription  appears  to  have  been  long  established  in  England,  and  from 
what  is  said  of  it  in  Bracton,  seems  to  have  been  derived  from  the  Roman  law ;  for  be  lays 
down  that  a  title  may  be  gained  both  to  corporeal  and  incorporeal  hereditaments  by  a  long 
and  uninterrupted  possession,  dictum  est  in  precedentibus,  qualiier  oerum  corporalium  dominia 
ex  titulo,  etjusta  causa  acquirendi  transferuntur  per  traditionem.  Nunc  autem  dictndum 
qualiter  transferuntur  sine  titulo  per  usu  captionem  ;  scil.  per  lorigam  continuum  et  pacificam 
possessionem  ex  diuturno  tempore  et  sine  traditions. 

Every  species  of  prescription  by  which  property  is  acquired  or  lost  is  founded  on  this  pre. 
sumption — that  he  who  has  had  a  quiet  and  uninterrupted  possession  of  any  thing  for  a  long 
period  of  years,  is  supposed  to  have  a  just  right,  without  which  he  could  not  have  been  sn£ 
fcred  to  continue  in  the  enjoyment  of  it.  For  a  long  possession  may  be  considered  as  a  better 
title  than  can  commonly  be  produced,  as  it  supposes  an  acquiescence  in  all  other  claimants, 
and  that  acquiescence  also  supports  some  reason  for  which  the  claim  was  forborne. 

By  the  law  of  England,  a  prescription  can  only  be  made  to  incorporeal  hereditaments,  such 
as  rents,  rights  of  way,  and  common,  &c,  for  no  prescription  can  give  title  to  lands  or  other 
corporeal  inheritances,  of  which  more  certain  evidence  may  be  had.  Thus,  Sir  W.  Black- 
stone  says,  "  that  a  man  shall  not  be  said  to  prescribe  that  he  and  his  ancestors  have  imme- 
morial! y  used  to  hold  the  castle  of  Arundol,  for  this  is  clearly  another  sort  of  title,  a  title  by 
corporeal  seisin  and  inheritance,  which  is  more  permanent,  and  therefore  more  capable  of 
proof  than  that  of  prescription.  But  as  to  the  right  of  way,  a  common,  or  the  like,  a  man 
may  be  allowed  to  prescribe,  for  of  these  there  is  no  corporeal  seisin.  The  enjoyment  will 
be  frequently  by  intervals,  and  therefore  th*>  right  to  enjoy  them  can  depend  on  nothing  else 
but  immemorial  usage.  There  is,  however,  another  kind  of  prescription  established  by  the 
statute  law,  extending  to  corporeal  hereditaments,  by  which  an  uninterrupted  possession  for 
a  certain  number  of  years  will  give  the  possessor  a  good  title,  by  taking  from  all  other  per- 
sons  the  right  of  entering  on  such  hereditaments ;  or  of  maintaining  any  species  of  action 
for  the  recovery  of  them.    There  are,  therefore,  two  kinds  of  prescription  known  to  toe  Eng- 
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III.  RELATIVE  TO  WHEN  A  PRESCRIPTION  IS  NECCSSARY.   [  705  ] 
1.  Wagstaffv.   Ridek.,  T.  T.  1719.  K.  B.   Com.  341. 
It  is  laid  down  by   Holt,  C.  •/.,  in  1    Salk.    16.  that  every  one  who  would  An  action 
maintain    an  action  on  the  case  must  have  a  particular  right  to  show  special  Jor  non  feam 
dam  age.      An  actiou  upon  ihe   case  does  not  lie  for  the  owner  of  an   ancient  thing  con. 
messuage   in  a  mill,  who  claims  by  prescription  a  passage  in  the  ferry,  toll-  trary  to 
free,  against  him  who  is  to  repair  the  ferry ;  for  he  has  no  right  to  demand  common 
it  without  special  damage.  right  cannot 

See  1    Salk.  12.  ^."T" 

.  ,  „  .    .      m  tamed 

without  alleging  a  prescription.* 

2.  Star  v.  Rookjssby.  M.  T.  1710.  K.  B.  Salk.  335,  538.  j-  706  j 

It  was  resolved  that  where  a  charge  is  imposed  on  another,  and  that  against  But  where  a 
common  right,  and  the  charge  is  laid  on  him  as  owner  of  the  soil,  or  terre-te-  charge 
lid  nt  the    plaintiff,  in  his  declaration,   must  make   himself  a  good  title;   but  a&ainst 
where  he  declares  against  the  defendant  as  a  wrong  doer,  and  not  as  terre-  ri^ht"^!   d 
tenant,   it  is  sufficient  that  the  plaintiff  declares  on  his  possession.  0Q  the  own. 

er  of  the  soil,  the  plaintiff  must  make  a  title,  and  a  prescription  is  sufficient. 

IV.  RELATIVE  TO    WHAT    PRESCRIPTIONS   ARE  GOOD    AND 

WHAT  INVALID  IN  GENERAL. 
1.  Regixa  v.  Mayor  of  Bath.  E.  T.  1784.  K.  B.  6  Mod.  15?. 
Holt,   C.   J.,  said:  an   information  was  granted  against  C.  for  making  a  The  mayor 
false  return  to  a  mandamus  commanding  him  to  proceed  to  the  election  of  a  °*"  a  corP°* 
town-clerk  for  the  corporation,  in  the  room  of  one  B. ;  that  the  mayor,  or  oth-  £*  ^JJJ^l 
er  head  officer,  of  common  right  has  not  a  casting  voice,  but  that  such  a  thing  prescription 
may  be  by  particular  constitution,  as  by  prescription  or  by  charter.  have  a  right 

to  give  a  casting  vote,  but  not  of  common  right. 

2.  Gcnter's  cask.  M.  T.    1664.    C.  P.  Carter,  32.  So,  a  pre- 

In  an  action  upon  the  case,  the  plaintiff  sets  forth  that  he  has  been  three  ? uhl*>li011 
1.  •  +        t  *  .11^1  -i  •  that  omnt* 

years  last  past  occupier  of  such  a  pasture,  and  the  defendant  occupied  such  occupatore* 

another  close,  and  sets  forth  that  omnes  alii  occupatores  of  the  defendant's  of  such  a 

close  did  use  claudereles  gates.     It  was  found  for  the  plaintiff*.     It  was  moved  cl°se  *8ed 

in  arrest  of  judgment  that  this  prescription  of  the  plaintiff,  omnes  occupatores, t0  f*1"* tne 

gate  is 

lish  law.  First,  a  prescription  to  incorporeal  hereditaments  by  immemorial  usage,  as  where  a  8°  '' 
person  shows  no  other  title  to  what  he  claims,  than  that  he  and  all  those  under  whom  ho 
claims  have  immemorially  used  to  enjoy  it,  which  may  be  called  a  positive  prescription.  A 
prescription  by  immemorial  usage  differs  from  custom  in  this  respect,  that  a  custom  is  pro- 
perly a  local  usage  not  annexed  to  the  person,  such  as  the  custom  that  all  the  copyholders 
of  a  manor  have  common  of  pasture  upon  a  particular  waste  ;  whereas,  prescription  is  always 
annexed  to  a  particular  person.  This  kind  of  prescription  is  of  two  sorts.  Either  it  is  a  per. 
aonal  right,  which  has  been  exercised  by  a  man  and  his  ancestors,  or  by  a  body  politic  and 
their  predecessors ;  or  else  it  is  a  right  attached  to  the  ownership  of  a  particular  estate,  and 
only  exercisable  by  those  who  are  seised  of  that  estate.  In  the  first  case  it  is  termed  a  pre. 
scription  in  the  person;  in  the  second  it  is  called  a  prescription  in  a  que  estate.  A  prescription 
in  a  que  estate  must  always  be  laid  in  the  person  who  is  seised  of  the  fee  simple.  A  tenant 
for  life,  for  years,  or  at  will,  or  av copyholder,  cannot  proscribe  in  this  manner,  by  reason  of  the 
imbecility  of  their  estates ;  for,  as  a  prescription  is  always  beyond  time  of  memory,  it  would 
be  absurd  that  those  whose  estates  commenced  within  the  memory  of  man  should  pretend  to 
prescribe  for  any  thing.  Therefore,  a  tenant  for  life-must  prescribe  under  cover  of  the  tenant 
in  fee  simple,  and  a  copyholder  under  cover  of  his  lord.  It  has  been  stated  that  prescrip- 
tion by  immemorial  usage  only  extends  to  incorporeal  hereditaments,  such  as  rents,  com- 
mons,  ways,  &c;  Pettman  v.  Bridger,  1  Phil.  316.  Nothing,  however,  can  be  claimed  by 
prescription  which  owes  its  origin  to  matter  of  record ;  for  prescription  being  only  an  usage 
in  part  does  not  extend  to  those  things  which  can  only  be  acquired  by  matter  of  record,  such 
as  goods  and.chattels  of  pastors,  felons,  and  fugitives,  deodands,  &c;  but  to  treasure  trove, 
waifs,  estrays,  wrecks,  park,  free  warren,  fairs,  markets,  and  the  like,  a  title  may  be  made 
by  prescription. 

*  When  the  charge  is  on  the  defendant  of  common  right  the  plaintiff  need  not,  and  ought 
not,  to  prescribe  in  the  declaration  ;  Noy.  20. 

+  Waifs,  estrays,  treasure  trove,  wreck,  &c.  which  may  be  gained  by  usage  without  re- 
cord, may  be  prescribed  for;  Foxley's  case,  3  Co.  109.  a.  A  Court  of  Chancery,  as  the 
Mayor's  Court,  &c.  may  be  held  by  prescription  ;  Andrews  v.  Webb,  Noy.  147.  A  pre- 
scription that  all  lands  within  such  a  viU  are  devisable  is  good  ;  1  And.  152.  A  prescription 
by  the  gentlemen  ushers  (daily  waiters),  for  a  fee  of  52.  from  aach  person,  has  been  hfeldeft 
good  ;  Dnppm  v.  Gerard,  Holt,  §84. 
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&c.  is  not  good.     But  it  was  adjudged  that  a  presumption,  that  omnes  occur 
patores  used  to  shut  the  gate,  is  good. 

3.  Mayor  and  Commonalty  of  Colchester  v.  Goodwin.  T.  T.  1665.  C. 

P.  Carter,  69. 
But  a  Party     per  Qur^     gy  way  Qf  prescription  you  must  claim  in  the  affirmative  ;  but, 

scribe  for  "a in  tne  case  °f  a  custom,  you  may  go  upon  a  negative.     But  to  prescribe  for  a 
negative;     negative  is  nonsense. 

4.  Warrington  v.  Mosbxey.  M.  T.  1692.  K.  B.  4  Mod.  323 ;  S.  C.  Holt, 

673. 
And  a  pre-  Error  of  a  judgment  in  the  county  palatine  of  Chester.  The  plaintiff*  pre- 
scription to  bribed  for  t0n  Df  goods  brought  within  manor.  The  Court  was  not  satis- 
wdmdual  ^e(^  w^n  tn*s  prescription,  because  there  was  no  recom pence  for  it,  and  every 
r  707  ]  prescription  to  charge  the  subject  with  a  duty  must  impart  a  benefit  or  recom- 
with  a  duty  pence  to  him,  or  else  some  reason  must  be  stated  why  a  duty  is  claimed, 
must  import  The  case  in  Dyer,  325.  seems  to  be  very  hard,  for  the  lord  mayor  to  have  the 
a  benefit  or  twentieth  part  of  all' felt  brought  to  London,  and  no  reason  given  why  he 
teCh*mP  or°e  snou^  nave  ft*  ^ut>  as  *°r  tne  case  °f  Colade,  it  was  upon  the  lands  held 
else  it  is  °f  tne  manor  of  Hastings,  whereof  the  tenants  had  the  feeding,  and  that  may 
void.  have  a  reasonable  commencement 

5.  Pain  v.  Patrick.  T.  T.  1703.  K.  B.  3  Mod.  290. 
And  there        Action  on  the  ca3e  for  disturbing  or  hindering  a  passage  in  a  common  high- 
must  be  a    way.     It  was  held  that  the  custom  was  well  alleged*  both  as  to  the  manner 
certain  and  and  matter.     It  is   true,  all  customs  must  have  leasonable  beginnings,  but  it 
p?ry?ane.nt  would  be  very  difficult  to  assign  a  lawful  commencement  for  such  a  custom 
tercet  in  "  as  this  is  ;  so  it  would  be  for  the  custom  of  gavelkind,  or  borough- English, 
some  per.    which  are  circumscribed  to  particular  places  ;  and  since  it  is  sufficient  to  al- 
son  to  main-  lege  a  custom,  by  reason  of  the  place  where  it  is  used,  it  may  be  as  reasona- 
tain  a  pre-    Dje  jn  this  case  to  say  that  there  has  been  an  ancient  ferry-boat  kept  in  this 
•enp  on.     p]ac6  .  jt  js  oniy  an  inducement  to  the  custom,  which  did  not  consist  so  much 
in  having  a  right  to  the  passage  as  to  be  discharged  of  toll.     This  might  have  a 
lawful  beginning,  either  by  a  grant  of  the  lands  to  the  ancestors  of  the  defend- 
ant, or  by  the  agreement  of  the  inhabitants.     A  custom  alleged  for  all  the  oc- 
cupiers of  a  copse  in  such  a  parish  to  have  a  footway,  &c.  is  not  good ;  Ba- 
ker v.  Brereman,  Com.  Rep.  419;   C.  Lit.  110;^Cro.    Eliz.  746;    1    Roll, 
Rep.  216.     The  reason  is,  because  the  plaintiff  ought  to  prescribe  in  him  who 
has  the  inheritance  ;  but  where  a  thing  is  of  necessity,  and  no  manner  of  pro- 
fit or  charge  in  the  soil  of  another,  but  only  a  thing  in  discbarge,  or  for  a 
way  to  a  market,  or  to  be  quit  of  toll,  in  such  cases,  not  only  a  particular  per- 
son, but  the  inhabitants  of  a  vill,  may  allege  a  prescription.     This  may  be  as 
well  alleged  as  a  custom  to  turn  a  plough  upon  another  man's  land,  or  for  a 
fisherman  to  mend  his  nets  there.     It  is  good  as  to  the  matter,  for  it  is  only  an 
easement :  it  is  like  a  custom  alleged  for  a  gateway  or  water-course ;  and  for 
such  things  inhabitants  of  a  vill,  or  all  the  parishioners  of  a  parish,  may  allege 
a  custom  or  usage  in  the  place. 

See  Gooday  v.  Mickell,  Cro.  Eliz.  441. 

6.  Hill  v.  Ellard.  M.  T.  1663.  K.  B.  3  Salk,  279  ;  Fort.  340, 

Hence  a  1°  replevin  for  taking  a  cow.     The  defendant  justified  under  a  prescription 

lessee  for    to  have  common  in  the  place  where,  &c.  for  four  cows  and  half  a  cow  ;  and, 

years  can-   upon  a  demurrer  to  this  plea,  it  was  adjudged  to  be  very  absurd  to  prescribe 

not.Pr*"       foi  common  for  half  a  cow,  but  hiving  prescribed  to  have  four  cows,  that  was 

'        sufficient  to  justify  for  one  cow.     The  defendant  pleads  that  he  was  seized,  &c.» 

and  that  he  had  all  those  whose  estate  he  had,  &c,  used  to  have  pnt  water  &c. 

Adjudged  ill,  because  prescription  cannot  be  annexed  to  an  estate  for  yea  is, 

and  he  doth  not  say  that  he  is  seized  in  fee. 

[  708  1    7.   Scoble  v.  Siielton.  E.  T.  1681.  K.  B.  2  Mud.   318.  S.  P.   MrsTo*.  v. 

Yateman.  E.  T.  1814.  K.  B.    10  Mod.  229.  300. 
to  annexed      *",e  P^amt^  declared,  that  be  was  seized  of  a  tenement  called  East,  and 
to  an  estate toe  defendant  of  another  tenement  called  West  Travalloch  ;  and  that  he  and 
m  fee  $        all  those  whose  estate  he  had  did  use  to  fetch  potwater  from  the  defendant's  ckwe, 
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&c. ;  issue  was   taken  upon  the  prescription,  and  a  verdict  for  the  plaintiff. 
But  the   Court  held  the  declaration  to  be  defective  in  substance,  because  a 
prescription  eannot  be  annexed  to  any  thing  but  an  estate  in  fee,  and  there- 
fore it  is  not  helped  after  verdict. — The  judgment  was  reserved. 
8.  Dent  v.  Coates.  M.  T.  1740,  K.  B.  2  Stra.  1145. 

Prohibition  to  a  suit  in  the  ecclesiastical  court  for  a  church  rate,  suggesting  a  Nor  can  it 
custom  in  the  parish  of  Northallerton,  that  whenever  twenty-four  parishioners,  be  Bj«lain- 
or  the  major  part  of  thern,  meet  and  appoint  how  much  shall  be  raised  through-  j"}  lf  lJL]|?« 
out   the  whole  parish,  a  certain  proportion  thereof  has  been  used  to  be  raised 
by  the  hamlet  of  Romanby  by  their  separate  churchwardens,  and  paid  over  to 
the  rest.     Upon  issue  joined,  this  custom  is  found.     But  then  it  was  moved  in 
arrest  of  judgment  that  this  is  both  uncertain  and  unreasonable,  both  as  to  the 
persons  who  make  it,  and  the  sum  to  be  assessed  on  Romanby.     And  F.  N. 
B.  2717  ;  1  Roll.  Abr,  565.  pi.  4  ;  Bro.  Custom.   12  ;  Davis,  33  ;   1  Keb. 
612;  2  Roll.  Abr.    264  ;  D.    1.  265.  pL  2  ;  Salk.  657;  Latch.   217.  were 
cited. 

Per  Cur*  The  custom  is  ill,  for  it  may  be  made  at  a  private  meeting  of 
a  few  parishioners,  and  the  words  "  a  certain  proportion9'  fig  nothing.  The 
entry  or  record  must  be  non  obstante  veredicto  fiat  breve  dc  consultations 

See  2  Town.  Book  ofJud.  170.  pi  2. 

• 

V.  RELATIVE  TO  THE  CONSTRUCTION  OF  A  PRESCRIPTION. 

1.  Howelv.  Kxxo.  M.  T.  1673.  K.  B.  1  Mod.  191. 

Trespass   for  driving  cattle   over  the  plaintiiTs  ground.     The  case  was,  A  prescrip. 
A.  has  a  way  over  B.'s  ground  to  Black  Acre,  and  drives  his  beasts  over  B.'s  *»<"*  presup. 
ground  to  Black  Acre.     And  whether  this  was  lawlul  or  no  was  the  question,  P°8CS a 
upon  a  demurrer.     It  was  urged,  that  when  his  beasfs  were  at  Black  Acre,  he  *  *°  ^ 
might  drive  them  whither  he  would.     On  the  other  side,  it  was  said  that,  by  construed 
this  means  the  defendant  might  purchase  a  hundred  or  a  thousand  acres  ad-  according 
joining  to  Black  Acre,  to  which  he  prescribes  to  have  a  way ;  by  which t0  tne  int«nt 
means  the  plaintiff  would  lose  the  benefit  of  his  land,  and  that  a  prescription    1.'      J. 
presupposed  a 'grant,  and  ougfit  to  bfe  continued  according  to  the   intent  o^na/c^a?*1" 
its  original  creation. — The  whole  Court  agreed  to  this,  and  judgment  was  tjon# 
given  for  the  plaintiff. 

2.  Rex  v.  Clcworth.  E.  T.  1703.  K.  B.  6  Mod.  163. 

Per  Holt,  C.  J.     If  a  man  be  bound  by  prescription  to  repair  a  way,  he  is  J     ma? ls 
not  bound  to  put  it  into  better  repair  than  it  has  been  in  time  out  of  mind  prescription 
before.  to  repair  a 

way,  he  is  not  obliged  to  pot  it  in  a  better  state  than  it  has  been  time  out  of  mind. 

VI.  RELATIVE  TO  A  PRESCRIPTION  BEING  SET  UP  AGAINST 

A  PRESCRIPTION. 
Hickman  v.   Thorne.  T.  T    1675.  K.  B,  2  Mod.   105.  S.  P.  Meredith  v. 

Allfn.  E.  T.  1689.  K.  B.  Carth.  117.  Barns  v.  Freeman.  M.  T.  1665. 

C.  P.  Carter,  199. 

The  defendant  justifies  the  taking,  for  that  the  locus  in  quo  was  his  freehold  A  prescrip. 
and  that  he  took  the  cattle  there  as  damage  feasant.      The  plaintiff,  in  bar  to  tion  cannot 
the  avowry,  replies  that  the  locus  in  quo,  &c.  is  parcel  of  such  a  common  field  be  pleaded 
and  prescribes  to  have  right  of  common  there  as  appendant  to  two  ac*es  pfeecription 
which  he  has  in  another  place.     The  defendant  rejoins,  that  there  is  a  custom  without  a 
that  every  freeholder  who  has  lands  lying  together  in  the  said  common  field  may  traverse. 
enclose  against  him  who  has  right  of  common  there  ;  and  that  he  had  lands 
there,  and  did  enclose.     The  plaintiff  demurs. 

Per  Cur.  The  defendant  should  have  pleaded  the  custom,  and  then  have 
traversed  the  prescription  of  the  right  of  common  :  for  he  cannot  plead  a  custom 

*  Nor  can  a  vicar  claim  a  stipend  by  prescription,  ior  none  but  a  corporation  or  a  body 

eilitie  can  prescribe,  Birch  v.  Wood,  12  Mod.  349  ;  and  there  cannot  be  a  prescription  for  a 
ing  transitory,  it  must  be  permanent ;  1  And.  153 ;  Hob.  86.    A  prescription  is  void  if  un» 
reasonable  ;  1  Leon.  233  ;  3  Id.  41 ;  or  against  a  statute  ;  2  Id.  28. 
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against  a  custom,  as  in   Aldred's  case,  9  Co,  58  ;  where  one  prescribes  to 
have  a  li^ht,  the  other  cannot  prescribe  to  stop  it  up. 

Vli.  RELATIVE   TO  WHEN  AND  HOW  A  PRESCRIPTION  MAY  BE 

DESTROYED  Oil  DETERMINED. 
JWrip.  RiYNOLDd  v.  Clakkis.  T.  T.  1725.  K.  B.  2  Ld.  Raym.   1400. 

J10"8/ and™"  '^ne  Court  s.iid  :  By  unity  of  possession,  prescriptions  for  interest  and  pro- 
profits  are  ^ts»  ns  reilts?  commons,  &c  are  extinguished  ;  but  prescriptions  for  easements, 
extinguish-  as  for  light,  air,  gutters,  dropping  of  eaves,  &c.  are,  *ed  vide  Poph.  166,  3; 
ed  by  unity  Bulster/3:39  ;  W.  Jon.    145  ;  Latch.  154  ;  Noy,  84  ;  Cro.  Jac.    170  ;    2    Sid. 

tton°b«""ot 39,  in  ;  °W'  121  ;  H  Hen#  4*  b'  *'  n°l  extinSuisned  by  unity  of  possession  : 
prescrip.n  DUt  a^ler  tlie  umlv  °f  possession  is  determined  and  the  things  served,  the  ease- 
tions  for  merits  will  revive  ;  Hob.  131  ;  Robins  v.  Barnes,  11  Hen.  1.  25.  by  pi.  6 ;  Br. 
easements.*  Extinguishment,  60. 


[  710  ]    VHI.  RELATIVE  TO  THE  PLEADINGS  CONNECTED  WITH  PRE- 

SCRIPTIONS. 

(A)  Op  THE    DECLAHATION.* 

*  Where,  the  o.igin  of  a  way  is  accounted  for,  the  prescription  is  destroyed  ;  Rex  v. 
Hudson,  Stra.  909. 

If  lands  in  the  hands  of  the  king,  or  a  spiritual  person,  come  to  a  layman,  a  prescription  4e 
non  decimando  is  determined  ;  and  so  where  a  spiritual  person  has  a  discharge  by  privilege; 
Morant  v.  Gumming,  Cro.  Car.  94  ;  1  Leon.  ^218.     If  one,  having  a  liberty  by  prescription, 
takes  letters  patent  thereof,  the  matter  or  record  merges  the  prescription  ;  Higgen's  case, 
C  Co.  44.  b. 

,  If  a  man  has  estovers  by  prescription  to  his  house,  although  be  alters  the  rooms  and  cham. 
bers  of  it,  so  as  to  make  a  parlour  where  there  was  a  hall,  or  a  hall- where  the  parlour  was 
and  the  like  alteration  of  the  qualities,  not  of  the  house  itself,  by  which  no  prejudice  accrues 
to  the  owner  of  the  wood,  it  is  not  any  destruction  of  the  prescription  ;  so,  although  he  builds 
new  chambers,  or  makes  an  addition  to  the  old  house,  he  will  not  lose  his  prescription,  but 
he  cannot  employ  any  of  his  estovers  in  the  new  chimnies,  or  in  the  part  newly  added;  Lut- 
trel's  case,  4  Co.  86.  a.  cited  4  Mod.  46, 

If  a  house  to  which  estovers  be  appended  fall  down,  the  prescription  is  not  destroyed  but 
revived  by  re-edifying  ;  Hob.  3D,  40. 

A  person  having  two  ancient  fulling  mills,  to  which  was  annexed  by  prescription  a  right 
to-*  watercourse,  pulled  them  down  and  erected  two  corn  mills  ;  held  the  presciption  re. 
mained  ;  Luttrel's  case,  4  Co.  86.  a. 

*  Every  one  who  pleads  a  prescription  should  allege  it  in  him  who  has  the  inheritance ; 
as  that  he  is  seised  in  fee,  and  that  he  and  his  ancestors,  or  he  and  all  those  quorum  stmtum 
ipse  kabel,  &c,  Co.  Lilt.  113.  b;  or  in  the  case  of  a  corporation,  that  they  and  their  .pre. 
oecessors,  &c.  ;  Id.     Therefore,  where  a  copyholder  prescribe  for  common,  &c.  in  aliem 
solo,  he  should  prescribe  that  the  lord  of  the  manor,  who  bas  the  fee,  time  whereof,  &c 
had  common  there  for  him  and  his  tenants  ;  4  Co.  31.  b.     So,  if  tenant  for  years  plead  a 
presciption,  he  must  allege  it  in  the  tenant  in  fee,  and  not  in  himself,  Fortes.  340  ;  and  the 
same  as  tenant  for  life  or  at  will,  on  acconnt  of  the  imbecility  of  their  estates  ;  4  Co.  31,  32. 
So,  a  man  cannot  allege  a  prescription  for  common,  or  other  profit  in  alieno  solo,  in  the  inha- 
bitants of  a  town,  or  of  the  ancient  houses  of  a  town  ratione  residential  for  the  inhabitants  per- 
haps  have   not  the   inheritance  ;  R.  6  Co.  60  ;  2  Cro.  152;  2  Leon.  44  ;  Godb.  67  ;  R.  2 
Cro.  446.     Su,   he  cannot  prescribe  that  every  paterfamilias  of  an  ancient  house  had  com. 
mon,  &c,   for  perhaps  he  was  but  tenant  for  years  at  will  by  statute  staple,  &c. ;  R.  6  Co.  66. 
a.    So,  it  is  not  sufficient  to  prescribe  that  every  freeman  of  a  corporation  had  common,  but  he 
should   prescribe  in  the  corporation  ;  P.  2  Jon.  115;  2  Lev.  353.     So,  he  cannot  prescribe 
that  A.,  tenant  for  lift*,  and  B.  in  remainder,  ought  to  have  common,  1  Leon,  177;   Cro.Eliz. 
154 ;  or  that  A.,  who  has  a  grant  to  be  parker  for  life,  and  his  predecessors  have,  time  where- 
of, Ac.  ;  aemft.Dy.  71.     So,  if  it  be  alleged  that  A.  et  omnes  tenuramillam  habentes  have  used, 
Ac,  it  is  not  good  ;  Godb.  54.     It  will  he  a  good  prescription  ,  however  to  any  quod  tenentts 
et  occvpettore*  of  such  a  close  ought  to  repair  the  fences,  for  "  tenentes  "  imports  the  tenant 
of  the  fee  ;  R  .  1  Snlk.  355,  356  ;  semb.  2  Cro.  665.    And,  in  modern  pleading,  it  is  suffi. 
cient  in  such  a  case,  in  a  declaration  for  the  plaintiff,  to  allege  that  the  defendant,  as  oc- 
cupier of  the  close,  is  hound  to  repair,  without  stating  the  particulars  of  the  estate  or  ten. 
ure,  by  means  of  which  he  is  chargeable  ;  although,  formerly,  such  pleading,  it  seems, 
would  be  objectionable ;  Cro.  Jac.  665;  Cro.  Car.  419  ;  W.  Jon.  367  ;  5  Co.  99.  b. ;  2  Lev. 
163.     But  inhabitants,   &c.  may  prescribe   for  an  easement,  &c.  in  alieno   sob,   as  for 
a  way,  &c. ;  6  Co.  66;  2  Cro.  152 ;  Cro.  Car.  419  ;  semb.  cont.  Cro.  Elis.  180.441. 

In  declarations,  however,  in  what  are  termed  possessory  actions,  a  title  by  prescription 
Is  never  set  forth  in  modern  pleading,  however  necessary  it  may  be  to  prove  it  at  the  trial; 
thus,  in  an  action  by  a  commoner  for  a  disturbance  of  common,  the  declaration  merely  states 
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(B)  Of  pleas,*  [  711  J 

IX.  RELATIVE  TO  THE  EVIDENCE  CONNECTED  WITH  PRE- 
SCRIPTIONS.!    And  see,  as  to  the  Admissibility  of  Hearsay  Evidence 
on  the  Subject  of  Prescriptions,  ante,  vol.  ix.  p.  1 76. 

that  he  is  possessed  of  certain  land,  &c.  and  by  reason  thereof  has  a  right  of  common  in 
such  a  place  for  his  commonable  cattle  levant  et  couchant  upon  his  land  ;  and  then  states 
the  disturbance  ;  and  the  same  in  all  other  similar  cases. 

*  A  plea  of  a  prescirptton  by  a  que  estate  for  common  has  been  holden  good  after  ver- 
dict, though  it  were  not  in  express  terms  alleged  that  the  owners  of  the  estate  have  used 
it  from  time  immemorial ;  3  T.  R.  147.  One  prescription  or  custom  may  be  pleaded  in  an. 
swer  to  another,  without  a  traverse,  where  the  latter  is  not  inconsistent  with,  hut  is  merely 
a  qualification  of,  the  former,  2  Wils.  101  ;  cited  Godb.  183;  2  Mod.  104;  and  even,  al- 
though the  latter  be  inconsistent  with  the  former,  yet  it  may  be  pleaded,  but  with  a  traverse  ; 
Bac.  Abr.  Customs,  H.  But  if  a  man  prescribe  for  a  way  over  the  land  of  B.  to  his  free- 
hold, B.  cannot  prescribe  to  stop  it;  9  Co.  59. 

t  To  every  prescription  time  and  usage  are  inseparable  incidents ;  Co.  Lite.  113.  With 
respect  to  time,  it  must  have  existed  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  which  is  to  be  understood  not  merely  of  living  memory,  but  of  memory  by  the 
means  of  records,  or  other  written  memorials ;  Co.  Lit.  115.  a.  And,  therefore,  where 
there  is  any  proof  of  the  original  or  commencement  of  any  thing,  it  cannot  be  claimed  by  pre. 
scription,  unless,  indeed,  the  commencement  were  before  the  reign  of  Richard  the  first,  for 
it  is  considered  to  have  existed  immemorially,  on  an  equitable  construction  of  the  stat.  2nd  of 
Westminster,  which  limited  that  time  for  a  writ  of  right ;  2  Roll.  269  ;  1  Co.  45.  Hence 
proof  of  an  ancient  grant  of  the  right  or  liberty  without  date,  does  not  necessarily  destroy 
the  prescription,  for  it  may  have  existed  before  the  time  of  legal  memory;  and,  even  sup. 
posing  the  grant  to  have  been  executed  since,  this  may  have  been  done  for  the  purpose  of 
confirming  a  prescriptive  right ;  2  BI.  989. 

A  prescription  is  good,  if  it  can  be  supposed  to  have  a  legal  commencement ;  1  T.JR.  667. 
And,  therefore,  in  such  case,  it  is  unnecessary,  in  order  to  the  establishment  of  a  prescrip- 
tion by  evidence,  to  prove  a  consideration  to  support  the  right  or  obligation. 

Bat  in  order  to  support  a  prescription  against  public  right,  a  consideration  must  be  prov. 
ed;  as,  where  toll-thorugh,  that  is,  a  toll  lor  passing  over  the  public  highway,  is  claimed  ; 
Willes,  111.  But  toll  traverse,  that  is,  toH  for  passing  through  the  private  lands  of  the  owner, 
may  be  claimed  without  alleging  or  proving  any  consideration. 

A  prescription  is  also  destroyed  by  proof  of  unity  of  possession ;  3  Taunt.  4. 

Although  prescriptive  enjoyments  of  a  right,  when  established,  be  conclusive  as  to  the  ti- 
tle, yet  the  evidence  to  prove  a  prescription,  must,  from  the  nature  of  the  claim,  usually  be 
presumptive.  So  difficult  is  it  to  establish  the  continuance  of  an  usage  through  many  centu- 
ries past  by  the  aid  even  of  written  memorials,  in  order  to  raise  such  a  presumption,  evidence 
should  be  siven,  such  as  the  case  affords,  of  ihe  usnge  and  exercise  of  the  right,  as  far  as 
living  memory  can  go,  by  witnesses  who  have  had  actual  knov.  ledge  of  the  fact.  When 
this  source  has  been  exhausted,  recourse  might  be  had,  in  the  case  both  of  public  and  pri- 
vate prescription,  to  ancient  documentary  evidence.  But  here  it  may  be  observed,  that  con. 
tinued  usage  and  exercise  of  a  right  carried  no  farther  back  than  even  living  memory  can  go, 
will  frequently  aftord  yrima  facie  evidence,  whereon  a  prescription  may  be  presumed,  which 
will  prevail,  if  not  rebutted  by  some  evidence  to  the  contrary ;  Stocks  v.  Booth,  1  T.  R.  428. 
Ancient  deeds,  and  other  instruments  relating  to  the  exercise  of  the  right,  and  derived  from 
the  proper  custody,  are  also  admissible  in  proof  of  a  prescription. 

A  prescription  also  must  be  proved  in  substance  as  laid ;  therefore,  where  issue  was 
joined  in  a  prescription  for  a  several  fishery  in  four  places  in  a  navigable  river  and  it  ap- 
peared in  evidence  that  the  right  extended  to  two  of  the  places  only,  the  variance  was  hoi. 
den  fata!,  even  although  the  trespass  were  committed  tn  one  of  these  two  places;  1  Campb. 
309.  313.  So,  a  plea  prescribing  for  a  right  of  common  generally,  is  not  supported  by  evi- 
dence of  a  right  of  common,  paying  one  penny  for  it;  Cro.  Eliz.  563.  So,  a  prescription 
for  common  in  100  acres  is  not  proved  by  evidence  of  a  right  of  common  in  50 ;  Id.  593. 
So,  a  prescription  for  common  for  all  commonable  cattle  is  not  proved  by  evidence  of  a 
right  of  common  for  sheep  and  horses  only ;  Bui.  N.  P.  59 ;  2Selw,  N.  P.  1119.  But  if  the 
party  claim  less  than  he  is  entitled  to,  1  Taunt.  143;  as  if  he  claim  common  for  sheep,  and 
it  app  ars  in  evidence  that  he  is  entitled  to  common  for  sheep  and  cows,  Cro.  £1.  722.  it 
is  sufficient. 

So,  if  there  be  a  variance  between  the  pleading  and  evidence  as  to  the  number  of  acres, 
Ac,  by  reason  of  whiih  a  right  by  prescription  is  claimed,  it  seems  to  be  immaterial ;  there, 
fore,  where  a  declaration  stated  the  plaintifF  to  be  seised  of  60  acres  of  meadow,  &c,  and 
entitled  in  respect  of  them  to  a  right  of  common  ;  and  the  jury  found  a  right  of  common  in 
respect  of  30  acres,  it  was  holden  sufficient  Palm.  269 ;  Cro  Jac.  629,  So,  a  right  claimed  in 
respect  of  a  messauge  and  20  acres  may  be  snpported  by  evidence  of  a  right  in  respect  of  a 
messuage  and  18  acres  only ;  Cro.  Eliz.  531.  So  a  claim  of  common  in  respect  of  a  tnea. 
suage  and  land  may  be  supported  by  evidence  of  a  right  of  common  by  reason  of  the  par- 
ty's possession  of  land  only;  2  Barn.  &  Aid.  360. 

)n  answer  to  evidence  tending  to  prove  a  title  by  prescription,  the  defendant  may  adduce 
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V. : RIGHTS  AND  LIABILITIES  OF  THE 

PRINCIPAL  AS  REGARDS  THIRD  PERSONS. 

(A)  OF  THE  ACTS   OF   THE   AGENT   WHICH   BIND  THE  PRINCIPAL. 

(<i)  In  general,  p.  723.     (b)  In  particular. 

1.  Of  admission*  or  declarations,  p.  725.  2.  By  bills  and  notes*  p.  726 
3.  By  deed,  p.  726.  4.  By  demands  of  agent,  p.  727.  5.  Of  delivery  of 
goods  to,  p.  727.  6.  By  neglect  or  fraud,  p.  727.  Of  notices,  p.  728.  8. 
Of  payments,  p.  729.  9.  Of  pledges,  p.  731.  10.  Of  receipts,  releases,  dis- 
charges, or  acquittances,  p.  733.  11.  Of  representations,  p.  733.  12.  Of 
tenders,  p,  735.  13.  Of  tortious  acts,  p.  736.  14.  When  joint  employment 
of  one  agent  makes  the  employers  jointly  liable,  p.  736- 

(B)  OF  THE  ACTS  WHICH  ACCRUE  FOR  THE   BENEFIT  OF  THE  PRINCIPAL,  p. 

737. 

fC)  SUB- AGENTS,  p.  737. 
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ED,   p.   738. 
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(a)  To  enforce  payment,  p.  740.  (6)  To  recover  money  or  goods  impro- 
perly transferred,^.  742.  (c)  As  to  what  delivery  of  goods  to  agents  vests 
the  possession  in  the  principal,  so  as  to  bar  stoppage  in  transitu,  p.  744. 

(F) AGAINST  PRINCIPAL  BY  THIRD  PERSONS. 

proof  of  a  commencement  within  time  of  memory.  As,  by  shewing  that  a  pew,  claimed 
by  prescription,  began  to  exist  within  the  time  of  legal  memory ;  Griffith  v.  Mathews,  5  T. 
R.  296.  But  a  grant  within  time  of  memory  does  not  necessarily  destroy  the  prescrip- 
tive claim,  for  it  may  have  been  intended. merely  in  confirmation  ;  2  Bl.  989.  Or  the  de- 
fendant may  shew  that  the  right  has  been  extinguished  by  unity  of  possession ;  3  Taunt.  24. 
So,  he  may  show  that  the  usage  has  not  been  continued ;  or  that  the  thing  to  which  the 
presumption  attached  no  longer  exists  ;  4  Co.  48.  But  it  is  not  sufficient  to  show  a  mere 
circumstantial  variation  in  that  to  which  the  prescription  is  annexed.  As,  where  a  man 
prescribes  for  a  watercourse  to  a  fulling  mill,  and  he  converts  it  into  a  grist  mill,  4  Co.  87 , 
or  a  corporation  takes  a  new  name ;  or  that  a  public  road  which  existed  by  prescription,  bat 
which  could  be  used  only  when  the  tide  was  out,  may,  in  consequence  of  alterations  made 
in  the  adjacent  river  by  virtue  of  an  act  of  parliament,  be  used  at  all  times ;  Rex  v.  Tip- 
pet; 3  B.  &  A.  193. 
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(a)  In  general,  p.   751.     (b)   In  case  of  del  credere  commissionf  p.  754. 
(c)  In  case  of  bankruptcy,  p.  755. 

(B)  AGENT    AGAINST  THE    PRINCIPAL. 

(a)  As  to  commission,  p.  755.     (6)  As  to  advances  and  disbursements,  p. 
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I.  RELATIVE  TO  THE  DIFFERENT  KINDS  OF  AGENTS.  [  715  ] 

A)  Of  brokers.* 

*B)  Of  factors.! 

(C)  Del  credere. J 

Morris  v.  Cleasby.  T.  T.  1813.  K.  B.  1  M.  &  S.  576. 

Per  Bayley,  J.     It  seems  to  me  that  if  the  principal  employs  the  factor  to  A  del crede* 
sell  by  a  del  credere  commission,  be  wishes  it  to  he  understood  that  he  looks  to  rf  conimie- 
him  for  payment,  and  that  he  has  no  objection  that  the  buyer  should  pay  .the  8I0n  l*  * 
factor.     In  Houghton  v.   Matthews,  3  B.  &   P.  480.  both  Chambre,J.   and  pa^  t0  the 
Lord  Alvanly  considered  that  the  effect  of  a  del  credere  cmmission  was  to  make  agent  for 
the  factor  responsible  for  the  value  of  the  goods  to  his  principal.     Cliambre,  guarantee- 
J.  refers  to  Kruger.  v.  Wilcox  for  the  general  position,  that  a  factor  has  a  ing  ^i-1*" 
lien  for  his  general  balance  ;  and  then  he  goes  on  to  say,  "  that  where  a  factor  0fth«  pur. 
is  in  advance  for  goods  by  actual  payment,  or  where  be  sells  under  a  del  credere  chaser, 
commission,    whereby  he  becomes  responsible  for  the  price,  there  is  ns  little 
doubt  that  he  has  a  lien  on  the  price,  although  he  has  parted  with  the  possession 
of  the  goods,     If  he  acts  under  a  del  credere  commission,  he  is  to  be  consid- 
ered between  himself  and  the  vendee  as  the  sole  owner  of  the  goods." 

« 

*  A  broker  is  a  person  not  entrusted  with  the  possession  of  goods,  but  is  merely  em. 
ployed  in  making  contracts,  relative  either  to  the  purchase  or  sale  of  the  goods,  and  usu- 
ally discloses  the  name  of  his  principal ;  Baring  v.  Corrie,  2  Barn.  &  Aid.  137. 

t  A  factor  is  a  party  to  whom  goods  are  consigned  for  sale  by  a  merchant  or  other  party 
residing  abroad,  or  at  a  distance  from  the  place  of  sale,  and  he  usually  sells  the  goods  in 
his  own  name. 

Factors  are  either    foreign  or  home  factors. 

A  foreign  factor  is  a  person  who  resides  in  one  country,  with  an  authority  from  a  princi- 
pal residing  in  another. 

A  home  factor  is  a  person  residing  in  the  same  country  with  the  principal,  from  whom  Jie 
derives  his  authority. 

t  A  factor  is  usually  paid  for  his  trouble  by  a  commission  of  so  much  per  cent,  on  the  goods 
he  sells  or  buys;  but  sometimes  in  sales,  he  acts  under  what  is  called  a  del  credere  commis- 
sion, in  which  case,  lor  an  additional  premium  beyond  the  usual  commission,  be  under- 
takes  and  becomes  auswerable  for  the  credit  ot  the  person  to  whom  he  sells  the  goods  con- 
signed to  him  by  his  principal ;  1  T.  R.  112. 

Del  credere,  is  an  Italian  mercantile  phrase,  which  has  the  same  signification  as  the 
Scotch  word  "  warrandice,"  or  the  English  word  "  guarantee." 

As  a  del  credere  commission  indemnifies  the  principal  against  the  losses  which  may  hap- 
pen from  the  sales  negotiated  by  his  agent,  so  there  is  also  a  species  of  contract  indemnify- 
ing the  principal  against  any  loss  which  may  happen  in  consequence  of  his  agent's  purchas- 
es through  a  failure  on  the  re-sals  j  3  T.  R.  534* 
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II.  RELATIVE  TO  THE  PERSONS  WHO  MAY  BE.1 


[716] 


An  authori. 
ty  by  deed 
is  essential 
in  order  to 
bind  the 
principal 
under  seal.! 


A  remit- 
tance by 
bills  direct, 
iug  payment 
to  a  third 
person  out 
of  the  pro. 
ceeds  does 
not  consti- 
tute an 
agency  in 


III.  RELATIVE  TO  THE  APPOINTMENT  OF  AN  AGENT. 

(A)  By  pakol  ob  in  wuiTiso.t 

(B)  By    DEED. 

Harrison   v.  Jackson.    E.  T.  1797.  K.  B.  7  T.  R.  209. 

In  an  action  of  covenant  on  a  charter  party,  it  appearing  that  the  deed  was 

executed  by  G.  D.  for  and  on  behalf  of  the  defendant,  but  that  G.  D.  had  only 

a  verbal  authority  from  the  defendant  to  execute  the  power, 

Lord  Kenyon  held  that  the  action  could  not  be  maintained  ;  for  that  a  deed 
could  not  be  executed  by  an  agent,  so  as  to  bind  the  principal,  unless  he  were 
authorized  by  deed  under  seal. 

(C)  By  implication.§  See  ante,  tit.  Master  and  Servant. 
Williams  v.  Everktt.  M.  T.  181 1.  K.  B.  14  East,  582. 
Kelly  residing  abroad,  having  remitted  bills  on  England  to  the  defendants 
his  bankers  in  London,  with  directions  in  the  letters  enclosing  such  bills  to 
pay  the  amount  in  certain  specified  proportions  to  the  plaintiffs  and  other  cred- 
itors of  K.,  who  would  produce  their  letters  of  advice  from  him  on  the  sob- 
ject;  and  desiring  the  amount  paid  to  each  person  to  be  put  on  the  back  of 
their  respective  bills,  and  that  every  bill  paid  oft' should  be  cancelled;  and  the 
plaintiff  having,  before  the  bills  came  due,  given  notice  to  the  defendants  that 
he  had  received  a  letter  from  K.  ordering  payment  of  his  debt  out  of  that  re- 
mittance, and  having  offered  them  an  indemnity  if  they  would  hand  over  one  of 

*  All  persons  are  competent  to  be  agents,  agency  being  a  mere  ministerial  office :  infants, 
feme*  covert,  persons  attainted,  outlawed,  excommunicated,  aliens,  and  others,  may  be  agents, 
Co.  Lit.  52.  a. ;  for  the  privileges  and  disabilities  of  those  parties  are  merely  personal,  and 
the  execution  of  a  naked  authority  is  not  necessarily  attended  either  with  prejudice  to  those 
upon  whom  the  former  are  conferred,  or  advantage  to  those  upon  whom  the  latter  are  im- 
posed, or  to  any  other  person  who,  by  law,  may  claim  any  interest  under  them  after  their 
death. 

tThe  term  "  by  parol,"  includes  not  only  what  is  verbal,  but  also  what  is  written,  if  it  be 
not  under  seal.  In  general,  where  a  parol  or  simple  authority  is  sufficient  from  the  princi- 
pal to  the  agent,  such  authority  is  not  required  by  the  common  law  to  be  in  writing,  although 
that  form  may,  in  transacting  matters  of  importance,  be  preferable. 

Sir  Edward  Coke  says,  in  his  Commentaries  upon  Littleton,  Co.  Lit.  52.  b.  that,  regularly, 
the  authority  should  be  by  letter  of  attorney  or  deed,  and  this  doctrine  is  recognized  in  oth- 
er works,  but  it  is  obviously  rather  matter  of  nrudence  than  of  necessity;  Co.  Lit.  52.  b.; 
Com.  Dig.  tit.  Attorney,  c.  5;  Beawes'  Lex  Merc.  pi.  86 ;  Marius,  2nd  Edit.  p.  104 ;  Davi- 
son v.  Robertson,  3  Dow.  Rep.  229 ;  Porthouse  v.  Parker,  1  Campb.82  ;  12  Mod.  564;  Har- 
rison v.  Jackson,  7  T.  R.  209  ;  Rex  v.  Brigg,  3  P.  Wms.  432 ;  Bac.  Abr.  Corporations,  E. 
3 ;  Payley,  117  ;  and  see  3  and  4  Ann.  c.  9  ;  Bac.  Abr.  Authority,  A.  cites  Co.  Lit.  48.  b. ; 
2  Rol.  Abr.  8 ;  Sal k.  96.  contra;  and  for  the  ordinary  purposes  of  commerce  it  would  be 
very  inconvenient  if  a  regulur  power  of  attorney  were  required  in  every  transaction.  The 
legislature  have,  indeed,  required  by  the  statute  against  frauds,  29  Car.  2.  c.  3.  that  in  some 
cases  the  authority  delegated  to  an  agent  shall  be  in  writing ;  but  those  provisions  are  prin- 
cipally directed  to  the  transfer  of  an  interest  in  land,  or  other  real  property,  and  do  not  af- 
fect the  sale  of  goods  or  other  mercantile  transactions. 

t  Where  an  agent  is  constituted  to  execute  a  deed,  the  authority  is  absolutely  required 
to  be  under  seal,  (or  it  would  not  be  reasonable  that  the  power  to  effect  so  solemn  an  instru- 
ment should  be  transferred  by  any  medium  less  solemn  than  an  instrument  equally  delibe- 
rate. 

The  agent  of  a  corporation  must  always  have  been  appointed  by  deed,  where  the  agency 
concerned  the  interest  or  title  of  the  corporation,  as  to  let  lands  even  from  year  to  year;  12 
Mod.  584 ;  1  Rol.  Abr.  514  ;  5  East,  239.  But  for  ordinary  services,  the  agent  need  not  be 
constituted  by  deed ;  Plowden,  91 ;  2  Campb.  96.  And  a  notice  to  quit,  given  by  an  agent  for 
'a  corpora  lion,  verbally  authorized,  is  valid  ;  and  it  has  even  been  held,  that  the  Bank  of  Eng- 
land, or  any  similar  corporation,  may,  without  deed,  empowe-  its  servants  to  make  bills  of 
exchange  or  promissory  notes  in  its  name,  as  is  the  usual  practice ;  for  this  is  not  a  matter  in 
itself  connected  with  its  title  or  interest,  hut  merely  the  ordinary  course  of  its  business;  Co. 
Lit.  94.  b.;  Salk.  191.  pi.  3 ;  Rex  v.  Bigg,  3  P.  Wms.  423. 

§  As  to  what  amounts  to  an  implied  authority  is  usually  a  matter  to  be  collected  from 
no  one  settled  rule,  but  from  the  conduct  of  the  principal,  and  the  particular  circumstances 
of  the  case ;  and  this  implied  authority  may  arise,  where  the  principal,  by  his  former  course 
of  dealing,  haa  sanctioned  the  inference,  that  the  agent  had  authority  for  his  conduct, 
though  in  fact  it  was  contrary  to  Jus  directions ;  Ghitty  on  Bills,  6th  Edit.  96;  5  Bap.  Bob. 
76 ;  2  Stlw.  2nd  Edit.  992. 
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the  bills  to  him  ;  but  the  defendants  having  refused  to  indorse  the  bill  away,  or  th®  absence 
to  act  upon  the  letter,  admitting,  however,  that  they  had  received  the  directions0    *  con- 

»  ..  sent  " 

to  apply  the  money,  and  the  defendants  having,  in  fact,  afterwards  received  the 
money  on  the  bills  when  clue ; 

The  Court  held  that  they  did  not  by  the  mere  act  of  receiving  the  bills,  and 
afterwards  the  produce  of  them,  with  such  directions,  and  without  assent  past 
to  the  purport  of  the  letter,  and  still  more  against  their  express  dissent,  bind 
themselves  to  the  plaintiff,  so  to  apply  the  money  in  discharge  of  his  debt  duo 
to  him  from  K.  ;  and  consequently  that  the  plaintiff  (between  whom  and  the 
defendants  there  was  no  privity  of  contract,  express  or  implied,  but,  on 
the  contrary,  it  wa3  repudiated)  could  not  maintain  an  action  against  the  de- 
fendants, as  for  money  had  and  received  by  them  to  his  use  ;  but  that  the  pro- 
perty in  the  bills  and  their  produce  still  continued  in  the  remitter. 

IV.  RELATIVE  TO  THE  GENERAL  DUTY  AND  AUTHORITY  OF  [  718  ] 
THE  AGENT. 

(A)  Where  it  is  general  or  special.! 

1.  Young  v.  Wright.  M.  T.  1807.  N».  P,  1  Campb.  143. 

*  So,  a  general  remittance  to  bankers,  to  whom  the  receiver  is  indebted,  accompanied 
by  a  tatter  requesting  them  to  pay  certain  specific  sums  to  particular  persons  not  expressly 
out  of  the  sum  remitted,  does  not  fix  the  bankers  so  as  to  give  the  persons  to  whom  such 
sums  were  so  directed  to  be  paid  a  right  of  action  against  them  for  money  had  and  received, 
without  an  assent  on  their  part  to  such  an  appropriation  of  the  money  remitted. 

An  express  dissent  by  the  bankers  is  not  necessary  to  protect  them  ,  Grant  v.  Austen,  3 
Price,  500. 

In  an  action^for  usury  in  discounting  a  bill,  where  it  was  proved  that  one  B.  demanded 
payment  of  the  acceptor,  and  commenced  an  action  against  him  to  compel  payment,  in  con. 
sequence  of  which,  a  person  on  behalf  of  the  acceptor,  paid  to  B.  the  amount  of  the  bill, 
and  the  costs  of  the  suit,  on  producing  the  bill  for  which  B.  gave  a  receipt  as  the  attorney 
for  the  defendant,  and  no  account  was  given  how  B.  came  by  the  bill ;  held,  that  there  was  suf- 
ficient evidence  to  be  left  to  a  jury,  that  B.  acted  as  the  defendant's  aqent,  and,  consequent- 
ly, that  the  defendant  had  received  usurious  interest ;  Owen  v.  Barrow,  1  N.  R.  101. 

f  A  genera!  agent  is  one  who  is  authorised  by  his  principal  to  transact  all  his  business 
either  universally,  or  iu  one  particular  department.  A  special  agent  is  one  who  is  autho- 
rised to  execute  for  his  principal  only  something  in  particular,  and  he  is  under  a  limited 
and  circumscribed  power.  Trie  difference  in  the  effect  of  these  two  kinds  of  authority  is 
this :  that  the  principal  is  bound  by  all  the  acts  of  a  general  agent  which  are  not  inconsistent  with 
the  nature  of  his  employment,  however  prejudicial  they  may  be  to  the  principal,  and  even 
though  the  principal  may  have  expressly  forbidden  the  particular  act  upon  which  the 
question  may  arise  ;  Caldwell  v.  Ball,  1  T.  R.  205;  2  Salk.  233 ;  1  Ld.  Raym.  225;  Hcnly 
v.  East  In.  Com.  1  Esp.  R.  Ill ;  Fenn  v.  Harrison,  3  T.  R.  757;  10  Mod.  109  ;  Clive  v. 
Eames,  2  Stark.  281 ;  5  Esp.  R.  72 ;  2  Ld.  Raym.  928.  But  no  acts  of  a  special  agent  be- 
yond the  limits  of  bis  authority,  or  necessarily  implied  by  it,  will  bind  the  principal.  Tho 
difference  a  between  these  agencies  will  be  illustrated  by  the  following  instance : — Where  a 
person  keeping  livery-stables  and  having  a  horse  to  sell,  directed  his  servant  not  to  war- 
rant him,  and  the  servant  did  nevertheless  warrant  him,  still  the  master  would  be  liable  on 
the  warranty,  because  the  servant  was  acting  within  the  general  scope  of  his  authority,  and 
the  pubtic  cannot  be  supposed  to  be  cognizant  of  any  private  conversation  between  the  mas. 
ter  and  the  servant ;  Fenn  v.  Harrison,  3  T.  R.  757.  But  it  the  owner  of  a  horse  were  to 
sends,  stranger  to  a  fair  with  express  directions  not  10  warrant  the  horse,  and  the  latter  acted 
contrary  to  the  orders,  the  purchaser  could  only  have  recourse  to  the  person  who  actually 
sold  the  horse,  and  the  owner  would  not  be  liable  on  the  warranty,  because  the  servant  was 
not  acting  within  the  scope  of  his  employment ;  I  Camb.  43.  n. ;  Esp.  R.  75.  The  authori- 
ty even  of  a  special  agent  may  possess  some  of  the  characteristics  of  a  general  agency;  that 
is,  though  he  be  appointed  agent  only  for  a  specific  purpose,  the  directions  for  effecting  that 
purpose  may  not  be  specific,  Chitty  on  bills,  6th  Edit.  23;  and  in  this  case,  upon  the  same 
principles  which  govern  the  case  last  cited,  the  principal  will  be  responsible  for  all  the 
acts  done  bona  fide  in  the  exercise  of  the  discretionary  agency;  4  Esp.  R.  114.  The  na- 
ture of  an  agent's  authority  must  depend  upon  the  express  or  implied  directions  or  consent 
of  the  principal ;  and,  in  the  construction  thereof,  regard  must  be  paid  to  the  intention  of  the 
principal,  and  the  nature  of  the  commission.  A  general  agent,  therefore,  is  not  by  virtue  of 
hi s'com mission  permitted  to  depart  from  the  usual  manner  of  effecting  what  he  is  employ- 
ed to  effect ;  and  although  a  factor  may  sell  goods  upon  credit,  that  being  the  ordinary  course 
of  conducting  mercantile  affaire-,  yet  a  stockbroker,  though  acting  bona  fide,  and  with  a 
view  to  the  benefit  of  his  principal,  cannot  do  so  with  stock,  unless  he  havespt*  ial  instruc- 
tions to  that  effect,  that  being  contrary  to  the  usual  course  of  business;  Wilshire  v,  Sim- 
mons, 1  Campb.  258 ;  1  Campb.  43.  n. 
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The  agent       Lord  Ellenborougk.     If  a  fact  is  admitted  by  the  attorney  on  the  record 
may  bind     wjtn  an  i n tent  to  obviate  the  necessity  of  proving  it,  he  must  be  supposed  to 
pal  asTaras  nave  authority  *°r  tn*s  purpose,  and  his  client  will  be  bound  by  the  admission, 
his  authori-  even  though  it  be  injurious  to  the  case. 
iy  goes,        however  imprudent  or  injurious  the  acts  may  be. 

2.  Fekk  v.  Hakbison,  H.  T.  1791.  K.  B.  4  T.  R.  177. 
Hence,  if  a  The  defendants  being  possessed  by  indorsement  of  a  bill  of  exchange,  em- 
person  be  ployed  F.  H.  to  get  it  discounted,  telling  him  to  carry  it  to  market  and  get 
r^io 'l  CdS^  *°r  **'  ^ut  ^lat  tnc^  wou^  not  indorse  it.  F.  H.  applied  to  another  person, 
set  h* II  te^mg  him  tnat»  though  the  defendants  would, not  indorse  it,  yet  as  their  num- 
discounted,  her  was  uPon  the  bill,  that  was  the  same  as  an  irdorsement,  and  that  he  (F.  H.) 
and  he  has  would  indemnify  him  if  he  indorsed  it.  This  person  accordingly,  by  putting 
had  no  or-  his  own  indorsement  upon  the  bill,  got  it  discounted.  On  the  failure  of  the 
der  to  the  drawer  and  acceptor,  the  holders  discovering  that  the  bill  had  passed  through  the 
may  indorse  defendants'  hands,  applied  to  them  for  payment;  who  at  first  refused,  but  af- 
the  name  of  ter wards  promised  to  take  it  up.  Upon  this  promise  the  action  was  brought, 
his  employ-  and  the  question  was,  if  there  were  any  consideration  for  the  promise,  which 
•r'  depended  upon  whether  F.  II.  had  power  to  warrant  the  goodness  of  the  bill. 

The  plaintiff  had  a  verdict ;  but  upon  a  motion  for  a  new  trial,  upon  the 
ground  that  this  was  nudum  pactum,  the  Court  set  aside  the  verdict,  and,  in 
stating  their  reasons,  said  if  F.  H.  had  been  the  general  agent  of  the  defendants, 
it  would  be  admitted  that  they  would  be  liable  for  his  acts;  but  it  appears  from 
the  evidence  that  he  was  constituted  their  particular  agent,  with  a  circumscrib- 
.  ed  authority. 
And  if  a  3   Hellyear  v.  Hawke.  M.  T.  1803.  N.  P.  5  Esp.  75. 

directed  to  Assumpsit  on  the  warranty  of  a  horse.  The  horse  had  been  sent  to  be  sold, 
sell  a  horse,  and  was  described  in  the  catalogue  as  seven  years  old.  He  had,  however,  not 
and  have  no  been  brought  to  the  hammer,  but  had  been  sold  by  private  contract  to  the 
orders  not  plaintiff  by  the  defendant's  groom  before  the  day  of  sale  by  auction  ;  and  on 
to  warrant  tne  warraniy  made  by  the  groom  the  action  was  founded, 
master  will  Lord  Ellenborough,  J,,  said,  as  the  master  had  entrusted  the  servant  to  sell, 
be  bound  by  he  is  entrusted  to  do  all  that  he  can  to  effectuate  the  sale;  and  if  he  does  ex- 
his  warran-  ceed  bis  authority  in  so  doing,  he  binds  his  master. 
tv»*  4.  Therold  v.  Smith.  T.  T.  1706.  K.  B.  11  Mod.  38. 

Whether  an      ^n  tne  °iuestion  whether  an  agent  had  a  general  or  special  authority,  Holt, 
agent  has  a  Ch.  J.9  thought  this  was  more  matter  of  evidence  than  law. 
general  or   special  authority  is  properly  matter  of  evidence. 

5.  Collis  v.  Emment.  H.  T.    1790.  C.  P.  1  H.  Bl.  313. 
.         ,     .       Per  Cur.     An  authority  is  to  be  construed  so  as  to  comprehend  all  neces- 
ty  is  to  be  "  sary  or  usual  means  of  executing,  so  as  to  give  effect  to  the  intention  of  the 
construed     paities. 
so  as  to        comprehend  all  necessary  or  usual  means  of  executing  it  with  effect. 

6.   IIlLLYEAR  V.  FlNLASON.    1  H.   BI.   165. 

But  is  strict-     A.  gave'a  power  of  attorney  to  B.  to  demand  and  receive  all  monies  due  to 
ly  confined   him  on  any  account  whatsoever,  and  use  all  means  for  the  recovery,  and  to  ap- 
to  the  busi-  point  attornies  for  the  purpose  of  bringing  actions,  and  to  revoke  the  same, 
nessof  the  an(j  to  transact  a}j  otner  business, 
necessarv 

execution  of     The  Court  held,  1st.  That  the  latter  words  must  be  understood  with  refer- 
the  power  ;fence  to  the  words  preceding,  as  meaning  all  business  appertaining  to  the  re- 

*  Or  if  an  agent  sent  to  receive  money,  take  a  bill  in  payment,  it  is  binding  on  the  master ; 
Nickson  v.  Brokam,  10  Mod.  109. 

f  A  special  authority  must  always  be  strictly  pursued.  But  inasmuch  as  a  power  to  do 
any  act  compromises  a  power  to  do  all  such  subordinate  acts  as  arc  usually  incident,  or  are 
necessary  to  effectuate  the  principal  act  in  the  best  and  most  convenient  manner,  2  H.  Bla. 
618  ;  Paley,  137.  146  ;  1  Campb.  45  ;  it  is  necessary,  even  in  regard  to  a  special  agent,  if  it  is 
intended  to  exclude  from  his  authority  any  circumstance  which  would  otherwise  fall  within 
it,  that  it  should  be  done  by  express  directions.  If  a  master,  as  we  have  seen,  entrusts  his 
servant  to  sell  a  horse,  and  gives  no  directions  as  to  warranting  it,  he  is  bound  by  the  war- 
ranty of  bis  servant,  5  Esp.  75:  but  not  so  if  he  expressly  directed  the  servant  not  to  war. 
ianL    For  the  construction  of  the  extent  of  the  authority  in  mercantile  agencies  depends 
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ceipt  of  the  monies  ;  and  where  the  power  to  the  agent  was  a  power  for  re-  [  720  J 
ceiving  money,  and  concluded  with  the  general  words  "to  transact  all  busi- 
ness," it  was  decided  that  the  power  to  transact  business  did  not  authorize  the 
agents  to  indorse  the  bill  they  had  received  under  it.  2nd.  That  the  largest 
powers  must  be  construed  with  reference  to  the  subject  matter;  therefore  "all 
business"  must  be  confined  to  all  business  necessary  for  the  receipt  of  the 
money. 

7.  East  India  Company  v.  Henley.  H.  T.  1794.  N.  P.  1  Esp.  111.  Hence,  if  a 

Case  to  recover  damages  for  the  loss  arising  from  the   re-sale  of  a  certain  broker  be 
quantity  of  raw  silk,  sold  by  the  Company  atone  of  their  sales  to  the  defendant.  en,pl°yedt0 
The  silk  had  been  bought  by  one  B.  a  broker,  for  the  defendant ;  and  the  de-  Jocular 
fence  set  up  by  the  defendant  was,  that  his  orders  were  to  B.  to  buy  the  best  purchase  of 
Bengal  raw  silk,  whereas  this  was  not  raw  silk,  nor  of  the  best  quality.  goods  of  a 

Lord  Kenyan  took  the  distinction  between  a  general  and  special  agent  to  be,  certain  de-  . 
that  in  the  first  case  the  principal  must   be  bound  by  all  his  acts,  whereas  in  "^S^rfc^ 
the  latter  he  is  only  bound   while  the  agent  acts  within  the  scope  of  his  au-  tne  princi- 
thority  ;  and  that  if  in  the  present  case  the  defendant  could  prove  that  he  had  so  pal  will  not 
specially  authorized  B.   to  bid  for  best  Bengal  silk,  that  this  turned  out  to  be  be  bound  if 
not  of  that  description,  that  he  should   not  be   bound  by  his  contract  so  made  *ne  b'°per 
without  his  authority,  but  that  B.  should  be  liable  to  an  action,  at  the  suit  of  hisinstruc. 
the  Company,  for  his  abuse  of  it.  tions. 

(B)  Where  it  is  presumed.     See  ante,  div.  III.  and  ante,  tit.  Master  and 
Servant. 

(C)   As  TO   THE  FORM  AND  MANNER  OP  EXECUTING.  An  aSent 

1.  Solly  v.  Rathbone.  H.  T.  1814.  K.  B.  2  M.  &S.  299.  5"?°*    Ml 

t  t«ii  ii  i  •  i-  delegate  nis 

It  was  admitted  that  an  agent  cannot  delegate  his  authority.  authority.* 

2.     Schmaling  v.  Thomlinson.  E.  T.  1816.  C.  P.  1  Marsh.  560  ;  S.  C. 

6  Taunt.   147.  I721  J 

A.,  on  the  recommendation  of  his  agent,  employs  B.  to  convey  goods  from  ^ *~ •  t}!_ere" 
this  country  to  the  continent.     B.,  without  the  knowledge  of  A.  employs  C.  to  BUD.agent 
transact  the  business,  and  the  goods  are  accordingly  shipped  by  C.  and  landed  has  no  re-  ' 
on  the  continent  by  C.'s  agent.  medy 

The  Court  held  that  there  was  no  privity  between  A.  and  C,  and  therefore  aSain.st  *• 
that  C.  was  not  entitled  to  recover  his  charges,  or  those  of  his  agents,  from  foj^ork. 
A.,  though  A.  had  not  paid  the  amoftnt  to  B.  done.t     - 

H.  Parker  v.  Kett.  T.   T.   1700.  K.  B.  Salk.  96. 

It  was  resolved  that  authorities  by  letter  of  attorney  are  either  general  or  The  manner 
special;  thus  a  letter  of  attorney  may  be  to  sue  in  omnibus'  causis  motis  et  °*  executing 
movendisj  or  to  defend  a  particular  suit.  Sir  P.  S.,  when  he  went  to  travel,!  eBU(  £"" 
gave  a  letter  of  attorney  to  Sir  T.  W,  to  act  and  sell  all  his  lands,  and  all  his  strictly  con- 
goods  and  chattels,  and  that  was  held  good.  Where  the  authority  is  particu-  sistent  with 
lar,  the  party  must  pursue  it.  If  the  act  varies  from  it,  he  departs  from  his  th°  power 
authoritv,  and  what  he  does  is  void.  given  jl 

upon  the  facts,  and  may,  in  some  cases,  be  left  for  the  opinion  of  a  jury,  11  Mod.  88;  and 
regard  must  be  paid  to  the  usages  of  trade,  and  for  this  purpose  the  evidence  of  mercantile 
persons  is  consulted  ;  Willes,  407 ;  1  Campb.  239 ;  12  Mod.  514, 

*  A  delegated  authority  can  be  executed  only  by  the  person  to  whom  it  is  given ;  for  the 
confidence,  being  personal,  cannot  be  assigned  to  a  stranger;  Roll.  Ab.  330,  9  Co.  47.  b.:  2 
Roll.  Ab.  9.  Therefore,  if  an  agent  be  appointed  to  sell,  he  cannot  depute  the  power  to  a 
clerk  or  under  agent,  notwithstanding  any  usnge  of  trade,  unless  by  express  assent  of  the 
principal ;  Coles  v.  Trecothick,  9  Ves.  jun.  251.  236.  An  authority  given  to  two  cannot  be 
executed  by  one,  Co.  Bit.  112.  b.  181.  b. ;  though  one  die  or  refuse.  If  an  authority  be  to 
A.  and  B.  to  sell  after  the  death  of  D.,  and  one  die  before  D.,  the  other  cannot  sell ;  Co. 
Lit.  112.  b;  An  authority  to  three  jointly  and  separately,  is  not  well  executed  by  two;  Co. 
Lit.  181.  b. ;  1  Roll.  Abr.  329. 

f  And  if  the  property  in  the  hands  of  a  sub-agent  be  destroyed,  the  immediate  agent  is 
answerable  to  his  principal ;  Catlin  v.  Bell,  4  Campb.  184. 

X  Unless  the  variance  be  merely  circumstantial ;  Co.  Lit.  b.  303.  b.  Thus  an  authority 
given  by  an  executor  to  pay,  discharge,  and  satisfy  all  debts  due  from  the  testator,  and  to 
do  acts  for  the  principal  as  executor,  does  not  empower  the  agent  to  charge  the  executor  by 
acceptances  generally  in  his  name,  though  for  a  debt  due  from  the  testator ;  6  T.  R.  591.    It 
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4.  UiiACEirc  v.  Dalton.  T.  T.  1738.  K.  B.  1  Stra.  705. 

And  in  tho  In  this  c.iae  the  <J:n:rt  were  of  opinion  that  when  one  has  authority  as  at- 
case  oi  a  lor,,..v  to  «t>  .my  dc.i,  he  ou^ht  to  do  it  in  his  name  who  gives  the  authority  ; 
should  be  '  >r  *10  aP«l  iMlU:5  *nc  attorney  to  be  in  his  pLce,  and  to  represent  his  person; 
executed  in  urui  dsfidoio  the  attorney  cannot  do  it  in  hi3  oxvn  name,  nor  as  his  proper  act, 
the  name  of  p..i{  ::i  the  n  i:ne  and  as  the  act  of  lii&n  who  Lfives  the  authority, 
the  person  wn0  gives  the  powor,  and  not  in  that  of  the  agent.** 
[    722   ]  ()))   As  TO  THE  EXTENT   AND  CONSTRUCTION  OF. 

An  agent's^  Howahd  v.  Baillie.  H.  T.   17»o.  C.  P.  2  H.  Bl.  518. 

fULlv°™. l8  A  letter  of  attorney  given  by  an  executor  to  A.  enabling  him  to  transact  the 
to  be  con-        *»••/•■  •        •  *    •  i  * 

etrued  so  asa"iirs  of  the  testator  in  the  name  oi  the  executor  as  executor,   and  to  pay, 

to  include  discharge,  and  satisfy  aU  debts  due  from  the  testator,  was  holden  to  convey  a 
all  nocessa-  sufficient  authority  to  A.  to  accept  a  bill  of  exchange  in  the  name  of  the  execu- 
ry  or  usual  lcr>  drawn  by  a  creditor  for  the  amount  of  a  debt  due  from  the  testator,  so  as 
executing  it  *°  I,iake  the  executor  personally  liable. 

witheffect.t  .  . 

should,  however,  be  observed,  that  the  decision  upon  this  point  is  opposed  by  the  opinion  of 

Lord  Loughborough,  given  in  a  similar  case;  where,  however,  the  judgment  proceeded  up- 
on other  grounds  ;  Howard  v.  Baillie,  2  H.  B  .  623.  Jf  a  power  to  do  an  act  upon  condition, 
aid  the  a^ent  d)  it  absolutely,  it  is  void,  and  vice  versa;  Co.  Lit.  258.  b.  Regularly,  says 
Lord  Coke,  If  a  man  do  less  than  tho.  command  or  authority  committed  to  him,  there  (the 
commandment  or  authority  not  being  pursued)  the  act  is  void  ;  but  where  a  man  doth  that 
which  he  is  authorised  and  more,  it  is  good  for  that  which  is  warranted,  and  void  for  the 
re6t ;  1  Com.  Dig.  615.     But  both  these  rules  have  many  exceptions  and  limitations.     What. 

*  ever  would  be  sufficient  if  done  by  the  principal,  is  sufficient  to  be  done  by  his  representa- 
tive, though  the  inability  which  excuses  the  principal  from  doing  more,  does  not  effect  the 
agent;  Co.  Lit.  258.  a. 

*  And  in  a  prior  case  it  was  decided  that,  where  one  had  a  power  of  attorney  to  release  a 
debt,  the  release,  being  in  his  own  name,  was  void  ;  D'Meridgcourt  v.  Ashley,  Moore,  818. 
So,  the  execution  and  delivery  of  a  deed  mast  be  in  the  name  of  the  principal ;  ard  if  it  be 
the  execution  of  the  agent  only,  it  is  void  as  to  the  principal:  as.  where  the  king  granted 
authority  to  one  to  moke  leases,  a  lease  made  by  him  in  the  king's  name,  but  executed  by 
himself,  wa9  held  void ;  for  the  execution  ought  to  have  been  with  the  king's  seal,  thus 
11  Tho  king  by  A.  B.  puts  his  seal,  &e. ;  see  Anon.  Moor.  70.  pi.  191.  In  the  application  of 
this  rule,  howpver,  a  diiference  is  to  be  observed  between  a  bare  act,  such  as  deed  &c,  and 
the  form  of  a  contract.  It  is  equally  necessary  in  both,  that  the  thing  be  done  in  the  princi- 
pal's name  ;  but  in  the  former  it  is  sufficient  it  it  be  stated  to  be  done  by  the  agent,  for  or 
on  behalf  of  the  principal ;  as  in  the  case  of  a  surrender  of  a  copyhold  estate  by  attorney, 
tho  entry  being  that  W.  and  S.,  by  virtue  of  a  letter  of  attorney  from  J.  C,  surrendered,  &c,, 
it  was  held  sufficient ;  9  Co.  77 ;  Parker  v.  Kctt,  Salk.  95.  So,  if  the  execution  of  a  deed 
really  appear  to  be  in  the  name  of  the  principle,  the  form  of  words  used  in  the  execution  is 
not  material  ;  for,  in  a  late  case,  where  the  principal  was  recognized  and  affirmed,  it  was 
deemed  sufficient  that  opposite  the  seal  was  written  "  for  S.  B.  (the  principal)  M.W.  (the 
attorney) ; "  Wilks  v.  Bucks, 2  East,  142.  The  most  advisable  way  is  "  A.  B.  (the  princi- 
pal) by  C.  D.  (the  attorney),"  and  this  is  certainly  good  ;  per  Grose,  J.,  2  East,  144.  A 
bond,  reciting  certuin  differences  between  the  obligee  and  the  obligor,  as  attorney  for  T.  F., 
was  conditioned  that  the  obligor  should  perform  such  award  as  the  arbitrators  therein  named 
should  make  upon  tho  premises.  It  was  agreed  that  the  submission  in  this  form  was  not 
binding  upon  the  principal,  thoutrh  it  was  resolved  to  be  so  upon  the  obligor  ;  Bacon  v. 
Pubary,  1  Ld.  Kaym.  24f> ;  Salk.  70  ?  12  Mod.  129. 

.'  +  As  an  instance  illustrative  of  this  maxim,  a  general  bailiff  of  a  manor  may  make  leases 
at  will  without  any  special  authority  ;  the  reason  assigned  for  which  in  the  books  is,  because 
great  prejudice  and  inconvenience  would  ensue  to  the  lord  by  absence,  sickness,  or  other  in- 
capacity, if  he  had  not  that  powar ;  1  Bac.  Ab.  Tit.  Leases,  s.  8.  But  he  has  no  general 
power  to  make  leases  for  years,  to  which  the  same  reasons  do  not  apply.  So,  a  letter  of 
attorney,  to  sue  for,  receive,  and  recover  a  debt,  authorizes  the  attorney  to  arrest  the  debtor; 
1  Roll.  Rep.  390 ;  Palm.  394  :  Bailey  v.  De  Walkiens,  10  Ves.  441.  And  so  a  broker,  em- 
ployed to  g*»t  a  policy  effected,  may  adjust  tho  loss;  1  Campb.  43;  Goodson  v.  Brooke,  4 
Campb.  163.  But  an  autliority  to  receive  and  pay  partnership  debts,  on  a  dissolution  of 
partnership,  does  not  give  authority  to  acceptor  indorse  bills  in  the  joint  names  of  the  part, 
ners ;  1  H.  Bl.  155.  Neither  does  a  letter  of  attorney,  to  receive  all  salary  and  money,  with 
oil  the  principal's  authority -to  recover,  compound,  and  discharge,  and  to  give  releases  and 
oppoint  substitutes,  authorize  the  attorney  to  negociate  bills  received  in  payment,  or  to  in- 
dorse them  in  his  own  name ,  and  a  general  power  to  transact  all  business  has  no  greater 
effect ;  Ho<rg  v.  Snaith,  1  Taunt,  347 ;  Hoy  v.  Goldsmid,  2  Smith  Rep.  79.  80.  The  extent 
or  scope  of  an  authority  is  to  be  gathered  from  the  commission  by  which  it  is  given,  and  the 
construction  of  mercantile  commissions,  like  that  of  other  mercantile  instruments,  is  to  be 
assisted  by  tho  usages  of  trade,  and  for  that  purpose  the  evidence  of  persons  conversant  in 
mercantile  affairs  is  resorted  to ;  therefore,  a  commission  to  a  factor  to  sell  is  now  held  to 
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V.  RELATIVE  TO  THE  RIGHTS  AND  LIABILITIES  OF  PRINCIPAL    [  723  ] 

AS  REGARDS  THIRD  PERSONS. 
(A)  Of  the  acts  of  the  agent  which  binp  the  principal. 

(a)  In  general. 
1.  Caldwell  v.  Ball.  E.  T.  17b(J.  K.  B.  1  T.  R.  205. 

Per  Buller,  J.     This  is  an  acknowledgment,  under  the  hand  of  the  captain,  *n  P°'™*  °f 
that  he  has  received  such  goods,  which  he  undertakes  to  deliver  to  the  persons  D*i^cjD!?i 
named  in  that  bill  of  lading.     It  is  assignable  in  its  nature,  and   by   indorse-  an(j  bis 
ment  the  property  is  vested  in  the  assignee.     In  point  of  law,  the  principal  agent  are 
and  agent  are  treated  as  one  and   the  same.  considered 

as  one  and  the  same  person ; 

2.  SciiRiMsiiruE  v.  Alderton.  H.  T.  1742.  K.  B.  2  Stra.  1182. 

The  plaintiff,  who  was  a  fanner  im  th»j  isle  of  Ely,  sent  up  oats,  consigned  And,  there- 
to one   II.  as  his  factor.     The  custom  of  the  trade  appeared  to  be,  that  for- j"ore'a      e 
rnerly  the  factor  had  Ad.  per  quarter  for  selling,  and  they  gave  immediate  notice  creates  a 
to  the  farmer  of  the   name  of  rhp  buyer,  and    the  price  ;  but  this  being  incon- 0  contract 
venient  to  farmers  nt  ;i  disMnco,  it  had  lor  ma:iv  veins  past  been  customary  for  between  the 
the  farmers  to  allow  2d.  per  qua rter  upon   the   factors   taking  the  risk  of  thePnncJPal 
debts  ;  since  which  they  had  ceased  to  inform  the  farmers  of  the  buyers.     The  JJJ*  eeven 
goods  in  the  case  were  sold;  but  the   factor  failing  (before  actual  payment),  though  the 
gave  notice  to  the  defendant  (the  buyer)  not  to  pay  the   factor,  which   he   did  factor  acts 
notwithstanding,  and  thereupon  this  action  was  brought.  under  a  del 

The  Chief  Justice  was  of  opinion  that  this  new  method  had  not  deprived  the  ""*? 
farmer  of  his  remedy  against  the  buyer,  provided  there  was  no  payment  to  the8ion.# 
factor. 


/ 


give  him  a  power  to  sell  upon  credit,  in  those  trades  where  that  is  the  usual  course  of  deal- 
ing. 

There  are  many  cases  in  which  the  acts  of  an  agent,  though  not  in  conformity  to  his  au- 
thority, may  yet  be  binding  upon  his  employer,  who  is  left  in  such  cases  to  seek  his  remedy 
against  his  own  agent.     Whether  an  employer  be  or  be  not  bound  by  such  acts  as  are  not 
conformable  to  the  commission  given  by  him,  depends  principally  npon  the  authority  being 
general  or  special.     By  a  general  agent  is  understood,  not  merely  a  person  substituted  in 
the  place  of  another,  for  transacting  all  manner  of  business,  since  there  are  few  instances 
in  common  use  of  sn  agency  of  that  description,   1  Sulk.  96 ;  but  a  person  whom  a  man    • 
puts  in  his  place  to  transact  all  his  business  of  a  particular  kind,  as  to  buy  and  sell  certain    I 
kinds  of  wares,  to  negocinte  certain  contracts,  and  the  like;  Whitehead  v.  Tuckett,  15 
East,  408.     An  authority  of  this  kind  empowers  the  agent  to  bind  his  employer  by  all  acts 
within  the  scope  of  his  employment,  and  that  power  cannot  be  limited  by  any  private  order 
or  direction,  not  known  to  the  pnrty  dealing  with  the  agent;  Rothes  v.  Soame,  Goldsh.  138; 
Dickinson  v.  Selwall,  4  Campb.  279.     And  this  seems  to  be  founded,  not  so  much  upon 
the  presumption  of  an  authority  given,  as  upon  the  principle  thct,  where  one  or  two  innocent 
persons  must  suffer  by  the  fraud  of  a  third,  he  who  emibled  thnt  person,  b>  giving  him 
credit,  to  commit  the  fraud,  ought  to  be  the  sufferer;  3  Salk.  233;  1  Ld.  Raym.  225 ;  15    • 
East,  400.     But  a  special  agent  who  is  employed  about  one   specific  act,  or  certain  specific  / 
acts  only,  does  not  hind  his  employer,  unless  his  authority  be  strictly  pursued.     A  general  I 
power  to  buy  or  sell  binds  the  person  giving  it  as  to  all  other  dealings  bona  fide,  however  * 
disadvantageous  the  terms  of  the  contract  maybe.     Where  the  authority  given  has  been 
exceeded,  the  subsequent  assent  of  the  principal   has  the  sr.me  effect  ;\s  it  has  already  been 
observed  to  have  in  cases  whore  no  previous  authority  tins  been  given. 

•Hence  if  a  factor  sells  goods,  and  the  owner  gives  notice  to  the  buyer  to  pay  the  prico 
to  him  and  not  to  the  factor,  the  buyer  will  not  be  justified  in  afterwards  paying  the  factor, 
and  the  owner  may  bring  his  action  against  the  buyer  for  the  price,  unless  indeed  the  factor 
has  a  lien  thereon,  Drinkwater  v.  Goodwin,  Covvp.  251 ;  and  though  nn  agent  departs  from 
his  authority,  so  as  to  discharge  the  principal,  or  the  agent  dors  not  disclose  his  principal's 
Mrno,  yet  the  latter  mnyin  general  adopt  the  contract,  and  sue  for  any  breach  of  it,  Taylor  v. 
Plnmer,  3  M.  &  S.  562 ;  but  there  must  in  all  cases  exist  an  authority  which  must  be  collect- 
ed  from  the  nature  and  circumstances  of  the  cose  under  which  the  contract  was  entered  in- 
Co  ;  Bell  v.  J u ting,  1  Moore,  155.  Contracts,  indeed,  made  for  the  benefit  of  another,  though 
without  bis  actual  privity  and  directions,  may  be  rejected  or  affirmed  at  his  election ;  but 
come  degree  of  agency,  however  trifling,  must  always  exist.  By  making  the  election,  he 
adopts  the  agent's  contract,  and  will  be  liable  ;  2  Stra.  859.  We  have  seen,  ante,  p.  723. 
that  even  under  a  del  credere  fommission  the  buyer  is  not  justifiable  in  paying  the  price  to 
the  factor,  if  he  has  notice  from  the  principal  not  to  do  so.  But  in  cases  where  the  buyer  at 
the  time  of  the  sale  knows  nothing  of  the  relation  between  the  factor  with  whom  he  deals, 
and  the  principal  by  whom  the  factor  is  employed,  the  buyer  will  be  protected  by  the  law  in 
tea*  of  misadventures  oocurring  by  the  default  of  the  factor ;  and  where  a  factor,  acting 
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[  724]    3.  Gurnam  v.  Bennet.  M.  T.   1728.  K.  B.  Stra.  816.  S.  P.   Webstxb  t. 

Sebkamlp,  E.T.  1821.  K.  B.  4  B.  &  A.  352. 
It  being  a         On  a  motion  for  a  new   trial  it  was  held,  that  prima  facie  the  repairer  of  a 
that  all  con.  S^P  nas  hi3  election  to  sue  the  master  who  employs  hi  in,  or  the  owners  ;  but 
tracts  by  an  if  he  undertakes  it  on  a  special  promise  from  either,  the  other  is  discharged, 
agent  with,  in  his  authority  bind  the  principal ;  hence,  the  owner  of  a  ship  is  liable  for  the  repairs, 

[  725  ]  4.  Hull  v.  Coe.  T.  T.  1777.  K.  B.  Cowp.  636. 

Or  other  It  was  held,  though  the  master  of  a  vessel  be  also  lessee  of  it,  by  agreement 

necessa-  wjt^  t^e  owners>  for  a  term  of  years,  under  covenants  on  their  part,  that  he  shall 
nished  at"  nave  ^e  8°'e  management  of  the  ship,  and  employ  her  for  his  own  sole  ben- 
the  request  em%  &c.  ;  and,  on  his  part,  that  he  shall  repair  her  at  his  own  sole  cost  and 
of  the  charge,  &c.  ;  the  owners  are  still  liable  for  necessaries  furnished  for  the^bip 

agent.  by  order  of  the  master,  though  without  their  knowledge,  or  without  their  being 

known  to  the  person  who  supplied  them. 

under  a  del  credere,  or  the  usual  commission,  sells  goods  as  his  own,  and  the  buyer  does  not 
know  that  any  principal  exists,  the  buyer  will  be  permitted  in  an  action  brought  against  him 
to  set  off  a  debt  due  to  him  from  the  factor,  George  v.  Clagett,  7  T.  R.  359  ;  and,  indeed,  it 
is  more  just  that  where  two  persons  equally  innocent  are  prejudiced  by  the  deceit  of  a  third, 
the  person  who  has  put  the  trust  and  confidence  in  the  deceiver  shall  be  the  loser  ;  Guerriero 
v.  Pale,  3  B.  &  A.  616.  Bui  this  rule  does  not  hold  in  the  case  of  a  broker  employed  under 
the  usual  commUsion,  on  the  ground  of  ihe  difference  between  the  characters  of  factor  and 
broker ;  for  in  general  the  principal,  by  his  conduct,  allows  the  factor  to  hold  himself  out  to 
the  world  as  the  owner  of  the  goods,  by  suffering  him  to  have  them  in  his  possession,  and 
the  principal  must  take  the  consequences  of  the  factor's  misconduct  in  the  sale.  But  a 
broker  is  not  trusted  with  the  possession  of  the  goods  ;  and,  in  general,  nothing  is  given  him 
by  the  principal,  whereby  he  can  appear  as  the  owner  thereof,  to  have  a  right  to  sell  them  in 
bis  own  name;  and,  therefore,  where  such  broker  sells  goods,  without  disclosing  the  name 
of  his  principal,  he  acts  beyond  the  scope  of  his  authority,  and  the  vendee  reposes  more 
confidence  in  him  than  he  ought  to  do  ;  and,  therefore,  the  buyer  cannot  set  off  a  debt  doe 
from  the  broker  to  him  against  the  demand  for  goods  made  by  the  principal,  Baring  v.  Co- 
vil,  2  B.  &  A.  137 ;  and  if  an  agent  do  not  disclose  the  name  of  his  principal,  and  some  pre- 
judice  arises  to  the  buyer  in  consequence  of  such  concealment,  the  principal  cannot  sue;  9 
Stark.  443.  It  sh  >uld  be  here  observed  that,  where  the  principal  resides  abroad,  he  is  pre. 
t  sum  3d  to  be  ignorant  of  the  party  with  whom  his  factor  deals,  and,  therefore  the  whole 
\    credit  is  considered  as  subsisting  between  the  contracting  parties ;  3  B.  &  P.  490.    The 

*  risk  which  a  principal  runs  through  the  inadvertence  or  misconduct  of  his  agent  may  be 
t   avoided  by  the  purchaser's  having  notice,  at  any  time  before  the  completion  of  the  purchase 

'  or  delivery  of  the  goods,  of  the  agent's  commission  ;  and  no  custom  it  seems  can  be  set  ap 
to  contravene  the  effect  of  this  notice  ;  Peake's  Rep.  177.  The  fact  of  the  buyer's  having 
notice  must  necessarily  depend  upon  the  circumstances  of  the  case,  and  it  may  be  collected 
from  small  matters ;  Manns  v.  Henderson,  1  East,  335.  It  has  been  held,  that  the  mere 
general  knowledge  of  the  seller  being  a  factor  is  not  sufficient  to  deprive  the  buyer  of  the 
privilege  of  set  off,  without  express  knowledge  before  contract  was  completed,  that  he  acts 
as  agent  in  that  particular  instance ;  because  a  man  who  is  in  the  habit  of  selling  for  others 
may  nevertheless  sell  his  own  goods ;  Moore  v.  Clementson,  Camp.  22.  Circumstances 
which  show  collusion  between  the  factor  and  buyer,  as  the  insolvency  of  the  factor  known 
to  the  buyer,  would  be  prima  facie  evidence  of  notice  ;  Escott  v.  Mellward,  7  T.  R.  361.  b. 

*  *  Done  or  furnished  by  the  master's  or  captain's  order,  and  he  is  even  liable  for  money 
borrowed,  Evans  v.  Williams ;  Abbot  v.  Shilling,  117  ;  or  any  other  act  done,  1  Stark. ;  Jack- 
son v.  Vernon,  1  H.  Bla.  114 ;  2  Campb.  43  ;  East  11.  435 ;  5  B.  &  A.  617 ;  by  the  master  or 
captain  for  the  necessary  use  of  the  ship,  the  authority  in  these  cases  being  implied.  Public 
boards  and  agents  of  government  bind  by  their  contracts,  if  done  within  the  authority  granted 
to  them  ;  6  Price,  209.  But  in  the  construction  of  this  liability  strict  attention  must  be  paid 
to  the  extent  of  the  agent's  authority,  and  that  he  has  not  deviated  from  it  in  such  a  degree 
as  to  discharge  the  principal.  In  the  instance  before  mentioned,  as  to  the  owner  of  a  shin, 
he  will  not  be  liable  if  the  repairs  or  other  articles  furnished  for  the  use  of  a  ship  were  not 
Actually  necessary ;  neither  would  he  be  liable  for  the  money  borrowed,  nor  for  any  sues 
other  act  of  the  master  or  captain,  unless  urgent  cases  should  require  it.  And  where  the 
authority  is  particular,  the  agent  must  pursue  it,  and  if  the  act  varies  from  the  authority 
whif  h  he  does,  it  is  void,  6  T.  R.  591 ;  unless  the  variance  be  merely  circumstantial ;  2  H. 
Bla.  623.  A  transfer  of  property  by  an  agent  not  authorized  by  his  commission  to  do  so, 
passes  no  property  in  the  thing  transferred,  and  if  may  be  reclaimed  by  the  owner;  as  if  a 
master  trusts  his  servant  with  plate  or  other  valuables,  and  the  servant  sells  them, still,  un- 
less they  are  sold  in  market  overt,  the  master  may  recover  them  from  the  innocent  purcha- 
ser ;  B.  &  A.  137.  Where  a  factor,  employed  to  pay  money  for  his  principal  to  a  third  per- 
eon,  instead  of  taking  the  money  takes  only  the  security  of  the  factor  without  the  knowledge 
of  the  principal,  giving  the  factor  a  receipt  as  for  the  money  due  from  the  principal,  in  con. 
sequence  of  which  the  principal,  unaware  of  the  fact,  is  induced  in  his  accounts  with  the 
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(6)  In  particular. 
1 .  Of  admissions  or  declarations, 
1.  Burt  v.  Palmer.  T.  T.    1802.   N,  P.  5  Esp.  145. 
Assumpsit  for  work  and  labour  by  the  intestate  in  his  life-time.     Non  assump-  An  ad  mis- 
sit  infra   sex  annos.     Replication,  that  the  defendant   did    undertake   within sion  b£.fl\e 
six   years.       Jt  was  proved  that  A.,  an  attorney,  had   acted  in  the  concerns  °^ hfs^rinci-* 
the  defendant,  in  giving  directions  respecting  the  work,  and  in  paying  the  bills  ;  pal  even  to 
and  that,  at  one  time,  when  the  defendant  was  applied  to  for  money,  she  said  to  take  a  case 
the  intestate,  in  A.'s  presence,  «*  you  must  apply  to  S,  A.,  and  he  will  pay  you ;"    [  726  ] 
to  which  A.  made  no  reply,  but  seemed  to  assent.  out  of  tne 

Lord  Ellenborough  said,  that  he  was  of  opinion  that,  in  this  case,  it  was  evi-  s.tat.u:e  or 
dence  of  the  agency  of  A.  having  been  clearly  made  out  and  established.  That  tions** 
it  had  been  solemnly  decided  by  the  twelve  judges,  at  Hastings9  trial,  that 
where  a  person  is  referred  to,  to  settle  and  adjust  any  account  or  business,  what 
he  says,  if  it  is  connected  with  the  business  which  is  referred  to  him,  is  evi- 
dence that  that  was  the  case  here,  and  that  A's  admission  of  the  debt  was  bind- 
ing on  the  defendant. 

2.  Palethorp  v.  Furnis.  M.  T.  1796.  N.  P.  2  Esp.  311. 
It  appeared  in  an  action  for  goods  sold  and  delivered  that  the  defendant's  As  where 
wife  usually  transacted  the  business,  and  gave  orders  and  paid  for  goods.  defendant's 

Mr.  Justice  Duller  ruled,  on  an  issue  of  non  assumpsit  infra  sex -annos,  that  a  wife  acted 
promise  by  her  within  that  time  took  the  case  out  of  the  statute,  declaring  that  J?    .   *?" 
a  promise  by  any  servant  or  agent  entrusted  to  transact  the  defendant's  buisness  agent.t 
would  have  the  same  effect. 

2.  By  bills  and  notes.  See  ante,  tit.  Bills  and  Notes  ;  Partners  and  Partnership. 
3.     By  deed*     See  ante,  tit.  Deed  ;  Partner  and  Partnership. 

4.  By  demands  by  agent.\  [  727  1 

5.  Of  delivery  of  goods  to. 

Stafford  v.  Forcer.  E.  T.  1714.  K.  B.  10  Mod.  310.  Adelive 

In  this  case  it  was  admitted  that  a  delivery  of  property  to  an  agent  is  equiva-  0r  property- 
lent  to  a  delivery  to  the  principal.  to  an  agent 
is  equivalent  to  a  delivery  to  the  principal.^ 

factor  to  allow  him  as  for  money  paid;  in  such  circumstances,  if  the  security  given  by  the 
factor,    or  to  the  third  person,  prove  invalid,  the  principal  is  nevertheless  discharged. 

*  On  the  other  hand,  a  promise,  representation,  or  admission,  made  to  an  agent  rela- 
tive to  any  trnsaction  in  which  an  agent  is  engaged,  and  where  it  can  be  presumed  to  have 
been  made  to  him  in  his  character  of  agent,  will  enure  to  the  benefit  of  the  principal ;  Godb. 
.  360. 

f  It  is  not,  however,  to  be  concluded  that  the  declarations  of  an  agent  have  always  the 
same  force  for  the  purpose  of  dispensing  with  proof  of  the  fact,  as  the  admission  of  the  prin- 
cipal himself  would  have :  though  that  force  may  always  be  attributed  to  them  when  they 
are  the  foundation  of  a  contract  which  the  agent  has  the  power  to  make.  It  has  indeed 
been  held,  that  a  letter  by  an  agent,  to  whom  goods  had  been  ordered  by  the  principal  to 
be  delivered,  acknowledging  the  delivery,  is  sufficient  evidence  of  that  fact:  3  T.  R.  454; 
Biggs  v.  Lawrence.  But  the  authority  of  that  decision  has  been  questioned,  and  Lord  Ken. 
yon  is  said  to  have  ruled  the  contrary  in  subsequent  instances;  Arg.  7  T.  R.  665.  The  dis- 
tinction between  those  cases  in  which  the  declaration  of  agents  effects  the  purchase,  and 
those  where  other  evidence  is  necessary,  has  lately  been  discussed  much  at  large,  in  the 
case  of  Fanlie  v.  Hastings.  In  that  case  the  tact  sought  to  be  established  was,  that  a  bond  had 
been  executed  by  the  defendant  to  the  plaintifT,  which  the  defendant  had  got  possession  of: 
and  in  proof  of  this  fact,  the  plaintiff  went  into  evidence  of  repeated  application  to  the  de- 
fendant's agent  for  the  bond,  who  informed  him  that  it  had  been  delivered  to  the  defendant. 
The  master  of  the  Rolls  thought  that  this  did  not  amount  to  evidence  of  the  fact  stated,  and 
delivered  his  opinion  to  that  effect ;  Fanlie  v.  Hastings,  JO  Ves.  jun.  123.  As  a  general 
proposition,  what  one  man  says  not  upon  oath  cannot  be  evidence  against  another  man.  The 
exception  must  arise  out  of  some  peculiarity  of  situation,  coupled  with  the  declaration.  An 
agent  may  undoubtedly,  within  the  scope  of  his  authority,  bind  his  principal  by  his  agreement, 
and  in  many  cay  9  by  his  acts.  What  the  agent  has  said  may  be  what  constitutes  the  agree, 
ment  of  the  principal  ;  or  the  representations  or  statements  made  may  be  the  foundation  of, 
or  the  inducement  to,  the  agreement.  Therefore,  if  writing  be  necessary  by  law,  evidence 
must  bo  admitted  to  prove  that  the  agent  did  make  that  statement  or  representation. 

X  The  demand  of  a  debt  by  a  known  clerk  of  a  creditor  is  sufficient  to  make  an  act  of 
bankruptcy  by  denial ;  4  East,  85 ;  IN.  R«  214 ;  3  East,  381. 

4  As  to  charge  htm  in  an  action  of  trover ;  Str.  505.    To  charge  a  carrier  with  the  receipt 
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6.  By  neglect  or  fraud. 
1.  Lane  v.  Cotton.  E.  T.  1700.  K.  B.  12  Mod.  490. 
A  principal      Per  Holt,  Ch.  J.     Where  a  trust  is  put  in  one  person,  and  another,  whose 
being  re-      interest  is  entrusted  to  him,  is  damnified  by  the  neglect  of  such  as  that  person 
for  "he  actsempl°?s  'n  tne  discharge  of  that  trust,  he  shall  answer  for  it  to  the  party 
of  his  agent,  damnified. 

2.  Abekvillb  v.  Slampe.  M.  T.  1696.  K.  B.  1  Ld.  Ravm.  264. 
Ho  is  an.         P&  Holt,  C.  J.     A  muster  is  responsible  for  all  acts  done  by  his  servant, 
b  we  ruble      in  the  course  of  his  employment,  through  negligence  or  unskilfulness. 
for  his         negligence  or  unskilfulness  ;* 

[  728  ]        3.  Gkammfr  v.  Nixon.  M.  T.  1725.  K.  B.  1  Stra.  653;    1  Campb.  127. 
Or  for  A  goldsmith's  apprentice  sold  an  ingot  of  gold  and  silver,  upon  a  special 

■     5  u°m"  warranty  that  it   was  of  the  same  value  per  ounce  with  an  assay  then  shown, 
him  in  his    Up(>n  the  evidence,  it  appeared  he  had  forged  the  assay,  and  that  the  ingot  was 
employ-       made  out  of  plate,  which  he  had  stolen.     And 
ment.  t  The  Chief  Justice  held  the  master  was  answerable  in  this  case. 

7.   Of  notices. 
1.  Fitziiekbert  v.  Walkeb.  M.  T.   1785.  K.  B.  1  T.  R.  16. 
Notice  to         Ashhursty  J.     On  general  principles  of  policy,  the  act  of  the  agent  ought 
the  agent  is  to  bind  the  principal  ;  because  it  must  be  taken  for  granted  that  the   principal 

notice  to  the  |inf)WS  wnet|ler  tne  aaent  knows;  therefore  notice  to  the  agent  is  notice  to 
principal.  X      .  .  °  '  ° 

the  principal, 

of  goods  to  be  conveyer!,  it  is  sufficient  to  show  a  delivery  to  his  servant  usually  employed 
in  that  business ;  Bull.  Ni.  Pri.  72;  Ld.  Rnym.  79;  2  Campb.  218.  So,  in  an  action  for 
money  had  and  received,  it  is  sufficient  to  show  that  it  came  to  the  hands  of  an  agent  em- 
ployed by  the  party  charged  with  it ;  Matthews  v.  Haydon,  2  Esp.  Cas.  509.  And  in  an  ac- 
tion brought  to  recover  back  the  deposit  paid  on  an  intended  sale,  it  was  held  unnecessary 
to  prove  any  more  than  that  it  was  paid  to  the  person  who  appeared  as  agent  for  the  defend. 
ant,  the  seller ;  1  Campb.  339.  The  delivery  of  goods  to  an  agent  so  far  vests  the  property 
in  the  principal  as  io  conclude  the  vender's  right  to  stop  them  in  transitu,  for  it  is  not  neces- 
sary, ^determine  the  transitu*,  that  the  goods  should  come  to  the  corporeal  touch  of  the 
vendee ;  Ellis  v.  Hunt,  3  T.  R.  464.  Bui  in  the  application  of  this  rale  it  is  necessary  to 
discriminate  precisely  between  those  agents  who  are  merely  employed  in  assisting  the  pes. 
sag",  from  those  by  whose  possession  the  passage  is  at  an  end  :  so  that  goods  require  a  fresh 
direction  to  put  them  in  motion  ;  Fowler  v.  M'Taggart,  7  T.  R.  442.  And  though  in  an  ac- 
tion against  the  agent  it  he  a  defence  to  hirn  that  he  has  paid  over  the  money  te  his  princi- 
pal, yet  the  reverse  affords  no  defence  to  the  principal  if  the  action  be  brought  against  him; 
Carey  v.  Webster,  1  Sir.  480. 

•Thus,  a  smith  whose  servant  injures  a  horse  brought  to  him  to  be  shod,  or  a  surgeon, 
whose  servant  treats  a  patient  with  gross  want  of  skill,  is  liable  to  answer  for  the  injury ;  4 
Bac.  Abr.  504.  Thus,  also,  an  action  lu'S  against  the  master  for  damage  occasioned  by  his 
servant  exercising  an  unruly  horse  in  an  improper  place,  or  by  negligence  in  keeping  a  fire 
used  in  the  mister's  service ;  1  Ld.  Riym.  364  ;  Salk.  13.  And  similar  actions  for  negli- 
gence in  driving  carriages,  G  T.  R.  661 ;  2  Salk.  441  ;  1  Campb.  167;  or  navigating  ships, 
&c,  6  T.  R.  188  ;  or  negligently  packing  goods  to  be  carried  by  the  master  as  a  common 
carrier,  1  Wils.  182;  arc  in  frequent  use.  And  though  the  injury  he  but  occasioned  by  the 
person  immediately  employed,  but  by  another  whom  he  employs  under  him,  or  with  whom 
ho  contracts  for  the  performance  of  what  he  has  undertaken;  yet  the  responsibility  of  the 
first  employer  reaches  through  all  the  stages  of  the  service,  as  the  following  case  exempli, 
fies : — A.  employed  B.  to  repair  a  house  ;  B.  contracted  with  C.  to  do  the  work,  who  engag- 
ed D.  to  furnish  the  materials.  D.'s  servant,  by  negligently  leaving  the  materials  in  the 
road,  occasioned  an  injury  to  the  plaintiff,  who  was  held  entitled  to  recover  against  B. ; 
Bush  v.  Steinmar,  1  Bos.  &  Pull.  429;  Leslie  v.  Pounds,  4  Taunt.  469  ;  Stone  v.  Cartwright, 
6  T.  R.  44.  But  the  responsibility  of  the  master  for  the  servant's  negligence,  or  unlawful 
acts,  is  limited  to  cases  properly  within  the  scope  of  his  employment. 

t  Hence  the  owner  of  counterfeit  jewels,  knowing  them  to  be  so,  sent  an  agent  abroad 
with  them,  to  be  disposed  of,  but  without  directions  either  to  represent  them  aa  genuine, 
or  to  sell  them  to  any  one  in  particular.  The  a«rent,  however,  representing  them  as  good 
jewele,  procured  a  person  to  soil  them  as  such,  who  was  imprisoned  by  ihe  laws  of  the  country 
for  deceit,  for  which  injury  hr  brourrht  •< »i  fiction  n>:;iin?t  the  owner  of  the  jewels  and  recov- 
ered ;  Southern  v.  How.  Bridgin.  12i>,  127;  2  Moll.  330;  Cro.  Jac.  468. 

t  But  notice,  in  order  to  affect  the  principal  in  respect  to  a  contract,  concluded  by  the  in- 
terposition of  an  agent,  must  be  to  an  agent  empowered  to  treat,  and  not  to  one  who  is 
merely  employed  to  carry  proposals  from  one  side  to  the  other.  Where  a  demand,  or 
notice,  or  any  other  proceeding  conveyed  and  adopted  by  an  agent  is  intended  to  effect  a 
third  person  with  damages  for  non-compliance  therewith,  it  is  necessary  that  the  agent 
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2.  Do*  v.  Martin.  M.  T.  1790.  K.  B.  4  T.  K.  uU  [  720  J 

Per  Lord  Kenyan,  C.  J.     The  maxim,  that  the  principal  is   civilly  respon- At  law  and 
sible  for  the  acts  of  his  agent,  universally  prevails  both  in  courts  of  law  and  %m  ca*ulty'* 
equity  ;  and  therefore,  whatever  misconduct  and  fraud  are  imputed  to  an  agent, 
it  must  affect  his  principal. 

8.  Of  payment*. 
1.  Dsinkwatsr  y.  Goodwin.  £.  T«  1775.  K.  B.   Cowp.  266.     Moose  v. 

Clemenson.  H.  T.  1809.  N.  P.  2  Campb.  24. 

Per  Mansfield,  C.   J*     Where  an    agent  has  a  right  to  receive  the  mo- in  general  a 
ney,  his  receipt  is  a  discharge  to  the  buyer,  and  he  has  a  right  to  bring  an  ac-  payment  to 
tion  against  him  to  compel  the  payment  4  and  it  would  be  no  defence  to  the  an  authori- 
buyer  to  say  that,  as  between  him  and  the  principal  in  that  action,  he  (the  JJ^g^8 
buyer)  ought  to  have  that  money,  because  the  principal  is  indebted  to  him  in  tne  princu 
more  than  that  sum  ;  for  the  principal  himself  can  never  say  that,  but  where  pal ; 
the  factor  has  nothing  due  to  him.     There  is  no  case  in  law  or  equity  where 
a  factor,  having  money  due  to  him  to  the  amount  of  the  debt  in  dispute,  was 
ever  prevented  from  taking  advantage  of  it. 

2,  Favenc  v.  Bennett.  E.  T.  1809.  K.  B.  1 1  East.  38. 

Goods  had  been  sold  by  a  broker  without  naming  the  principal,  "  to  be  paid  If  the  usual 
in  one  month  money,"  as  it  was  expressed  in  the  sale-notes  ;  and  the  vendee  J?0(}e  °* 
paid  the  broker  within  the  month  by  bills,  which  had  to  run  beyond  the  month,  Grants  it  • 
but  which  he  discounted  immediately. 

The  Court  of  King's  Bench,  on  a  motion  for  a  new  trial,  after  a  verdict 
obtained  by  the  principal  against  the  vendee,  sent  the  case  to  be  tried  a  sec- 
ond time,  for  the  purpose  of  having  it  referred  particularly  to  the  jury  to  say 
whether  this  was  a  payment  in  the  usual  course  of  trade.  And  the  jury,  con- 
sisting of  merchants,  accordingly  found  it  to  be  so,  and  consequently  binding 
upon  the  principal.  And  though  the  plaintiff  obtained  a  rule  for  a  new 
trial,  upon  a  doubt  whether  the  payment  was  meant  to  be  wholly  applied  to 
the  plaintiff's  demand,  the  finding  of  the  jury  was  deemed  conclusive  as  to  the 
part  which  was -so  applied. 

3.  Whitlock  v.  Waltham.  H.  T.  1708.  K.  B.    I  Salk.  157. 

The  interest  of  a  mortgage  was  paid  to  and  received  by  the  scrivener  that  Provided  he 
put  out  the  money:   the  scrivener  proved  insolvent;   and  the  question  was, b®  pJl^?^j 
Who  should  bear  the  loss  ?     And  it  was  admitted  in  this  case,  1st.  That  if  the    L   j?    [ 
scrivener  be  entrusted  with  the  custody  of  the  bond,  he  may  receive  the  inter-  pr(Mjuce  foB 
est ;  and  though  he  fails,  yet  the  mortgagee  shall  bear  the  loss.     And  that  so  it  necessary 
is  also  in  such  case  if  he  receive  the  principal,  and  deliver  up  the  bond;  for  security  .t 
being  entrusted  with  the  security  itself,  it  shall  be  presumed  he  id  entrusted  with 
a  power  over  it,  and  with  a  power  to  receive  the  principal  and  interest;  rather, 
because  the  giving  up  of  the  bond  upon  the  payment  of  the  monoy  is  a  dis- 
charge thereof;  otherwise  if  the  obligee  take  away  the  bond,  for  then  he  hath 
no  authority  to  receive  any  more. 

should  be  expressly  authorized  at  the  time  he  acts,  and  no  subsequent  sanction  of  the  prin- 
cipal will  give  it  effect ;  Right  v.  Cothell,  5  East,  498.  Therefore,  where  the  defendant 
had  tendered  his  debt,  which  the  plaintiff*  refused  to  receive,  and  the  plaintiff  made  a  sub. 
sequent  demand  through  bis  ngent,  when  the  defendant  refused  to  pay  it,  on  the  ground 
that  the  agent  could  not  show  any  express  authority  in  writing  or  otherwise  ;  it  was  held 
that  the  plaintiff  could  not  avail  himself  of  such  demand  ;  Crare  v.  Callaway,  Bsp.  C.  N.  P. 
115. 

*  For,  as  a  general  rule,  it  must  be  taken  for  gTanted,  that  what  the  anient  knows,  the 
principal  is  acquainted  with  ;  Cowen  v.  Simpson,  H.  T.  1795.  N.  P.  1  Esp.  290. 

f  For  in  the  case  of  payment,  however,  upon  written  securities,  the  debtor  is  always 
bound  to  see  that  the  party  to  whom  he  pays  it  is  in  possession  of  the  security;  and  pay. 
nient,  it  seems,  to  an  agent  not  in  possession  of  such  security,  will  not  bind  the  principal, 
unless,  indeed  some  special  authority  from  the  obligee  be  shown  which  would  be  sufficient 
without  possession  of  the  security  ;  Paley,  181, 

In  ordinary  cases,  the  mere  production  of  a  bond,  1  Salk.  157.  bill  of  exchr.-^e,  note,  or 
check,  is  in  general  sufficient  to  warrant  the  payment  to  the  person  who  produces  it,  and 
this  without  reference  to  the  circumstance  of  his  being  the  habitual  agent  of  the  same  par- 
ty ;  Owen  v.  Barrow,  1  New  R.  103;  12  Mod.  564 ;  Paley,  181 ;  Chiity  on  Bills,  Gth  Edit. 
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4.  Pakxtiikh  v.  Gaitskell.  E.  T.  1811.  K.  B.  13  East,  432. 
And  the  Shares  in  the  London  institution,  incorporated  by  charter  for  the  advance - 

money  due  ment  of  literature,  &c.  arc  not  transferred  until  the  proprietor  shall,  by  wri- 
ment  before  **n£  unc*er  n*s  nall<^>  signify  his  desire  so  to  do  to  the  committee  of  managers, 
the  time  na- an<^  mention  therein  the  name,  &c.  and  other  description  of  the  person  to 
medYand  whom  he  is  desirous  the  same  should  be  transferred,  which  person  is  to  be  ap- 
without        proved  by  the  committee. 

consent,  is  *pne  plaintifr  addressed  a  note  to  them  in  these  words,"  Having  disposed  of 
at  the  nek  of  ,     r    .        1¥        ,        ¥...  n  *  i      ■     *•       t  -i    »  • 

the  payer;   my  snare  in   ",e  London  Institution  to  [leaving  a  blank  for  the  name  J,  i  beg 

leave  to  recommend  him  to  be  elected  in  my  place  as  a  proprietor,"  &c9 
and  signed  hy  tiie  proprietor  ;  which  note  was  left  in  the  hands  of  an  agent, 
(the  clerk  of  the  society,)  for  the  purpose  of  selling  the  share. 

The  Court  held,  1st,  that  that  did  not  authorize  such  agent  to  fill  up  the 
blank  himself  with  the  name  of  the  purchaser  with  whom  he  contracted  for  the 
price,  against  the  rules  of  the  society,  which  require  the  recommendation  of 
the  candidate  to  be  vouched  by  the  proprietor  himself,  inserting  his  name,  &c. 
in  the  paper ;  and  consequently  the  agent  had  no  authority,  before  the  trans- 
fer was  completed,  to  receive  the  money  of  the  purchaser,  and  to  insert  his 
name  in  the  blank  unknown  to  the  proprietor  ;  and  such  purchaser  paying  the 
money  before  the  time  of  payment  when  the  transfer  from  the  proprietor  was 
complete,  pays  it  at  his  own  risk  to  the  agent,  whom  he  thereby  makes  his 
own  for  that  purpose ;  and  such  agent  afterwards  absconding  with  the  money, 
and  the  society  disallowing  the  transfer,  upon  the  interference  of  the  proprie- 
tor :  and  2nd,  that  the  purchaser  could  not  recover  the  amount  from  such  pro- 
prietor in  an  action  for  money  had  and  received, 
f  731  1  5.     Scbimshirb  v.  Aldertox.  H,  T.  1742.  K.  B.  2  Stra.  1182. 

And  the  Lee,  C,  J.,  declared,  that  a  factor's  sale  does,  by  the  general  rule  of  law, 

buyer  in  ge- create  a  contract  between  the  owner  and  buyer.  But,  notwithstanding  this, 
neral  after  tjle  jurv  fount|  for  the  defendant ;  and  being  asked  their  reason,  declared  that 
noVraythe  *nev  thought,  from  the  circumstances,  no  credit  was  given  as  between  the 
factor.*  owner  and  buyer,  and  that  the  latter  was  answerable  to  the  factor  only,  and  he 
only  to  the  owner. 

281.  But  the  presumption  of  authority,  from  the  possession  of  the  instrument,  may  be  re- 
pelled by  evidence  of  its  being  obtained  by  fraud,  or  for  some  other  special  purpose  than 
receiving  payment ;  Paley,  181.  Though  an  agent  be  not  actually  possesed  of  such  secu- 
rity at  the  time  of  the  payment  to  him  ;  yet,  if  the  principal  afterwards  deliver  it  over  to 
him,  to  return  it  to  the  obligor,  it  suffices. 

The  subsequent  act  confirms  the  propriety  of  the  payment  to  the  agent,  so  far  as  to  bind 
the  principal  although  the  principal  never  receives  the  money ;  Abbington  v.  Orne,  1  Eq. 
Ca.  Ab.  145. 

*  But  to  this  there  arc  exceptions ;  1st.  Where  the  factor  or  broker  acts  under  a  del 
credere  commission,  and  the  buyer  gives  credit  to  him  only  as  in  the  following  case,  in  which, 
notwithstanding  the  rule,  as  above  luid  down  by  Lee,  C.  J.,  and  said  to  have  been  since  ra- 
tified, Escot  v.  Mil  ward,  Co.  Bank.  L.  236  ;  1  Esp.  N.  P.  107 ;  7  T.  R.  360 ;  a  special  jury  of 
merchants  persisted  in  finding  u  verdict  in  favour  of  a  buyer  who  had  paid  the  factor  after 
notice  alleging  us  their  reason  that  no  credit  was  given,  as  between  the  owner  and  the  buyer, 
and  that  the  loiter  was  answerable  only  to  the  factor,  and  the  factor  to  the  owner ;  Str.  1182. 
However,  it  may  be  observed,  that  the  opinion  of  the  jury  is  not  altogether  irreconcileable  with 
the  truth  of  the  doctrine  laid  down  by  the  Chief  Justice,  considered  as  a  general  position,  for 
it  forms  part  of  the  case,  that  the  factor  sold  at  his  own  risk ;  and  Mr.  J.  Buller,  treating  of 
this  case,  says,  Ni.  Pr.  130.  "  Perhaps,  under  some  particular  circumstances  the  rule  here  laid 
*  down  may  not  take  place  ;  as,  where  the  factor  sells  the  goods  at  his  own  risk,  i.  e.  is  answers, 
ble  to  the  owner  for  the  price,  though  it  he  never  paid  ;  for  in  such  case  he  is  the  debtor  to 
the  ownrr,  and  n«.t  t;.o  bnyrr."  Thar  the  c;;-':u:rtptanre  of  a  del  cr'd're  commission  forms 
an  exception  to  the  rule  is  also  confirmed  by  a  more  recent  opinion,  3  Bos.  &,  Pull.  489  ;  but 
this  point  does  not  appear  to  have  been  expressly  decided. 

In  the  case  of  Morris  v.  Cleashy,  4  M.  &  S.  566.  this  question  came  directly  under  the 
consideration  of  the  Court  of  King's  Bench,  and  in  the  previous  case  of  Cumming  v.  For- 
rester, 1  M.  &  S.  494.  the  judgment  in  which  was  put  on  another  point,  that  the  Court  had 
intimated  their  opinion  upon  the  question.  In  the  former  case,  it  was  decided  in  conson- 
ance with  the  opinion  intimated  in  the  latter,  that  a  del  credere  commission,  being  a  contract 
between  the  broker  and  his  own  immediate  employer,  could  not  affect  or  vary  the  rights  of 
a  third  person,  who  was  not  privy  to  the  contract,  nor  empower  the  broker  to  set  up  a  claim 
against  the  person  dealing  with  his  principal  as  dorived  out  of  that  contract.    And  Lord 
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9.  Of  Pledges. 

1.  Paterson  v.  Finch.  H.  T.   1/42.  K.  B.  2  Stra.  1170.  An  agent 
It  was  held  by  Lee,  Ch.  J.,  that  thqugh  a  factor  has  power  t6  sell,  and  there-  authorised 

by  bind  his  principal,  yet  he  cannot  bind  or  affect  the  property  of  the  goods t0       • 
by  pledging  them  as  a  security  for  his  own  debts,  though  there  is  the  formality  tortiously  to 
of  a  bill  of  parcels  and  a  receipt.     And  the  jury  found  accordingly.  pledge. 

2.  Newson  v.  Thornton.  H.  T.  1 805.  K.  B.  6  East,  1 7.  [  732  ] 
Goods  were  consigned  on  the  joint  account  of  the  consignors  and  consignee,  And  the 

and  a  bill  of  lading  was  sent  to  deliver  the  goods  to  the  consignee  or  his  as-  pledgee's 
signs;  who  afterwards  endorsed  and  delivered  it  to  the  defendants,  upon  con_  ol^th™  Se- 
dition of  their  making  an  advance  to  him  on  it,  which  they  failed  to  do,  but  tor  not  be. 
claimed  to  regain  it  as  a  security  for  prior  advances.  ing owner 

The  Court  held  that  a  factor  could  not  pledge  the  goods  of  his  principal  by  m*kes  no 
indorsement  and  delivery  of  the  bill  of  lading,  any  more  than  by  the  delivery        rence* 
of  the  goods  themselves,  though  the  indorsee  knew  not  that  he  was  factor. 
3.  Daubigny  v.  Duval.  E.  T.  1794.  K.  B.  5  T.  R.  604. 

Trover  to  recover  goods  pledged  by  an  agent,  the  plaintiff  not  having  ten-  For  the 
dered  the  amount  advanced.     Lord  Kenyon  directed  a  nonsuit.     On  motion  owner  m*7 

for  a  nfw  trial  "  recover 

ior  a  new  mat,  them  back 

Lord  Kenyon,  Ch.  J.     As  this  is  a  case  of  great  importance,  and  as  my  without 
brothers  are  of  opinion  that  a  new  trial  should   be  granted,  [  shall  not  resist  it,  tendering 
though  I  have  considerable  doubts  in  my  mind  upon  the  question.  tne  sum 

Per  Cur.  The  nil?  tint  a  factor  cannot  pawn  the  goods  of  his  principle,  i8  advanced; 
laid  down  in  Paterson  v.  Tash,  2  Stra.  1176  ;  and  we  think  it  is  a  wise  rule. 
It  seems  to  us  that  there  would  be  this  inconvenience  in  breaking  in  upon  that 
rule,  that  if  a  factor  were  in  advance  to  his  principal  in  IDOL,  and  had  goods 
belonging  to  the  principal  to  the  amount  of  1000/.,  he  might  pledge  them  foi 
900/. ;  and  it  would  be  too  much  to  contend  that  in  such  a  case  the  principal 
would  be  bound  to  tender  the  900/.  to  the  pawnee. 

4.     M'Combib  v.  Davies.  T.  T.  1805.  K.  B.  6  East,  538. 

In  trover  for  a  certain  quantity  of  tobacco.     The  facts  were,  that  the  plain-  After  de- 
tiff,  a  merchant,  employed  an  accredited  broker  in  the  tobacco  trade,  and  whomanding 
dealt  in  that  article  on  his  own  account,  to  purchase  some  for  him.     The  brok-  80cn goods ; 
er  made  the  purchase  in  his  own  name,  and  had  it  transferred  to  himself  in  the 
king's  warehouse.     Whilst  it  remained  there,  the  broker  pledged  it  to  the  de- 
fendant, who  was  wholly  ignorant  of  the  transaction  between  hi  in  and  the  prin- 
cipal merchant ;  but  upon  his  refusing  to  deliver  it  up,  the  latter  was  held  en- 
titled to  recover. 

5.     Martini  v.  Coles.  H.  T.  1813.  K.  B.  1  M.  &,.  S.  140.  Even 

Goods  were  consigned  from  abroad  to  a  factor,  to  be  sold  on  account  of  the  though  the 
consignor,  and  a  bill  of  lading  was  sent  to  deliver  the  goods  to  the  factor  or  hisPJedg** 
assigns  ;  and  the  factor  afterwards  indorsed  and  delivered  the  bill  of  lading,  to-£     not, 
gether  with  the  goods,  to  the  indorsees,  as  broker,  with  instructions  to  do  the^e  WQ0 
needful  ;  and  the  indorsees  made  advances  to  him  on  credit  of  those  and  other    r  733  ] 
goods,  without  knowing  that  he  was  not  the  owne:  of  them.  pawned 

The  Court  held,  that  the  indorsees  could  not  retain  the  goods  against  the  con-  them  was  a 
signoi,  untill  payment  of  the  debt  due  to  them  from  the  factor  on  account  of  mer.e  *genti 

•  n  or  fnotfir 

those  advances,  unless,  indeed,  where  the  principal  has  held  forth  the  agent  as  unje88  ^ 

the  principal.  t  principal 

has  held  forth  his  agent  as  owner  ,** 

El lenbo rough  said,  that  the  principal  must  nlways  be  debtor,  and  that  wether  he  be  known 
in  the  first  instance  or  not,  except  where  the  broker  has,  by  the  form  of  the  instrument,  made 
himself  so  liable.  His  lordship  also  referring  to  the  dicta  of  Lord  Mansfield,  in  Grove  v. 
Dubois,  1  T.  R.  112,  and  of  Mr.  J.  Chambre,  in  Houghton  v.  Mathews,  3  Bos.  &  Pull.  489. 
said  ;  "  the  doctrine  contained  in  them,  as  so  laid  down,  appears  to  us  to  reverse  the  rela- 
tive situations  of  principal  and  factor,  and  to  have  a  tendency  to  introduce  uncertainly  and 
confusion  into  the  law  on  this  subject.  It  appears  to  be  now  settled  that  a  del  credere  com. 
mission  forms  no  exception  to  the  general  rule,  and  that  the  rights  and  liabilities  of  the 
principal  either  seller  or  buyer,  are  in  no  respect  varied,  whether  the  broker  act  under  a 
del  credere  commission  or  not." 
*  But  it  seems  that  a  factor  who  has  a  lien  on  the  goods  of  his  principal  may  deliver  tnem 
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Or  allowed  <].     Pickkrixu  v.  Busk.  M.  T.  1015.  K.  B.  15  East,  38. 

s  t0th8"  ^  purchaser  of  hemp,  lying  at  wharfs  in  London,  had,  at  the  ti ore  of  his 
apparent  purchase,  the  he*np  transferred  in  the  wharfinger's  books  in  the  Dame  of  toe 
nght  of  dis-  broker  who  affected  the  purchase  for  him,  and  whose  ordinary  business  it  was 
posing  of  to  buy  and  soli  hemp.  This  was  held  to  give  the  broker  an  implied  authority 
^•oporty  in  to  sen  it,  and  that  his  sale  and  receipt  of  the  money  bound  his  known  princi- 

course  of     "***• 

(rade.  10.  Of  receipt*,  release*,  discharge*,  or  acquittance*. 

1.     Snt  Charles  Thohold  v.  Smith.  T.  T.  1706,  K.  B.  11  Mod.  88. 

Where  an         per  JfoU,  C.  J.     If  he  give  a  receipt,  and  accept  the  note   as   payment, 

"^th '  \  t  tn's  8na^  ^m'^  min*  *n  tms  case  ^lT  ^nar'es  himself  gave  no  receipt,  but  the 
receive  pay- servant*  Where  a  man  has  authority  to  receive  money,  he  cannot  receive 
ment,  his  anything  else.  It  is  a  common  practice,  if  a  man  receive  a  goldsmith's  note, 
receipt  is  a  and  give  a  receipt.  In  this  case  it  must  be  understood,  according  to  the  course 
discharge.*  0r  tjie  wor|(i  an(j  tradc,  that  this  servant  had  a  general  authority  to  do  what 
his  master  would  have  done. 

And  under  2*    TlIoROLI)  v'  S*»Tn-   E-  T-    170C-    K- B-    n    Mod-    71* 

a  general*       -^n  a£cnt>  wno  nad"   tne  management  of  A.  B/s  cash  transactions,  took  a 

authority  to  banker's  checquc  in   payment  of  100Z.  due  to  his  master,  and  kept  it  a  week, 

receive,  he  when  the  banker  failed. 

may  acquit        This  was  deemed  to  discharge  the  debtor  by  Lord  Holt,  C.  J.,  who   relied 

inVh  t  °r    ul)0n  tne  circumstance  of  the  agent  having  a  general  authority.     Mr*  J.  Powell 

manner  he    was  °f  tne  same  opinion  ;  but  not  being  satisfied  as  to  the  fact  of  the  authori- 

pleaaes,  if    ty,  which  it  was  agreed  was  more  matter  of  evidence  than  of  law,  a  new  trial 

intheordi-    was  granted  for  the  purpose  of  ascertaining  that  fact. 

nary  course    3#    Bacon  v#  [)abkeny.  T.  T.  1695.  K.  B.  Salk.  70:  S.  C.  12  Mod,  129; 

of  trade. i  f  .    .„  _   n  '  ' 

Bo,  he  may  J  Ld-  La>*m-  2.46' 

release.!  In  this  case  it  was  admitted  that  an  authorized  agent  may  release, 

1 1 .    Of  representation*. 

1.  Peto  v.  Hague.  E.  T.   1803.  N.  P.  6  Esp.  135. 

Sons  made*"      The  plaintiff  caj led  the  coal-meter  to  prove  the  transaction,  and  the  fraud 

by  an  agent  practised  in  the  sale  of  coals.     The  defendant  was  a  coal-merchant,  but  his 

bind  the       business  was  conducted  by  one  P.,  who  was  his  nephew. 

principal  $       Lord  Ellenbordugh  ruled  that  it  was  evidence  :  he  said,  that  P.  appeared  to 

over  to  a  third  person  as  a  security  to  the  extent  of  his  lien,  with  notice  of  his  lien,  and  may 
appoint  such  third  person  as  his  servant,  to  keep  possession  of  the  goods  for  him  ;  and  in  that 
case  the  principal  must  tender  the  amount  of  the  lien  due  to  the  factor  before  he  can  be  entu 
tied  to  recover  back  the  goods  so  pledged  ;  Hatsop  v.  Hoare,  Stra.  1187. 

So,  a  sale  upon  credit,  instead  of  being  for  ready  money,  under  a  general  authority  to  sell, 
and  in  a  trade  where  the  usage  is  to  sell  for  ready  money  only,  creates  no  contract  between 
the  owner  and  buyer,  and  the  thing  sold  may  be  recovered  in  an  action  of  trover;  12  Mod. 
514;  3  Ves.226  -'  A  principal  is  bound  by  the  act  of  his  agent,  where  a  former  course  of 
dealing  sanctions ;  Whitehead  v.  Tuckett,  15  East,  400.  The  sale  by  a  broker,  whose  ordL 
nary  business  is  to  sell  *?oods  placed  by  the  owner  in  his  possession  generally,  is  binding ; 
Pickering  v.  Bush,  15  East,  38.  Where  the  money  of  the  principal  has  been  applied  by  the 
agent  to  some  illegal  or  unlawful  purpose,  and  without  the  principal's  privity  and  consent,  it 
may  be  recovered  back  again  from  the  party  who  holds  it ;  Clarke  v.  Sbee,  Cowp.  147. 

*  But  if  he  give  a  receipt  without  having  in  fact  received  the  money,  that  is  no  bar  to  the 
principal ;  for  it  would  not  be  a  bar  if  given  by  the  principal  himself,  upon  proof  of  the  actual 
non-payment ;  2  P.  Wms.  295 ;  Amb.  269 ;  5  East,  230.  Accounts  settled  between  two 
agents  without  vouchers,  but  upon  confidence,  will  not  be  considered  as  binding  upon  the 
principals,  bur  liberty  will  be  allowed  in  equity  to  surcharge  and  falsify  ;  Beaumont  v.  Boult, 
bee,  7  Vcs.jun.  617. 

t  But  an  agent  specially  employed  to  receive  payment  in  money,  cannot  vary  from  his  an, 
thority  b>  receiving  a  bill,  2  Ld.  Raym.  430 ;  2  Salk.  442;  and  even  a  general  agent  cannot, 
without  particular  authority,  commute  the  payment  by  receiving  another  thing,  as  a  horse, 
&c.  in  discharge  of  the  debt;  unless  it  be  delivered  over  to  the  employer,  who  agrees  to  it. 
Nor  can  an  agent,  without  an  express  authority,  compound  a  debt ;  1  Ch,  R.  104 ;  1  Ch.  Cas.  86, 
A  scrivener  on  behalf  of  his  client  having  agreed  to  a  composition,  it  was  held  to  bind  the 
scrivener,  but  not  the  client ;  2  Vern.  127.  But  a  broker  employed  to  subscribe  a  policy  of 
insurance  has  authority  to  adjust  the  loss;  2  Esp.  Cas.  269;  1  Campb.  43;  Goodson  v, 
Brooke,  4  Campb.  163. 

|  Or  take  a  composition ;  11  Mod.  88. 

$  But  where  a  purchaser,  after  the  delivery  of  the  abstract,  having  made  an  otyection  there* 
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be  the  manager  and  conductor  of  the  defendant's  business  ;  what  he  might 
have  said  lespecting-a  former  sale  made  by  the  defendant,  or  on  another  oc- 
casion, would  not  be  evidence  to  affect  his  master  ;  but  what  he  said  respecting 
a  sale  of  coils  then  about  to  take  place,  and  respecting  the  disposition  of  the 
coals  then  lying  at  the  wharf,  which  were  the  object  of  sale,  was  in  the  course 
of  witness's  employment  for  the  defendant,  and  was  evidence  to  affect  his  mas- 
ter. He  accordingly  admitted  it.  [  735  ) 
2.   H ely ear  v.  Hawks.  M.  T.  1803.  N.  P.  5  Esp.  72.                     Whether 

Lord  Ellenborough,  C.  J.  If  the  servant  is  sent  with  a  horse  by  his  master  .exp|?"f  ?J 
and  which  horse  is  offered  for  sale,  and  gives  the  direction  respecting  his  sale,  ^J^  'the 
I  think  he  thereby  becomes  the  accredited  agent  of  his  master  ;  and  what  hcBCope  of  his 
has  said  at  the  time  of  the  sale,  as  part  of  the  transaction   of  selling  respec-  authority.* 
ting  the  horse,  is   evidence  ;  but  an   acknowledgment  to  that  effect,  made  at 
another  time,  is  not  so  ;  it   must  be  confined  to  the  time  of  the  actual  sale, 
when  he  was  acting  for  his  master. 

1 2.  Of  tender. 
1.  Goodland  v.  Blkwitji.  M.  T.  1808.  N.  P.  1  Campb.  477.  Wherever 

Assumpsit.     Pica,  tender.    The  goods  in  question  had  been  delivered  to  the  Paymen| to 
defendant  by  one  W.,  the  plaintiff's   servant,  who  was   authorized  to  receive  WOuid  be 
payment  for  them  ;  and  there  was  evidence,  that  at  the  end  of  October  the  de-  sufficient,  a 
fendant  had  offered  to  pay  W.  the  balance  due  at  the  same  time  producing  the  tender  to 
money,    which    latter  refused  to  receive  it.     It  was  insisted  that  this  was  not nim  ha*  the 
a  good  tender,  and  that   the  money  ought  to  have  been  offered  to   the  plaintiff 8ame  e 
himself;  but 

Lord  Etlenborovgh  said,  that  a  tender  to  an  agent  authorized  to  receive  pay-  jjuta  tender 
ment  is  as  good  as  a  tender  to  a  creditor  in  person.  by  an  agent 

2.  Dent  v.  Dunn.  M.  T.    1812.  N.  P.  3  Campb.  296.  does  not 

The  maker  of  a  promissory  note  paid  money  into  the  hands  of  an  agent  to  discharge 
pay  it,  and  the  agent  tendered  the  money  to  the  holder  of  the  note,  on  condi-    ?  'fljf1" 
tion  of  having  it  delivered  up  ;  but  the  note  being  mislaid,  this  condition  was  money  be 
not  complied  with,  and  the  agent  afterwards  became  bankrupt,  with  the  money  refused  and 
in  his  hands.  the  agent 

It  was  holden  that  the  maker  still  continued  responsible  for  the  note.  **U«. 

13.  Of  tortious  acts.  .      I  73P  } 

Grammer  v.  Nixon,  M.  T.  1725.K.  B.    1  Stra.    663.  paliePnotin 

A  goldsmith's  apprentice  sold  an  ingot  of  gold  and  silver,  upon  a  special  general  lia- 
warranty  that  it  was  of  the  same  value  per  ounce  with  an  assay  then  shown  ;  ble  crimi- 
whereas  it  was  not. 

to,  entered  into  possession,  and  thereby  waived  it,  and  the  clerk  of  the  vendor's  solicitor, 
without  any  express  authority,  made  an  offer  of  composition,  it  was  held  that  such  offer  was 
of  no  effect ;  Burnell  v.  Brown,  1  J.  &,W.  168.  To  bind  an  employer  with  a  warranty  made 
by  his  agent  on  a  sale,  it  must  be  made  at  the  time  of  (he  sale.  Thus  an  agent  employed  to 
sella  horse,  stated  the  age  to  the  buyer  at  the  time  of  showing  the  horse  ;  but  nothing  was 
then  said  as  to  the  price.  It  was  held  in  an  action  upon  the  warranty  of  the  age,  that  there 
being  no  complete  contract  of  sale  at  the  time  of  making  the  statement  for  want  of  a  price 
being  fixed,  it  did  not  amount  to  a  warranty  by  the  agent  at  the  time  of  the  sale  so  as  to  bind 
the  master  ^Helycar  v.  Hawkc.  5  Esp.  72.  But  when  a  sale  is  made  under  written  particu- 
lars, the  verbal  declarations  of  the  agent  or  auctioneer  at  the  time  of  sale  are  not  admissible 
to  contradict  the  particulars;  Gunnis  v.  Eschart,  1  H.  Bl.  289 ;  Powell  v.  Edmunds,  12  EaBt, 
6 ;  Howard  v.  Braithwait,  1  Ves.  &  Bca.210 ;  Jones  v.  Edney,  3  Campb.  285;  S.  P.  3  Meriv. 
53. 

In  contracts  of  assurance,  where  the  misstatement  or  suppression  of  any  fact  which 
could  influence  the  judgment  of  the  underwriter  goes  to  the  foundation  of  the  contract  itself, 
it  is  not  less  fatal  to  the  right  of  tne  party  claiming  the  benefit  of  the  insurance,  that  the 
error  was  produced  by  the  act  of  his  agpnt,  than  if  it  had  been  wilfully  occasioned  by  him- 
self; and,  therefore,  the  most  explicit  disclosure  by  the  assured  to  his  agent,  of  all  the  facts 
within  his  knowledge,  Seaman  v.  Fonnereau,  St.  1183 {'Roberts  v.  Fonnereau,  Beawes,  266. 
with  the  intention  that  they  shall  be  communicated  to  the  insurers,  will  not  assist  his  right 
-to  recover,  if  any  part  of  that  intelligence,  or  of  what  the  agent  may  be  in  possession  of  from 
other  sources,  if  material,  have  been  withheld  ;  Parker,  207.  209. 

*  As  the  concealment  of  any  particular  and  material  fact  by  the  agent  at  the  time  of  his 
entering  into  a  contract,  equally  affects  the  principal  as  though  he  took  part  in  the  conceal, 
ment;  Stra.  1183 ,  1  T.  K.  12. 
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nally  for  the     The  Court  were  of  opinion,  that  the  master  was  answerable  in  this  case, 
acts  of  his   though  not  in  general  responsible  for  the  criminal  acts  of  his  agent. 
**e   *  14.  When  a  joint  employment  makes  the  employers  jointly  liable. 

Pincknky  v.  Hall.  II.  T.  1695.  K.  B.  1  Ld.  Raym.  175. 
A  factor  ^  tne  custom  °f  England,  where  there  are  several  joint  traders,  and  a  fac- 

employed     tor  draws  on  all,  and  one  accepts  a  bill,  it  binds  the  acceptor  only,  it  being  a 
by  several,   distinct  and  separate  interest. 

strangers  to  each  other,  cannot  make  them  jointly  liable  by  an  act  of  hia.t 
[  To7  ]        (B)  Of  the  acts  which  accrue  for  the  benefit  of  the  principal.} 

(C)  Of  sub- agents. § 

*  Any  unlawful  meddling  with,  or  conversion  of  property  by  a  servant,  or  an  agent  in  the 
service  of  his  employer,  subjects  the  latter  to  an  action ;  1  Str.  505,  As  if  a  servant  employ, 
ed  in  the  management  of  business,  purchase  goods  which  have  been  stolen,  the  owner  may 
recover  the  amount  from  the  master,  after  a  demand  and  refusal ;  12  Mod.  521.  Thus, 
also,  where  an  agent  for  the  East  India  Company,  purchased  a  ship,  for  the  use  of  the  com. 
pany,  of  the  master,  who  had  no  power  to  sell  it ;  on  a  bill  filed  against  the  company,  a 
decree  was  made  that  they  should  account  for  the  ship  and  cargo,  though  the  purchase  were 
without  their  privity ;  1  P.  Wms.  396.  So,  a  servant  selling  the  goods  of  an  in t estate,  and 
paying  over  the  money  to  his  master,  makes  the  master  liable  as  executor  de  son  tort ;  2  T. 
R.  97.  Upon  an  action  of  trover  against  a  person,  a  pawnbroker,  it  was  held  sufficient  for 
the  plaintiff  to  prove  that  he  tendered  the  money  for  which  the  article  was  pawned,  to  the 
pawnbroker's  servant,  who  said  he  had  lost  it ;  2  Salk.  441.  The  previous  command,  4 
Inst.  317.  or  subsequent  assent,  6  Com.  Dig.  393.  of  the  master  to  the  trespass  of  the  ser- 
vant, makes  him  liable  as  trespasser.  But  he  is  not  liable  for  trespasses  committed  by  his 
servants  beyond  what  his  directions  extend  to,  2  Leon,  75 ;  Plow.  18;  Eliz.  437;  nor  is  he 
answerable  for  any  excess  committed  in  the  execution  of  his  lawful  commands ;  Skin.  228 ; 
Lane,  90. 

The  responsibility  of  the  principal  is  confined  to  acts  done  either  under  his  express  di- 
rection or  in  his  service,  and,  therefore,  under  his  constructive  command.  In  all  the  cases 
in  which  the  frauds  or  injuries  of  servants  have  been  held  to  effect  their  employers,  it  ap- 
pears that  the  employment  afforded  the  means  of  committing  the  injury ;  27  Edw.  3.  stat 
2.  c.  19.  No  wilful  trespass  of  a  servant,  not  arising  out  of  the  execution  of  his  master's 
orders  or  employment,  will  make  him  responsible ;  8  T.  R.  533 ;  1  Eust,  106 ;  6T.  R.  125. 

t  It  is  alleged  by  Molloy,  "  that  where  one  and  the  same  factor  acts  for  several  merchants 
in  the  same  transaction,  they  must  run  the  joint  risk  of  his  actions,  though  they  be  strangers 
to  each  other ;  as  if  five  merchants  remit  to  one  factor  five  distinct  bales  of  goods,  and  the 
factor  make  one  joint  sale  of  them  to  one  man,  who  is  to  pay  a  moiety  down,  aad  the  other  at 
six  months'  end ;  if  the  vendee  break  before  the  second  payment,  each  man  must  bear  an 
equal  share  of  the  loss ;  'r  2  Moll.  331 ;  2  Atk.  622.  It  has  been  decided,  that  where  sever- 
al persons  employ  a  broker  to  buy  one  lot  of  goods,  each  agreeing  to  take  an  aliquot  part, 
but  without  any  mutual  intereet  in  the  re-sale,  this  does  not  make  them  partners ;  Hoars  v. 
Dawes,  Dougl.  356 ;  Cope  v.  Eyre,  1  H.  Bl.  45. 

t  The  acts  of  agents,  properly  authorised,  enure  to  the  benefit  of  the  party  in  whose  name 
they  are  done.  But  the  principal  cannot  avail  himself  of  a  benefit  arising  to  him  through 
the  fraud  of  his  asent,  though  the  fraud  be  practised  without  his  privity;  Earl  of  Ardglass 
v.  Muschamp,  1  Vern.  239. 

There  arc  indeed,  some  cases  in  which  an  act  done  witnout  any  previous  authority  may 
become  beneficial  to  the  person  for  whose  use  it  was  done  by  his  subsequent  adoption  of  it. 
But  this  only  holds  where  no  immediate  act  is  to  be  done  upon  it  by  a  third  person.  Such  are 
the  instances  of"  continual  claim  made,  or  an  entry  to  aviod  a  fine  by  a  person  having  no  pres- 
ent authority,  in  which  cases  bringing  an  action  upon  those  acts  is  considered  such  an  adop- 
tion as  supplies  the  want  of  authority  ;  Co.  Lit.  258  ;  Str.  1 108.  But  if  the  acts  done  be  in. 
tended  to  raise  a  duty  in  a  third  person,  so  as  to  subject  him  to  damages  for  the  nonperfor- 
mance of  that  duty,  an  unauthorised  proceeding  cannot  be  brought  to  have  that  effect  by  a  sub- 
sequent  sanction ;  for,  in  that  case,  the  party  is  entitled  to  such  a  notice  as  he  can  act  upon 
with  certainty  at  the  time  it  is  given,  and  is  not  bound  to  submit  himself  to  the  hazard  whether 
the  principal  will  choose  to  ratify  the  act  or  not;  Right  v.  Cuthell,  5  East,  498 ;  Doe  v.  Cha- 
plin, 3  Taunt.  120, 

§  An  agent  cannot  delegtae  his  authority  to  another,  so  as  to  bind  the  principal  by  the  acts 
of  the  sub-agent,  Blare  v.  Sutton,  3  Mer.  237 ;  but  if  an  express  authority  be  given  to  employ 
a  sub-agent  or  where  the  usual  course  of  management  of  the  principal's  concerns,  in  the  em- 
ployment of  a  sub-agent,  is  pursued  for  a  length  of  time,  and  recognised  by  the  owners  of 
property,  they  will  be  taken  to  have  adopted  the  acts  of  the  sub-agent  as  the  acts  of  the 
agent  himself,  and  will  bo  liable.  Where  A.  employed  a  surveyor  in  the  way  of  his  trade, 
who  ordered  goods  from  B.  for  the  work  in  hand,  A.  was  held  liable  to  B. ;  Bra  man  v.  Lord 
Abingdon,  15  East,  66. 

A  subordinate  agent,  employed  to  do  parts  of  works  contracted  for  by  the  superior  agent, 
cannot  sue  the  principal;  Crill  v. Backhouse,  6  Taunt.  148.  n.  A.,  on  the  recommendation 
of  his  agent,  employs  B.  to  convey  goods  from  this  country  to  the  continent.    B.  without  the 
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Story  v.   Cahtwkight.  M.  T.  1796,  K,  B.  6  T.  R.  411.  A  ™ddle. 

The  Court  held  that  no  action  lies  against  a  steward,  manager,  or  agent,  for {^"J^^ 
damage  done  by  the  negligence  of  those  employed  by  him  in  the  service  of0  aub-agent 
#his  principal ;  but  the  principal,  or  those  actually  employed,  are  only  liable,    for  his  prin- 
cipal is  not  liable  for  the  sub-agent's  misconduct.  [  733  ] 

(D)    As  TO  HOW  THE  OBLIGATION  OF   THE  PRINCIPAL  HAT  BE   DISCHARGED.       No  private 

1.    Mill  v.  Cox.  T.  T.   1777.  K.  B.  Cowp.  636.  understand- 

Per  Cur.     Though  the  master  of  a  vessel  be  also  lessee  of  it,  by  agree-  '"fjj.®1  ™jeei1 
ment  with  the  owners,  for  a  term  of  years,  under  covenants  on  their  part  that  Snd  "gent 
he  shall  have  the  whole  management  of  the  ship,  and  employ  her  for  his  own  that  the  lat- 
sole  benefit,  &c.  ;  and,  on  his  part,  that  he  shall  repair  her  at  his  own  sole  tor  shall  be 
cost  and  charge,  oic. ;  the  owners  are  still  liable  for  necessaries  furnished  for  responsible 
the  ship  by  order  of  the  master,  though  without  their  knowledge,  or  without  third  '"  r 
their  being  known  to  the  person  who  supplied  them.  sons.* 

2.  Kymer  v.  Suercropp.  M.  T.  1807.  N.  P.  1  Campb.  109. 

In  an  action  for  goods  sold  and  delivered,  the  facts  were,  that  the  plaintiffs  To  release 
sold  the  goods  to  K.  and  Co.,  to  be  taken  away  in  one  month,  and  paid  for  in  *J  ^even- 
a  month  from  the  sale.     K.  and  Co.  were  really  brokers  for  the  defendants,  jor'  muBt 
but  that  was  not  known  to  the  plaintiffs  till  some  time  after  the  sale.     K.  and  have  done 
Co.  became  insolvent  before  the  expiration  of  the  month,  the  defendants  hav-  some  act  to 
ing  previously  paid  them  the- price  of  the  goods.     It  was  contended  for  the™*."11? 
defendants,  that,  though  in  general,  upon  a  sale  to  the  broker,  the  vendor  may  ne  int6DC[e(i 
come  upon  the  principal  when  discovered,   the  doctrine  must  be  taken  with  to  charge 
this  qualification,  that  the  principal  has  not  previously  paid  the  price  of  the  the  agent, 
goods  to  the  broker.     But 

Lord  Ellenborougk  said :  A  person  selling  goods  is  not  confined  to  the  credit 
of  a  broker  who  buys  them,  but  may  resort  to  the  principal  on  whose  account 
they  are  bought/  and  be  is  not  affected  by  the  state  of  accounts  between  the 
two.  If  he  let  the  day  of  payment  go  by,  he  may  lead  the  principal  into  a 
supposition  that  he  relies  solely  on  the  broker ;  and  if,  in  that  case,  the  price 
of  the  goods  have  been  paid  to  the  broker,  on  account  of  this  deception  the 
principal  shall  be  discharged.  Here  payment  was  demanded  on  the  day  it 
became  due,  and  no  reason  was  given  the  defendants  to  believe  that  their  bro- 
ker alone  was  {rusted.  A  verdict  was  directed  accordingly  for  the  plaintiff.  And  !he 
3.  Waring  v.  Favench.  M.  T.  1807.  N.  P.  1  Campb.  85.  cTnnoMo 

The  question  was,  whether,  if  goods  are  bought  by  a  broker,  who  does  not  protect  him- 
mention  his  principal  until  he  himself  has  become  insolvent,  the  principal  can-  self,  set  up 
not  set  off  the  price  of  the  goods  against  a  debt  due  to  him  from  the  broker,  *  Dalan£c 
but  is  still  liable  to  the  vendor  ?  fromhis 

Lord  Ellenborougk  considered  that,  as  the  purchase  had  been  made  for  the    1   739  -1 
defendants  by  their  agents,  it  was  the  same  as  if  it  had  been  made  directly  by  own  bro- 
ker.! 
knowledge  of  A.,  employs  C.  to  transact  the  business,  and  the  goods  are  accordingly  shipped 
by  C,  and  landed  on  the  continent  by  C.'s  agents.     Held,  that  there  was  no  privity  between 

A.  and  C,  and  therefore  thatC.  was  not  entitled  to  recover  his  charges,  or  those  of  his  agents 
from  AM  though  A.  had  not  paid  the  amount  to  B. ;  Schoudlingv.  TOmlinson,  1  Mars.  500  ; 
6  Taunt  147.     A.  consigns  goods  to  B.,  with  directions  to  pay  over  the  rest  of  proceeds  to  C. 

B.  employs  D.  to  dispose  of  them.  In  an  action  by  C.  to  recover  the  proceeds  from  D.,  D.  is 
entitled  to  make  the  same  deduction  for  freight,  &c.  as  B.,  who  was  the  owner  of  the  ship 
in  which  the  goods  were  brought,  might  have  made  ;  Blackburn  v.  Kymer,  1  Mars.  223 ;  5 
Taunt.  584.  672.  A.  having  a  house  by  the  way-side,  contracted  with.  B.,  a  surveyor,  to  re- 
pair  it  for  a  fixed  sum,  who  engaged  C.  to  do  the  work,  and  C.  contracted  with  D.  to  fur. 
nish  the  materials,  whose  servants,  in  bringing  them,  through  negligence,  injured  the  plain- 
tiff.  Held,  that  A.  was  liable  for  the  damage  occasioned ;  Bush  v.  Steinman,  1  B.  &  P. 
404. 

*  As  that  the  servant  undertook  to  supply  the  principal  with  certain  articles  at  a  named 
sum  ;  Precious  v.  Abel,  1  Esp.  350. 

t  What  is  here  said  does  not  affect  the  case  of  servants  to  whom  money  is  paid  in  advance  to 
purchase  goods  with,  and  who,  notwithstanding,  are  allowed  by  the  sellers  to  deu)  upon  credit ; 
in  Buch  cases,  the  credit  itself  being  unauthorized  by  the  masters,  they  are  not  liable.  But 
it  was  observed,  that  if  the  master  justify  the  credit  given  to  the  servant  at  alt,  he  is  then 
discharged  by  paying  the  price  to  the  servant,  if  the  latter  omit  to  pay  it  over  to  the  credi- 
tor. 
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the  defendants  themselves  ;  and*  that  this  was,  therefore,  the  common  case  of 

goods  sold  and  delivered.— Verdict  for  the  plaintiff. 

4.  Paterson  v.  Gundasequi,  H.  T.   1812.  K.  B.  15  East,  62. 
Bat  if  the        Per  Lord  EUenborougk,  C.  J.     The  law  has  been  settled  by  a  variety  of 
seller,  cases,  that  an  unknown  principal  when  discovered  is  liable  on  the  contracts 

the*  urency  wn*cn  ms  agent  makes  for  him  ;  but  that  must  be  taken  with  some  qualifica- 
expressly  '  ^on,  and  a  party  may  preclude  himself  from  recovering  over  against  the  prio- 
give  credit  cipal  by  knowingly  making  the  agent  his  debtor, 
to  him,  he    cannot  resort  to  the  principal.* 

[    740  ]  (E)  As  TO    REMEDIES  BY  THE  PRINCIPAL  AGAINST  THIRD  PEBSONS. 

(a)  To  enforce  payment. 
1.  Maatrington  v.  Verron,  Cited  1  B.  &  P.  101.  S.  P.  Seyneek  v.  Wal- 
ker. Godb.  360. 
An  action  A  servant  was  sent  by  a  master  to  a  debtor,  and  appointed  by  him  ad  corn- 
lies  by  the  ponendum  et  agreandum  the  money  due  from  the  debtor ;  and  there  being  a 
principal  promise  made  to  the  servant  to  pay  what  was  due  upon  the  balance  and  agree- 
raise  to  "pay  ment>  ^  waa  held,  that  the  master  might  maintain  an  action  in  his  own  name 
his  agent.t  on  the  promise  to  his  servant  as  upon  a  promise  to  himself. 

3.  Grove  v.  Dubois.  II.  T.  1786.  K.  B.  1  T.  R.  113. 
An  agent         Lord  Mansfield,  C.  J.     The  whole  turns  on  the  nature-  o{  a  commission 
receiving  a  del  credere.     Then  what  is  it  ?     It  is  an  absolute  engagement  to  the  principal 
del  credere    frQm  ^  broker,  ancj  makes  him  liable  in  the  first  instance.     There  is  no  oc- 
does  not      casion  for  the  principal  to  communicate  with  the  under-writer,  though,  the  law 

*  And  where  the  principal  is  not  disclosed  at  the  time  of  the  purchase  being  made  by 
the  agent,  yet  the  latter  will  alone  be  responsible,  if,  by  the  usage  of  trade,  the  credit  is  un- 
derstood to  be  confined  to  the  agent  so  dealing,  as  in  the  case  of  principals  residing  abroad; 
Addison  v.  Gundasequi,  4  Taunt.  574.  But  if  the  principal  and  agent  concert  to  obtain  a 
sale  of  goods  from  a  third  person,  and  the  principal  intermeddle  with  the  sale,  although  the 
goods  be  in  form  sold  to  the  agent,  and  the  contract  of  Bale  be  made  out  in  his  name  as 
the  buyer,  yet,if  it  were  a  contrivance  between  them  to  purchase  the  goods  in  extinction  of 
a  debt  due  from  the  agent  to  the  principal,  the  latter  is  responsible  to  the  seller  on  the 
ground  of  its  being  a  fraud  practised  upon  him  ;  Wilson  v.  Hart,  7  Taunt.  295.  The  origin- 
al liability  of  the  agent,  however,  as  the  principal  or  purchaser,  does  not  necessarily  create 
a  corresponding  liability  in  the  person  on  whose  account  he  contracts,  to  answer  to  his  agent 
for  the  price  of  the  goods  at  least  until  payment  by  the  agent;  or,  in  other  words,  the  agent 
may  be  liable  to  the  seller,  as  a  principal,  without  any  contract  of  sale  existing  between  him 
and  his  principal.  Thus,  where  A.,  a  foreign  merchant,  employed  B.  to  purchase  goods  on 
commission,  and  the  vendors  (with  the  knowledge  that  the  purchases  were  made  on  ac- 
count of  A.)  made  out  the  invoices  to  B.,  and  took  in  payment  bis  acceptances,  payable  at 
six  months,  it  was  held,  that  there  was  no  contract  of  sale  between  A.  and  B. ;  Seymour 
v.  Pyi'hlaw;  1  B.  &  A.  147.  Thus  also,  if  a  vendor  neglect  to  call  upon  the  principal  till 
long  after  the  credit  expires,  the  principal  may  have  a  right  to  suppose  either  that  the  money 
is  paid  over  by  the  agent,  or  that  the  creditor  takes  him  for  his  debtor ;  Kendall  v.  An- 
drews, 1  Esp.  N.  P.  115;  Stubbing  v.  Heintz,  Peake  N.  P.  46;  Clarke  v.  Noel.  3  Camp. 
411.  A  receipt  given  by  the  creditor  to  an  agent  or  broker  does  not  necessarily,  of  itself, 
operate  as  a  discharge  to  the  principal ;  nor  has  it  that  effect,  unless  the  principal  appear  to 
have  dealt  diflerently  with  his  agent  in  consequence  of  the  receipt,  as  by  passing  it  in  his 
accounts,  and  giving  him  further  credit  upon  the  faith  of  that  voucher;  Wyatt  v.  Marquis  of 
Hertford,  3  East,  147;  Ambl.  269  ;  Everett  v.  Collins,  2  Campb.  515.  But  where  the  re- 
ceipt is  the  means  of  accrediting  the  agent  with  his  principal,  or  altering  the  situation  of  the 
latter,  the  creditor  can  only  resort  to  the  agent ;  3  East,  15.  Accordingly  in  the  insurance 
trade,  where  the  usage  is  for  the  broker  of  the  assured  to  charge  his  employer  with  pre- 
miums as  paid  to  the  underwriters,  though  in  fact  there  be  no  money  paid,  but  a  running 
accouflt  kept  between  the  broker  and  underwriter,  it  is  held,  that  the  receipt  in  the  policy, 
whereby  the  underwriter  confesses  himself  paid  the  premium,  is  conclusive  as  between  him 
and  the  principal;  Dalzel  v.  Mnir,  1  Campb.  532;  P.  Wras.  295;  1  P.  Wms.  83.  n.;  8 
Esp.  Co.  Ab.  742 ;  2  T.  R.  366. 

Where  it  appears  that  a  fraud  his  been  practised  upon  the  underwriter,  by  a  collusion  be- 
tween the  broker  and  assured,  the  underwriter  may  maintain  an  action  for  the  premium, 
notwithstanding  the  receipt  on  the  policy  ;  Fay  v.  Bell,  3  Taunt  493  ,  Mavor  v.  Simeon.  3 
Taunt.  497.  n. 

t  But  this  is  only  under  such  circumstances  as  afford  room  to  presume  an  authority;  for 
where  the  evidence  was  that  the  defendant  had  agreed  with  the  plaintiff's  servant  to  pay 
him  half  price,  which  the  servant  was  to  have  to  his  own  use,  this,  it  was  held,  would  not 
maintain  the  action,  for  there  arose  no  contract  to  the  plaintiff;  Throp  v.  How.  Bull.  N.  P. 
130. 
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allows  the  principal,  for  his  benefit,  to  resort  to  him  as  a  collateral  security,  change  the 
But  the  broker  is  liable  at  all  events.  responsibil- 

ity of  the  buyer  to  the  employer. 

3.  Thornton  v.  Moulton.  M.  T.   1732.  K.  B.  1  Stra.  633.  Onenfor. 

At  the  opening  of  the  books,  the  two  brokers  met,  and  the  selling  broker cing  conT 
told  the  other  he  was  ready  to  transfer;  the  other  alleged  it  was  usual   to  in- tracts  en. 
dulge  the  buyer  for  two  or  three  days,  and  that  he  would  find  his  principal  in tered  into 
that  time,  which  the  other  not  disagreeing  to,  nothing  further  was  done.     And  ^  ^S^' 
for  want  of  having  the  buyer  called  at  the  books  the  first  day  of  the  opening,  pai  i8  8U^ 

the  Chief  Justice  ruled  it  not  a  good  tender,  and  the  plaintiff  was  nonsuited,    ject  to  have 
them  impeached  the  same  as  it  made  by  himself;  * 

4.  Habere    v.  Williams.  M.  T.   1795.  K.  B.  Cited  7  T.  R.  360.  n. 

In  an  action  for  goods  sold  to  the  defendant  by  the  owner's  factor,  the  de-  And  a  pay- 
fendant  set  off  a   debt  due  to  him  from  the   factor  upon   another  account,  al- ment  to  *" 
leging  tint  the   plaintiff  had  not  appeared  at  all  in  the  transaction,  and  thata?e!L\«  -i 
credit  had  been  given  by  the  factors,  and  not  by  the  plaintiff.  knowing 

Lord  Mansfield  delivered  his  opinion  as  follows :   Where  a  factor  dealing  for  him  to  be 
a  principal,  but  concealing  that  principal,  delivers  goods  in  his  own  name,  the  such,  die. 
person  contracting  with  him    has  a   right  to  consider  him   to  all  intents  and  charges  the 
purposes  as  the  principal.     And  though  the   real  principal   may  appear,  and  Payer-' 
bring  an  action    upon  that  contract   against  the  purchaser  of  the  goods,  yet 
that  purchaser  may  set  off  any  claim  he  may  have  against  the  factor  in  answer 
to  the  demand  of  the  principal. 

5.  George  v.  Clagett.   T.  T.  1797.   K.  B.  7  T.  R.  359. 

The  plaintiff  a  clothier,  employed  certain  persons  as  his  factors  under  a  del  And  in  an 
credere  commission,  who,  besides  acting  as  factors,  bought  and  sold  great  action  by 
quantities  of  woollen  cloths  on  their  own  account,  and  all  their  business  was     ®  h"may 
carried  on  at  one  warehouse.     The  defendant  being  at  that  time  the  holder  of  se(  0ffJ  the 
a  bill  accepted  by  the  factors,   which  he  had  received  in  the  course  of  trade,  money  so 
bought  cloths  of  the  factors*  at  twelve  months1  credit,  which  were  taken  out  of  pai<*  ^ tn* 
one  general  mass  in  the  factors'  warehouse.     The  bills  of  parcels  of  the  whole**      • 
were  made  out  in  the  factors'  names,  and  the  buyers  did  not  know  that  any 
part  of  the  goods  belonged  to   the  plaintiff.     The  factors  having  failed,  the 
defendants  received  notice  from  the  plaintiff  that  part  of  the  goods  bought  was 
his  property  ;  and  the  question   was,  whether  the  defendant  might  set  off  his 
demand  against  the  factors  on  the  bill  of  exchange,  on  the  ground  that  the  de- 
fendant dealt  with  them  as  principals  ;  and  it  was  determined  that  they  were. 

See  7   T.  R.  359. 

6.  Estoott   v.  Milward.  T.  T.  1797.  K.  B.  7  T.  R.  3C1.  n.  Intheab- 

Action  for  goods  sold.  The  goods  were  sold  by  F.,  a  corn  factor,  whosence  of 
gave  no  account  of  them  to  the  plaintiff,  in  the  entry  of  it  in  his  books.  Hefraudan<l 
was  insol/ent  for  some  time  before,  avoided  all  dealing  for  a  month,  had  de.  collusion.^ 

*  And,  therefore,  if  ana^ent  be  permitted  to  deal  as  if  he  were  principal,  that  which  is  a 
bar  to  the  agent's  right  applies  to  his  principal;  Coppin  v.  Walker,  2  Marsh.  497;  S.  C.  7 
Taunt.  237." 

t  A  purchaser  is  discharged  by  payment  to  a  factor,  unless  where  notice  has  been  given 
by  the  principal  not  to  pay  him  ;  and  that  the  payment,  even  after  such  notice,  is  warrant, 
ed  in  the  following  cases.  1st.  Where  the  factor  acts  under  a  del  credere  commission,  in 
which  the  principal  gives  credit  to  him,  and  he  to  the  buyer.  2d.  Where  the  factor  has  a 
lien  upon  the  price  for  his  balance,  which  entitles  him  to  receive  the  payment;  Coppin  v. 
Walker,  2  Marsh.  497 ;  7  Taunt.  237*  S.  C.  These  seem  to  be  the  only  cases  in  which  a 
purchaser,  dealing  with  a  factor,  and  being  aware  of  his  representative  capacity,  can  safely 
pay  the  price  to  him  after  notice  from  the  principal :  but  if  a  buyer  deal  with  a  factor  or 
broker  wholly  in  his  own  name,  and  without  knowledge  of  any  other  person  being  a  party  to 
the  contract,  he  is  entitled  in  the  absence  of  collusion  to  regard  the  debt  as  due  to  the  factor 
or  broker,  so  as  in  an  action  brought  by  the  principal  to  pet  off  n  debt  due  from  the  factor  to 
himself,  or  to  defend  himself  by  a  payment  to  him. 

I  See  po»t.  tit.  Set  off. 

$  As  the  insolvency  of  the  factor  known  to  the  buyer  would  defeat  the  right  he  would 
otherwise  have  ,  Escot  v.  Milward.  7  T.  R,  361.  n.  This  right  depends  upon  the  ignorance 
of  the  contracting  party  as  to  the  real  character  of  the  person  with  whom  he  deals  ;  and  there, 
fore  has  been  held  not  to  enable  a  person  effecting  a  policy  of  insurance  by  the  direction  of 
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sired  that  there  might  he  do  buying  in  his  name,  and  had  not  dealt  with  the 
defendant  for  a  year  befoie,  but  was  then  in  his  debt.     There  was  a  verdict 
r  ta9  1    f°T  tn^  plaintiff  on  the  ground  of  fraud. 
tfui£*  J  7.  Axon.  M.  T.   1797.  Peake,  N.  P.  C.  177. 

mere  cir-  The  defendant  was  a  person  whose  business  it  is  to  receive  money  for  cattle 
cumstance  sold  in  Smithfield  from  the  purchaser.  To  an  action  brought  by  the  owner  of 
of  the  ven-  cattle  sold  for  the  money  so  received  by  the  defendant,  the  latter  claimed  to 
•*Ce  .h  '  set  °^  a  ^e^1  ^ue  ^rom  salesman  to  himself.  Evidence  was  offered  to  prove 
agency doeetna*»  Dv  *ne  universal  custom  of  the  market,  the  defendant  was  considered  as 
not  raise  the  the  debtor  of  the  salesman,  and  not  of  the  owner,  with  whom  he  had  no  connex- 
implicatioD  ion.     But 

of  fraud,  Lord  Kenyan  refused  the  evidence,  declaring  no  custom  should  deprive  the 

Dress  know-  plaintiff  of  that  which,  by  the  law  of  the  land,  he  was  entitled  to  receive,  and 
ledge  that  laid  particular  stress  upon  the  defendant's  knowledge  that  he  received  the  mo- 
he  acts  as  ney  for  the  use  of  another,  which  he  said  distinguish  the  case  from  that  of  a 
agent  in  that  banker  receiving  money  from  a  factor  whose  principal  he  had  never  heard  of. 
?**£*"  (b)  To  recover  money  or  goods  improperly  transferred. 

e'  1.  Duki:  of  Norfolk  v.  Horsley.  E.  T.    1808.  N.  P.   1   Campb.  337. 

The  princi.  A.,  as  the  agent  of  B.,  the  owner  of  a  landed  estate,  enters  into  an  agree- 
palisenti-  raent  for  the  sale  of  it  with  C,  who  appears  to  act  on  his  own  account  but, 
tied  toreco-  m  fact^  jg  tne  agent  t0  D#>  an(j  \t  an(j  c.  bind  themselves  in  a  penalty  for  the 

money6 paid  Performance  of  the  agreement,  whereupon  C.  pays  A.  part  of  the  purchase- 
by  his  agent  money  as  a  deposit.  Held,  that  upon  a  breach  of  the  conditions  of  sale  on  the 
on  a  failure  part  of  the  vendor,  an  action  for  money  had  and  received   lies  at  the  suit  of 

of  conside- d#  against  B.  to  recover  back  the  deposit,  without  proof  of  the  money  paid 
ration.t        oyer  by  A    iQ  B 

[  743  ]  2.  Stevesson  v.  Mortimer.  E.  T.  1778.  K.  B.  Cowp.  805. 

So,  he  may      This  case  arose  upon   an  overcharge  made  upon  a  master  of  a  ship  at  the 
8116      t  "ru "  £ustom  House,  for  fees,  the  payment  of  which  is  imposed  personally  upon  the 
ed  from  the  master.     An  action  was  brought  by  the  owners  for  the  over-payment,  in  which 
agent;         they  were  nonsuited,  upon  the  ground  that  the  action  would  only   lie  by  the 
master  who  paid  the  money.     But  the  nonsuit  was  set  aside ;  and  the  Court 
declared  there  was  no  doubt  that,  where  a  man  pays  money   by  his  agent, 
which  ought  not  to  have   been  pnid,  either  the  agent  or  the  principal  may  re- 
cover it  back :  the  p  rent  may   from  the  authority  of  the  principal,  and  the 
principal  may,  as  proving  it  to  have  been  paid  by  his  agent. 

3.  Clark  v.  Shee.  AL  T.  1770.  K.  B.  Cowp.  197. 

one  whom  he  knew  to  be  an  agent,  to  withhold  the  money  recovered  upon  the  policy,  on 
account  of  a  debt  due  to  him  from  the  agent ;  and  it  was  thought  a  sufficient  intimation  of 
*  the  agent's  character,  that  he,  in  a  time  of  war,  being  an  English  subject,  described  the 
ship  as  neutral,  1  East,  335 ;  4  Campb.  60  :  and  although  the  buyer,  at  the  time  of  making 
the  contract  of  sale  with  a  factor,  be  not  apprised  of  his  representative  character,  yet  if  at 
any  time  before  the  contract  be  completed  by  the  delivery  of  all  the  goods,  and  even  after 
the  delivery  of  part,  it  come  to  the  knowledge  of  the  principal,  he  cannot  avail  himself  of 
a  set-off  against  the  factor.  But  he  might  in  this  cose  be  discharged  by  paying  the  factor, 
if  not  prevented  by  notice  from  the  principal ;  Moore  v.  Clementon,  2  Campb.  N.  P.  C.  24- 

*  If  goods  are  bought  by  a  broker  who  does  not  mention  his  principal  until  he  himself 
has  become  insolvent,  the  principal  cannot  set-off  the  price  of  the  goods  against  a  debt 
due  to  him  from  the  broker,  but  is  still  liable  to  the  vendor ;  Manning  v.  Favene,  1  Cumpb. 
85. 

And  A.  a  factor,  having  sold  goods  of  B.  in  his  own  name  to  C. ;  the  latter,  without  pay. 
ing  for  these  goods,  sent  another  parcel  of  goods  to  A.  to  sell  for  him,  never  having  em- 
ployed  A.  as  a  factor  before.  C.  then  became  bankrupt,  and  his  assignees  claimed  the 
good 8  sent  by  him  to  A.,  and  which  still  remained  unsold,  tendering  the  charges  upon  those 
goods.  A.  refused  to  deliver  them  up  ;  claiming  a  lien  upon  them  for  the  price  of  the  for- 
mer  goods  sold  by  him  to  C,  there  being  a  balance  then  due  from  B.  to  himself.  Held 
that  the  assignees  were  entitled  to  recover;  Houghton  v.  Matthews.  3  B.  &  P.  485.  If  the 
owner  of  goods  allows  the  broker  through  whom  he  sells  them  to  nell  them  as  a  principal, 
the  purchaser  of  goods  so  sold  is  discharged  by  payment  to  the  broker,  in  any  way  which 
would  have  been  sufficient  had  he  been  the  real  owner;  Coatrs  v.  Lewes,  1  Camper  441. 

f  Even  though  the  receiver  accredits  himself  with  it  without  really  having  received  it; 
Dalzell  v.  Mair,  1  Campb.  532.  So,  the  principal  may  sue  for  money  paid  by  mistake; 
Amber  v.  Bank  of  England,  2  Dougl.  637. 
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The  plaintiff's  cleik,  who  was  employed  by  him  to  receive  money,  applied  va-  Or  applied 
rious  sums,  as  well  as  several  negotiable  notes  so  received,  in  the  insurance  of  by Reagent 
lottery-tickets,  prohibited  by  stat.  2  Geo.  3.  c.  46.     In  an  action  for   money  prohibited* 
had   and  received,  the  money  was  actually  traced  from  the  customers  to  the  purpose.* 
defendant  through  the  eleik,and  the  plaintiff  recovered ;  Clark  v.  Slice,  Cowp. 
197.     Upon  the  first  impiession, 

Lord  Mansfield  was  of  opinion  against  the  plaintiff,  thinking  that  the  mas- 
ter could  not  stand  in  a  better  situation  than  the  servant,  and  that  the  servant 
was  clearly  parliceps  criminis;  2  Bl.  1073.  But,  though  he  retained  his  opin- 
ion as  to  the  servant's  inability  to  recover,  he  changed  it  as  to  the  master's 
right,  for  he  says,  the  plaintiff  does  not  sue  as  standing  in  the  place  of  his 
clerk  :  he  sues  for  his  identified  property,  which  has  come  to  the  hands  of  the 
defendant  iniquitously  and  illegally. 

4.  Lee  v.  Lagaky.  M.  T.  1815.  C.  P.  1  Moore,  556. 
A,  drew  a  bill  of  exchange  on  B.,  payable  to  the  older  of  D.,  who  indorsed  Where  an 
it  to  his  agent,  D. ;  and  it  appeared  that  the  bill  in  question  was  given  as  a  aSen.t  mis- 
substitute  for  a  former  bill,  which  had  been  dishonoured,  and  of  which  E.  be-  perty^it*0" 
came  ultimately  the  holder,  and  that  £.  sent  that  bill  to  F.  to  be  forwarded  to  confers  no 
G.,  for  the  purpose  of  receiving  the  Amount  from  A.  (who  was  the  drawer),  better  title 
and  that  G.,  instead  thereof,  indorsed  it,  it  being  then  over  due,  to  C,  for  aon.the  re- 
valuable  consideration ;  and  on  C.'s  demanding  payment  from  A.,   he  drew  h^DOMeaed 
the  bill  in  question  as  a  substitution  for  the  former,  and  before   the  substitu-  himself.t 
ted  bill  became  due,  E.  g.iire  notice  to  A.  not  to  pay   it.     It  was  held,  that 
A.  was  not  liable,  in  an  action  on  the  bill  brought  by  I).  a3  C.'s  agent, 
(c)  As  to  what  delivery  of  goods  to  an  agent  vests  the  possession  in  the  princi-    [  744  ] 
pal9  so  as  to  bar  the  owner's  right  to  stop  in  transitu.    .See  post,  tit.  Stop- 
page in  transitu. 

(F)  As  TO  REMEDIES  AGAINST  PRINCIPAL  BY    THIRD  PERSONS. 

(a)  Pleadings. 

Nickleson  v.  Croft.  T.  T.   1761.  K.  B.  2  Burr.  1188. 
It  was  admitted  that  an  agreement  executed  by  agent  may  be  described  as  a  ^jJJ^J*-" 
•co-ioSract  made  by  his  principal.  cutedbyan 

agent  may  be  described  as  a  contract  by  principal. t 

(b)  Evidence.  § 

*  And  the  agent  is  a  competent  witness  to  prove  the  fact,  if  released ;  Salk.  289. 

+  When  property  is  entrusted  to  an  agent  for  any  purpose,  as  for  sale,  &c,  a  transfer  by  him 
agreeable  to  that  purpose,  and  according  to  the  usual  course  of  trade,  or  his  express  coin  mis- 
sion, conveys  a  complete  title  to  the  holder.  But  a  delivery  for  a  particular  purpose,  or  in  a 
manner  not  authorized  by  the  commission,  passes  no  property  m  the  thing  delivered,  which 
may  therefore  be  reclaimed  by  the  owner.  A  sale  upon  credit,  instead  of  beiner  for  ready 
money  under  a  general  authority  to  sell,  and  in  a  trade  where  the  usage  is  to  sell  for  ready 
money  only,  creates  no  contract  between  the  owner  and  the  buyer ;  and  the  things  sold  may 
be  recovered  in  an  action  of  trover. 

Likewise,  a  deposit  by  way  0/  pledge  or  exchange  from  a  factor  or  broker,  whose  only 
authority  is  to  sell,  confers  no  right;  therefore,  notwithstanding  an  assignment  of  a  bill  of 
lading  by  a  factor  as  a  pledge,  the  principal  may  stop  the  goods  intransitu.  Or,  if  the  goods 
themselves  have  been  deposited,  the  value  may  be  recovered  in  an  action  of  trover;  and  this 
applies  as  well  to  securities  not  negociable  as  to  goods. 

As  the  taking  of  another's  property  by  the  delivery  of  one  who  has  no  authority  to  deliver    . 
it  is  in  itself  tortious,  no  demand  and  refusal  is  requisite  to  sustain  the  action  of  trover,  where 
the  property  has  been  pledged,  6  East,  538,  or  disposed  of  in  any  other  unauthorized  man- 
ner, 12  Mod.  514 ;  as  by  an  unwarranted  sale,  or  by  exchauge. 

t  A  declaration  which  charges  the  defendant  with  having  negligently  driven  his  cart  against 
plaintiffs  horse  is  supported  by  evidence  that  defendant's  servant  drove  the  cart;  Nukery. 
Tidmant,  4  T.  R.  659. 

§  As  to  who  is  an  authorised  agent,  within  the  statute  of  frauds.  See  ante,  tit.  Frauds, 
Statute  of. 

The  party  who  avails  himself  of  the  act  of  an  agent  must,  in  order  to  charge  the  principal, 
prove  the  anthority  under  which  the  act  is  done.  If  the  authority  be  created  by  a  power  of 
attorney,  it  must  be  proved  by  the  production  of  the  instrument  itself,  that  it  may  appear 
whether  the  authority  has  been  pursued  ;  1  Esp.  Cas.  89.  And  if  the  act  be  such  as  could 
only  be  done  under  a  written  authority,  it  seems  requisite  to  produce  it,  3  P.  Wms.  427 ;  or 
to  account  for  the  non-production ;  4  Campb.  88.     But  in  other  cases  it  is  sufficient  to  prove 
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[  745  ]    (G)  A9  to  the  agknt's  competency  as  a  witness,  and  herein  op  letters 

WRITTEN  BY.* 

(a)  For  his  principal. 

1.  Qiteen  v.  Jennings.  T.  T.  1709.  K.  B.   11  Mod.  226. 

In  an  action      rn  an  actioii  for  not  receiving  goods  contracted  for,  the  only  witness  for  the 

by  a  Pr,ncl"  plainti ft*  was  the  factor  who  made  the  contract,  and   who  was  to  have  I*,  per 

force  con-    pound  on  all  that  he  sold.     A  verdict  was  given  for  the  plaintiff,  reserving  the 

tracts  made  question  of  the  witness's  competency  for  the  opinion  of  the  Court  of  Common 

by  an  agent,  Pleas;  and  that  Court  unanimously  determined  that  the  factor  was  a  good  wil- 

the  latter  is  ness^  considering  him  as  concerned  both  for  the  vendor  and  the  vendee,  and  ca- 
a  competent      ,.       ri    .        n  e        ... 

witness        pable  of  being  a  witness  for  either. 

2.  Bknjamin  v.  Porteis.  H.  T.   1796.  C.  P.  2  H.  Bl.  591. 
Even  The  question  was,  whether  a  person  who  was  employed  to  sell  goods,  and  is 

though  he  is  to  nave  for  himself  whatever  monev  he  can  procure  for  them  beyond  a  stated 
himself  sum,  's  a  coinPetent  witness  to  prove  the  contract  between  the  seller  and  the 
whatever     buyer. 

money  he  Heath,  J.      With  respect  for  my  Lord  Chief  Justice,  I  think  this  witness  was 

can  procure  admi^ible.  I  v .Minot  distinguish  him  from  a  broker.  He  must,  1  think,  be 
beyond  a  considered  as  a  broker,  and  not  as  a  principal :  he  is  only  paid  for  his  trouble 
sum.t  'n  a  particular  manner.     The  reison  for  admitting  him  is  the  necessity  of  the 

[  746  ]  thing ;  for  it  is  often  for  the  benefit  of  trade  that  bargains  of  this  kind  shall  be 
kept  secret.  It  appears  to  rne  to  be  equally  the  interest  of  a  broker,  who  is  to 
have  a  per  centage,  to  screw  up  the  price,  as  it  was  of  this  person.  It  is  in- 
deed his  duty  to  screw  up  the  buyer.  lie  must  tell  the  whole  truth  respecting 
the  commodity  ;  but,  having  done  that,  it  is  his  duty  to  ask  the  highest  possible 

that  the  agr.nt  has  acquired  credit  by  acting  in  that  capacity,  and  has  been  recognixed  by  the 
principal  in  other  instances. 

In  all  actions  founded  upon  the  acts  of  agents,  whether  upon  contracts  or  for  injuries  done 
by  them,  for  which  damages  are  sought  against  the  principal,  it  is  necessary  to  give  such  evi- 
dence as  establishes  the  relation  between  master  and  servant;  7  T.  R.  113.  When  the  ge- 
neral relation  does  not  exist,  it  must  be  shown  in  the  particular  instance ;  7T.R.  113.  In 
all  mercantile  transactions,  except  where  the  authority  is  specially  given  by  power  of  attor- 
ney, or  other  express  commission  in  writing,  the  fact  of  usual  employment,  from  which  the 
public  is  justified  in  giving  credit  to  the  person  so  employed,  forms  the  usual  evidence  of  au- 
thority. The  circumstances  under  which  that  presumption  may  be  made  having  been  al- 
ready treated  of;  see  ante,  div.  III.,  and  tit.  Muster  and  Servant;  it  is  unnecessary  to  repeat 
them  here.  Or  where  no  previous  authority  can  be  proved,  it  is  often  sufficient  to  prove  a 
subsequent  assent  by  the  person  for  whom  an  act  is  done ;  and  his  accepting  the  benefit  of 
the  acts  amounts,  in  many  instances,  to  prove  such  assent, 

After  the  authority  is  established,  the  next  thing  necessary,  in  order  to  recover  upon  a 
contract  made  by  an  agent,  is  to  establish  the  contract  itself  by  proof;  every  thing  which 
forms  a  part  of  the  contract,  the  declarations  of  the  agent  at  the  time  of  the  contract,  or  upon 
which  it  is  founded,  are  equivalent  in  effect  to  those  of  the  principal,  and  of  course  may  be 
proved  by  parol  evidence,  or  by  the  hand-writing  of  the  agent.  But  declarations  which  do 
not  make  any  ingredient  in  the  foundation  of  the  contract,  are  not  evidence  of  the  facts  to 
which  they  refer  ;  though  those  facts  may  be  connected  with  the  transaction. 

If  the  contract  arise  upon  the  payment  of  money,  or  the  delivery  of  goods,  it  is  sufficient, 
toshow  that  the  money  was  paid,  or  the  goods  delivered  to  the  agent  of  the  party  to  be  charg- 
ed ;  Matthews  v.  Haydon,  2  Esp.  Cas.  509 ;  Jones  v.  Perchand,  2  Esp.  Cas.  507. 

*  An  agent's  letters  are  not  evidence  ;  Reyner  v.  Pearson,  4  Taunt.  662. 

An  agent's  larrative  is  not  evidence  against  the  ptneipal ;  Langhorn  v.  Allnut,  4  Taunt 
511.  The  letters  of  an  agent  in  a  foreign  country,  detailing  the  contents  of  letters  from  ano- 
ther agent,  are  not  evidence  against  the  principal ;  Kapt  v.  Jansen,  4  Taunt.  564. J 

t  This  exception  to  the  general  rule,  which  excludes  witnesses  on  account  of  interest, 
arises  from  necessity ;  the  nature  of  the  transactions  in  which  agents  are  engaged  being 
euch,  that  the  contracts  they  make  for  others  could  not  be  proved  without  them.  And  it  is 
not  confined  to  factors  or  brokers,  strictly  so  called,  but  eyery  man  who  makes  a  contract 
for  another  comes  in  some  sort  within  the  description  :  4  Ves  474.  It  is  from  the  like  prin. 
ciple  of  necessity,  Mod.  262 ;  the  constant  practice  to  admit  servants  and  agents  to  prove 
the  payment  of  money,  or  delivery  of  goods  on  behalf  of  their  principals,  although  it  be  in 
their  own  discharge.  If  money  have  been  overpaid,  therefore,  by  a  servant,  he  is  a  compe- 
tent witness  in  an  action  to  recover  it  back  ;  Str.  147 ;  3  Campb.  144.  S.  P. 

Where  a  person  has  entered  into  a  contract  for  the  purchase  of  goods  in  his  own  name, 
he  is  not  a  competent  witness  i  an  action  lor  goods  sold  and  delivered  to  prove  that  he  pur. 
chased  them  as  the  agent  for  the  defendant;  M'Bratn  v.  Fortune,  3  Campb.  317. 
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price.     I  cannot  consider  a  broker  as  the  agent  for  both  parties  :  he  appears  to 
ine  to  be  solely  the  agent  of  the  vendor. 

Rooke,  J.  I  agree  with  my  brother  Heath  in  thinking  this  evidence  ought 
to  have  been  admitted. 

(b)  Against  his  principal. 
1.  Matthews  v.  IIaydkn.  M.  T.  17U6.  N.  P.  2  Esp.  509. 

Per  Lord  Kenyon,  C  J.     Where  a  clerk  or  servant  has  been  sent  to  re-  The  agent 
ceive  money  for  any  person,  he  shall  be   a  good   witness   for  the   person  who  *8  a  compe- 
paid  it,  to  prove  the  payment  over  of  it,  without  any  release,  though  he  might  tent.w,t"eg8 
himself  be   liable  on  the  receipt  of  if,  was  the  constant  course  of  Nisi  Prius,  a?focipal. 
and* was  so  decided  ex  necessitate  rei  to  admit  the  evidence  of  clerks  and  por- 
ters, who  were  alone  privy  to  the  receipt  of  monev  or  the  delivery  of  goods. 

See  3  P.   Wms.  312;  1   Bro.  C.  C.  409. 

2.  Ildebton  v.  Atkinson.  H.  T.  1798.  7  T.  R.  480.  n. 

In  an  action  of  assumpsit,  it  appeared  that  the  sum  of  money  in  dispute  had  As  to  prove 
been  paid  to  B.,  who  had  been  the  agent  of  the  plaintiff,  and,  as  the  defendant  that  money 
alleged,  continued  to   be  so  at  the  time   when  he  received  the  money.     The  received  by 
plaintiff  admitted  the  receipt  by  B.,  but  denied  the  agency;  to  prove  which  B.  th^uTeof^ 
himself  was  proposed  as  a  witness,  and  rejected  ;  but,  when  the  question  was    r  747  ] 
discussed,  on  a  motjon  for  a  new  trial,  which  was  applied  for  on  the  ground  of  the  princi- 
B.  being  improperly  rejected,  pal;* 

The  Court  were  of  opinion  the  objection  to  B.'s  admissibility  was  not  well 
founded,  because  in  any  event  the  witness  stood  indifferent  in  point  of  inter- 
est between  the  parties,  being  liable  either  to  pay  the  money  received  to  the 
plaintiff,  or  to  refund  it  to  the  defendant ;  and  that  if  such  an  objection  were 
to  prevail,  it  might  exclude  brokers  who  had  effected  policies  of  insurance, 
and  that  it  would  be  difficult  hereafter  to  draw  any  certain  line,  and  the  rule 
for  a  new  trial  was  granted. 

3.  Evaivs  v.  Williams.   H.  T.   1798.   K.  B.  7  T.  R.   181.  Because  the 
In  an  action  against  the  owners  of  a  ship  for  money  borrowed  by  the  cap-  principal 

tain,  the  latter  was  held  by  Lord  Kenyon  to  be  a  good  witness  for  the  plaintiff  has  a  rerae- 
to  prove  that  the  money  was  borrowed  for  the  use  of  the  ship,  and  not  for  his  dy  over 
own  use.     It  was  objected  that  he  came  to  discharge  himself  by  throwing  the  B&a*n8t  nim 
onus  upon   the  owners;  but  it  was   answered  that  the  owners  had   a  remedy  ney  come" 
over  against  him  if  the  money  came  to  his  hands,  and  that  he  was  therefore  into  his 
indifferent.  hands.t 


VI.     RELATIVE  TO  THE  RIGHTS  AND   LIABILITIES  OF  THE 
AGENT  AS  REGARDS  THIRD  PERSONS. 

*  In  this  it  was  objected  that  B.  had  a  stronger  interest  to  eive  evidence  in  favor  of  the 
defendant  than  of  the  plaintiff,  since  if  he  had  received  the  money  under  a  misrepresentation 
of  his  own  character,  the  defendant  might  recover  from  him  the  costs  of  the  action  then  pend- 
ing, as  well  as  the  money  ;  but  the  Court  held  that  the  possibility  of  such  a  remote  interest 
did  not  render  him  incompetent.  And  upon  the  authority  of  this  cose,  it  was  held  in  Birt.  v. 
Kershaw,  2  East,  458.  tint  a  liability  to  pay  the  costs  of  the  action,  in  the  event  of  one  of  the 
party  failing,  in  addition  to  the  money  recovered,  for  which  he  would  have  been  liable  either 
to  the  one  party  or  the  other,  did  not  affect  the  competency  of  the  witness.  The  authority  of 
these  cases  has,  however,  been  considerably  f-haken  in  modern  time9.  In  the  case  of  Jones  v. 
Brooke,  4  Taunt.  464.,  which  was  an  action  against  the  acceptor  of  a  bill  at  copted  for  the  ac- 
commodation of  the  drawer,  the  Court  ofCommon  Pleas  held  the  drawer  was  not  a  competent 
witness  for  the  defendant  to  prove  that  the  holder  received  the  bill  on  a  usurious  consideration, 
on  the  ground  that  he  was  bound  to  indemnify  the  acceptor  against  the  consequences  of  an 
acceptance  made  for  his  accommodation,  and  would  therefore  be  liable  to  the  acceptor,  not 
only  for  the  principal  sum,  but  also  for  all  the  costs  with  which  he  might  be  charged  in  the 
action.  So,  in  the  case  of  Townsend  v.  Downing,  14  E.ist,  507.,  in  whieh  that  of  Aderton 
v.  Atkinson  was  cited,  as  having  decided  that  a  liability  to  pay  costs  did  not  affect  the  com- 
petency of  a  witness  where  he  was  liable  to  an  action  in  either  event  o£the  cause,  Lord  El- 
lenborough  asked  why  there  should  be  an  interest  on  costs  as  well  as  on  any  other  account; 
Harman  v.  Lasbrey,  1  Holt's  N.  P.  C.  390.  S.  P. 

t  But  it  seems  he  ought  to  be  released  ;  Gevers  v.  Manwaring,  1  Holt,  N.  P.  244.  And 
in  an  action  on  a  policy  of  insurance  for  a  loss  by  barratry,  the  captain  is  not  a  competent 
witness  to  prove  that  the  barratry  was,  with  the  consent  of  the  owners,  without  a  release 
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(A)  Rights  op. 
1.    Pioott  v.  Thompson.  E.  T.  1802.  C.  P.  3  B,  &  P.  147. 
A  mere  A.  agreed  in  writing  to  pay  the  rent  of  certain  tolls,  which  he  had  hired,  to 

agent  with    jj,e  treasurer  of  the  commissioners. 

wnom  a  .         Per  Cur.     No  action  for  the  rent  could  be  maintained  in  the  name  of  the 
made  on  be-  treasurer.     In  the  present  case  the  agreement  is,  that,  in  consideration  that  the 
hull'  of  aoo-  commissioners  have  let  the  tolls  to  the  defendant,  he  will  pay  to  their  treasurer. 
ther  cannot  Now  it  is  said  that  this  amounts  to  a  promise  to  pay  to  the  person  who  was  the 
support  an   treasurer  at  that  time,  but  we  are  clear  that  such  was  not  the  meaning  of  the 
Thereon.*     instrument,  and  that,  if  this  defendant  had  been  removed  from  his  office,  it 
would  have  been  a  payment  which  would  not  have  availed  the  defendant  if  he 
had  persisted  to  account  with  the  present  plaintiff.     The  manifest  intention  of 
the  agreement   was,  that  the  defendant  should  pay  the  money   to  any  person 
whom  the  commissioners  should  choose  to  make  their  treasurer  for  the  time 
being  ;  but  by  law  a  debt  is  not  so  assignable. 
L  748  I  2.  Grove  v.  Dubois.  H.  T.  1786.  K.  B.  1  T.  R.  112. 

But  when         per  j^;/^  j#     it  makes  no  difference  at  the  time  of  making  the  policy 
beneficial     whether  the  underwriter  knew  the  principal  or  not :  he  trusted  to  the  broker  : 
interest  in    the  credit  was  given  to  hiin  and  not  to  the  other  ;  and  therefore  he  may  sue. 
the  per-         formance  of  the  contract  for  commission  as  a  factor  or  broker ; 

3.  Williams  v.  MlLLINGTON.  M.  T.  1788.  C.  P.  1  H.  Bl.  81.  S.  P.  Coppin  ?. 

Walkkr.  M.  T.  1816.  C.  P.  2  Marsh.  497. 
Or  an  auc-      \n  auctioneer  employed  to  sell  the  goods  of  a  third  person  by  auction  may 
tioneer,t  he  mairitajn  an  action  for  goods  sold  and  delivered  against  a  buyer,  though  the 

his^own  m  sa^e  was  at  tn€  nouse  °f  sucn  ^lT^  person,  and  the  goods  were  known  to  be 
name.  his  property. 

4.  Stevenson  v.  Mortimer.  E.  T.  1778.  K.  B.  Cowp.  805. 
So,  where  In  this  case  the  question  was,  whether,  if  exorbitant  fees  are  taken  by  a 
he  has  mis-  custom-house  officer  from  the  master  of  a  vessel,  upon  his  taking  out  a  cocket 
h"ma^°ney  and  bond,  pursuant  to  the  stat.  13  &,  14  Car.  2.  o.  16.  s.  7.  Though  the 
bring  an  ac- statute  imposes  the  duty  on  the  master  personally,  the  owners  may  recover  the 
tion  toreco.  excess  in  assumpsit  for  money  had  and  received. 

veritback.*      Lord  Mansfield.     The  ground  of  the  nonsuit  at  the  trial  was,  that  the  ac- 
tion could  not  be  well  maintained  by  the  plaintiffs,  who  were  the  owners  of 

from  the  underwriters,  because  he  is  liable  to  them  it  the  plaintiff  recover;  Bird  v.  Thomp- 
son, 1  Esp.  Cas.  339. 

•Hence,  a  captain  of  a  ship  cannot  maintain  an  action  in  his  own  name  upon  an  implied 
promise  to  pay  demurrage,  though  he  may  on  an  express  contract  pay  it ;  4  Taunt.  153. 

t  A  policy  broker,  whose  name  is  on  the  policy,  or  the  captain  of  a  ship  for  freight,  6 
Taunt.  65  ;  or  where  he  has  exceeded  his  authority,  and  thereby  made  himself  a  principal; 
and,  in  some  cases,  where  he  has  rendered  himself  liable  to  his  principal  by  his  negligence 
or  otherwise,  if  he  was  to  pay  money  undor  circumstances  which  give  a  right  to  recover  it 
back,  Cowp.  804.  he  may  bring  the  action  in  his  own  name,  though  the  principal  or  owner 
in  all  these  cases  might  sue.  Any  agent  who  has  the  possession  of  his  principal's  property, 
and  is  not  a  mere  bailee,  but  has  some  interest  therein,  and  bring  an  action  for  any  injury 
•  affecting  the  possession,  1  H.  Bla.  81 ;  4  East,  228 ;  where  a  factor  or  any  other  agent  has 
a  lien  upon  goods  entrusted  to  him  for  sale,  and  which  he  has  sold  pursuant  to  that  trust, 
the  lien  attaches  upon  the  price,  and  the  factor  has  a  right  to  enforce  the  payment  of  the 
money  to  himself,  in  opposition  to  the  claim  of  the  principal ;  Cowp.  256.  But  to  entitle 
the  agent  to  this  privilege,  the  debtor  should  have  notice  of  this  lien  previously  to  his  pay. 
ment  over  to  the  principal,  and  the  agent  is  bound  to  offer  an  indemnity;  Cowp.  5255.  If 
an  agent  is  answerable  to  his  principal  for  the  payment  of  the  price  of  his  goods  sold,  or 
any  other  debt,  he  may  claim  the  right  of  suing  it,  as  an  agent  acting  under  a  del  credere 
commission,  in  which  case  indeed  he  may  be  considered  as  the  owner  of  the  goods ;  3  B. 
&  P.  489.  Where  there  is  an  express  contract  under  seal  with  the  agent,  and  his  signature 
to  the  same  is  general,  without  any  qualification  of  his  acting  as  agent,  or  where  the  credit 
is  given  to  him  alone,  he  alone  can  sue  and  be  sued ;  3  Camp.  320 ;  5  East,  148 ;  2  East,  142; 
1  T.  R.  674. 

{The  possession  which  a  factor,  or  other  agent,  has  of  his  principal's  property,  entitles 
him  to  bring  actions  of  trespass  or  trover,  1  H.  Bl.  81.  for  injuries  affecting  the  possession; 
Solomons  v.  The  Bank  of  England,  13  East,  135.  n.  And  it  has  been  said,  that  a  factor  to 
whom  goods  have  been  consigned,  and  who  has  never  received  them,  may  maintain  trover; 
1  B.  &  P.  47.  A  doubt  has  been  expressed,  whether  a  mere  agent,  to  whom  a  bill  of  lading 
is  indorsed,  without  consideration  by  the  consignor  to  enable  him  to  receive  the  gtods,  can 
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the  vessel  in  question,  but  it  ought  to  have  been  brought  by  the  master  who  ac-    [  749  ] 
tually  paid  the  money.     The  ground,'  therefore,  makes  now  the  only  question 
before  us,  as  to  which  there  is  not  a   particle  of  doubt,  quifacit  per  alium 
Jadt  per  se ;  where  money  is  paid  by  his  agent  which  ought  not  to  have  been 
paid,  either  the  agent  or  the  principal  may  bring  an  action  to  recover  it  back. 

(B)  Liabilities  of. 

1.  Paterson  v,  Gaudasequi.  H.  T.  1812.  K.  B.  15  East,  162.  S.  P.  Everth 

v.  Smith.  H.  T.  1814.  K.  B.  2  M.  &  S.  278.  In  general, 

Per  Cur.     If  the  seller  of  goods,  knowing    at  the  time  that  the  buyer,  an  agent 
though  dealing  with  him  in  his  own  name,  is,  in  truth,  the  agent  of  another  ttctin8  a8 
clerk  to  give  the  credit  to  such  agent,  he  cannot  afterwards  recover  the  value  subiecftobe 
against  the  known  principal ;  but,  if  the  principal  be  not  known  at  the  time  of  sued  on 
the  purchase  made  by  the  agent,  it  seems  that,  when  discovered,  the  principal  contracts 
or  the  agent  may  be  sued,  at  the  election  of  the  seller,  unless  where,  by  the  usage  wnicB  He 
of  trade,  the  credit  is  understood  to  be  confined  to  the  agent  so  dealing,  as  par-  J°  ^  tf  Th* 
ticularly  in  the  case  of  principals  residing  abroad.  principal ; 

2.  Patkrson  v.  Gaudasequi.  H.  T.  1812.  K.  B.  15  East,  62.  Rann  v. 
Hughes.  1764.  K.  B.  7  T.  R.  360.  n.  Walsh  v.  Whitcomb.  T.  T.  1796. 
N.  P.  2  Esp.  567. 

Per  Lord  EUenborough,  C.  J.     I  have  generally  understood  that  the  sel-  Unless  his 
ler  may  look  to  the  principal  when  he  discovers  him,  unless  he  has  abandoned  principal  be 
his  right  to  resort  to  him.  unknown  to 

the  other  party;* 

3.  Cox  v.  Prentice.  H.  T.  1815.  K.  B.3M.&  S.  344.     Buller  v.  Harri-    [  750  ] 

son.  H.  T.  1777.  K.  B.  Cowp.  565, 

A  defendant  received  from  his  principal  abroad  a  bar  of  silver,  and  took  it  ^r  ne  kaa> 
to  the  plaintiff's  who  melted  it,  and  sent  a  piece  to  an  assay er,  to  be  assayed  at  J^01^  ? 
defendant's  expense,  and  paid  a  price  for  the  bar  to  the  defendant,  as  for  the  not  pai<i 
number  of  ounces  of  silver  which,  by  the  assay,  it  was  calculated  to  contain,  over,  which 
which  number  was  afterwards  discovered  to  exceed  the  true  number.  has  been 

The  Court  held,  that  the  plaintiff  might,  after  having  offered  to  return  the  Paid  *°  Jj*ra 
bar,  sustain  money  bad  and  received  against  the  defendant  for  the  money  thus  y  mla 
paid  to  him  under  a  mistake,  although  defendant  had  forwarded  his  account  to 

maintain  trover  before  the  receipt  of  them ;  see  Cox  v.  Harden,  4  East,  211.  But  it  seems 
at  present  to  be  settled  that  he  may,  provided  the  consignment  be  not  countermanded ;  Wa- 
ring v.  Cox,  1  Cambp.  369. 

*  Or,  where  there  is  no  responsible  principal  to  reeort  to,  as  where  the  commissioners 
of  a  navigation  act  entered  into  an  agreement  with  the  engineer,  Paley,  251 ;  .or  where 
the  agent  enters  into  an  agreement  as  if  he  were  the  principal,  and  the  credit  is  given  to  him 
though  he  describe  himself  as  an  agent,  and  particularly  in  contracts  under  seal,  he  is  personal, 
ly  liable,  and  he  alone  can  be  sued  ;  5  East,  148 ; 2  East  142 ;  6  T.  R.  176 ;  T.  R.  674 ;  15  East. 
62  ;  6  Taunt.  147  ;  1  Marsh.  500.  And  where  the  solicitor  of  the  assignees  of  a  bankrupt, 
upon  whose  lands  a  distress  had  been  made  by  the  landlord,  gave  the  following  written  un- 
dertaking, "We,  as  solicitors  to  the  assignees,  undertake  to  pay  to  the  landlord  his  rent, 
provided  it  do  not  exceed  the  value  of  the  effects  distrained,"  it  was  held,  they  were 
personally  liable,  1  B.  &  A.  47  ;  2  Taunt.  374  ;  2  East,  142 ;  1  T.  R.  674  ;  but  this  must  be 
collected  from  the  instrument,  and  reasonable  exposition  of  the  whole  as  it  stunds  ;  2  Taunt. 
374.  So,  where  an  agent  individually  binds  himself;  as,  if  a  servant  lease  land  for  his  mas- 
ter; reserving  the  rent  to  his  master,  and,  to  invite  the  lessee  to  take  the  lease,  promise  that 
he  shall  enjoy  it  without  incumbrance ;  if  the  land  be  incumbered  an  action  lies  against 
the  servant,  3  T.  R.  264.  And  masters  of  ships  are  liable  for  necessaries,  &c.  furnished 
abroad,  or  in  this  country,  unless  they  are  furnished  on  credit  of  the  owners,  Cowp.  639  : 
7  T.  R.  302;  Carth.  52;  and  where  an  agent  does  not  pursue  in  any  decree  the  principal's 
authority,  or  so  far  exceeds  it  as  to  discharge  the  principal  from  responsibility  for  his  a-  ta,  3 
T.  R-  761 ;  or  where  he  acts  under  authority  which  he  kndws  the  principal  has  no  ripht  lo 
give  as  an  agent  selling  property  under  a  notice  that  it  does  not  belong  to  his  principal,  he 
is  personally  liable  ;  Cowp.  565.  b.  So,  where  an  agent  has  been  authorized  to  do  an  act 
for  a  third  party,  and  he  is  put  in  possession  of  every  thing  that  will  enable  him  to  complete 
it,  and  he  neglects  so  to  do,  he  will  personally  be  liable  to  the  third  person ;  as  if  an  agent 
receives  money  from  his  principal  to  pay  to  A.,  and  engages  A.  to  pay  him,  the  latter  may 
sue  him  on  his  neglect  to  pay  it ;  for  the  agent  is  considered  to  hold  it  on  the  parry's  account ; 
14  East,  1490.  But  if  the  third  party  by  their  conduct  show  they  do  not  consider  the  agent 
as  holding  the  money  on  his  account,  the  agent  will  be  discharged  on  properly  appropria- 
ting it  to  other  purposes,  before  he  is  again  called  upon  by  the  third  party  to  pay  it  over. 
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,  the  principal,  and  in  it  bad  placed  the  price  received  to  the  credit  of  bis  prin- 
cipal. 

4.  Cary  v.  Bebstkr.  M.  T.  1721.  K.  B.   1  Stra.  480.  S.  P.     Whitehead  v. 

Brooksbank.  E.  T.  1774.  K.  B.  Cowp.  69. 
But  if  it  has  The  defendant,  as  a  clerk  of  the  South  Sea  Company,  took  in  a  subscription, 
been  paid  wnich  the  plaintiff*  payed  him,  of  600Z.7  and  he  by  mistake  never  entered  it  in 
Drincinal  *ne  ^°°^'  DQt  however  paid  it  over  to  the  company.  And  the  Chief  Justice 
must  be  ruled,  that  no  action  would  lie  against  him :  that  if  he  had  not  paid  it  over, 
sued.*         the  plaintiff  would  have  had  his  option  either  to  charge  him  or  the  company. 

5.  Lane  v.  Cotton.  E.  T.  1700.  K.   B.  12  Mod.  488. 
A  servant        p^  jj0u9  q%  jm     ^  servant  or  deputy,  as  such  cannot  be  charged  for  neg- 
liabfe  fur  a  'ect>  Du^  *ne  principal  only  shall  be  charged  for  it ;  but  for  a  misfeasance  anac- 
misfea-        tion  will  lie  against  a  servant  or  deputy,  but  not  as  a  deputy  or  servant,  but  as 
aance.f         a  wrong  doer. 


[  751  ]    VIL  RELATIVE  TO  THE  RIGHTS  AND  LIABILITIES  OF  PRINCI- 
PAL AND  AGENT  INTER  SE. 
(A)  Of  the  principal  against  the  agent. 

(a)  In  general. 
1.     Siieills  v.  Blackburne.  II.  T.  1789.  K.  B.  1  H.  Bl.  159. 
If  the  agent      A^-A  general  merchant,  undertakes  voluntarily,  and  without  reward,  to  enter 
from  his       a  parcel  of  goods  to  B.,  together  with  a  parcel  of  his  own  of  the  same  sort,  at 
principal's    the   Custom-house  for  exportation,  but  makes  the  entry  under  a   wrong  deno- 
instruc-        inination,  whereby  both  parcels  are  seized. 

tions,  he  is  Lord  Loughborovgk.  If  in  this  case  a  ship-broker,  or  a  clerk  in  the  Cus- 
resoonsiWe.  tom-H°use>  had  undertaken  to  enter  the  goods,  a  wrong  entry  would  in  them 
be  gross  negligence,  because  their  situation  and  employment  necessarily  imply 
a  competent  degree  of  knowledge  in  making  such  entries  ;  but  when  an  appli- 
cation, under  the  circumstances  of  this  case,  is  made  to  a  general  merchant  to 
make  an  entry  at  tho  Custom-house,  such  a  mistake  as  this  is  not  to  be  impu- 
ted to  him  as  srross  negligence. 
As  if  goods  2-   Catlinv.   Bkll.  E.  T.   1815.  N.  P.  4  Campb.  183. 

be  deliver-       Lord  EUcnborough  clearly  held,  that  there  being  a  special  confidence  repos- 
ed to  an        agent  to  sell  at  a  particular  place,  and  he  sends  them  elsewhere.! 

*  The  payment  must  be  always  to  the  real  principal,  and  not  to  a  party  falsely  assuming 
that  character;  1  T.  R.  G0;2Ld.  Rnym.  1210;  1  Salk.  27;  4  Burr.  1984  ;  3  T.  R.  125;  1 
Ld.  Raym.  762.  The  agent;  in  all  these  cases,  may  avail  himself  of  the  same  defence  as 
his  principal  might  have  done  ;  1  Campb.  372. 

The  agents  of  government  enjoy  a  particular  exemption  from  responsibility.  An  officer 
appointed  by  government  avowedly  treating  as  an  agent  for  the  public  is  not  liable  to  be 
sued  upon  any  contract  made  by  him  in  that  capacity,  whether  under  seal,  or  by  parol,  un- 
'  less  he  make  an  absolute  and  unqualified  undertaking  to  be  personally  responsible;  1  T.  R. 

172  ;  6  East,  135  ;  3  B.'&  A.  47  ;  7  Price,  2.  And  though  public  money  acnially  passes  through 
'his  hands,  or  that  of  his  agent,  for  the  purpose,  or  with  the  intent,  that  it  should  be  applied 
to  the  fulfilment  of  his  judiciary  undertakings,  he  is  not  personally  liable ;  3  B.  &  B.  275 ;  1 
E::st,  113;  1  East,  583. 

+  Hut  an  agent  cannot  in  general  be  sued  by  a  third  person  for  neglect  or  nonfeasance 
which  he  is  guilty  of,  when  it  is  committed  on  behalf  of  and  under  the  express  or  implied  au- 
thority of  his  principal ;  thus,  if  a  coachmnn  lose  a  parcel,  his  master  is  liable,  and  not  him- 
self; ante,  tit.  Master  and  Servant ;  Sayer,  41  ;  neithor  is  he  liable  for  any  deciet  or  false 
warranty  in  the  case  of  a  sale,  but  he  is  liable  for  all  tortious  acts  and  wilful  trespasses, 
whether  by  authority  of  his  principal  or  not;  2  P.  Wins.  379.  As  if  goods  are  delivered  to 
A.  to  keep,  who  delivers  them  to  B.,  to  keep  to  the  use  of  A,,  and  B.  wastes  or  destroys  them, 
the  owner  may  have  an  action  on  the  case  against  B.,  for  the  agent  thereby  becomes  a  wrong 
doer;  1  Bla.  Corn.  430.  And  in  every  case  where  n  master  has  not  power  to  do  a  thing, 
whoever  does  it  by  his  command  is  a  trespasser ;  2  Mod.  67 ;  2  Lev.  172.  To  discharge  a  party 
from  liability  for  mal-fcr.9ance  and  non-feasance  on  account  of  his  agency,  he  must  show  that 
he  was  actually  an  agent,  and  not  nominally  such ;  for  if  he  be  really  a  person  standing 
on  his  own  footing,  and  is  always  looked  upon  as  if  he  were  a  principal,  he  will  be  liable. 

Thus  nn  action  lies  atrninst  a  deputy-postmaster  &r  the  loss  of  a  letter,  3  Wils.  451,  452; 
5  Burr.  2721 ;  1  Vent.  238.  And  un  agent  who  is  mcr.-ly  employed  to  retain  or  look  after 
another  agent  is  not  liable  for  any  act  of  the  latter;  6  T.  R.  411  ;  1  B.  &  P.  494. 

t  For  misconduct,  neglect,  or  disobedience  of  instructions  by  an  agent,  the  remedy  is 
either  by  action  on  the  case  as  for  a  wrong,  or  of  assumpsit  on  the  implied  undertaking. 
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ed  in  the  defendant  with  respect  to  the  sale  of  the  goods,  he  had   no  right  to 
hand  them  over  to  another  person,  and  to  give  them  a  new  destination. 
3.  Wilkixsox  v.  Caveddale.  M.  T.  1793,  N.  P.  1  Esp.  75.  S.  P.  Coggs  v.    r  7-9  -i 

Barnard.  T.  T.  1703.  K.  B.  2  Ld.  ttaym.  909.  Butgratui- 

In  this  case  it  was  admitted  that  gratuitous  agents  are  not  ^responsible,  if  they  tous  agent* 
take  the  same  care  as  thev  would  of  their  own  affairs.  are  not  re. 

sponsible  if  they  take  the  same  cafe  as  they  would  of  their  own  affairs.* 

4.  Rvsskll  v.  Palmer.  H.  T.  1767.  K.  B.  2  Wile.  325. 

Per  Cur.     All  agents  must,  when  no  particular  mode  of  acting  is  prescribed,  ™|  f*61^ 
pursue  the  ordinary  mode  of  doing  business.  no  particu- 

lar mode  of  acting  is  prescribed,  pursue  the  ordinary  mode. 

5.  Smith  v.  Lascelles.   H.  T.  1788.  K.  B.  2  T.  R.  188;  Cowp.  480. 

Per  Ashkurtt,  J.     It  is  true,  indeed,  that  one  person  cannot  compel  another  And  by  so 
to  make  an  insurance' for  him  against  his  consent ;  but  if  the  directions  to  in- doing  he 
sore  be  given  to  him  to  whom  the  application  would  naturally  be  made  in  the  ?xonerate* 
usual  course  of  trade,  and  he  do  not  give  notice  of  his  dissent,  he  must  be  an-  from  nai>ili- 
swerable  for  his  neglect,   because  he  deprives  the  other  of  any  opportunity  of  ty  from  any 
elsewhere  procuring  the  insurance.  loss  that 

might  have  been  incurred.! 

6,  Dixon  v.  Hammoxd.  H.  T.  1819.  K.  B.  2  B.  &,  A.  310. 

A  ship  originally  belonged  to  one  of  two  partners,  and  had  been  conveyed  to  No  agent 
B.  for  securing  a  debt,  and  B.  became  the  sole  registered  owner  of  the  ship,    [  753  J 
and  afterwards,  as  agent  for  both  partners,  insured  the  ship  and  freight,  and  c^  ?*8Pttt', 
charged  them  with  the  premium,  &,c. ;  and,  on  a  loss  happening,  received  the  £.*  pjf^0 
money  from  the  underwriters.  pa14 

The  Court  held  that  he  was  accountable  to  the  assignees  of  the  surviving 

For  one  or  other  of  these  actions  the  principal  may  recover  compensation  in  damages  for 
the  injury  suffered.  To  support  these  actions  it  is  necessary  to  prove,  1st.  Actual  damage  ; 
2nd.  Negligence  or  default  in  the  agent 

As  to  the  first,  the  loss  of  a  supposed  or  probable  advantage  is  not  sufficient ;  and  there, 
fore,  in  an  action  against  an  agent  for  not  procuring  an  insurance,  it  is  sufficient  defence 
that  the  insurance,  if  made,  could  not  have  been  enforced  by  law ;  nor  is  it  any  answer  to 
that  defence  thai,  by  usage  and  courtesy,  such  insurances  are  generally  paid ;  7  T.  R.  157. 

Secondly.  The  damage  must  appear  to  have  been  brought  about  by  the  default  of  the 
agent.  It  has  been  seen  that  he  is  not  liable  for  any  event  produced  by  following  his  in* 
structions,  or  pursuing  the  ordinary  modes  of  transacting  business,  6  T.  R.  Russell  v.  Han- 
key,  Ambl.  219 ;  but  is  chargeable  with  the  consequence  of  ignorance,  2  Wils.  325  ;  or 
the  neglect  of  any  precaution  prescribed  by  the  accustomed  course  of  business,  though  not 
expressly  included  in  his  instructions,  3  Ves.  665 ;  1  Bro.  C.  C.  452 ;  for  the  payment  of 
money  is  a  sort  of  insurance  for  the  due  performance  of  tho  service  undertaken;  1  H.  Ml. 
159  ;  Shirlls  v.  Blakburne. 

*  But  if  a  gratuitous  agent  pay  the  monies  of  his  principal  into  his  (the  agent's)  banker's 
hands  generally  to  his  own  account,  he  will  be  charged  with  loss  arising  from  failure  of  his 
bankers;  Massey  v.  Banner,  1  J.  &W.  241. 

A  gratuitous  and  voluntary  agent,  who  receives  no  commission  or  return  for  his  trouble, 
is  never  liable  for  a  mere  general  non-feasance  ;  2  L 1.  Raym.  209. 

t  But  if,  by  so  strictly  following  the  usage  of  trade,  he  knowingly  and  advisedly  works  an 
injury  to  his  principal,  he  will  be  liable  ;  as,  if  h  j  sells  his  goods  upon  credit  to  a  person 
whom  he  knows  at  the  time  to  be  insolvent ;  12  Mod.  514. 

An  agent  can  never  be  bound  to  execute  a  commission  which  would  be  illegal,  or  work 
an  injury  to  third  persons  ;  and,  consequently,  he  will  not  be  liable  for  disobeying  such  com. 
mission,  or  for  any  injury  that  may  arise  to  the  principal  therefrom  ;  Cowp.  395.  In  general 
if  any  benefit  is  acquired  by  an  agent  in  the  performance  of  his  commission,  it  must  be  for 
the  principal,  even  though  the  agent  thould  execute  or  deviate  from  his  authority,  and  ren. 
der  himself  liable;  but  the  principal,  by  taking  such  benefit,  discharges  the  agent  from  all 
liability ;  3  Campb.  43;  2  Wils.  325 ;  3  M.  &  S.  562 ;  1  H.  Bl.  161  ;  2  Freem.  Rep.  48. 

Where  the  master  of  a  ship  in  a  foreign  port  from  the  estate  of  the  exchange  receives 
a  premium  for  a  bill  drawn  upon  England  on  account  of  the  ship,  it  was  held  that  this  be- 
longed  to  his  owner,  although  there  was  a  usage  for  masters  of  ships  to  appropriate  such 
premiums  to  their  own  use ;  Diplook  v.  Blackburn,  3  Campb.  43 ;  1  Campb.  529 ;  Paley, 
41 ;  1  Ves.  83. 

X  And  an  agent  on  account  of  the  necessary  confidence  which  must  be  placed  in  him,  is 
in  general  precluded  from  acting  as  an  adverse  party  to  his  principal ;  therefore,  an  attorney 
after  having  once  acted  for  his  client  in  a  particular  transaction  cannot  afterwards  change, 
and  take  up  the  management  of  the  adverse  party's  claim  or  defence;  and  even  tho  courts 
of  common  law  will  on  motion  restrain  an  attorney  from  so  doing.    And  if  a  person  does  not 
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partner  for  the  surplus,  after  payment  of  bis  own  debt,  and  not  to  the  executors 

of  the  deceased  partner,   to  whom  the  ship  originally  belonged,  because  an 

r  Ira  1    agent  could  not  dispute  the  title  of  his  principal. 

^™,tJ  7.  Vahden  v.  Parker.  M.  T.  1798.  N.  P.   2  Esp.  710. 

for  the  sale       I"  an  action  against  an  agent  for  the  price  of  goods  sold  by  him, 

of  goods  is      Buller,  J.>  declared  it  as  his  opinion,  that,  if  an  agent  employed  to  sell,  re* 

bound  to      ceive  part  only  of  the  price,  the  principal  cannot  maintain  an  action  for  it  till 

pay  over  the  tuQ  transaction  be  closed,  unless  it  appear  to  be  his  fault  that  the  rest  of  the 
proceeds  rr 

unti     e  re*  cnoosc  to  act  upon  lne  confidence  appearing  in  the  course  of  a  transaction  to  be  reposed  in 
the™*  mra»  ne  "h011^  reject  it  as  soon  as  it  is  proposed.    An  agent  is  bound  to  act  only  with  a 

m*  view  to  his  principal's  interest,  and  make  the  most  advantage  of  every  contract  be  enters  in- 

to for  his  principal.  If  he  is  employed  to  sell  he  cannot  in  general  make  himself  the  pur- 
chaser; nor  if  employed  to  purchase  can  be  himself  the  seller,  Woodhouse  v.  M erred ith,  1 
J.  and  W.  Rep.  204  ;  5  Mod.  Rep.  91 ;  8  Price.  127 ;  Downes  v.  Grazebrook,  3  Men  v.  209; 
and  such  bargains  or  acts  of  the  agent  are  always  viewed  with  great  jealousy,  and  seldom 
enforced.  In  some  cases,  however,  where  the  agent  can  show  that  he  has  acted  bona  fide 
and  fairly,  and  made  the  best  bargain  he  could  obtain  for  his  principal,  and  acquainted  him 
with  all  the  knowledge  he  himself  possessed ;  and  where  the  principal  knows  of,  and  as- 
sents to,  the  agent's  being  in  such  cases  the  purchaser  or  seller ;  there  such  bargains  and 
sales  have  been  enforced  on  behalf  of  the  agent ;  Woodhouse  v.  Meredith,  1  J.  &  W.  Rep. 
214 ;  13  Ves.  103 ;  Paley,  29.  The  subsequent  express  assent  of  the  principal  to  such  a 
bargain  or  transaction  of  the  agent,  however  fraudulent,  will  be  sufficient  to  entitle  the 
agent  to  a  performance  of  it ;  Woodhouse  v.  Meredith.  1  J.  &  W.  Rep.  204.  Where  an 
agent  is  sued,  and  claims  no  beneficial  interest  in  the  property  of  right  in  dispute,  and  his 
principal  would  finally  be  liable,  he  may  in  general,  by  resorting  to  a  court  of  equity,  and 
filing  a  bill  of  interpleader,  compel  the  two  real  claimants  to  litigate  the  matter  without  in- 
volving him  in  the  expence  of  resisting  two  suits ,  Stevenson  v.  Anderson,  2  Ves.  &  B.  407. 
We  will  endeavour  to  illustrate  the  foregoing  rules,  by  pointing  out  in  particular  several 
of  those  duties  which  are  necessarily  attached  to  that  class  of  agents  which  so  frequently 
occur  in  all  commercial  dealings,  vis.  agents  commissioned  to  sell  and  purchase,  such  as 
brokers,  factors,  auctioneers,  &c.  Any  agent  or  factor  who  has  general  orders  to  dispose  of 
goods  for  his  principal  to  the  best  advantage  is  bound  to  execute  that  degree  of  diligence 
which  a  prudent  man  usually  exercises  in  his  own  affairs ;  and,  consequently,  he  is  author- 
ised to  dispose  of  the  goods  according  to  the  best  terms  which  can  be  obtained  at  the  rime, 
and  if  it  shall  appear  that  he  has  done  so,  and  he  has  sold  the  goods  even  upon  credit,  Scott 
v.  Inn  man,  Willes,  4067 ;  to  persons  in  reputed  good  circumstances  at  the  time,  and  to 
whom  at  the  time  he  would  have  given  credit  in  his  own  affairs,  he  will  not  be  liable  to  his 
principal,  although  some  of  these  should  fail ;  Mackenzie  v.  Scott,  Beawes,  43.  Where, 
however,  the  price  is  fixed  or  orders  have  been  given  by  the  principal  to  sell  for  ready  money 
only,  from  which  he  is  not  at  liberty  to  depart,  he  will  not  be  justified  in  selling  for  a  less 
sum,  or  upon  credit ;  Cowp.  395. 

So,  where  the  usage  of  business  does  not  authorize  the  giving  credit,  it  cannot  be  given 
without  subjecting  the  agent  to  liability,  and  an  auctioneer  is  liable  for  neglect  of  duty,  if 
he  sells  and  delivers  the  goods  of  his  principal  otherwise. than  for  ready  money;  Brown  v. 
Staton,  2  Chit.  Rep.  353.  And  necessity  will  perhaps,  on  some  occasions,  justify  a  factor  in 
deviating  from  his  qualified  authority,  as  if  he  be  limited  to  sell  goods  at  a  fixed  price,  and 
the  goods  are  of  a  perishable  nature ;  here,  perhaps,  when  they  are  no  longer  in  a  condi- 
tion to  be  kept,  the  factor,  if  he  have  no  opportunity  of  consulting  his  principal,  may  sell 
them  at  a  less  price  to  prevent  a  total  loss  ;  2  Mod.  100;  Comyn  on  Contracts,  236.  Hie 
time  of  credit  must,  in  all  cases,  be  reasonable  and  customary,  Bulst.  103 ;  Moll.  328.  and 
the  security  such  as  the  principal  may  avail  himself  of  by  reasonable  diligence,  and  without 
extraordinary  risk  or  trouble*.  The  agent  under  a  commission  to  sell  or  dispose  of  his  prin- 
cipal's property,  must  conform  in  all  things  to  his  authority,  and  any  unauthorized  disposal 
or  adventure  of  such  property,  and  not  prescribed  by  the  usage  of  business,  though  intended 
for  his  benefit,  is  chargeable  to  the  agent. 

If  a  factor  in  the  execution  of  a  commission  to  purchase  deviates  from  his  orders,  in 
price,  quality,  or  kind ;  or  if,  after  they  are  bought,  he  sends  them  to  a  different  place  from 
what  he  was  directed,  they  must  remain  to  his  own  account,  except  the  merchant  on  advice 
admits  them  according  to  his  first  intention,  1  Ves.  509 ;  and  this  admission  of  the  merchant 
must  necessarily  depend  on  the  circumstances  of  the  case ;  for  if  he  detains  the  property 
bought,  or  endeavours  to  derive  some  benefit  from  the  purchase,  he  thereby  adopts  the 
agent's  acts,  and  binds  himself;  6  Ves.  509.  An  agent  must,  at  every  material  step  he 
takes  in  the  execution  of  his  commission,  apprize  the  principal  thereof;  and  if  any  unrea- 
sonable delay  be  evinced  in  this  respect,  he  will  be  liable  for  any  real  injury  occasioned 
thereby  to  the  principal ;  13  Yin.  Ab. ;  Beawes,  431'. 

In  the  case  of  a  stakeholder,  he  is  bound  to  keep  the  deposit  until  the  conditions  are  ful- 
filled; and  if  he  makes  a  premature  payment,  he  is  liable;  5  Burr.  2639;  13  East,  432;  1 
Marsh,  377. 

*  But  immediately  he  has,  he  is  bound  to  account  and  pay  them  over ;  Lucaa  v«  Groning, 
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price  is  not  received.     For,  if  a  contrary  practice  were  to  prevail,  there  might 
be  many  actions  brought  where  one  cause  of  action  only  existed. 

(£)  In  case  of  del  credere  cnmmission. 
1.  Gbove  v.  Dubois.  H.  T.  1786.  K.   B.  1  T.  R.  112.     Bise  v.  Dickenson. 

T.  T.  1785.  K.  B.  1  T.  R.  285.  ■ 

Lord  Mansfield,  C.  /.     The  whole  turns  on  the  nature  of  a  commission  del  w{j0  J£ 
credere.     Then  what  is  it  ?     It  is  an  absolute  engagement  to  the  principal  ceives  a  del 
from  the  broker,  and  makes  him  liable  in  the  first  instaree.     There  is  no  occa- credere 
sion  for  the  principal  to  communicate  with  the  under-writer,  though  the  law  po^misflion 
allows  the  principal,  for  his  benefit,  to  resort  to  him  as  a  collatteral  security ;  JJ^J^  ^ 
but  the  broker  is  liable  at  all  events.  stance  to 

his  principal,  though  he  is  never  paid. 

2.  Gall  v.  Comber.  T.  T.  1817.  C.  P.   1  Moore,  279.  But  the  fact 

A  declaration  stated  the  defendant  to  be  indebted  to  the  plaintiff,  in  respect  of  hisrecei. 
of  goods  delivered  by  him  to  the  defendant  to  be  sold  and  disposed  of;  and  itvingthe  id 
appeared  in  evidence  that  the  defendant  received  a  del  credere  commission  on  credere 
guaranteeing  the  solvency  of  the  purchasers.  COmhTtBSlb« 

The  Court  held  that  the  declaration  was  insufficient,  by  reason  of  its  omit-  8tated  m  tho 
ting  .to-state  that  defendant  was  to  receive  a  del  credere  commission.  declaration. 

3.  Lucas  v.  Groning.  M.  T.  1816.  C.   P.  2  Marsh,  460  ;  S.  C.  7  Taunt.  164.    [  755  ] 
M'Kenzie  and  Co.,  merchants  in  Scotland,  sold  corn  for  S.,  who  resided  in  A  broker 

London,  at  three  months'  credit,  and  took  the  purchaser's  bill  at  that  date. under  a  dsi 
But,  for  the  greater  accommodation  of  S.,  they  procured  for  those  bills  others  commj88iom 
drawn  by  a  house  in  Edinburgh  upon  a  house  in  London,  both  in  good  credit  who  re. 
at  the  time,  at  seventy-five  days,  payable  to  their  own  order,  which  they  remit-  ceives  the 
ted  to  S.  indorsed,  who  got  them  accepted,  credited  M'Kenzie  and  Co.  witbP"**6  •/  *• 
the  amounts,  settled  accounts  with  them,  and  paid  them  a  balance  for  an  acci-  Ri     i"j 
dental  over-payment.     M'Kenzie  and  Co.,  in  calculating  the  amount  of  the  who'remits 
bills,  had  charged  two  and  a  half  per  cent,  for  common   commission,  besides  these  bills 
one  and  a  half  for  a  del  credere  engagement.     Upon  the  failure  of  the  drawers  to  his  prin- 
and  acceptors  of  the  bills,  M'Kenzie  and  Co.  insisted  that  they  were  not  liable  ?  Jp.i  '*  "*" 
to  S. ;  contending  that  their  engagement  only  extended  to  the  solvency  of  the  Dmg  ^  ^ 
purchaser,  and  the  due  payment  by  him  ;  that  the  remittance  was  a  new  trans-  paid ; 
action  ;  and  that  to  make  them  liable,  at  all  events,  for  the  goodness  of  the  bilU 
remitted,  required  a  distinct  commission  upon  the  remittance ;  and  that  the 
first  commission  being  at  an  end  by  the  payment  of  the  purchaser  in  good  bills, 
they  were,  as  to  the  remittance,  in  the  condition  of  common  factors,  and  conse- 
quently discharged,  by  having  proceeded  in  the  usual  course  of  trade,  and  re- 
mitting by  bills,  which  were  unquestionable  credit  at  the  time.     But 

The  Court  of  Session  in  Scotland^and  afterwards  the  House  of  Lords,  de- 
creed that  they  were  liable ;  considering,  as  it  seems,  that  nothing  short  of  the 
same  payment  which  would  discharge  the  purchaser  is  sufficient  to  absolve  a 
factor  under  a  del  credere  commission. 

4.  Morris  v.  Cleasby.  T.  T.  1813.    K.  B.   1  M.  &  S.  576  ;  but  see  S.  C.  4 

M.  &   S.  566. 
A  broker  was  instructed  by  A.  to  purchase  goods  for  him,  and  he  according- Because  he 
ly  procured  them  from  and  sold  them  as  the  agent  of  B.,  under  a  del  credere1?  f|ub^an" 
commission,  and  afterwards  paid  B.  the  price  of  the  goods.  vendee  * 

The  broker  was  held  entitled  to  set  off  the  amount  against  the  assignees  of  A., 
since  the  goods  were  substantially  his  property. 

(c)  In  the  case  of  bankruptcy  of  agent.     See  ante,  tit.  Bankrupt 
(B)  Op  the  agent  against  the  principal. 
(a)  As  to  his  commission. 

1  Stark.  392.  And  in  some  cases  a  receipt  may  be  presumed,  Hunter  v.  Welsh,  1  Stark* 
226;  and,  at  all  events,  wherever  he  has  wrongfully  deprived  the  principal  of  the  property, 
he  is  personally  liable,  12  Mod.  602 ;  and  is  in  all  cases  bound  to  give  to  hie  principal  the 
profits  of  his  agency ;  3  Campb.  46.  The  remedy  against  an  agent  for  selling  under  a  fixed 
price  is  not  trover,  but  a  special  action;  Dufresne  v.  Hutcheson,  3  Taunt.  117  ;  see  ante,  tit. 
Accounting,  Action  for  not. 
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1.. Child  v.  Mobley.  T.  T.  1800.  K.  B.  8  T.  R.  610, 

Theri"htto      ^n  thiscjse  it  was  ad.  nit  led  that  the  right  to  commission  may  either  be  the 
commission  subject  of  a  special  contract,  or  rest  on  the  quantum  meruit  writ, 
may  either  be  the  subject  oi  a  special  contract  or  rest  on  the  '[uantum  meruit.* 

[  766  ]  2.  i  avlou  v.  bUKWKR.  E.T.  1613.  K.  B.  1  M.  &  S.  290. 

But  it  the  A  person  performed  work  for  a  committee,  under  a  resolution  entered  into  bj 
J*e"lt/U8t  them,  thut  any  service  to  be  rendered  by  him  should  betaken  into  consideration, 
nour  of  his  and  such  remuneration  be  made  as  should  be  deemed  right, 
employer  It  was  held  that  an  action  would  not  lie  to  recover  a  recornpen.ee  for  such 
he  cannot  work,  the  resolution  importing  that  the  committee  were  to  judge  whether  any  re- 
recover  any  numeration  was  due. 

compensa-  3   Stackpole  v.  Earl.  M.  T.  1781.  K.  B.  2  Wils.  133. 

An  agent         A  person  enjoying  afy  office  in  the  customs  employed  another  to  procure 
who  nego-  sale  oi  it,  undertaking  to  pay  him  a  proportion  of  the  purchase  money. 
ciates  an  il-      |j  was  determined  that  the  agent  could  not  support  au  action  for  the  stipula- 
te gal  *ran8-te(j  compensation,  though  the  service   was  performed  and  the  money  received 
action  is  en- ,     ,  .  ~*  ' 

titled  to  no  »y  «,s  means.     ' 

commis-  4.  Haines  v.  Buck.  II.  T.  1814.  C.  P.  1  Marsh,  191  ;  S.  C.  5  Taunt.  521. 
sion;1  A.  commissioned   B.  to  get.  a  charter-party  effected  on  his  ship,   Russian 

Unless  by  \yU\\i  amj  British  owned,  and  she  is  accordingly  chartered  to  go  to  America, 
eautions  " anc^  ta^e  'n  tnere  a  cargo  of  permitted  goods,  rice  and  cotton  being  specified ; 
being  ob.  and  to  sail  therewith  to  Cadiz,  Lisbon,  or  Gottenburgh,  as  directed  ;  and,  by  a 
served  the  previous  agreement,  it  appeared  to  have  been  in  the  contemplation  of  the  par- 
illegality     tjes  to  carrv  tne  goods  to  some  port  in  the  United  Kingdom,  and  that  the  ship 

t^ided,       8nou,d  carr>'  no  licence- 

It  was  held  that  this  was  not  such  an  illegal  contract  as  would  deprive  A.  of 

his  right  to  commission  for  procuring  the  charter-party  to  be  effected,  because 
non  constat  but  that  the  contemplated  voyage  might  have  been  legalized. 
5.  IIukst  v.  Holdkvo.  T.  T.  1810.  C.  P.  3  Taunt.  32. 
^K,ak8gent      ^  Dr°ker  purchased  tfoods  on  commission  at  a  month's  credit,  and  paid  du- 
ne °lected     **es  on  tnem»  anfl  SPnt  tnem   *°  tne  place  of  the  purchaser's  abode,  consigned 
his  duty, Is   to  his  own  order;  and  the  seller,  being  fearful  of  the  purclnsers  credit,  pro* 
[  757  ]    cured  the  broker  to  delay  the  arrival  of  the  goods  fill  the  month's  credit  was 
entitled  to    expired,  a;:d  to  tender  them  to  the  buyer  on  payment  of  the  price  ;  whereupon 
no  compen- they  were  refused, 

Mtion.?  »pjje  Court  held  th.it  the  broker  could  neither  recover  the  price,  duties,  nor 

commission. 

*  The  amount  of  the  commission  is  either  regulated  by  a  particular  contract  in  each  in, 
stance,  or  determined  by  the  usage  of  trade ;  Eicke  v.  Meyer,  3  Campb.  412 ;  Cohen  v, 
Paget,  4  Campb.  96 ;  Roberts  v.  Jackson,  2  Stark.  N.  P.  C.  235 ;  Levi  v.  Barnes,  1  Holt's 
N.  P.  C.  412;  or,  in  certain  cases,  it  is  settled  by  act  of  parliament. 

By  31  Geo.  2.  c.  10.  s.  33.  and  12  Ann.  st.  2.  c.  16.  s  2.  the  rate  of  brokerage  to  be  taken 
by  any  broker  or  solicitor  for  procuring  a  loan  is  limited  to  5s.  for  a  hundred  pounds,  un- 
der a  penalty  of  twenty  pounds.  And,  by  17  Geo.  3  c.  26.  10s.  per  cent,  is  allowed  to  a 
broker  or  solicitor,  for  procuring  a  loan  upon  an  annuity  ;  but  it  has  been  held,  that  a  solid* 
tor  who  ndvanens  his  own  money,  is  not  entitled  to  any  commission  by  way  of  brokerage ;  5 
T.  B.  597,  Broncheadv.  Eyre. 

7  The  right  to  commission  may  be  also  forfeited  by  the  conduct  of  the  agent.  Thus,  an 
agent  whose  duty  it  is  to  keep  an  account,  cannot  support  a  charge  for  his  labour,  if  he  have 
kept  none ;  8  Ves.  371 ,  White  v.  Lady  Lincoln,  11  Ves.  355. 

t  So,  if  the  agent  be  guilty  of  such  negligence  as  to  render  his  services  nugatory,  and 
of  no  avail  to  his  employer,  he  is  not  entitled  to  any  compensation,  Denew  v.  Daverell. 
3  Campb.  451  ;  and,  although  negligence  is  not  attributable  to  the  agent,  yet,  if  his  ser- 
vices bo  rendered  abortive,  he  is  not  entitled  to  commission.  Thus,  where  A.  commis- 
sioned B,  to  srII  for  him,  and  ttfe  ship,  when  put  up  to  sale,  was  brought  in,  it  was  held  that 
B.  was  not  entitled  to  a  commission  on  the  sale  for  her;  Mestan  v.  Atkins,  1  Marsh,  76. 

If  an  *g«nx  be  made  executor  to  his  employer,  the  character  of  agent  and  the  right  to 
■  commission  ceases.  Hence,  where  a  principal,  resident  abroad,  who  was  in  the  habit  of 
making  remittances  to  his  agent  and  allowtug  him  commission  upon  them,  died,  after  ap- 
pointing the  agent  his  executor,  the  latter  was  not  allowed  to  charge  commission  upon  sums 
which  had  been  sent  by  the  principal  in  his  life-time,  but  not  received  till  after  his  death  i 
Hovey  v.  Blake  mar:  4  Ves.  596. 
If  a  servant  who,  by  his  agreement,  has  engaged  to  five  up  his  time  and  attention  to  thf 
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{b)  As  to  advances  and  disbursements. 
1.  Capp  v.   Topham.  E.  T.  1805.  K.  B.  6  East,  39?. 

An   auctioneer  was  employed  to  sell  an   estate,   the   lowest  price  of  which  If  an  agent 
was  fixed  by  the  o\vr»er,  and  written  clown  by  him  on  a  piece  of  paper,  which  in  ex®cu: 
was  put  under  a  candlestick  at  the  time  of  sale,   with  the  privity  of  the  aUC"du{L°con18 
tioneer,  but  not  signed  by  the  owner,  nor  any  notice  in  writing?  given  to   the  ducts  him- 
auctioneer  of  the  price  to  set  down,  nor  had  the  auctioneer  given  the  previ-self  so  un- 
ous  notice  of  sale  to  the  collector  of  duty,  as  required  by  the  acts  of  10  Geo.  skilfully,  at 
3.  c.  66.  and  28  Geo.  3.  c.  37;  but  being  asked  at  the  sale,  whether  he  hadt0^ncur  un* 
taken  th«  proper  precautions  to  avoid  the  duty  in  case   there  was  no  sale,  he    r  75a  1 
said  that  it   was   his  mode  to  fix  a  price  under  the  candlestick,  and  if  the  hid-ejpenseg 
ding  did  not  come  up  to  that  price,  it  was  no  s;ilc.  he  is  not 

The  Court  held  that  the  dutv  havinsf  attached,   though  there  were  no  sale,  entitled  to 
for  want  of  taking  the   precautions  required  of  the  owner  by  the  statutes,  un-  *  relm"      # 
der  such  circumstances,  the  auctioneer  having  been  sued  for  the  duty,  on  his   ur8emen  • 
bond  to  the  crown,  and  compelled  to  pay  it,  he  could  not  recover  it  over  against 
the  ownei,  he  having  warranted  that   proper   precautions   had  been  taken  to 
prevent  the  duty  attaching   in  the  event,  though  both  parties  were  mistaken  in 
the  law. 

2.  Wolf  v.  Horncastle.  M.  T.  1793.  C.  P.  1   B.  5z,  P.  31 5. 

Per  Btdler,  J.     If  an  agent  acting  for  the  best,  but   without  orders,  insure  Bu*  J1®  i§ 
a  cargo  on  account  of  the  lateness  of  the  season,  or  other  good  cause,  he  is  ^cover  mo- 
entitled  to  charge  the  principal  with  the  premium  ;  and,  in  such  a    ense,  even  neyexpend- 
the  assent  of  the  principal  would  be  inferred  from  very  slight  circumstances,      ed  accord, 
ing  to  the  regular  rules  of  business.! 

3.  Vernon  v.  Hakkey.  M.  T.  1787.  K.  B.  2  T.  R.  113. 

Per  Butter*  J.     A  banjker  is  not  justified  in  paying  the  draughts  of  a  per- «      * 
son  who  has  placed  money  in  his  hands,  after  he  has  notice  of  an  act  of  bank-  tn6  known 
ruptcy  committed  by  him;  if  he  docs,  it  is  in  his  own  wrong.  bankruptcy 

See  ante,  tit.  Bankrupt.  "  of  his  prin, 

cipol  he  is  entitled  to  no  reimbursement;! 

concerns  ot  his  employer,  hire  out  his  service  to  another,  and  the  employer  -receive  the 
consideration  paid  for  those  services,  the  servant  cannot  recover  it  from  him ;  Thompson 
v.  Havelock,  1  Campb.  527. 

*  Nor  can  any  claim  be  made  by  an  agent  for  advances  in  an  illegal  transaction ;  Capp  v. 
Jepherson,  6  East,  391.  But  if  there  be  any  subsequent  acquiescence  of  the  principal  in  any 
disbursement  or  act  of  the  agent,  he  will  be  chargeable  therewith,  though  it  were  not  war- 
ranted  by  his  directions  or  otherwiso  ;  5  Burr.  3727 ;  4  Taunt.  165. 

Since  agents  are  entitled,  besides  their  commission,  to  be  reimbursed  all  advances  made 
in  the  regular  course  of  a  legal  employment,  such  as  the  incidental  charges  for  duties, 
warehouse  room,  &c,  and  all  payments  made  for  the  necessary  preservation  of  property 
committed  to  their  care,  Puley,  79 ;  1  Roll.  Abr.  124.  pi.  7 ;  and  cases  frequently  occur  in 
which  they  are  justified  in  making  advances  without  particular  directions,  and  under  exi. 
gences  not  provided  for  by  the  regular  rules  of  their  business,  and  particularly  where  they 
act  for  the  best,  and  where,  from  the  circumstances  of  the  case,  the  principal's  authority  to 
the  disbursements  might  be  reasonably  inferred  :  1  Bro.  323,  But  mere  voluntary  and  of- 
flcious  payments  of  an  agent,  not  warranted  as  being  agent's  principal's  interest,  or  other, 
wise,  or  against  express  directions,  cannot  be  recovered  by  him ;  1  Campb.  88 ;  8  T.  R. 
6T0;  1  T.  R.  112.  And  an  agent  is  not  justified  in  embarking  the  property  of  his  principal 
in  any  manner  not  authorized  by  the  terms  of  his  employment,  however  benenciul  to  the 
principal  the  prospect  may  be  ;  thus,  if  a  factor  lends  his  principal's  money  without  instruc- 
tions, though  for  his  benefit,  he  has  no  claim  to  have  it  allowed  in  his  account,  5  T.  R.  597  ; 
6T.  R.265. 

t  In  general,  authority  to  advance  premiums  on  insurance  must  arise,  either  from  usage 
or  special  direction.  An  agent  empowered  by  deed  to  act  as  husband  of  a  ship  in  the  cus- 
tomary way,  and  to  make  advances  in  that  character,  is  not  thereby  authorized  to  insure 
for  the  owners,  without  express  orders ;  nor  will  the  direction  of  one  purt-owner  be  suf- 
ficient aoainst  the  rest,  so  as  to  entitle  the  agent  to  repayment  from  them  of  the  sums  ad- 
vanced ;  French  v.  Backhouse,  5  Burr.  2727.  But  acquiscence  by  the  owners,  upon  being  in- 
formed of  the  insurance  will  be  sufficient  to  render  them  liable. 

If  part-owners  of  a  ship  be  in  partnership  together,  an  order  to  insure  given  by  one 
partner  renders  all  liable  ;  Hooper  v.  Bushby,  4  Campb.  66.  But  a  ship's  husband  cannot  as 
such,  pledge  his  owners  to  the  expence  of  a  law  suit ;  Campbell  v.  Steir,  6  Dow.  135. 

X  Whatever  an  agent  is  entitled  to  deduct  out  of  proceeds  in  his  hands,  he  may  give  in 
evidence  under  the  general  issue ;  4  Burr.  2133. 
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(c)  Agent's  right  against  his  principal  far  fraud  or  deception,  and  herein  of 

contribution.* 
[  759  )  (C)  Op  accounts  connected  wiTH.t 

*  If,  in  consequence  of  the  principal  practising  a  deception  on  the  agent,  or  withholding 
from  him  information  which  ought  to  be  communicated,  the  latter  suffer  an  injury,  the  prin- 
cipal is  liable  to  compensate  him  for  the  injur>  so  sustained.  Thus,  where  the  owner  of 
counterfeit  jewels,  knowing  them  to  be  so,  sent  an  agent  abroad  with  them  to  be  disposed 
of,  but  without  directions,  either  to  represent  them  as  genuine,  or  to  sell  them  to  any  one  in 
particular,  and  the  agent  representing  them  as  good  jewels,  procured  a  person  to  sell  them 
as  such,  who  was  imprisoned  by  the  laws  of  the  country  for  the  deceit;  in  an  action  against 
the  owner  of  the  jewels  for  the  injury  he  so  suffered,  he  recovered;  Southern ▼.  How, 
Bridgm.  126,  127 ,  2  Moll.  330 ;  Cro.  Jac.  468.  But  the  rule  laid  down  in  Merryweather  v. 
Nixon,  8  T.  R.  186.  thai  there  is  no  contribution  among  joint  wrong-doers,  will  sometimes 
affect  the  right  of  the  agent,  and  prevent  his  recovering  from  his  principal  a  compensation  lor 
an  injury  which  he  may  have  sustained  by  reason  of  his  having  committed  a  tort  at  the  re- 
quest of  his  principal.  Thus,  if  an  agent,  at  the  request  of  his  principal,  be  engaged  in  the 
commission  of  an  act,  which  at  the  time  is  known  to  be  a  trespass,  an  express  promise  of  in- 
demnity would  not  be  binding  upon  the  principal.  And  although  at  the  time  the  act  is  com- 
mitted it  is  not  known  to  be  a  trespass,  yet,  if  it  eventually  turn  out  to  be  so,  a  promise  of 
indemnity  will  not  be  applied ;  neither  in  such  case  is  there  any  ground  for  contribution,  if 
the  whole  damages  recovered  for  the  trespass  are  levied  against  the  agent;  Fa  re  brother  ▼. 
Ansley,  1  Campb.  343.  So,  an  express  promise  to  indemnify  a  person  against  that  which, 
from  the  nature  of  his  office,  he  must  be  taken  to  htive  been  conscious  was  against  law,  is 
void ;  Martyn  v.  Blithman,  Yelv.  197.  But,  although  the  act  be  illegal,  yet,  if  it  be  com- 
mitted in  ignorance,  an  express  promise  of  indemnity  against  the  consequences  has  been 
held  to  he  valid ;  Fletcher  v.  Harcott,  Hutt.  55. 

t  The  agent  is  bound  to  keep  a  clear  account,  and  communicate  the  results  of  it  from 
time  to  time  ;  and  when  called  upon,  to  account  without  suppression,  concealment,  or  over- 
charge, 8  Ves.  jun.  49 ;  Lord  Hardwick  v.  Vernon,  14  Ves.  510 ;  Tophara  v.  Braddick,  1 
Taunt.  572.     It  has  been  laid  down  as  a  rule  in  the  Court  of  Chancery,  not  to  be  departed 
from  but  upon  very  special  circumstances,  that  an  agent  is  bound  to  keep  regular  accounts 
of  his  transactions  on  behalf  of  his  employers;  not  only  upon  his  own  part  accounts  of  pay. 
ments,  but  also  upon  the  part  of  his  employers,  to  keep  accounts  of  his  receipts ;  8  Ves.  369, 
White  v.  Lady  Linclon;  Morgan  v.  Lewes,  4  Do w's  Rep.  52.     And  an  account  has  been 
decreed,  after  a  lapse  of  more  than  twenty  years ;  13  Ves.  47.  53,  Lady  Ormond  v.  Hutchin- 
son.    Wbere  an  agent  had  for  many  years  neglected  to  keep  accounts,  and  had  withheld 
part  of  his  principal's  money,  an  injunction  was  granted  to  restrain  the  transfer  of  the  whole 
of  certain  stock,  discovered  to  have  been  invested  in  his  own  name,  till  he  should  distinguish 
upon  oath  how  much  of  it  was  bought  with  the  money  of  his  principal ;  8  Ves.  48,  LordChed- 
werth  v.  Edwards ;  15  Ves.  436,  Lubton  v.  White ;  Panton  v.  Panton.    And  this  principle 
will  be  found  to  be  established  by  many  auhtorities  as  a  settled  rule  of  equity,  that  if  an 
agent, whose    duty  it  is  to   keep  the  property  of  his  employer  separate,  mix  it  with  his 
own,   it   lies   upon  him  to  distinguish   them ;     and  if  he   cannot  distinguish  what  is  his 
own,  the  whole  is  to  be  considered  as  belonging  to  the  other.     In   the  case   of  Macdowal 
v.  Buchan,   5   Dow,  Rep.  127.  where  an  agent  had  been  called  upon  by  his  employer 
for  a  general  account,  and  not  having  kept  his  accounts  in  such  a  state  that  it  could  be 
readily  produced,  the  delay  in  furnishing  it  had  been  the  immediate  cause  of  bringing  an 
action  for  an  account;  the  house  of  Lords,  considering  that  the  contest  had  in  some  measure 
arisen  from  the  neglect  of  the  agent's  duty,  although  they  affirmed  the  decision  of  the  Court 
below  in  favour  of  the  agent,  yet  they  affirmed  it  without  costs,  notwithstanding  the  sum 
justly  due  was  less  than  the  sum  claimed.     An  inferior  agent,  however,  is  only  accountable 
to  his  immediate  employer,  and  not  the  principal ;  1  Ves.  jun.  292,  Cartwright  v.  Hately. 
The  principal  is  in  general  entitled  not  only  to  the  bare  amount  of  what  has  been  received 
by  his  agent,  but  also,   except  waived  by  express  or  implied  consent,  to  all  the  increase 
which  has  been  made  from  his  property;  P.  Wms.  141 ;  Brown  v.  Litton,  6  Ves.  72  ;  Dip- 
lock  v.  Blackburn,  3  Campb.  43.     Therefore,  agents  are  liable  for  inures',  if  any  have 
been  acctually  made,  upon  a  balance  in  their  hands :  or  if  they  mix  it  with  their  own,  and 
make  use  of  it,  unless  the  nature  of  the  employment  implies  the  consent  of  the  principal  to  the 
enjoyment  of  this  benefit  by  the  agent;  2  Esp.  Cas.  704,  Rogers  v.  Boehm.     It  was  held, 
indeed,  in  one  instance,  by  Lord  Thurlow,  that  an  agent  was  not  liable  for  interest  upon 
money  retained  in  his  hands,  though  he  had  employed  it  at  interest.     But  that  case,  resting 
upon  very  peculiar  circumstances,  is  by  no  means  inconsistent  with  the  general  rule  :  for  the 
agent  had  regularly  and  duly  informed  his  employer  of  the  money  in  his  possession,  and  had, 
at  his  desire,  kept  a  large  balance  always  by  him  ;  8  Ves.  48,  Lord  Chedworlh  v.  Edwards. 
So,  after  a  great  lapse  of  time,  and  the  accumulation  known  to  the  principal,  interest  has 
t   been  denied  ;  11  Ves.  360,  Beaumont  v.  Boultbee.     And  no  interest  is  due  upon  money  which 
has  lain  dead  in  the  hands  of  an  agent ;  2  Esp.  Cas.  704,  Rogers  v.  Roehm.     And  not  only 
interest,  but  every  other  sort  of  profit  or  advantage  clandestinely  derived  by  an  agent  from 
dealing  or  speculating  with  his  principal's  effects,  is  the  property  of  the  latter,  and  must  be 
accounted  for.    Notwithstanding  an  account  stated  and  settled  under  band  and  seal,  and  the 
balance  received  by  the  principal,  and  even  a  release,  he  might,  by  application  to  the  Court 


PRINCIPAL  AND  AGENT.— Destruction  of  Authority.  5*7 

(D)  As  TO   THE  DESTRUCTION  OK  REVOCATION  OP  THE   AGENT'S  AUTHORITY.* 

(a)  By  bankruptcy  A 
(b)  By  completion  of  the  object.  [  760  ] 

Blackburn  v.  Scholes.  M.  T.  1810.  N.  P.  2  Carapb.  343.  Completion 

Per  Lord  EUenborough,  C.  J.    Completion  of  the  transaction  for  which  the  of  the  ob. 
agent  was  nominated  terminates  his  authority.  ject  deter- 

mines the  agent's  authority. 

(c)  By  death  of  principal.  [  76 1  ] 

Rex  y.  The  Corporation  of  Bedford  Level.  £.  T.  1805,  K.  B.  6  East,  356. 
Hammonds  v.  Barclay.  H.  T.  1802.  K.  B.  2  East,  227. 
The  stat.  15  Car.  2.  c.  17.   creating  the  corporation  of  the  Bedford  Level, Al*  agent'e 
directs  that  they  shall  appoint  a  register,  &c,  and  other  officers,  at  their  pleas-  5?  werh 
ure,  the  duty  of  which  register  is  to  register  titles  to  land  within  the  level,  and  co„pfed 
be  takes  an  oath  of  office.     The  corporation  having,  at  the  request  of  the  re-  with  an  in. 
gister,  elected  a  deputy  register  ;  held,  that  the  latter  officer  must  be  consider-  tereot  cea- 
ed  as  much  a  deputy  of  the  principal  register  as  if  nominated  by  him.     That"68  ?nt£  e, 
however  such  deputy  were  properly  or  not  constituted  in  the  first  instance,  yet  * j^p^ 
his  authority  necessarily  expired  on  the  death  of  his  principal.  * 

(d)  By  countermand  of  authority.  t 

1.  Watson  v.  King.  M.  T.  1815.   N.  P.  4  Campb.  272.     Horill  v.  Leth- 

waite.  T.  T.  1803.  N.  P.  5  Esp.   158.  Ana  em,g 

Lord  EUenborough.     A  power  coupled  with  an  interest  cannot  be  revoked  power  be. 
by  the  person  granting  it,  but  it  is  necessarily  revoked  by  his  death.  fore  execu- 

See  ante,  tit.   Power  of  Attorney ;  Powers.  tion  may  be 

countermanded;  but  if  coupled  with  an  interest  he  must  consent ; 

of  Chancery,  be  allowed  to  surcharge  and  falsify  the  account  upon  an  allegation  of  errors 
subsequently  discovered ;  1  Eq.  Ca.  Abr.  12 ;  7  Ves.  599 ;  9  Ves.  166,  Chambers  v.  Goulden. 
But  specific  errors  must  be  pointed  out,  even  where  there  is  an  express  exception  of  errors; 
2  Bro.  C.  C.  310,Taylor  v.  Haylin  ;  1  Ath.  1,  Dawson  v.  Dawson ;  3  Bro.  C.  C.  266 ;  14  Ves. 
516,  Lord  Hardwicke  v.  Vernon ;  unless  it  appear  upon  the  face  of  it  to  be  a  defective  ac. 
count ;  4  Ves.  125,  Matthews  v.  Wallyn.  But,  independently  of  error,  it  requires  very  strong 
grounds  to  open  unsettled  accounts ;  4  Ves.  837.  Fraud  however,  is  a  sufficient  ground. 
Joint  factors,  are  liable  for  each  others  receipts  ;  and  it  is  no  discharge  of  one  of  two  joint 
factors  that  the  business  was  wholly  transacted  by  the  other  with  the  knowledge  of  the 
principal;  3  Wils.  73;  Godfrey  v.  Saunders,  2  Leon.  456.  A  discharge  of  one  joint  factor 
is  a  release  of  the  other;  3  Wils  106;  2  Leon.  77.  A  surviving  partner  must  account  for 
himself  and  his  deceased  partner;  Eq.  Ca.  Abr. ;  5  Ch.  Ca.  127.  Ch.  Rep.  129.  And  upon 
the  death  of  one  of  two  joint  principals  the  remedy  belongs  to  the  survivor  alone  ;  1  Lord 
Raymond,  340 ;  Martin  v.  Crump,  1  East,  366 ;  1  Ves.  242. 

*  A  power  of  attorney  or  other  authority  is  in  general  revocable  from  its  nature,  but  there 
is  this  exception,  viz.  where  a  power  of  attorney  is  part  of  a  security  for  money,  there  it  is 
not  revocable.  As  where  a  power  of  attorney  was  made  to  levy  a  fine,  as  a  part  of  a  se- 
curity, it  was  held  to  be  revocable.  The  principal  is  applicable  to  every  case  where  the 
power  is  necessary  to  effectuate  any  security  ;  therefore,  where  a  man  assigned  all  his  ef- 
fects in  trust  for  the  benefit  of  the  trustee  and  his  other  creditors,  and  executed  a  power  of 
attorney  to  the  trustee  to  call  in  his  debts  for  the  purpose  of  that  trust,  it  was  held  to  be  part 
of  the  security  for  the  payment  of  the  creditors,  and  therefore  not  revocable ;  Walsh  v. 
Whitcomb,  2  Esp.  Cas.  565.  So,  where  a  power  of  attorney  is  executed  for  a  valuable 
consideration,  a  Court  of  Equity  will  not  permit  it  to  be  revoked  ;  Bromley  v.  Holland,  7 
Ves.  jun.  28. 

t  The  agent's  power  is  determined  by  his  bankruptcy,  5  Esp.  158 ;  but  this  does  not  ex. 
tend  to  his  authority  to  perform  a  mere  formal  act,  as  a  power  to  sipn  a  deed  or  other  instru- 
ment which  he  may  do  with  effect,  so  as  to  bind  the  principal,  notwithstanding  his  bankrupt. 
cy  ;  3  Mer.  322.  But  bankruptcy  does  not  take  away  his  personal  rights ;  Hudson  v.  Gran, 
ger,  5  B.  <fe  A.  31.  So,  an  agent's  authority  is  determined  by  death,  and  his  personal  re  pre 
sentatives  can  take  no  step  therein. 

t  An  authority  conferred  by  letter  of  attorney  must  be  executed  during  the  life  of  the 
principal ;  for  a  power  to  represent  another  can  only  continue  as  long  as  there  is  some  one 
to  be  represented  :  Co.  Lit.  52.  B.  Hence,  a  letter  of  attorney  to  surrender  a  copyhold, 
&e.  after  the  death  of  the  principal,  is  void ;  Sty.  424 ;  Co.  Lit.  525.  b.  A  payment  of 
sailors'  wages  to  a  person  having  a  power  of  attorney  to  receive  them  has  been  held  void, 
where  the  principal  was  dead  at  the  time  of  the  payment ;  5  Esp.  Cas.  118.  But  on  a  ques.  . 
tion  whether  a  check  given  by  a  dying  person  to  a  relation,  but  not  presented  in  his  life 
time,  could  be  enforced  as  donatio  causa  mortis  against  the  executor,  it  was  said  by  Lord 
Loughborough  that,  if  the  donee  had  received  the  money  upon  the  check  immediately  after 
the  death  of  the  testator,  and  before  the  banker  was  apprised  of  it,  he  was  inclined  to  think 
no  Court  would  have  taken  it  from  him  ;  Tate  v.  Hilbert,  2  Ves.  jun.  118. 
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[  762  1  2.  Farmkk  v.  Robinson.  T.  T.  1 805.  N.  P.  2  Campb.  339.  note. 

Though  a         Lord  Ellenborovgh,  C.  ./.,  held  that  a  broker's  power  may  be  revoked  he- 
broker's       fore  he  has  signed  according  to  the  statute  of  frauds. 
power  may  be  revoked  before  he  has  signed  according  to  the  statute  of  frauds.* 

VIII.  RELATIVE  TO  LIEN  CONNECTED  WITH.t 
I.  Walker  v.  I3ikch.  E.  T,   1795.  K.  B.  6  T.  R.  262.  S.  P.    Man  t.  Shift- 

ner.   1C02.  K.  B.  2  East,  529. 
A  facto  ^er  Cur.     It  is  a  maxim  as   old   as  our  law,  conventio  vincit  legem*     The 

has  a  lien.t  parties  may,  if  tlrey  please,  introduce  into  their  contract  an  article  to  prevent 
the  application  of  a  general  rule  pf  law  to  it.  In  order  to  determine  the  pre- 
sent case,  it  was  not  necessary  to  consider  how  the  case  would  have  been  if 
there  had  been  no  express  stipulation  between  the  parties  in  this  case,  for  the 
whole  resolves  itself  into  this,  that  the  goods  in  question  were  deposited  with 
the  defendant  for  a  particular  purpose.  The  lien  which  a  factor  has  on  the 
goods  of  his  principal  arises  upon  an  agreement  which  the  law  implies ;  but 
where  there  is  an  express  stipulation  to  the  contrary,  it  puts  an  end  to  the  gen- 
eral rule  of  law. 

2.  Btjrr  v.  Brown.  M.  T.  1817.  N.  P.  2  Stark.  272. 
A  factor  for  the  owner  of  a  ship  at   an  English  port  requests  the  master  to 
Unless  the   deliver  the  certificate  of  registry  to  him,  in  order  that  he  may  pay  the  tonnage 

dT Crtydbe  dutieS  at  the  Custom  House. 

for  'a  parti-  Lord  Ellenborough,  C.  J.,  held  he  could  not,  having  thus  obtained  posses- 
cular  pur-  s'on  of  the  certificate,  retain  it  as  a  security  for  the  general  balance  due  to 
pose.  him,  as  factor,  in  respect  of  the  ship. 

*  But  where  a  broker  is  authorised  by  one  man  to  sell  goods  and  by  another  to  buy  the 
same,  an  entry  into  his  books  of  a  sale  of  these  goods  from  one  to  the  other  signed  by  him 
is  a  binding  contract  between  the  parties.  The  bought  and  sold  note,  which  is  a  copy  of 
this  entry,  is  sent  to  the  parties  not  for  their  approval,  but  to  inform  them  of  the  terms  of 
the  contract,  2  Campb.  339  ,  and,  in  general,  the  principal  may  interfere,  and  prevent  any 
transaction  taking  place  in  his  agency  within  any  time  before  the  transaction  has  taken 
place,  but  not  afterwards.  And  where  upon  the  dissolution  of  their  partnership,  two  parties 
jointly  appointed  a  third  person  to  receive  debts  due  to  the  firm,  for  the  use  of  both,  it  was 
held,  that  one  of  them  might  countermand  the  authority  to  the  third  person  and  receive  Che 
monev  himself  and  give  a  valid  receipt;  Burton  v.  Taylor,  2  Stark  50. 

t  As  to  the  definition  of,  and  difference  between,  general  and  particular  liens,  see  ante. 
tit.  Lien. 

t  And  it  is  now  fully  settled,  that  a  factor  has  a  Hen  upon  each  portion  of  goods  in  his 
possession  for  his  general  balance,  as  well  as  for  charges  arising  upon  these  particular 
goods.  This  right  seems  first  to  have  received  the  sanction  of  lcyal  authority  in  the 
case  of  Kinger  v.  Wilcox,  Ambl.  252  in  the  year  1754;  since  which  time,  it  has  never 
been  controverted,  though  before  it  had  been  considered  as  dubious;  Chapman  v.  Darby,  2 
Vern.  117  ;  4  Burr.  2218.  And,  though  Lord  Hardwicke,  in  his  inquiry,  seems  to  have  in 
view  only  the  case  of  a  foreign  factor,  and  the  author  of  the  Lex  Mercatoria  appears  to 
found  the  o»iyin  of  the  right  upon  the  factor's  residence  abroad,  yet  no  doubt  is  now  made 
th.it  a  homo  factor  enjoys  the  same  advantage  ;  1  B.  &  P.  498.  A  factor,  for  the  owner  of 
a  ship  at  an  English  port,  requests  the  master  to  deliver  the  certificate  of  registry  to  him,  in 
order  that  he  may  pay  the  tonnage  duties  at  the  Custom-house ;  he  cannot,  having  thus  ob- 
tained possession  of  the  certificate,  retain  it  as  a  security  for  the  general  halance  due  to  him 
as  factor,  in  respect  of  the  ship;  Burn  v.  Brown,  2  Stark.  N.  P.  C.  272. 

Packers  also,  where  they  a~e  in  the  nature  of  factors,  are  entitled  to  the  same  lien;  4 
Burr.  2222. 

It  is  understood  likewise,  and  has  in  repeated  instances  been  considered  as  a  settled  point, 
that  insurance  brokers  have  a  lien  upon  policies  for  their  general  balance ;  Whitehead  v. 
Vaughan,  Co.  B.  &  B.  570  ;  Parker  v.  Carter,  B.  &  B.  579  ;  Castling  v.  Aubert,  2  East,  325. 
331.  526 ;  Godin  v.  The  London  Assurance  Company,  1  Bl.  Rep.  102;  Hovil  v.  Pack,  7  East, 
104. 

Bankers  also  are  deemed  to  have  a  lien  upon  bills  deposited  with  them  for  a  general 
account ;  5  T.  R.  488;  Duvies  v.  Boueher,  1  B.  4;  P.  546;  Boulton  v.  Puller,  9  East,  14. 
But  a  banker  has  a  lien,  for  his  general  balance,  on  muniments  casually  left  in  his  banking. 
•house,  after  he  has  refused  to  advance  money  on  them  as  a  security;  Lucas  v.  Dorien, 7 
7'aunt.  278  ;  1  B.  Moore's  Rep.  29.  In  cases,  however,  where  the  banker  has  such  a  lien, 
his  assignees  may  in  the  event  of  his  bankruptcy,  sue  the  parties  on  the  securities  deposited 
with  him,  and  recover  from  them  the  balance  due  to  the  banker  by  his  customer;  Scott  v. 
Franklin,  15  East,  428.  Not  only  on  the  goods  in  specie,  but  the  proceeds,  Cowp.  251 ;  2 
East,  227;  and  securities  received  in  the  course  of  his  business;  Willee,  400. 
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3.  Houghton  v.  Matthews.  T.  T.  1B03.  C.  P.  3  B.  &  P.  485.  [  763  ] 

M.  and  Co.,  as  brokers  for  G.  and  D,,  had  sold  goods  to  one  J.  upon  credit,  ^j  he  naB 
who  afterwards  committed  to  them  some  goods  of  his  own   to  sell,  as  his  bro-  no  lien  lin- 
kers.    It  became  a  question,  upon  the   insolvency  of  J.,  whether  the  brokers  less  the 
bad  any  lien  upon  the  latter  goods  for  the  price  of  the  former  (there  being  a  d*bt  cl»im- 
balance  due  to  him  from  G.  and  D.),  which  was  decided  in  the  negative.     The  (Je  due"'"1 
debt,  in  respect  of  which  a  lien  is  claimed  by  a  factor  or  other  agent,  must  be  his  own 
due  to  him  in  his  own  right,  and  not  as  agent  for  another  person.  right,  and 

not  as  agent  for  another.* 

4.  Hussey  v.  Christie.  E.  T.  1808.  K.  B.  9  East,  433.  'And  if  he 

Per  Cur.     Liens  may  be  derived  through  the  acts  of  servants  or  agents,  as  agent,  ' 
acting  within  the  scope  of  their  employment,  which  they  themselves  had  not.  makes 
If  a  servant  deliver  cloth  to  a  tailor  to  make  bis  master's  liveries,  the  tailor  himself  lia- 
indeed  will  have  a  lien  on  the  cloth  for  the  value  of  his  work ;  but  though  the  cegg"riiy" 
servant  pay  the  tailor  his  charge,  that  will  not  give  the  servant  a  lien  on  the  for  work 
liveries.  done  to  his 

employer's  property,  he  has  no  lien  for  the  amount.t 

6.  Kinloch  v.  Craig.  H.  T.  1789.  K.  B.  3  T.  R.  119. 
Steine,  a  merchant  in  Scotland,  had  been  in  the  habit  of  consigning  cargoes  To'  consti- 
to  Sandiman  and  Graham  at  Loudon,  as  factors,  who,  from  time  to  time,  used  ?ute  *  lien> 
to  accept   Steine's   bills  in  confidence  of  those  cargoes.     At  the  time  tne  Jja\8thMteJh 
goods,  the  subject  of  the  action,  were  consigned  to  Sandiman  and  Co.,  the  lat-  property  on 
ter  wexe  under  acceptances  for  29,000/.,  part  of  which  was  for  the  goods,  which  he 
A  bill  of  lading,  unindorsed,  and  invoice,  had  been  received  by  them ;  but,    [  764  ] 
when  the  ship  .arrived,  on  the  21st  of  February,  they  had  stopped  payment,  claims  it 
and  refused  to  intermeddle  with  unloading  the  cargo,  though  they  had  orders  fnoul?  n*ve 

a  been  in  hm 

from  Steine  to  unload  on  her  arrival.  But,  on  the  8th  of  March,  they  paid  p088e88ion,j 
some  money  in  part  of  the  freight.  About  the  middle  of  the  same  month,  the 
goods  were  demanded  of  the  captain  by  Sandiman  and  Co.'s  assignees,  but  re- 
fused, the  captain  having  orders  from  the  assignees  of  Steine,  who  had  become 
bankrupt  on  the  4th  of  March,  to  withhold  them.  The  bills  accepted  by. San- 
diman and  Graham  had  not  been  paid.  An  action  was  brought  by  their  as- 
signees to  gain  possession  of  the  goods,  and  a  verdict  was  given  in   their  fa- 

*  But  if  a  factor,  having  become  surety  for  his  principal,  has  been  compelled  to  pay  the 
debt,  he  has  a  right  to  consider  it  as  part  of  the  general  account  for  which  he  is  entitled  to 
retain  ;  Drink  water  v.  Goodwin,  Cowp.  251.  But  where  a  factorreceives  goods  for  a  speci- 
fic purpose,  such  as  to  sell  and  pay  over  the  proceeds,  he  has  not  that  lien  on  them  for  his 
general  balance,  to  which  on  a  general  deposit  he  would  be  enittleji  ;  Walker  v.  Birch,  6 
T.  R.  258. 

t  So,  a  broker  purchasing  goods  for  his  principals,  without  their  knowledge,  adds  to  the 
terms  of  purchase,  which  the  principals  had  agreed  to,  a  gaurantee  by  himself  of  their  bills. 
The  goods  were  delivered  to  the  broker ;  the  principals  became  bankrupts.  Held  that  the 
broker  could  neither  detain  the  goods  as  upon  a  stoppage  in  transitu,  nor  had  any  lien  on  them 
for  the  money  he  had  paid  his  guarantee;  Gurney  v.  Sharp,  4  Campb.  242.  The  owner 
of  the  goods  being  indebted  to  a  factor  to  the  amount  exceeding  their  value,  consigned 
them  to  him  for  sale ;  the  factor  being  also  similarly  indebted  to  J.  S.,  sold  the  goods  to 
him.  The  factor  became  bankrupt;  and  on  a  settlement  of  accounts  between  J.  S.  and  the 
assignees,  J.  S.  allowed  credit  to  them  for  the  price  of  the  goods,  and  he  then  proved  the 
residue  of  his  claim  against  the  estate.  Held,  that  as  the  factor  had  a  lien  on  the  whole 
price  of  of  the  goods,  such  a  settlement  of  accounts  between  the  vendee  and  the  assignee 
afforded  a  good  answer  to  an  action  against  the  vendee,  for  the  price  of  the  goods  bought 
either  by  or  on  account  of  the  original  owner  ;  Hudson  v.  Granger,  5  B.  &  A.  27. 

Where  a  factor,  having  a  lien  upon  goods,  pledges  them  to  his  creditor  for  a  debt,  with, 
out  notice  of  such  lien,  and  without  any  express  intention  at  the  time  of  making  the  lien 
the  subject  of  pledge  ;  the  pawnee  of  the  goods  cannot  take  advantage  of  this  lien  in  der 
fence  to  an  action  of  trovor  at  the  suit  of  the  owner ;  M'Cumbie  v.  Davies,  3  Smith,  3  ;  7 
East,  5. 

X  But  the  death  of  the  principal,  between  the  consignment  and  arrival  of  the  cargo,  does 
not  divest  the  lien  which  a  factor  may  have  acquired  by  the  acceptance  of  bills  upon  the 
faith  of  the  consignment ;  Hammond  v.  Barclay,  2  East,  227.  However,  where  the  mas- 
ter of  a  ship  at  the  request  of  the  factor  for  the  owner,  delivere'1  the  certificate  of  registry 
of  the  ship  £o  the  factor,  in  order  that  he  might  pay  the  tonnage  duties,  it  was  held  that  the 
latter  had  no  lien  upon  the  certificate  for  the  general  balance  due  to  him  in  respect  of  the 
ship ;  Burn  v.  Brown,  2  Starkie,  272. 
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your,  which  was  set  aside,  and  a  new  trial  granted,  the  ground  of  which  was 
declared  to  be,  that,  though  as  between  consignor  and  factor,  the  latter  has  a 
lien  upon  all  consignments,  yet  the  position  is  to  be  understood  with  this  re- 
striction, that  he  has  obtained  possession  of  the  cargo.  Upon  the  second  trial, 
there  was  a  special  verdict ;  but  the  Court  of  King's  Bench,  without  argument, 
gave  judgment  for  the  defendant,  and  that  decision  was  affirmed  in  the  House 
of  Lords  by  the  unanimous  advice  of  the  judges. 

6.  Sweet  v.  Pyx.  M.  T.  1800.  K.  B.  1  East,  4. 
The  lien  of  Per  Cur,  One  who  has  a  lien  on  goods  in  his  possession,  if  he  afterwards 
an  ^nt  deliver  them  to  a  ship  carrier  to  be  conveyed  on  account  and  at  the  risk  of  his 
oTdiechar-  principal,  though  unknown  to  the  carrier,  cannot  regain  his  lien  by  stopping 
ged  by  part-  the  goods  in  transitu,  and  procuring  them  to  be  re-delivered  to  him  by  virtue 
ing  with  the  of  a  bill  of  lading,  signed  by  the  carrier  in  the  course  of  his  voyage, 
subject  on    which  it  attaches.* 

[  765  ]  7.  Man  v.  Srtffneb.  T.  T.  1802.  K.  B.  2  East,  523, 

The  prece-  |>f  an  English  merchant,  resident  in  England,  in  time  of  war,  received  or- 
do°not  amSv  ^ere  **°m  a  neutra^  foreign**  to  effect  insurance  upon  a  ship,  the  property  of 
to  sub-  tDe  latter.  I.  employed  his  usual  broker  to  get  the  ^policy  done  in  his  own 
agents;  name,  but  informed  him  that  the  interest  was  neutral.  The  broker  having  re- 
therefore  an  ceived  the  amount  of  the  loss  upon  the  policy,  refused  to  pay  over  to  the  owner 
*ff60' e?>'  of  the  ship,  insisting  upon  a  right  to  retain  for  a  demand  which  he  had  upon  1. 
another  '  A  verdict  was  found  for  the  plaintiff,  the  owner  deducting  only  the  premiums 
agent,  with  upon  that  particular  policy ;  for 

notice,  can-  Lord  Kenuon  was  of  opinion,  that  the  information  conveyed  by  I.  to  the  bro- 
not  avail  ker  tnat  toe  interest  was  neutral,  was  a  sufficient  indication  that  he  was  only 
against  the  actmeT  as  agent  for  another,,  though  the  principal  name  was  not  then  disclosed, 
principalforana'  consequently  that  the  defendant,  the  broker  bad  no  lien  upon  the  policy, 
a  general  aa>  against  the  plaintiff,  for  his  general  balance  against  I.  And  this  diiection 
li*n4  was  confirmed  by  the  Court  of  King's  Bench,  on  a  motion  for  a  new  trial* 

*  In  the  case  of  Kruger  v.  Wilcox,  where  the  right  of  factors  to  retain  for  a  general  ba- 
lance was  first  established  by  a  legal  decision ;  it  became  necessary  also  to  determine  whe- 
ther the  factor,  by  giving  up  the  possession,  had  not  abandoned  his  right  under  these  cir- 
cumstances. The  principal  having  consigned  to  his  factor  a  car g o  of  logwoood  for  sale, 
soon  after  came  to  England,  and  being  desirous  to  save  the  commission  by  selling  the  log. 
wood  himself,  directed  the  factor  to  give  it  up  to  the  broker  whom  he  named,  which  was 
accordingly  done.  The  Lord  Chancellor,  who  was  assisted  by  the  information  of  four  of  the 
principal  merchants  of  London  as  to  the  custom,  came  to  the  following  conclusion :  I  am  of 
opinion  that  the  factor  has  parted  with  his  right,  and  that  it  is  better  for  the  benefit  of  trade 
to  say  he  has.  All  the  merchants  agree,  that,  though  the  factor  may  retain  for  the  balance 
of  an  account,  yet  if  the  merchant  come  over,  and  the  factor  deliver  goods  to  him,  by  his  par. 
ting  with  the  possession  he  parts  with  the  specific  lien.  Such  is  the  law  of  the  land  as  to 
retainers  in  others  cases ;  Ambl.  254 ;  1  Burr.  494.  These  rules,  however,  are  subject  to 
the  following  qualifications  :  1st.  If  a  factor  in  a  foreign  country  procure  goods  on  his  own 
credit,  he  is  considered  as  the  consignor,  and  entitled  to  stop  them  in  transitu,  after  a  ship, 
ment  to  the  principal ;  3  East,  93 ;  Furze  v.  Wray.  2nd,  Though  the  actual  possession  be 
parted  with,  yet  there  may  remain  such  a  constructive  possession  as  will  continue  the  lien. 
Thus,  though  a  shipment  by  one,  who  has  a  general  lien,  to  the  order  of  the  principal,  be  an 
abandonment  of  the  lien,  yet  it  would  be  otherwise  if  the  shipment  were  to  his  own  order ; 
1  East,  4.  So,  where  an  agent  who  has  a  lien  upon  property  to  a  certain  amount,  deposits 
it  to  a  third  person  as  a  security  to  that  amount,  apprising  him  of  the  lien,  and  appointing 
him  to  keep  possession  as  his  servant,  the  lien  is  not  thereby  extinguished ;  7  East,  7 ; 
M'Cumbie  v.  Davies,  2  East,  529 ;  Mann  v.  Shiften ;  Vernon  v.  Hankey,  2  T.  R.  119.  3rd. 
It  appears  to  follow,  from  what  has  been  said  of  the  nature  of  a  general  lien,  that  though  the 
goods  which  are  subject  to  it  have  since  been  parted  with,  yet  if  they  return  into  the  same 
possession  in  the  course  of  dealing,  the  lien  would  be  restored ;  because,  as  the  right  would 
attach  upon  any  fresh  goods  coming  into  possession,  which  is  the  character  of  a  general  lien, 
there  seems  to  be  no  reason  why  it  should  not  equally  attach  upon  the  same  goods  coming 
back  again. 

t  So,  where  a  broker  employed  to  effect  policies  of  insurance,  employs  a  sub-agent  for  the 
purpose ;  at  the  same  time  informing  him,  that  they  are  for  a  correspondent  in  the  country, 
the  sub-agent  has  not  a  lien  upon  the  policies,  for  the  general  balance  due  to  him  from  the 
broker,  but  is  only  entitled  to  retain  them,  as  against  the  principal,  unftt  the  premiums  and 
commission  are  paid ;  Snook  v.  Davidson,  2  Campb.  218 ;  Lanyon  v.  Blanchard,  2  Campb. 
597.  But  insurance  brokers  who  have  effected  a  policy,  without  notice  that  it  is  not  on  account 
of  the  person  from  whom  they  receive  the  order,  have  alien  upon  it  for  their  general  balance 
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8.  Maanss  v,  Henderson.  H.  T.  1801.  K.  B.  1  East,  335.  [  766  ] 

Heath  a  merchant  at  Jamaica,  ordered  bis  correspondents  in  England,  A.  This  doc- 
and  B„  to  insure  certain  goods  shipped  by  him  for  Liverpool.     They  accord- trine  na*» 
ingly  directed  their  brokers,  S.  and  Co.,  the  defendants,  to  procure  insurance  ^we,Fe^» 
on  Heath's  account.     A.  and  £.  were  creditors  of  Heath,  and  debtors  of  S.  ge(j. 
and  Co.     The  policy  remaining  in  the  hands  of  the  brokers,  and  the  loss  hav- 
ing been  received  by  them,  they  insisted  upon  a  right  to  retain,  on  the  ground 
that  A.  and  B.,  who  were  indebted  to  them,  had  a  lien  against  Heath.     Judg- 
ment was  given  for  the  defendants,  and 

The  Court  declared,  that  their  opinion  was  not  founded  upon  any  right  which 
the  defendants  had  to  retain  the  policy,  on  the  ground  of  having  a  lien  on  it  to, 
satisfy  their  chim  on  A.  and  B. ;  but  considering  them  as  the  servants  of  A. 
and  B.,  who  were  entitled  to  hold  the  policy  until  their  claim  on  Heath  was  sat- 
isfied, on  the  score  of  their  general  balance. 

-  - 

IX.  RELATIVE  TO  SET-OFF  CONNECTED  WITH.     See  post,  tit 

Set-off. 


$rfncf}Ml  auti  Suretg. 

I.  RELATIVE  TO  HOW  THE  RELATIONSHIP  MAY  BE  CREATED. 

(A)  In  general. 
(a)  By  deed,  p.  768.     (6)  By  parol,  p.  768. 

(B)  In  particular. 
(a)  By  guarantee*     See  ante,  tit.  Guarantee,     (b)  By  giving  security  for 
ike  fidelity  of  servants,    clerks,    <Sfc.  p.  768.     (c)  By  letters.     1.    General. 
See  ante,  vol.  x.  p.  260.     %.  Of  credit,  p.   768.     (d)  By  bond.     See  ante,  tit 
Bond. 

II,  RELATIVE  TO  WHO  MAY  BE  SURETIES,  p.  769. 

III. THE  CONSTRUCTION  OF  THE  CONTRACT 

CREATING  THE  RELATIONSHIP  OF. 

A)  In  general,  p.  769. 

B)  Surety  not  bound  beyond  the  extent  of  his  engagement, 
p.  770. 

(C)  As  TO   THE  8UHETY'S  PAYING  THE  EXTENT  OF  HIS  LIABILITY  WITH-     [   767  1 

OUT  REVOCATION  OF  HIS  UNDERTAKING,   p.    773. 
(D) EFFECT  OF  A  VARIATION  FROM  THE  AUTHORITY,  p.  774. 

IV.  RELATIVE  TO  THE  RIGHT  AND  REMEDIES  OF  THE  PAR- 
TY  TO  WHOM  THE  INDEMNITY  IS  GIVEN. 
A)  By  action. 
tjr  whom  maintainable. 
\.  As  to  assignees.     See  ante,  vol,  x.  p.  263.     2.  As  to  executors  and  admin- 
istrators.    See  ante,  vol.  x.  p.  263.     3.  As  to  partners.     See  ante,  tit.  Part- 
nership. 


h 
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doe  from  him,  and  have  a  right  to  apply  to  the  satisfaction  of  that  balance  money  received 
upon  the  policy,  as  well  after  as  before  notice,  that  it  belongs  to  a  third  person ;  Mann  v. 
Forrester,  4  Campb.  60 ;  Westwood  v.  Bell,  4  Campb.  349.  S.  P.  The  cases  hitherto  sup. 
posed,  in  which  agents  may  justify  the  detention  of  property  in  their  hands,  are  founded 
upon  their  own  rights.  If  an  agent,  however,  be  placed  in  the  character  of  a  mere  stake- 
bolder,  and  asserts  no  interest  in  the  property,  but  cannot,  on  account  of  conflicting  claims, 
Safely  give  it  up ;  he  may,  under  particular  circumstances,  be  protected  in  the  detention  of 
it.  Thus,  a  banker,  to  whom  property  to  a  large  amount  has  been  intrusted  for  safe  custo- 
dy, declined  to  restore  it  to  the  owner  in  prison,  under  an  apprehension  that,  if  the  latter 
remained  in  confinement  two  months,  and  should  be  thereupon  made  a  bankrupt,  he  might 
himself  be  called  upon  by  the  assignees,  and  obliged  to  pay  the  amount  over  again.  Upon 
this  refusal  he  was  arrested  in  an  action  of  trover ;  and  upon  his  application  to  the  Court  of 
Chancery  to  be  relieved  on  bringing  the  amount  into  Court,  relief  was  granted ;  Langston  v. 
Boylston,  2  Ves.  jun.  101.  And  perhaps,  under  circumstances  of  a  similar  kind,  the  Court 
in  which  the  action  is  brought  might  think  fit  to  stay  the  proceedings,  upon  bringing  the 
money  into  court,  if  the  claims  were  in  a  course  to  be  determined  by  other  means,  or,  at 
least,  to  discharge  the  defendant  on  common  bail ;  Edwards  v.  Minett,  1  Taunt.  166 ;  Field 
v.  Todd,  8  Ves.  jun.  106. 
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(b)  Form  of.  See  antey  vol.  x.  p.  264 ;  and  ante,  tit.  Bond,  (c)  Decla- 
ration. £ee  ante,  vol.  x.  p.  265;  and  tits.  Bond;  Covenant,  (d)  Pleas. 
See  ante,  vol.  x.  p.   265;  and  tits.  Bond;  Covenant. 

(13)  Is  cam:  of  bankruptcy.     See  ante,  vol.  iii.  p.  670.  672. 
V.  RELATIVE  TO  THE  RIGHTS  AND  REMEDIES  OF  THE  SURE- 
TY. 

(A)  Against  t,he  principal. 
(a)  When  solvent,  p.  775.     (b)  When  a  bankrupt,  p.  777. 

(B) CREDITOR. 

•    (a)  In  general,  *p.  111.     (b)  In  case  of  bankruptcy  of  principal,  p.  778. 
VI.  RELATIVE  TO  HOW  THE  SURETY  MAY  BE  DISCHARGED, 

OR  RELIEVED  p.    778. 
V. THE  RIGHTS  AND  REMEDIES  OF  ONE  SURE- 
TY AGAINST  HIS  CO-SURETY,  p.   779. 


[  768  ]         I.  RELATIVE  TO  HOW  THE  RELATIONSHIP  MAY  BE  CREA- 
TED. 

(A)  IN  OENERAt.* 

(a)  By  deed.]     (6)  By  parol.% 

(B)  In    PARTICULAR. 

(6)  By  girting  securities  for  the  fidelity  of  servants,  clerks  4rc.§  {p)  By  letters. 

2.  Of  credU.W 

*  A  surety  is  a  person  who  becomes  answerable  for  the  payment  of  a  debt,  or  perform- 
ance of  some  other  act  by  another  person,  who  is  in  the  first  instance  liable  to  the  payment 
or  performance,  at  common  law.  No  particular  form  is  essential  to  the  validity  of  such  an 
engagement. 

t  The  relationship  of  principal  and  surety  is  frequently  created  by  deed,  in  which  case, 
writing,  sealing,  and  delivery  are  alone  essential  to  the  validity  of  a  deed ;  Com.  Dig.  Fait. 
A.  123.  These  being  shown,  no  inquiry  can  be  made  as  to  the  consideration,  Plowd.  308; 
Cowel's  Inst.  178  ;  Crompt.  J.  49.  b. ;  nor  con  any  evidence  be  admitted  to  contradict  or  ex. 
plain  any  thing  appearing  on  the  face  of  the  deed,  excepting  upon  the  grounds  of  fraud  or  ille- 
gality ;  and,  upon  failure  in  performance  of  the  engagement,  the  remedy  of  the  obligee  is 
immediate  against  the  obligor. 

t  A  parol  promise  duly  made  upon  adequate  consideration  is  equally  binding  with  a  pro- 
mise by  deed.  Every  agreement^  not  under  seal,  is,  in  law,  regarded  as  a  parol  agree- 
ment, and  will  not  be  binding,  unless  made  upon  adequate  consideration,  &c. ;  see  ante,  tit. 
Guarantee. 

4  Such  engagements  are  usually  entered  into  by  bond,  which  precludes  the  necessity  of 
a  consideration.  Where  there  is  a  consideration,  as  there  may  be  where  the  undertaking 
of  one  party  for  the  fidelity  of  a  clerk  or  servant  is  the  consequence  of  a  preceding  request 
to  the  other  to  take  him  into  his  employ,  and  the  inducement  of  the  other  so  to  take  him ; 
there,  the  engagement  might  be  by  a  memorandum  in  writing.  Such  memorandum  must 
contain  all  the  requisites  for  any  other  memorandum  of  guarantee,  namely,  the  parties,  the 
consideration,  the  promise,  and  the  signature,  and  would  come  within  the  same  rules  in 
every  respect  as  those  before  laid  down  upon  the  subject  of  guarantees. 

A  memorandum  of  this  description  would  not  come  within  the  exception  in  the  stamp  act, 
which  relates  only  to  the  contracts  respecting  the  sale  of  goods,  and,  therefore,  would  re- 
quire an  agreement  stamp  to  give  it  validity. 

||  There  is  one  description  of  guarantee  or  security  for  money  or  goods  to  be  advanced  to 
a  third  person,  which  has  received  amongst,  merchants  the  peculiar  denomination  of  letter 
of  credit,  and  which  prevails  principally  in  foreign  commerce,  and  is  exceedingly  useful 
therein.  Travellers  or  merchants  going  abroad  on  bussiness  generally  take  letters  of  credit 
in  place  of  money,  by  which  means  they  avoid  the  risk  and  trouble  of  carrying  specie,  and 
are  always  supplied  according  to  their  wants  in  the  coin  of  the  country  to  which  they  go. 

This  is  where  a  merchant  sends  or  authorises  a  third  person  (either  here  or  abroad),  to 
buy  some  commodities  or  to  take  up  money  for  some  purpose,  and  delivers  unto  him  an 
open  or  sealed  letter,  directed  to  another  merchant  or  merchants,  requiring  him  or  them, 
that,  if  such  third  person,  or  the  bearer  of  the  letter  have  occasion  to  buy  commodities,  or 
to  want  money  to  any  particular  or  unlimited  amount,  that  he  will  either  procure  the  same, 
or  pass  his  promise,  bill,  or  bond  for  it,  on  the  writer  of  the  letter  undertaking  therein  that 
he  will  provide  him  the  money  for  the  goods,  or  repay  him  by  exchange,  or  give  him  such 
satisfaction  as  he  shall  require,  either  for  himself  or  the  bearer  of  the  letter;  Malyn.  76; 
1  Beawes,  607.  These  letters  are  either  general  or  special ;  the  former  is  directed  to  the 
writer's  friends,  or  correspondents  generally,  where  the  bearer  of  the  letter  may  come 
(though  it  is  not  customary  to  give  separate  letters  to  each  place),  and  the  letter  is  directed 
to  some  particular  person- 
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II.  RELATIVE  TO  WHO  MAY  BE  SURETIES.*  [  769  ] 


HI.  RELATIVE  TO  THE  CONSTRUCTION  OF  THE  CONTRACT 

CREATING  THE  RELATIONSHIP.! 
(A)  In  general.     See  ante,  vol.  vi.  p.  205. 

Bilkelky  v.  Lord.  1820.  N.   P.  2  Stark.  406. 
The  defendant  had  undertaken  to  indemnify  the  plaintiff  against  any  loss  The  habilU 
which  be  might  sustain  from  defendant's  son  becoming  bankrupt ;  in  conse-  8^ty  cean 
quence  of  which  the  plaintiff  advanced  money  as  premium  of  insurance  on  only  be  in. 

_  Upon  tbe  bearer's  showing  either  of  these  letters,  the  party  to  whom  it  is  directed  will 
either  conform  to  the  request  contained  in  it,  or  reject  performing  it;  if  the  party  to  whom  the 
letter  is  directed  comply  with  the  writer's  request,  the  latter  is  immediately  bound  to  fulfil  his 
engagement ;  if,  therefore,  bills  of  exchange  be  tendered  to  him,  he  must  accept  and  pay 
them,  and  in  case  of  refusal,  he  may  be  compelled  thereto  rather  than  the  drawer,  as  the 
furnisher  of  the  goods,  or  the  remitter  in  the  loan  of  his  cash,  had  more  regard  to  his  corres- 
pondent's sufficiency  than  the  drawer's,  whom  it  is  probable  he  knew  nothing  of;  therefore, 
in  this  respect,  the  person  giving  credit  is  to  be  reputed  as  the  drawer  of  the  bills ;  the  party 
to  whom  the  letter  is  directed,  if  he  comply  with  the  request  of  the  other,  should  keep  the 
letter  for  his  assurance  or  security,  and  is  available  against  the  writer  thereof.  If  the  mer- 
chant to  whom  the  letter  of  credit  is  directed  should  think  fit  not  to  fulfil  the  request  contain, 
ed  in  the  letter,  the  bearer  should  keep  and  return  it  to  the  giver,  without  any  other  proceed- 
ing ;  unless,  indeed,  the  merchant  to  whom  the  letter  is  directed  is  a  debtor  of  the  merchant 
who  gave  the  letter,  in  which  cale,  the  bearer  of  the  letter  should  take  witnesses  of  the  mer- 
chant's refusal  to  comply  with  the  request  in  the  letter,  and  with  a  scrivener  or  notary  make 
a  protest  against  him,  protesting  to  recover  of  him  (by  all  lawful  and  convenient  means)  all' 
the  damages,  charges,  and  interest  which  he  or  any  other  should  sustain  thereby,  by  reason 
of  the  non-performance  of  the  said  letters  of  credit,  and  that  in  time  and  place  as  occasion 
shall  require,  which  protest  is  sufficient  evidence  to  recover  such  damages ;  but  if  the  party 
to  whom  tha  letter  is  directed  make  a  reasonable  answer  or  excuse  for  not  performing  the 
request  contained  in  such  letter,  and  requires  the  scrivener  or  notary  to  put  down  the  same  in 
the  act  or  instrument  of  the  said  protest,  then  the  cause  of  refusal  will  be  considered,  and 
the  losses  and  damages  may  fall  upon  the  party  giving  the  letter  ;  for,  if  the  giver  of  the  let- 
ter were  a  debtor  to  the  other  that  receives  it  to  be  paid  thereby,  either  in  goods  or  money, 
then  the  protest  will  be  sufficient  evidence  for  the  receiver  to  recover  his  damages  of  the 
party  who  gave  it ;  M alyn.  77.  Advice  by  post  should  always  follow  a  letter  of  credit,  and 
a  duplicate  of  it  accompany  such  advice  ;  and  it  would  be  prudent  therein  to  describe  the 
bearer  with  as  many  particulars  as  possible,  for  fear  he  should  lose  or  be  robbed  of  his  cre- 
dentials, and  a  stranger  reap  the  effects  of  them  ;  Beawes,  607. 

*  All  persons  having  legal  capacity  may  become  an  agent. 

t  The  same  rules  which  govern  the  construction  of  all  contracts  will  regulate  the  con- 
struction of  guarantees;  but  it  is  said  that  the  Courts  are  always  inclined  to  favor  sureties, 
and  will  never  go  beyond  the  strict  letter  of  the  contract;  2  T.  R.  370;  1  Stark.  193.  The 
language  of  the  security,  the  nature  of  the  transaction,  and  the  understanding  between  the 
parties  at  the  time  of  entering  into  it,  must  all  be  taken  into  consideration  ;  3  M.  &  S.  502. 
An  engagement  to  indemnify  and  "save  harmless"  obliges  the  one  to  save  the  other  from 
incurring  any  expense,  &c,  and  not  merely  to  reimburse  him  when  incurred  ;  8  East,  593. 
A  bond  to  indemnify  A.^B.,  and  C,  or  any  of  them,  for  advances  made  by  them  as  bankers, 
does  not  extend  to  advances  by  survivors,  4  Taunt.  623;  2  Bla.  934 ;  and  a  guarantee  to  B.. 
does  not  extend  to  a  new  firm  created,  3  Campb.  53 ;  3  East,  484 ;  or  a  new  credit,  3  Campb. 
220.  given  after  the  guarantee.  A  guarantee  for  the  payment  of  goods  supplied  to  a  third 
person,  given  on  the  7th,  will  cover  goods  contracted  for  on  the  6th,  but  not  delivered  (ill  the 
7th,  and  then  supplied  on  the  credit  of  the  guarantee  ;  2  Stark.  426;  8  Taunt.  208.  A  party 
having  contracted  to  guarantee  a  bill  to  be  drawn  for  a  specific  sum,  is  not  liable  even  to  the 
extent  of  that  sum  on  a  bill  which  exceeds  it,  T.  Jones,  206 ;  6  T.  R.  200  ;  but  a  limited  gua- 
rantee for  monies  lent  to  the  amount  of  200/.  is  not  discharged  by  monies  lent  above  thpt 
sum.  The  recitals  in  an  indemnity  bond,  or  any  other  guarantee,  may  be  allowed  to  explain 
and  restrain  the  extent  of  a  party's  liability  thereon  ;  4  Taunt.  593;  2  Saund.  403.  411.  A 
bond  reciting  that  A.  had  taken  a  house  in  the  parish  for  a  certain  term,  and  conditioned  to 
indemnify  the  parish  against  any  charge  resulting  from  A.'s  becoming  an  inhnbitart,  conti- 
nues during  his  inhabitancy,  whether  in  the  same  house  or  not,  though  beyond  the  term,  1  M, 
&,  S.  120;  and  where,  from  the  terms  of  the  condition,  a  mere  continual  employment  seem- 
ed to  have  been  meditated,  and  no  specific  time  was  limited,  yet,  ir  appearing  that  the  office 
for  which  the  security  was  given,  was  an  annual  office,  the  Court  held  the  security  at  an  end 
at  the  expiration  of  the  first  year ;  2  N.  R.  175  ;  2  M.  <fc  S.  3(3  ;  5  M.  &  S.  166.  The  usages 
of  trade  will,  in  the  absence  of  an  express  contract,  be  allowed  to  explain  the  meaning  and 
extent  of  a  guarantee ;  and  in  a  guarantee  for  goods  sold,  though  no  period  of  credit  on  the 
third  party  is  specified  in  it,  yet  it  will  not  be  for  an  unlimited  period,  but  is  restrained  by  the 
usual  course  of  trade  ;  and  a  guarantee  of  a  debt  generally,  without  saying  how  much,  is 
valid;  15  East,  272. 
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curred  in     the  same  account,  which  remained  unpaid.     The  declaration  stated  that  the 
[  7?^  J    son  had  become  bankrupt,  and  the  evidence  was  that  he  was  a  trader,  and  in- 

the  mode     debted,  and  had  committed  an  act  of  bankruptcy,  but  no  commission  had  been 

provided  ,  r    * 

against.        wsued'       „ 

Abbot j  C.  J.,  was  of  opinion  that  the  son  had  not  become  bankrupt,  and 

nonsuited  the  plaintiff;  and,  upon  subsequent  motion  in  the  ensuing  term,  the 
Court  of  King's  Bench  .concurred  in  the  decision. 

(B)  Surety  not  bound  be\\>nd  the  extsnt  of  his  engagement. 
1.  Lord  Arlington  v.  Merrick e.  E.  T.  1671.  K.  B.  2  Saund.  403. 
No  surety  Action  of  debt  upon  a  bond,  which,  after  reciting  that  the  plaintiff  (the  post- 
is  bound  master-general)  had  deputed  one  J.  J.  to  be  his  deputy  post -master  for  six 
beyond  the  months,  was  conditioned  for  the  faithful  execution  of  the  office  by  J.  J.  dur- 
enpage-  *n£  a^  tue  *'me  ne  should  continue  post-master.  J.  J.  was  continued  in  the 
ment.  office  after  the  expiration  of  the  six  months,  after  which  he  made  default ;  and 

this  action  was  brought  against  his  surety,  but 

The  Court  held,  that  the  general  words  of  the  undertaking  were  confined  to 
the  time  mentioned  in  the  recital,  and  that  the  defendant  was  not  liable  to  an- 
[  771  1    swer  for  any  default  after  that  period. 
And,  there.      2.  Bartlett  v.  Attorney-Cenekal.  M.  T.  1709.  Exch.  Parker,  277. 
fore,  an  old     A  bond  had  been  given  as  a  security  for  a  collector  of  customs.     After  the 
security       bond  given,  a  new  duty  was  laid  upon  coals ;  a  deputation  given  to  the  same 
applicable     Person  to  collect  it ;  and  a  new  security  taken  on  account  of  such  new  duty. 
to  a  new      It  was  held  that  the  first  bond  did  not  extend  to  the  new  duty  upon  coals, 
transaction.    3,  Liverpool  Waterworks  v.  Atkinson.  T.  T.  1805.  K.  B.  6  East,  507. 
Where  it  is      The  action  was  debt  upon  bond,  which  after  reciting  the  defendant  A.  had 
restrained    agreed  with  the  plaintiff  to  collect  their  revenues,  from  time  to  time,  for  twelve 
to  aparticu-  m0ntjls>  wa8  conditioned  for  his  justly  accounting,  &c,  "  at  all  times  thereaf- 
'      ter  during  the  continuance  of  such  his  employment,  and  for  so  long  as  be 
should  continue  to  be  employed."     Breach  for  not  accounting  and  paying. 
The  defendant,  after  craving  oyer,  pleaded  that  he  did  for  twelve  months  ac- 
count and  pay.     Replication,  that,  after  the  expiration  of  twelve   months,  and 
during  the  time  Unit  he  continued  and  was  employed  in  the  said  office,  he  broke 
the  condition.     To  this  replication  was  a  demurrer  and  joinder. 

The  Court  held,  that  this  case  was  governed  by  that  of  Lord  Arlington  v. 
Merricke,  ante,  770.  in  which  decision  they  agreed,  and  that  the  general  time 
of  the  engagement  was  restrained  by  the  terms  mentioned  in  the  recital,  and 
therefore  the  replication  was  held  bad. 
4.  St.  Saviour's,  riorrnwARK,  v.  Bostock.  E.  T.  1806.  C.  P.  2  N.  R.  175. 

All(B;H„A(      Action  upon  a  bond.     The  Conditon  recited,  generally,  that  one  of  the  de- 
And'it  is  not  _.  r  .  •        •      -i  i  *    •_        «        i_  i«    « 

.essential      fendants  was,  on  a  certain  day,  appointed  collector  of  the  church-rate  of  the 

that  the  parish  named,  and  was,  for  his  faithfully  accounting,  &c.  to  the  wardens  of 
limitation  the  ground  account  for  the  time  being,  hereafter.  Plea,  that  such  defendant 
should  ap-  jjj  faithfuiiv  account,  &c,  whilst  he  continued  in  the  same  office,  in  the  said 
condition  condition  mentioned,  by  virtue  of  his  said  appointment.  Replication,  that  such 
the  Court  in  defendant  was,  on  the  day  named  in  the  condition,  appointed  .collector,  &c, 
in  consider-  for  one  whole  year  ;  then  states  his  continuance  in  such  office,  by  re-appoint- 
ing such  in-  ments>  till  1803,  during  which  period  he  received  monies,  &c,  and  did  not  ac- 
atways16*  count.  Demurrer  and  joinder.  A  distinction  was  taken,  in  the  argument  be- 
f  772  1  twecn  this  and  the  preceding  cases,  inasmuch  as  the  bond  pointed  to  something 
taking  the  beyond  the  year ;  and  no  mention  was  made  in  it  of  the  time  for  which  the 
nature  of     appointment  was  to  continue.     But 

the  tronsac-      per  Sir  James  Muns  field,  C.    J.     I    cannot   distinguish  this   case   from 
tion  into       those  in  which  it  has  been  decided  that  a  surety  is  not  to  be  charge. 1  bevond 


considers 


tion.+       "    the  express  words  of  the  bond  into  which  he  has  entered.     It  is  admitted  by 

*  So,  the  extent  of  the  condition  of  an  indemnity  bond  may  he  restrained  by  the  recitals, 
though  the  wordy  of  the  condition  import  a  larger  Liability  than  the  recitals  contemplate; 
Pearsal  v.  Sumroervill,  4  Taunt.  593.  "* 

tSo  a  bond  made  by  defendant's  testator's  surety  for  E.,  with  a  condition,  reciting  that 
E.  had  been  and  still  was  collector  of  the  land.tax  and  all  other  taxes  and  duties  imposed  by 
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the  replication,  that  the  office  of  collector  in  the  parish  of  St.  Saviour's,  South- 
ward is  an  annual  office,  and  that  Armstrong  was  continued  in  that  office 
from  year  to  year-  How,  then,  can  it  be  contended  that  these  persons  became 
securities  for  the  good  behaviour  of  Armstrong,  as  collector,  at  the  distance  of 
twenty  years  from  the  time  when  he  was  first  appointed  ?  Can  we  say  that 
they  intended  to  be  bound  for  an  indefinite  period  ?  With  respect  to  the 
words,  the  wardens  of  the  ground  account  for  the  time  being,  or  hereafter  to 
be  used,  in  the  condition  of  the  bond,  it  must  be  remembered,  that  if  the  col- 
lector proceeded  to  collect  after  the  death  of  those  with  whom  he  was  to  ac- 
count, be  would  undoubtedly  be  bound  to  account  with  the  wardens  of  the  suc- 
ceeding year  for  the  monies  collected  by  him  in  that  year  in  which  he  was  col- 
lector, 1  Therefore  see  nothing  to  distinguish  this  case  from  the  case  of  Liv- 
erpool Waterworks  Company  v.  Atkinson,  ante,  771.  and  other  similar  de- 
cisions on  this  subject. 

5.  Nares  v.  Rowles.  M.  T.  1811.  K.  B.   14  East,  510. 
A  joint  and  reversionary  bond  had  been  given  by  the  defendant  and  others;  But  the 
the  conditions  of  which,  after  teciting  that  one  J.  W.  was  desirous  of  becom-  sureiyis 
ifig  one  of  the  collectors  of  certain  duties  chaiged  and  assessed  under  and  by  °oundjot  e 
virtue  of  an  act  made,  &c.  (43  Geo.  3.  c.  122.)  was,  that  the  said  J.  W.  should    r  773  -1 
well  and  truly  demand  the  several  rates  and  duties  in  the  said  act  mentioned,  0f  j^  iiabi- 
and  pay  the  same  over  in  manner  directed  by  the  commissioners  acting  in  the  lity.* 

several  acts  of  parliament  on  the  inhabitans  of  the  parish  of  C,  by  means  whereof  he  re. 
ceivedfrom  the  inhabitants  divers  sums  of  money,  and  conditioned  for  the  due  payment  by 
E.  from  time  to  time  and  at  all  times  thereafter  to  receiver-general  of  taxes,  &c.  all  and 
every  sum  which  he  (E)  should  from  time  to  time  collect  And  receive  from  the  inhabitants 
of  the  parish,  for  or  on  account  of  any  tax  or  taxes  then  imposed,  or  which  should  or  might 
thereafter  be  imposed  on  them  by  any  act  of  parliament,  was  held  to  be  confined  to  the 
current  year  for  which  E.  was,  at  the  date  of  the  bond,  collector,  although  it  did  not  appear 
on  the  condition  that  he  was  only  appointed  for  the  year ;  it  being  shown  by  the  defendant's 
plea  that  the  office  of  collector  was  an  annual  office,  and  held  as  such  by  E.  at  the  date  of 
the  bond,  although  by  the  replication  it  appeared  that  E.  held  the  office  not  only  for  that 
year,  but  from  thence  to  the  time  of  exhibiting  plaintiffs  bill ;  Hassell  v.  Long,  2  M.  &  S. 
363. 

Debt  on  bond,  made  by  C.  and  his  sureties,  with  a  condition  reciting  stat.  27  Geo.  2.  c. 
38.  (four  years  before  the  date  of  bond)  was  appointed  by  the  churchwardens  and  parish- 
ioners of  D.,  in  pursuance  of  the  statute,  collector  of  the  poor  to  be  levied  and  raised  in 
the  parish,  and  conditioned  that  C.  should  account,  as  often  as  required,  for  all  moneis  so 
collected  and  received  by  him  by  virtue  of  the  act,  &c.  Breach,  for  not  accounting  for 
monies  collected  and  received  by  him  before  the  making  of  the  bond,  Ac.  Plea,  that  C. 
accounted  for  all  the  monies  collected  and  received  by  him  before  the  making  of  the  bond  ;  * 
secondly,  that  the  office  of  collector  is  nn  annual  office,  ^.nd  th»t  C.  accounted  for  nil  !hc 
monies  collected  and  received  by  him  within  the  current  yenr  of  office  in  which  the  bond 
was  made.  Upon  demurrer,  held  that  both  pleas  were  ill ;  for  by  the  words  of  the  statute 
the  appointment  is  prospective,  to  collect  future  rates,  and  not  retrospective  only,  and  the 
condition  is  in  the  words  of  the  statute,  without  any  restraining  words  ;  and  it  is  not  pleaded 
that  the  office  was  an  annual  office  at  the  time  of  making  the  bond,  and  if  it  had  been,  yet  it 
appears  by  the  statute  not  to  be  an  annual  office,  though  concerning  rates  which  are  raised 
in  the  course  of  a  year ;  Curling  v.  Calklin,  3  M.  &  S.  502. 

*  Hence,  a  guarantee  by  the  defendant  to  the  plaintiff  for  any  goods  he  has  or  may  sup- 
ply W.  P.  with  to"  the  amount  of  1002.  is  a  continuing  or  standing  guarantee  to  that  extent 
of  goods  which  may  at  any  time  have  been  supplied  to  W.  P.  until  the  credit  was  recalled, 
although  goods  to  more  than  100/.  had  been  supplied  and  paid  for ;  Mason  v.  Prichard,  12 
East,  227  ;  S.  C.  2  Campb.  436.  So,  where  by  a  written  guarantee  A.  becomes  bound  to 
B.  for  any  debt  C.  may  contract  with  him,  not  exceeding  100/.  the  guarantee  is  not  extin- 
guished by  one  dealing  between  B.  and  C.  to  that  amount,  but  extends  to  any  debt  of  100/. 
which  C.  may  afterwards  owe  to  B. ;  Merle  v.  Wells,  2  Campb.  413 ;  S.  P.  San  some  v. 
Bell,  2  Campb.  39. 

A  bond' entered  into  by  A.  an  I  3.  to  the  plaintiffs  to  enable  A.  to  carry  on  his  trade,  con. 
ditioned  for  the  payment  of  all  such  sums  not  exceeding  3,000/.  which  should  at  any  time 
hereafter  be  advanced  by  plaintiffs  to  A.  is  not  a  continuing  guarantee  to  the  extent  of 
3,000/.  for  advances  made  at  any  time,  but  only  a  guarantee  for  advances  once  made  to  the 
extent  of  3,000/.  Payments  made  generally  to  the  plaintiffs  on  the  account  of  A.  may  be 
applied  by  them  in  liquidation  of  a  balance  existing  against  A.  before  (he  execution  of  a 
bond,  and  B.  cannot  insist  upon  their  being  applied  in  exoneration  of  his  liabilily  on  the  bond, 
although  at  the  time  of  his  entering  into  it  plaintiff  did  not  give  him  notice  that  any  balance 
was  then  existing  against  A. ;  Duke  of  Marlborough  v.  Kerby,  2  M.  &.  S.  IS. 
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execution  of  the  said  act ;  and  the  breach  of  the  condition  stated  in  the  plead- 
ings was,  that  the  collector  did  receive  divers  sums,  as  and  for  rates  and  duties 
in  the  said  act  mentioned,  and  did  not  pay  over  the  same  in  manner  directed 
by  the  commissioners  acting  in  the  execution  of  the  said  act.  The  provisions 
of  that  act,  in  reference  to  the  point  in  question,  authorized  the  duties  to  be 
assessed  and  collected  under  the  regulations  of  any  act  to  be  passed  in  the  same 
sessions  of  parliament ;  but  the  duties  received  and  collected  by  the  principal 
were  charged  and  assessed  under  a  prior  act  of  the  same  session.  It  was 
therefore  observed  on  the  part  of  the  defendant,  that  the  condition  of  the  bond 
did  not  extend  to  duties  received  by  the  collector  under  this  prior  act  of  par- 
liament. This  being  an  objection  upon  the  face  of  the  record,  a  motion  was 
made  in  arrest  of  judgment;  and  after  argument,  the  judges  were  unanim- 
ously of  opinion  that  the  words  "  any  act  to  be  passed  in  the  same  session 
of  parliament"  had  reference  to  any  act  passed  during  that  session,  whether 
prior  or  subsequent  in  point  of  time,  and  that  the  duties  being  assessed  under 
and  by  virue  o(  an  act  referred  to  in  the  act  in  question,  might  be  considered 
as  assessed  by  that  act,  and  that  therefore  the  condition  of  the  bond  applied 
to  the  facts  of  the  case,  and  the  breach  was  well  assigned. 

(C)  As  TO  PAYING   THE  EXTENT    OF     HIS  LIABILITY    WITHOUT    REVOCATION    OP 

HIS  UNDERTAKING 

Mason  v.  Pritchard.  E.  T.  1810.  K.  B.   12  East,  227. 
A  surety  The  defendant  engaged  in  writing  to  guarantee,  the  plaintiff  for  any  goods 

having  been  ne  nas  or  mav  supply  his  brother,  YY.  P.,  with,  to  the  amount  of  1O0/.,  and 
on*to  Day6   declared  *n  assumpsit,  as   upon  a  contract   by  the  defendant,   to  guarantee 
without  re-  goods,  to  be  at  any  time  afterwards  delivered  to  his  brother,  to  that  amount 
yoking  his   It  appeared  on  the  trial  before  Wood,  B.,  at  Worcester,  that  at  the  time  when 
[  774  ]    the  guarantee  was  given  goods  had  been  supplied  to  W.  P.  to  the  amount  of 
authority      66Z.,  and  another  parcel  was  supplied  afterwards,  amounted  together  to  124Z. 
remains  ha-  ajj  Qf  wn*Icn  had  been  paid  for,  and  the  sum  now  in  dispute  was  for  a  farther 
to  the  diffe-  suPPty  °1  goods  to  W.  P.     And  the  question  was,  whether  this  waj  a  continu- 
ance of  the  ing  contract   for  guaranteeing  the  supply  of  goods,  aWany  time  afterwards 
sura  paid,     furnished,  as  long  as  the   parties  continued  to  deal  together ;   or  whether  it 
and  the        were  confined  to  the  first  hundred  pounds'  worth  of  goods  furnished.     After 
secured  *     a  ver(^,c^  f°r  tne  plaintiff,  it  was  moved  to  enter  a  nonsuit,  on  the  ground  of 
the  limited  construction  of  the  guarantee.. 
:         But  all  the   Court  were  of  opinion  with   the  plaintiff,  that  this  was  a  con- 
tinuing, or  standing  guarantee,  to   the  extent  of  100/.,   which  might  at  any 
time  become  due,  for  the  goods  supplied,  until  the  credit  was  recalled.     The 
words,  they  said,  were  to  be  taken  as  strongly  against  the  party  giving  the 
guarantee  as  the  sense  of  them   would  admit  of ;  and  the  meaning  was,  that 
the   defendant  would  be  answerable,  at  all  events,  for  goods  supplied  to  his 
brother,  to  the  extent  of  100/.,  at  any  time,  but  that  he  would  not  be  answera- 
ble for  more  than  that  sum. 

(D)  As  TO   THE    EFFECT    OF  A  VARIATION  FROM  THE  AUTHORITY. 

Cuff  v.  Penn.  M.  T.  1813.  K.  B.  1  M.  &  S.  21  .^S.  P.     Turner  v.  Phil- 
lips.  1  Roll.  Abr.  20. 

*  And  it  is  insufficient  that  he  wrote  to  the  obligee  cautioning  him  against  giving  any 
further  credit  to  the  party  for  whose  payment  or  integrity  he  is  security;  for,  in  the  case  of 
Shepherd  v.  Beecher,  2  P.  Wma.  288,  the  Lord  Chancellor  said  ihe  father  continned  bound, 
and  ought  not  to  have  satisfied  himself  with  sending  the  letter,  and  taking  no  care  of  the 
matter;  but  should  have  endeavoured  to  make  some  end  of  the  matter,  and  got  in  the 
bond ;  wherefore  he  must  continue  liable  to  answer  some  embezzlements,  unless  there 
should  appear  fraud  in  the  master. 

If  at  the  time  of  9urety  becoming  bound,  the  principal  is  already  indebted  to  the  creditor 
to  whom  the  security  is  given,  such  creditor  may  apply  subsequent  payments  to  the  liquida- 
tion of  tne  fore-existing  debt,  although  the  surety  had  no  intimation  that  any  such  debt  was 
existing ;  Kirby  and  others  v.  the  Duke  of  Marlborough  and  another.  But  if,  from  circum- 
stances attending  the  subsequent  payments,  it  appears  that  some  of  them  must  have  been 
made  to  mean  the  subsequent  advances,  it  is  a  fair  inference  in  the  absence  of  other  proof 
that  they  were  all  so  intended,  and  the  surety  shall  be  so  discharged ;  Margatt  v.  White,  9 
Salk.  Rep.  101. 
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This  case  arose  under  the  seventeenth  section  of  the  statute  of  frauds.     The  4  •}W|* *■• 
defendant  had  agreed  in  writing  to  purchase  a  certain  quantity  of  hogs  from  J^terine 
plaintiff  at  a  certain  price,  and  to  be  delivered  at  certain  times.     An  alteration  0f  tn6  ^ 
in  the  times  of  delivery  was  afterwards  made,  at  the  verbal  request  of  the  de-  demnity 
fendant,  and  held  that  the  written  contract  was  not  thereby  vitiated,  but  that  does  not  vi- 
plaintiff  might  recover  against  defendant  for  not  fulfilling  the  residue  of  theliate*k* 

•  86 cunt V  * 

contract  after  such  verbal  alteration. 


se- 


V.  RELATIVE  TO  THE  RIGHTS  AND  REMEDIES  OF  THE  SURE-   [  776  ] 
TY. 

(A)  Against  the  principal. 

(a)  When  solvent 
1.  Washington  v.  Fubbor.  H.  T.  1807.  KI  B.  8  East,  542. 
The  plaintiffs,  having  given  a  guarantee  to  one  M.,  upon  the  sale  of  goods  A  surety 
.  by  him  to  the  defendants,  for  which  they  were  afterwards  called  upon  to  pay,wl?J  has 
brought  an  action  for  money  paid  against  the  defendants.     It  was  fully  admit-  j££  his^rhv 
ted  that  such  action  was  maintainable ;  and  the  only  question  which  aiose  was,  cipal  may 
whether,  as  the  defendants  had  accepted  a  bill  drawn  by  M.  for  the  amount  of  sue  him  as 
the  goods  sold,  the  presentation  and  non-payment  of  the  bill  ought  not  to  have  for  money 
been  proved.  pald'+ 

2.  Barclay  v.  Gooch.  T.  T.   1796.  N.  P.  2  Esp.  571. 
The  question  was,  how  far  a  surety,  being  called  upon  to  pay,  who,  in  lieu  And  it  had 
of  payment,  gives  a  security  to  the  creditor,  can  recover  against  the  principal  been  said 
as  for  money  paid  io  his  use  befofe  actual  payment.  ne  mi6"t» 

It  was  decided  by  Lord  Kenyan,  C.  J.,  that  such  an  action  might  be  main-  £e  had°in! 
tained  by  a  surety,  who  had  given  a  promissory  note,  payable  with  interest,  for  yen  in  lieu 
the  debt  of  the  principal,  and  which  the  creditor  accepted  as  payment,  although  [  776  ] 
the  sum  secured  by  the  note  was  not  paid.  of  a  pay. 

•    A  motion  being  afterwards  made  for  a  new  trial,  the  Court  of  King's  Bench  ment  a  ( 
agreed  with  the  Chief  Justice,  and  refused  the  rule.  cunty.* 

*  As  in  Simmons  v.  Keating,  1  M.  &  S.  21.  it  was  held,  that  a  sale  at  three  months'  ere- 
dit,  and  payment  to  be  then  made  by  a  bill  at  three  months,  will  satisfy  a  guarantee  given 
upon  a  condition  of  a  credit  at  six  months.  But  if  the  security  be  eutered  into  upon  the 
condition  of  one  credit,  the  surety  will  not  be  liable  upon  transactions  at  a  different  credit; 
Dickson  v.  Lord  fillenborough,  C.  J.,  in  the  case  of  Bacon  v.  Chesney,  1  Stark.  Rep.  192. 

t  It  seems  that  formerly  no  action  could  have  been  maintained  at  law,  where  a  surety  had 
paid  the  debt  of  his  principal,  2  T.  R.  105 ;  except  he  had  a  counter  security ;  Layer  v.  Nelson, 
1  Vera.  456.  But  by  the  custom  of  London,  where  the  surety  paid  a  debt,  and  had  no  coun- 
ter bond,  he  might  maintain  an  action  for  money  paid  to  the  defendant's  use,  upon  the  im- 
plied contract. 

So,  in  equity  if  the  surety  be  damnified,  he  ahall  be  relieved  against  the  principal,  al- 
though he  have  no  counter  security ;  1  Vern.  456. 

This  principle  has  been  since  admitted  generally  at  law ;  and  it  is  said  by  Boiler,  J.,  in 
the  case  of  Toussaint  and  others  v.  Martinnant,  1  T.  R.  100 ;  that  the  first  case  of  the  kind' 
in  which  the  plaintiff  succeeded  was  before  Gould,  J.,  at  Dorchester.  It  does  not  appear 
that  the  case  mentioned  by  Bailer,  J.,  came  afterwards  before  the  Court,  or  has  ever  been 
reported ;  but  the  principle  is  fully  admitted  in  the  principal  case ;  and  Ash  hurst,  J.f  there 
says,  "  There  is  no  doubt  that  wherever  a  person  gives  a  security  by  way  of  indemnity  for 
another  and  pays  the  money,  the  law  raises  an  assumpsit.  The  same  principle  had  been 
admitted  in  the  case  of  Taylor  v.  Mills  and  another,  Cowp.  525 ;  and  the  only  question  turn- 
ed upon  the  effect  of  the  principal's  certificate  in  discharging  his  liability. 

t  This  case,  however,  although  not  positively  contradicted,  has  had  much  doubt  cast  up- 
on its  authority  by  the  subsequent  decision  in  Taylor  v.  Higgins,  3  East,  169.  There  the 
plaintiff,  as  surety  for  the  defendant,  had  given  a  bond  and  warrant  of  attorney  to  the  credi- 
tor in  discharge  of  the  debt  of  his  principal,  which  security  he  swore  was  accepted  as  payment 
and  satisfaction  of  the  debt.  The  question  which  arose  upon  this  was,  whether  the  plain- 
tiff was  entitled  to  hold  the  defendant  to  bail  for  money  paid,  &c.  by  him  to  the  defendant's 
use.  For  the  plaintiff,  the  above  mentioned  case  of  Barclay  and  another  v.  Gooch  was  ci- 
ted, and  the  case  of  Israel  v.  Douglas,  1  H.  Bl.  239.  was  also  mentioned,  as  establishing  the 
same  principle.  Upon  that  case,  Lawrence,  J.,  observed,  that  it  had  been  since  mentioned 
in  the  Court,  Johnson  v.  Collins,  1  East,  98.  and  not  approved  of  upon  that  point. 

Upon  the  principal  case,  Lord  EUenborough,  after  consulting  with  the  other  judges,  said, 
there  is  no  pretence  for  considering  the  giving  this  new  security  as  so'much  money  paid  for 
the  defendant's  use.    Supposing  even  the  ease  of  the  note  of  hand,  or  bill  of  exchange,  as 
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3.  Maxwell  v.  Jameson.    M.  T.   1818.  K.  B.  2  B.  &  A.  51. 
But  that  The  plaintiff  had  joined  the  defendant  in  a  promissory  note  as  a  security  to 

case  has       a  banking-house.     Being  called  upon  to  pay,  ho  gave  a  bond,  conditioned  for 
much  que*-  Pavment  on  a  future  day,  and  some  time  after  that  day  was  passed,  but  before 
turned,  and,  anv  actual  payment,  lie  commenced  this  action  for  money  paid, 
in  fact,  Bayley,  J.     The  first  impression  oil   my  mind  was,  that  the  Court   might 

overruled,    properly  consider  the  extinguishment  of  the  debt  in  this  case  an  equivalent  to 
money  paid  by  the  plaiutiff  for  the  use  of  the   defendant,  and  on  this  ground, 
that  the  bond  was  given  as  money,  and  that  the  defendant  had  the  benefit  of  it 
as  money  ;  but,  on  considering   the  circumstances,  and  adverting  to  the  case 
of  Taylor   v.  Higgins,  which  has  been  cited,   I  now  think  that  this  action  is 
not  maintainable.     The   plaintiff  in  this  case  had  paid  no  money.     It  is  said, 
indeed,  that    he  has  given  what  was  equivalent  to  it,   and  that  it  ought  to  be 
considered  for  this  purpose  as  money  ;  and  so  it  was  held  in  Barclay  and  anoth- 
er v,  Gooch,  ante,  17b.     But  in  Taylor  v.  Higgins,  the  Court,  having  the  for- 
mer case  before  them,  held,  that  the  action  for  money  paid  could  not  be  main- 
tained.    These  are,  therefore,  at  all  events,  conflicting  authorities  on  this  point, 
the  last  of  which  is  in  favour  of  the  defendant.     In  Taylor  v.  Hjggins,  the  old 
bond  was  delivered  up,  and   the  new  one  accepted  as  payment  and  satisfaction 
of  the  old  debt ;  and   there,  Lord  Ellen  borough  says,  there  is  no  pretence  for 
considering  the  giving  of  this  new  security* as  so  much  money  paid  for  the  de- 
fendant's use.     Then,  as  the  authorities  differ,  it  becomes  necessary  to  look  to 
the  reason  of  the  thing.     No  money  has  yet  come  out  of  the  plaintiff's  pocket, 
and  non  constat  that  any  ever  will ;  for  if  he  recovers  from  the  defendant  in  the 
present  action,  still  it  is  possible  that  he  may  never  pay  it.     Then  the  period  of 
time  at  which  his  remedy  against  the  defendant  shall  commence  has  not  yet 
arrived.     If  hereafter  he  is  compelled  to  pay  the  money  due  upon  the  bond,  he 
may  then  have  his  remedy  against  his  principal  or  co-surety  for  his  contribu- 
tion. 
I    777  ]  4.  Toussaint  v.  Martinnant.  M.  T.   1787.  K.  B.  2  T.  R.  160- 

Ifthe  sure-      This  #as  an  action  of  indebitatus  assumpsit  for  money  paid.     The  jury 
^^V^J1  found  a  verdict  for  the  plaintiffs.     It  appeared  that  the  defendant,  having  bor- 
ty  from  the  rowed  several  sums  of  money  from  different  persons,  prevailed  upon  the   plain- 
principal  he  tiffs  to  enter  into  and  join  several  bonds  with  him  to  the  persons  advancing  the 
must  sue  on  money  ;   and  at  the  same  time  he  gave  the  plaintiffs  a  bond  and  warrant  of 
lt#        '       attorney,  to  secure  to  them  the  payment  of  the  whole  sum  for  which  they  had 
become  so  engaged.     The  defendant  became  bankrupt.     The  plaintiffs  were 
afterwards  called  upon  by  the  bond  creditors,  and  having  paid  what  remain- 
ed due,  after  deducting  the  amount  of  the  dividend,   brought  the  action  for  the 
money  so  paid.     The  principal  question  which  arose  was,  whether  this  form 
of  action  could  be  supported  ? 

Ashhursty  J.,  said  :  There  is  no  doubt  but  that,  wherever  a  person  gives  a 
security  by  way  of  indemnity  for  another,  and  pays  the  money,  the  law  raises 
an  assumpsit.  But,  where  he  will  not  rely  on  the  promise,  which  the  law  will 
raise,  but  takes  a  bond  as  a  security,  there  he  has  chosen  his  own  remedy,  and 
he  cannot  resort  to  an  action  of  assumpsit.  Therefore,  in  this  case,  the  only 
remedy  is  on  the  bond. 

Buller,  J.  In  ancient  times  no  action  could  be  maintained,  at  law,  where 
a  surety  had  paid  the  debt  of  his  principal ;  and  the  first  case  of  the  kind,  in 
which  the  plaintiff  succeeded,  was  before  Gould,  •/.,  at  Dorchester,  which  was 
decided  on  equitable  grounds.  Now,  why  does  the  law  raise  such  a  promise  ? 
Because  there  is  no  security  given  by  the  party.  But,  if  the  party  choose  to 
take  a  security,  there  is  no  occasion  for  the  law  to  raise  a  promise.     Promises 

thp  current  representative  of  money,  to  have  been  rightly  decided ;  this  security,  consisting 
of  a  bond  and  warrant  of  attorney,  is  not  the  same  as  that,  and  is  nothing  like  money. 

*  This  principle  is  fully  discus3cd  and  admitted  in  the  cases  of  Cowley,  Assignee,  <fcc.  ▼. 
Dun  lop  and  another,  7  T.  R.  563 ;  and  Buckler  v.  Buttivant  and  anothor,  3  East,  72. 

Where  a  party  has  become  bound  for  the  debt  of  another,  and  the  money  is  due  upon  the 
bond,  he  may,  by  application  to  the  Court  of  Chancery,  compel  tne  principal  to  discharge  it. 
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in  law  only  exist  where  there  is  no  express  stipulation  between  the  parties. 
In  the  present  case,  the  plaintiffs  have  taken  a  bond,  and  therefore  they  must 
have  recourse  to  the  security. 

(b)  When  a  bankrupt.     See  ante,  vol.  3.  p.  663.  to  669. 
(B)  Against  the  creditoii. 

.(a)    In  general.* 
(6)  In  case  of  bankruptcy  of  principal.     Sec  ante,  vol.  3.  p.  669.  [  778  ] 

VI.  RELATIVE  TO   HOW  THE  SURETY  MAY  BE  DISCHARGED 

OR  RELEASED.     See  ante,  div.  ML  (C),  andante,  tit.  Bills  and  Notes. 

Trent  Navigation  v.  Harley.  T.  T.  1G08.  K.  B.  10  East,  34.  S.  P.  Nares 

v.  Rowles.  M.  T.   1811.  K.  B.  14  East,  510.  \ 

The  action  was  debt  on  bond,  with  a  condition  that  one  J.  E.,  who  hadTheneglect 
been  taken  into  the  company's  service,  should   render  true   accounts,  in  wri-0^  aparty** 
ting,  of  all  monies,  &c,  should  from  time  to  time,   when  required,  truly  pay,  '0<£^tl1 
&c,  and  in  all  things  faithfully  execute  the  said  office.     Breach  for  not  pay- ^,1^ 
ing  600/.,  which  hid  come  into  J.  E.'s  hands  between   1799  and  1807.     To  into  the  *c- 
this  several  special  pleas  were  pleaded  ;  and  amongst  them  were  foirr,  amount-  count*  of  a 
ing  in  substance  to  this,  that  J.   E.   accounted,  from   time    to  time,    with  the  Person  in, 
plaintiffs,  who  might,  without  their  own  wilful  neglect  or  default,  have  discov-  ^nt  whose 
ered  any  sums  received  and  not  included  in  such  accounts  ;  but  that  they  neg-  honesty  is 
lected  so  to  do,  and  neglected  to  require  J.  E.  to  pay  any  other  sum  than  the  guaranteed 
balance  contained  in  such  account^  and  neglected  to  give  due  notice  to  the  de- does  not 
fendant;  by  reason  of  which  laches  of  plaintiff  the  defendant  was  discharged,  discharge 
In  support  of  the  plea,  it  was  contended  that  the  committee  were  guilty  of  such    r  779  ] 
gross  negligence  and  laches,  in  not  requiring  the  principal  to  account,  according 
to  the  condition  of  the  bond,  from  time  to  time,  as  discharged  the  sureties  from 
their  obligation,  for  the  sureties  t*rely  upon   the    obligees  using  due    diligence 
against  the  principal  obligor ;  and  their  omitting  so  to  do,  for  eight  or  nine 

*  Surety  is  entitled  to  every  remedy  which  the  creditor  has  against  the  principal  debtor 
to  enforce  every  security,  and  all  means  of  payment ;  to  stand  in  the  place  of  the  creditor, 
not  only  through  the  medium  of  contract,  but  even  by  means  of  securities  entered  into  with- 
out the  knowledge  of  the  surety,  having  a  right  to  these  securities  transferred  t©  him, 
though  there  was  no  stipulation  for  it;  and  to  avail  himself  of  all  these  securities  against  the 
debtor  i  sec  Craythorne  v.  Steinburne,  14  Ves.  162. 

t  If  iho  holder  of  the  security,  without  the  consent  of  the  surety,  by  positive  contract  be- 
tween tho  creditor  and  the  principal  (not  where  the  creditor  is  merely  inactive))  gives  time* 
Samuel  v.  Howorth,  3  Meriv.  278;  acc.pts  a  composition,  or  discharges  the  estate  of  the 
principal,  the  snraly  will  stand  exonerated :  for  if  a  demand  be  made  on  the  surety,  he 
might  enforce  a  payment  from  the  principal,  English  v.  Darby,  2  B.  &  P.  62 ;  but  the  discharge 
of  one  surety  does  not  discharge  a  co-surety. 

The  surety  held  to  be  discharged  fur  this  reason  also,  because  the  creditor,  by  so  giving 
time  to  the  principal,  has  put  it  out  of  the  power  of  the  surety  to  consider  whether  he  will 
have  recourse  to  his  remedy  against  the  principal  or  not,  and  because  he,  in  fact,  cannot 
have  the  same  remedy  against  the  principal  he  would  have  had  under  the  original  contract; 
Samuel  v.  Howorth,  3  Meriv.  278.  ■  Giving  time  to  the  principal,  as  the  guarantee  of  an 
annuity  has  been  held  to  exonerate  the  surety  frpm  past,  as  well  as  future  arrears;  Eyre  v. 
Bartrop,  3  Madd.  Rep.  221.  It  has  been  considered  in  equity,  that  if  tho  creditor  part  with 
any  lien,  or  other  legal  means  which  he  may  have  in  his  hands  of  re-imbursing  himself,  the 
surety  or  guarantee  will  not&e  liable,  4  Ves.  824  ;  but  it  must  be  the  parting  with  something 
actually  in  the  power  and  possession  of  the  party,  and  not  the  consenting  to  waive  the  receipt 
of  a  payment  or  security  never  in  his  actual  possession,  Fell.  153.  If  any  alteration  be 
made  in- the  instrument  of  guarantee  without  the  concurrence  of  the  surety,  he  will  be  there- 
by discharged,  5  M.  &  S.  223;  3  Atk.  91 ;  and  a  surety  may  be  discharged  by  operation  of 
law ;  as,  where  he  becomes  the  partner  or  husband  t>f  the  obligee  or  party  guaranteed,  9 
M  tore,  PL  393;  but  a  suiety,  though  once  discharged,  may  yet  render  himself  again  liable 
upon  any  subsequent  promise,  1  Wile.  Cli.Rep.418  But  where  there  is  a  continuing  or  sub- 
sisting guarantee,  and  circumstances  of  suspicion  lise  as  to  the  principal,  which  are  known  to 
the  party  to  whom  the  guarantee  is  given;  qu.  Whether  it  is  not  his  duty  to  give  notice 
thereof  to  the  principal?  A  case  was  decided  upon  this  principle  at  Nisi  Prius,  at  the  King's9 
Bench  sittings,  after  Hilary  Termyl812.  It  seems,  however,  reasonable  in  point  of  princi- 
ple, and  may  be  somewhat  inferred  from  the  decision  in  the  case  of  Smith  and  others  v. 
Becket,  13  E.  R.  187. 
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years,  lulls  the  sureties  into  a  false  security,  and  prevents  them  from  using 
due  diligence  against  their  principal  for  their  own  protection. 

Per  Lord  Ellenborough,  C\  J.  The  only  question  is,  whether  the  laches 
of  the  obligees,  in  not  calling  upon  the  principal  so  soon  as  they  might  have 
done,  if  the  accounts  had  been  properly  examined,  from  time  to  time,  be  an 
estoppel  at  law  ;  but  it  is  not,  whatever  remedy  (here  may.  be  in  equity. 
None  of  the  pleaa  appear  to  have  been  proved  in  fact. 

VII.  RELATIVE    TO  THE   RIGHTS    AND   REMEDIES   OF  ONE 

SURETY  AGAINST  HIS  COSURETY. 
Cowell  v.  Edwards.  T.   T.  1800.  C.  P.  2  B.  &  P.  268. 
As*ump*it        Indebitatus  assumpsit  for  monev  paid.     The  plaintiff's  intestate  had  entered 
ties  by  a      jn{0  a  joint  and  several  bond  with  seven  other  persons,  two  of  whom  were  prin- 
hisezeca-    c'Pa^s>  ana*  tne  &ve  others,  as  well  as  himself,  sureties.     He,  together  with 
tore  against  bis  co-sureties,  being  called  upon  by  the  obligees  to  pay  the  sum  engaged  for, 
his  co-sure,  the  defendant  and  two  of  the  other  sureties  paid  each  a  part  of  the  sum.     But 
ties  for  con- the  present  plaintiff's  intestate  paid  the  residue.     Upon  this,  the  plaintiff,  con- 
tribution,    sidering  the  defendant  and  one  of  the  two  sureties,  who  had  already  contribu- 
ted,  as  the  only  solvent  sureties,  called  upon  them  to  pay  their  proportion,  and 
I    ' 80  J    now  brought  this  action,  to  recover  from  the  defendant  such  a  sura  of  money  as, 
when  added  to  what  had  been  already  paid  by  him,  would  make  one-third  of 
the  whole  sum  paid  to  the  obligees,  deducting  ooly  what  had  been  contributed 
by  the  fourth  surety,  not  called  upon  at  this  time.     The  cause  was  tried  before 
Lord  Eldon,  Ch.  J.,  when  the  plaintiff  obtained  a  verdict  for  a  sixth  of  the  whole 
sum  paid  not  allowing  for  the  sum  paid  by  the  fourth  surety,  with  liberty  to  move 
the  Court  to  enter  a  verdict  for  the  whole  demand.     Upon  a  motion  for  a  new 
trial,  it  was  objected  for  the  defendant,  that  this  action  could  not  be  maintained 
at  law.     For  the 'plaintiff,  the  case  of  Deeringv.  Lord  Wincbelsea,  2  B.  &  P. 
271.  was  relied  upon. 

The  Court  observed,  that  it  might  now,  perhaps,  be  found  too  late  to  hold  that 
this  action  could  not  be  maintained  at  law,  though  neither  the  insolvency  of  the 
principals,  or  of  any  of  the  co-  sureties,  were  proved. 

*  When  two  or  more  persons  become  surety  for  another,  and  one  of  the  sureties  pay  the 
debt  of  his  principal,  he  may  compel  the  others  to  contribute  to  him  his  aliquot  portion  of 
the  money  bo  paid ;  2  T.  R.  205.  But  where  a  party  at  the  instance  of  another  was  indu- 
ced to  become  a  co-surety  with  him  for  the  debt  of  a  third  person,  and  the  party  at  whose 
credit  the  other  entered  into  the  security  is -forced  to  pay  the  whole  debt,  he  cannot  recover 
a  moiety  thereof  from  the  other ;  2  Esp.  478.  A  surety  in  an  indemnity -feond  may  bring  an 
action  for  contribution  against  a  co-surety,  although  he  had  given  a  subsequent  security  to 
the  obligees,  under  which  he  paid  the  sum  conditioned  in  the  bond  without  the  knowledge 
or  consent  of  his  co-surety ;  4  Moore's  R.2.  It  is  said  that  a  surety  paying  the  debt  cannot 
at  law  recover  from  his  co-sureties  more  than  their  aliquot  shares,  to  which  they  were  ori- 
ginally liable ;  but  that  courts  of  equity,  however,  relax  from  this  rule,  and  frequently,  where 
one  of  the  co-sureties  becomes  insolvent,  will  compel  the  others  to  contribute  a  larger  than 
their  aliquot  portion,  Fell  on  Guarantee,  181 ;  2  B.  &  P.  970;  1  Wilson,  Ch.  Rep.  418;  on  ' 
account  of  the  difficulties  and  inconveniences  at  law,  a  court  of  equity  is  usually  resorted  to 
in  these  cases  for  relief.  In  cases  where  there  are  two  or  more  sureties,  and  one  or  mors 
of  them  become  insolvent,  the  party  or  parties  paying  shall  have  contribution  in  equity, 
against  such  of  the  other  sureties  as  remain  solvent,  in  the  proportion  which  would  be  left 
after  striking  out  the  name  of  such  as  are  insolvent;  Peter  v.  Rich,  1  Ch.  R.  35.  If  two 
are  jointly  bound,  and  one  dies,  equity  will  decree  his  representative  to  be  charged  pari 
passu  with  the  survivor,  1  Atk.  80 ;  and  it  makes  no  difference  in  the  relation  among  sure, 
ties  if  any  or  ail  become  so  by  separate  instruments ;  14  Yes.  28.  161 ;  2  B.  <fe  P.  270; 
Fell,  185.  But  in  such  case  the  proportion  in  which  the  parties  shall  be  liable  to  contri 
bute  is  to  be  ascertained  by-  the  sums  for  which  they  have  respectively  made  themselves 
liable.  But  when  a  bond  is  given  by  a  party  as  a  further  security  in  case  those  already 
given  should  be  insufficient,  he  shall  be  called  upon  to  contribute ;  14  Ves.  161. 
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